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POINTS ON APPEAL
(Restated)

l.
THE TRIAL COURT PROPERLY DISALLOWED THE
DEFENSE"S ATTEMPTED PEREMPTORY STRIKES OF
JURORS DIAZ AND ANDANT WHERE THE DEFENSE
FAILED TO GIVE NEUTRAL, NON-PRETEXTUAL REASONS
IN RESPONSE TO THE STATE®"S REQUEST FOR A NEIL
INQUIRY.

II.
THE TRIAL COURT PROPERLY REFUSED TO SEVER
DEFENDANT®"S TRIAL FROM THAT OF CODEFENDANTS
FRANQUI AND SAN MARTIN.

III.
THE TRIAL COURT PROPERLY REFUSED TO SEVER
DEFENDANT®"S PENALTY PHASE TRIAL FROM THAT OF
CODEFENDANTS FRANQUI AND SAN MARTIN.

V.
DEFENDANT®"S SENTENCE 1S PROPORTIONAL.




STATEMENT OF THE CASE AND FACTS

A. Introduction

Defendant was charged, along with codefendants Leonardo
Franqui, Fernando Fernandez, Pablo San Martin, and Pablo Abreu, in
an indictment filed on February 4, 1992, in the Eleventh Judicial
Circuit in and for Dade County, Florida, case number 92-2141(D),
with: (1) the premeditated or felony murder with a firearm of
Steven Bauer, a law enforcement officer acting in the course of his
duties; (2) the armed robbery with a firearm of the Kislak Bank
and Michelle Chin; (3) the aggravated assault with a firearm of
Michelle Chin; (4) the aggravated assault with a firearm of
Lasonya Hadley; (5) the unlawful possession of a firearm during
the commission of a felony; (6) the grand theft of the motor
vehicle of Rafael Armengol; (7) the burglary of the motor vehicle
of Rafael Armengol; (8) the grand theft of the motor vehicle of
Elias Cantero; and (9) the burglary of the motor vehicle of Elias
Cantero. Counts (3) and (5) were nolle prossed before trial. (Rr.

1-58).

Abreu pled guilty prior to trial, and Defendant moved to sever
his trial from that of the remaining codefendants based upon their

allegedly inconsistent statements given to the police. (R. 110-
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12). The motion was granted as to codefendant Fernandez, (R.
221), and the court ruled that the case would be tried jointly with
two juries, (A) for Fernandez and (B) for the remaining defendants.
As to the confessions of Frangui and San Martin, the court held
they were admissible against Defendant and each other:

Unlike FERNANDEZ® confession, the confessions
of the remaining defendants are
indistinguishable as concerns the material
issues in the case. Indeed the confessions of
the defendants FRANQUI and saN MARTIN are
virtually identical in every way. FRANQUI and
SAN MARTIN told police that the idea of
robbing the Kislak Bank was originated by a
black male they met through FERNANDEZ; that
they met with the black male and FERNANDEZ
approximately one week before the day of the
robbery; that they planned to steal two cars;
. that the cars were stolen by breaking the
windows, removing the ignition switch and
starting the car with a wrench; that they
went to the bank the day before (SAN MARTIN
says they went the day before then corrects
himself and says they went the week before);
that on the day they went to check the bank
they observed a tall man wearing a shirt and
tie exit the bank i1n the company of two
tellers; that on the day of the robbery they
met at SAN MARTIN's house at approximately
7,00 [sic] am; that they drove to where the
stolen cars had been parked In FRANQUI's Buick
Regal; that FRANQUI and sSaN MARTIN drove the
stolen cars (both Chevrolet Caprices) and the
other three men rode in FRANQUT's Buick Regal;
that they met at a location approximately two
blocks away from the bank; that codefendant
PABLO ABREU remained in the Buick Regal at
that location; that they drove to the bank
and parked iIn front of the drive through but

o ;




could not pull into same because chains were
blocking the way; that they saw a security
guard exit the bank with two females they
presumed to be the cashiers; that FRANQUI and
GONZALEZ exited the car and approached the
security guard; that upon seeing FRANQUI and
GONZALEZ the security guard reached for his
gun; that shots were exchanged between
FRANQUI and GONZALEZ and the security guard;
that they all got back to their cars and left
the bank; that they returned to where the
Buick Regal was waiting with PABLO ABREU at
the wheel; that they abandoned the stolen
Chevrolets at that location; that they fled
the scene and went to the home of PABLG ABREU
where they split the money they had just
stolen.

Although there are small details which
bcth defendants did not relate iIn exactly the
same way, the overwhelming bulk of the
statements are identical.

The confession of GONZALEZ although not
as rich in detail as those of FRANQUI and SaN
MARTIN is also indistinguishable from those of
his codefendants as concerns the material
aspects of the case. GONZALEZ told the police
that some time before the robbery FRANQUI and
SAN MARTIN went to his house to "feel him out”
about money. Some time after. that they again
met and GONZALEZ was told that "something was
going down" but he was not told exactly what.
Ultimately GONZALEZ was told “chat the job
involved a robbery at the drive through of a
bank and that a security guard and two women
would be i1nvolved. He was additionally told
that two boxes of cash would be involved and
that the robbery would be done on Thursday or
Friday. On the day of the robbery GONZALEZ
was picked up by FRANQUI. They iIn turn went
to pick up SAN MARTIN and from there proceeded
to the location where the stolen cars had been




parked. GONZALEZ describes the stolen cars as
long, four door, gray and blue cars. He knew
they were stolen because FRANQUI had
previously told him that two cars would be
stolen for the robbery. They drove to the two
stolen cars in FRANQUI's Buick Regal. When
they arrived at the stolen cars GONZALEZ met
two men, one he did not know and the other he
knew was related to sAN MARTIN, i.e. PABLO
ABREU. They all left in FRANQUI's Regal and
the two stolen cars. At some time thereafter
FRANQUI designated who would go to the bank
and told ABREU that he would stay in the Regal
"on the corner." Once they got to the bank in
the two stolen cars they parked in front of
the drive through. FRANQUI handed GONZALEZ a
gun. They observed the two women come out of
the bank carrying boxes. FRANQUI exited the
car and headed straight for  the security
officer with GONZALEZ following approximately
five feet behind. FRANQUI said "don®"t move"
and the officer reached for his gun. FRANQUI
then shot the guard and so did GONZALEZ.
GONZALEZ told police that he saw the officer
fall to the ground and then observed the
defendant SAN MARTIN take the box one of the
two women was carrying. GONZALEZ then
returned to his car with FRANQUI and SAN
MARTIN returned to his car. Both cars then
fled the area. They returned to where the
regal was parked with ABREU at the wheel,
There they left the stolen cars and drove away
in the Regal. They returned to ABREU's house
and there divided the money.

As stated above, although GONZALEZ's
confession is not quite as rich in detail as
FRANQUI and SAN MARTIN’s it 1S, as concerns
all material details, indistinguishable.

The court first finds that the defendants
herein are “unavailable” as contemplated by
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the United States Supreme Court 1In Lee
. (supra).

The court further finds that the
confessions of the defendants FRANQUI, SAN
MARTIN and GONZALEZ contain indicia of
reliability necessary to allow their
introduction during a joint trial as direct
evidence against each of the three defendants.
Their motions for severance are accordingly
DENIED. The motion for severance filed by the
defendant FERNANDEZ is GRANTED.

The court rejects the State"s suggested
redactions of the defendant FRANQUI's and
GonzaLEZ's confessions except for those
sections that make reference to the
defendants®™ prior criminal activity. The
court rejects these redactions because the
facts set forth therein are iImmaterial. The
majority of the redactions concern the issues
of who secured the guns used In the robbery,

. who, as between FRANQUI and GONZALEZ, fired
the First shot and who, as between FRANQUI ar.d
GONZALEZ, said "don"tmove"™ to the victims in
the case. In view of the fact that both
defendants admitted participating 1in the
robbery and shooting the homicide victim,
these details are totally insignificant and do
not in any way detract from the indicia of
reliability which makes the introduction of
these confessions at a joint trial possible.

(R. 217-221).

B. Guilt Phase
The trial of Defendant commenced on May 26, 1994. (T. 841).
Those portions of the voir dire relevant to the issues herein will
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be discussed in the body of the argument. (T.254-839)

Dorrett Ellis banked at the Kislak National Bank off 135th
Street In North Miami. On the morning of January 3, 1992, she went
to the bank to make a deposit. (T. 892) She was in her car in the
drive through lane around 7:55. The bank was not yet open and she
waited in her car. There was a car in front of her with two men In
it. There was also a car on the left side with two men in it. The
car ahead was bluish gray with four doors. (T. 893) EIllis did not

get a full view of the men, but they looked Latin. (T. 894).

The officer walked out the door of the bank building with thne
tellers. He was wearing a police uniform. The twc men jumped out
of the cars, and ran in front of the cars, firing a gun. (T. 894).
They jumped out of the car and fired simultaneously. Ellis heard
three or four shots. Then the officer went, down. The men ran
toward the officer and then they ran back to the car and drove off
in a southerly direction. Ellis backed up her car and headed west
on 7th Avenue, then returned to the bank, left again and then went

to work. She was driving a red Cougar. (T. 895-96).

Elijah Battle was a medical lab technician employed by HRS who
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took the bus to work that traveled northbound on 7th Avenue iIn
front of the bank. (T. 907). On the date in question, he was
seated on the left side of the bus when it stopped In front of the
bank. He heard three gunshots. He looked out the window to the
west and saw a light-colored chevrolet come screeching out of the
bank. Battle saw the driver In the car, a young latin. He could
not see the passenger side of the car from up in the bus. The car
turned southbound, and then turned right, to the west. (T.908-

12). Battle also saw a red Cougar come out right after the Chevy,

and then come back. (T.914).

Several days later, Elijah Battle was recalled and testified
that prior to trial he was never shown any photos. Aftex
testifying, he had informed the prosecutor- that he had seen the
driver of the Caprice in court; he did not say anything at that
time because no one asked him. Battle then identified Franqui as
the driver. (T. 1853). |In court was the first time he had seen

Franqui since the murder. (1. 1854).

In January of 1992, LaSonya Hadley was a drive-through teller

at the Kislak National Bank branch at 134th Street and 7th Avenue,

She arrived at work each morning at 7:45. When her coworker




Michelle arrived, they would get the money from the vault and go to
the outside booths. (T. 931-32). The money was kept in a cash
drawer. It would have had $15,000-20,000 in it, never more than
$20,000. They would wait for the police officer to come and take
them outside. (T. 933). The police officer always dressed in a
North Miami Police Department uniform. The officer had patches on
his shirt and carried a gun on a belt holster. The officer would
look out the small window on the docr to check if 1t was safe and
then they would go. (T. 934). The officer would walk them to the
drive through booth and make sure the door was locked. (T. 935).
He would give them a few minutes to set. up, then move the chains to

let the cars in. (T. 936).

On January 3, 1992, the weather was sunny. Michelle was her
coworker that day. (T. 937). Michelle arrived around 7:50 a.m.
They went to the vault and got their cash trays, and then told
Officer Bauer they were ready to go. Bauer went to the door to
check on the parking lot. (T. 938). Then he unlocked the door.
Hadley went first, then Michelle, then Bauer. As Hadley was
putting the key into the lock to the drive-through booth, she heard
people getting out of a car. There were two men coming toward her

from the cars. When they drew closer, she saw their guns. (T.




939). Each one had a gun. Bauer was trying to get his gun out.
Hadley dived for the booth. She went for the alarm, and lay there

waiting, because she still had her money in her hand. (T.940).

Then Hadley heard three or four shots. She heard Bauer cry
out. He said he was shot. She got up and went back outside. (T.
940) . He asked her i1If she was all right. Hadley asked Bauer if he
was all right, and he said not to worry because he was only shot in
the leg. She realized that there was too much blood; that it had
to be more than that. She was kneeliny inside the drive through
area. She had him resting in her lap from the waist up. He bled
all aver her. Then Michelle came over and the branch manager
arrived, and they waited for the police to come. (T.941). After
a f=w minutes, Bauer stopped responding to questions. Ther the

police arrived and took over. (T.942).

Michelle Chin Watson worked as a. drive through teller for
Kislak National Bank In January, 1992. (T.947). She worked with
Lasonya Hadley, She detailed the same morning procedures as

Hadley. (T.948-49).

On the date iIn question Steven Bauer was the officer who
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escorted them. He had a uniform with patches and a gun on his
belt. Bauer opened the back door as usual. (T.948-49) They went
outside, Hadley Tirst, then Watson, then Bauer, who closed the
door. Then they were walking forward and she heard a yell from
some men in the drive through. (T. 950). She continued to walk
toward the drive through. She kept walking until she heard shots.
Then she got down on the floor. She squatted down with her head
toward. the floor and set the cash drawer down in front of her. (T.
951). Then someone came and took the cash drawer from her. She
only saw the person’s hands and feet. She stayed where she was

until she heard the car drive away. Then she turned to where Bauer

was. (T. 952). She walked over to him and heard him say "Oh,
God." He also asked i1f they were okay. He talked about where he
had been shot and tried to get them not to worry about him. (T,
953) .

Bauer's 9mm Sig-Sauer semni-automatic service weapon was
recovered at the scene. (T. 1030). The weapon had 15 rounds in
it, which was its capacity; it had not bheen Ffired. (T. 1032,
1042). Also recovered at the scene were Bauer's service-issue
gunbelt, watch, knife, handcuffs, hand-held radio. (T. 1033-39).

There were projectile holes through both the uniform shirt and the
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t-shirt that Bauer had worn, just below the collar. (T. 1054,

1057) .

The two vehicles used In the robbery were located shortly
after, two blocks west of the bank on 10th Avenue between 134th and
135th Streets. (T.973). The vehicles were both gray Chevrolet
Caprices. Both engines were running, but neither had keys in the
ignition. One had a right rear vent window broken; the other had
the left rear. The were parked on either side of 10th Avenue,
facing opposite directions. There were no people present. (T.
975-76) . There is an alley which runs from the bank parking lot up

to and past 10th Avenue. (T.977).

North Miami Police Detective Donald Diecidue met Defendant at
Metro Police HQ around 11 a.m. on January 18, 1992, and placed him
under arrest for the robbery of the Kislak National Bank and the
murder of Officer Bauer, and then read him his Miranda rights. (T.
1376-83). Defendant then gave a statement regarding the crimes.
He met Frangui around Christmas 1991, who advised him they were
doing a "job" and asked him if he wished to join. The job iInvolved
a robbery of a bank drive-through, two female tellers with cash

boxes with a lot of money. Franqui said it would be easy, but
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there was security. (T.1390). Defendant said that Franqui said
it would be on a Thursday or Friday. It ended up being the latter.
Franqui said the plan was to steal two cars. Franqui and Defendant
would be i1n one car and two others would be iIn the other car.

Defendant identified a photo of San Martin. (T. 1392-93).

On January 3, 1992 Franqui picked up Gefendant and they met
with San Martin. (T.1393). Then they drove to where the Chevys
were to meet the other two people. Then they went and parked near
the bank. Franqui drove the car in which Defendant rode. (T.
1394). Defendant had a .38 and Frangui had a Smm. When the
tellers and the officer exited the bank, Franqui jumped out of the
car, and so did Defendant. San Martin ran within 12 feet of the
officer and told him not to move, iIn Spanish. (T. 1395). The
officer went for his gun and Franqui fired. Defendant said he
fired also. Defendant was supposed to run up and get the cash
boxes, but San Martin got there first, grabbed the box and ran back
to the car. (T. 1396). Defendant then agreed to give a recorded

statement, which was played for the jury. (T.1397-1440).

After obtaining consent from Defendant, Detective Spotts and

Special Agent Lee searched the bedroom of Defendant®s house. (T.
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1518-22). Spotts found money wrapped in tissue paper and taped up
in a gym bag in the top of the closet. (T. 1523). There was
approximately $1200 in twenty-dollar bills. (T. 1526). Spotts
subsequently re-mirandized Defendant and reinterviewed him. (T.
1527-32). Defendant said they had divided the money at Abreu's
apartment and he got $1500, in tens, fives and twenties. He had
spent the other $300. (T. 1533-34). A tape of the interview was

played for the jury. (T.1535-46).

After they were done taping, Defendant recounted what had
occurred the day of the murder. He explained that he and Franqui
had Bauer in the crossfire and there was no place for him to go.
Frangui Fired his semiauto FiIrst. Defendant also fired his .238.
Bauer just moaned after he was shot, and San Martin grabbed the
money tray. Then they fled the scene, ditched the Chevys and got

away iIn Franqui's Regal. (T.1551-54).

Detective Mike Santos of the Metro-Dade Police Department and
FDLE Special Agent Dorothy Ingraham interviewed San Martin on
January 18, 1992 after he had previously been Mirandized. (T.
1571) . Santos told San Martin that codefendant Fernandez has said

San Martin was involved In the Kiglak Bank case. San Martin
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conceded that he was involved. (T. 1585). San Martin stated that
the planning of the robbery was from a friend of Fernandez's, a
black male whom San Martin could not or would not identify.
However the rest of the participants eventually cut Fernandez®s
friend out and carried it out without him. The persons involved
were Defendant, Franqui, and Fernandez, and San Martin's cousin
Pablo Abreu. (T. 1586). San Martin was assigned the job of
snatching the money trays from the teilers. All of them had
previously gone to the bank to observe the tellers®™ routine. (T.
1587). The day before the robbery they stole two Chevrolets to use
in the robbery. On the morning of January 3, 1992, they met at
San Martin®s house. (T.1588). In addition to the two Chevys,
Abreu drove Franqgui's Buick. (T. 1589). The four defendants went
to the bank iIn the two Chevys and Abreu waited a few blocks away iIn
Franqui®s Buick. When they got to the bank, San Martin crouched
behind one of the drive-through pillars. Then the two women and
the police officer came out. Then suddenly shots were fired at the
officer. After the shooting stopped, the officer was laying in the
drive-up area, apparently wounded and San Martin ran up and grabbed
the money tray that was dropped by one cfF the tellers. (T.1590).
Then he ran and got into one of the Chevrolets. They took off and

went to meet Abreu. They dumped the stolen cars and took off iIn
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the Regal. (T. 1591). Later that day they counted the money, and
there was $14-15,000 in it. San Martin received $3,000. (T.
1592) . San Martin®s stenographically recorded statement was then

read to the jury. (T. 1598-1628).

On January 18, 1992, Detectives Jared Crawford and Greg Smith
of the Metro-Dade Police Department Interviewed Franqui. (T.
1665). After receiving his wmMiranda rights, Franqui agreed to
discuss the Kislak case with them. (T.1656-62). Franqui denied
any involvement in the crimes, claiming he was at home with his
wife Vivian, Franqui denied Kknowing Abreu, Fernandez and
Defendant. (T. 1667). Smith informed Frangui that the others
were in custody and naming him. At that.point Franqui confessed.
(T. 1668). He admitted to knowing Abreu, San Martin, Defendant and
Fernandez. He said they were all inveolved In the robbery but that
only he and Defendant were armed. Franqui said that he first
became aware of the plan between Christmas and New Years, from
Fernandez. (T.1669). A black man who was a friend of Fernandez's
originally came up with the plan. (T. 1670). The plan was to

steal two similar vehicles. (T. 1671).

On the morning of January 3, 1992, they met at San Martin®s
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house. (T. 1674). From there they went to the bank, Tfirst
stopping to leave Frangui's Buick Regal with Abreu nearby while the
other four went on to the bank in the two stolen Caprices. (T.
1675). Franqui and Defendant were in one, with Franqui driving;
San Martin and Fernandez were in the other. Fernandez drove the
second vehicle. Franqui said that he had a 9mm and Defendant had
a .357 revolver. (T. 1676-77). Frangui's car was closest to the
bank and the other was next to it. All four exited the vehicles,
and both Franqui and Defendant pulled their guns after the tellers
came out of the bank building. (T. 1678). Defendant yelled
freeze, and then he heard a gunshot. The guard was unholstering
his 9mm, but Franqui was not sure who shot first. Frangui then
fired once toward the guard and fled back to the vehicle. Then
they drove to where Abreu was waiting and all five fled iIn the
Buick. (T. 1679-81). The job of Fernandez and San Martin was to
actually take the money. (T.1681). When they split the money up,
Franqui received $2400. Both guns were left at abreu's house and
he never saw them again. (T.1682). Franqui also claimed that the
Regal was stolen but it was later learned that it in fact belonged

to Frangui's girlfriend. (T. 1693).

Hialeah Police Department Albert Nabut met with Franqui later
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in the same day of his interview with Smith. (T.1712). Franqui
told him that Abreu kept the guns after the crimes. (T. 1713).
Franqui also told him that Fernandez stole the Caprices. (T.

1714). San Martin and Abreu had told Franqui that the guns had

been thrown in the water somewhere. (T. 1716). After Nabut
interviewed Franqui, Smith returned and took Frangui's
stenographically recorded statement. (T. 1724). The statement was

read to the jury. (T.1727-51).

On January 21, 1992, Nabut met with San Martin. (T. 1754).
After being given his Miranda rights, San Martin, after Tirst
telling him he threw them in the ocean, eventually told Nabut that.
he had thrown the guns into the Miami River. He told him they were
near the mental hospital at 19th Avenue just off the Dolphin
Expressway. (T. 1755-59). The next day Nabut went to he location
indicated with divers from Metro-Dade, who found the guns. (T.

1763) .

Robert Kennington, a Ffirearms examiner with the Metro-Dade
Crime Laboratory, examined a semi-jacketed hollow point projectile,
non from a .38 revolver, and some fragments which were recovered

from the scene. (7. 1868). The fragments "D" were not consistent
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with a revolver, but were consistent with a 9mm semiautomatic. (T.
1871). The casing "M" which was recovered from the scene was also
from a 9mm. (T. 1872). Kennington also received the two guns from
the river. The first was a .357 magnum, capable of firing .38
projectiles. (T.1875). The other was a 9mm semiautomatic. (T.
1876-77) . Kennington also examined two projectiles and some
fragments which were taken from Bauer's body and submitted to him
by the medical examiner®s office. (T.1881). "A" was a .38 and

"B" was a 9mm bullet. (T.1883).

Kennington determined that the "a" bullet was fired from the
.357 found in the river. The "B" bullet was fired from the 9mm
found in the river. (T. 1884). Bullet "C" from the scene was also
fired from the .357. (T, 1885). All three matches were to the
exclusion of any other gun iIn the world. Fragments "D" were
consistent with the 9mm, but were iInsufficient to positively
exclude their having been fired by any other 9mm. (T. 1886).
Casing "M" was conclusively fired by the 9mm from the river, to the
exclusion of any other gun in the world. (T.1887). "A" and "C"
were separate bullets. Therefore the .357 was fired twice at the
scene. Likewise, fragments "D" were not part of bullet "B" which
was whole. (T. 1888). Therefore a minimum of four shots were
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fired at the scene. (T. 1890).

Forensic Pathologist Dr. Jay Barnhart of the Dade County
Medical Examiner's Ofice, performed the autopsy on Bauer on
January 3, 1992. (T. 1892-94). Bauer had a gunshot wound to his
| eft thigh. There was an entrance wound and no associated exit.
(T. 1897). Bullet "B" was located in Bauer's hip. (T. 1905). An
addi ti onal gunshot wound entered the back of Bauer's neck and went
downward through his heart and |odged where the ribs joined wth

t he abdom nal organs. This was bullet »ar, (T. 1902, 07).

Wund "B" would not have been fatal, but would have been quite
pai nful . Wbund "a* was fatal standing alone. (T. 1908). The
cause of death was gunshot wounds. (T. 1909). Wbund "A" was not
consi stent with Bauer and the shooter standing and facing each
ot her. The wounds were consistent with Bauer being first shot in
the leg, and then falling either face down or back down and then

being shot in the back of the neck. (T. 1910).

Crime Scene Technician Mke Melgarejo of the Metro-Dade Police
Department processed the two tone charcoal over gray Chevy, tag
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nunber FIV 13C. (7. 1102). He retrieved 15 latents fromthe
vehicle. (T. 1108). Crine Scene Technician Thomas Charles of the
Met r o- Dade Police Departnment processed the maroon-topped gray
Chevy, tag number JM 86J. (T. 1128). He retrieved 12 latents
from the vehicle. (T. 1133). Metro-Dade fingerprint technician
Richard Laite conpared various |atents with standards of the
def endant s. There were eight latents of value from the Caprice,
tag nunber FIV 13C Five were matches. Fernandez's fingerprints
mat ched those found on the outside right front door, the outside
left front window, the rear edge of the driver's w ndow frame, and
the outside of the hood. There was one match wth Franqui, from
the outside left front door. (T. 1834-36). There were 12 latents
from the second Caprice, tag number JM 8e6J. Seven were of val ue.

None natched any of the defendants. (T. 1837).

The jury returned a verdict of guilty as charged on all

counts. (T. 2307-08).
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C. Penalty Phase’

At the commrencenent of the penalty phase, the jury was
specifically instructed, twice, that it was consider the evidence
presented as to each defendant only as to that defendant, and to
gi ve each defendant a completely individual consideration. (T.

2359, 2360).

The State presented no additional evidence regarding Defendant

at the penalty phase. Def endant .

Juan Rivera, Defendant's half-brocher, (T. 2523-42), C(ruz
Gonzal ez, Def endant' s aunt, (T. 2546-58), Sonia (Gonez,
Def endant ' s st ep- not her, (T. 2560-69), Carlos Gonzal ez,
Def endant's father, (T. 2569-91), Rafael Santana, Defendant's

! Prior to the penalty phase, the State noved to admt
"victim inpact" evidence pursuant to § 921. 141, Fla. Stat. (R,
88-93). The court denied the motion and found the statutory
provision unconstitutional. The State sought certiorari review in
the district court. The Third District denied relief but certified
its decision as being in direct conflict with State v. Maxwell, 647
so. 2d 871 (Fla. 4th DCA 1994). State v. Fernandez, 643 So. 2d
1094 (Fla. 3d DCA 1994). This court ultimately reversed that
ruling. State v. Fernandez, 657 So. 2d 1160 (Fla. 1995). However,
the penalty phase below was conducted during the pendency of the
appeal, and consequently no "victim inpact" evidence was adduced.
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stepfather, (T. 2605-19), and Margarita Santana, Def endant ' s
mother, (T. 2620-34), described Defendant's |oving upbringing,
tranquil nature, participation in boxing, and the headaches he had
suffered since childhood, for which he had received nedical
treat nent. Rivera and the Santanas also testified regarding
Def endant’'s marriage to Marisol de Vega. Cynthia Santana, the
granddaughter of Defendant's stepfather, testified that Defendant
took care of her when she was young and about Defendant's marriage.
(T. 2634-39). Defendant also presented the videotaped testinony of
Defendant's grandfather, Hilario Gonzalez, who testified in the
same vein. (T. 2643-67). Mst of the wtnesses refused to believe

that Defendant had commtted the robbery and nurder.

Defendant also called Dr. Alan Wgshul, a neurologist. (T.
2668) . He reviewed Defendant's nedical records and observed that
he had been conpl aining of headaches since 1990, which were
determined to be caused by tension. (T. 2672). Wagshul . exami ned
Def endant on August 2, 1994. Defendant stated that he had hit his
head soneti me between ages 10 and 13 and began to experience
headaches from age 14 until 20. He also said he had received bl ows
to the head while boxing and had had a job-related head injury in

1988. (T. 2673). Wagshul  admi ni stered a neurol ogi cal
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exam nation and an EEG (T. 2674). The EEG was normal. He also
adm ni stered an MRl . (T. 2675). The doctor who performed the M,
Dr. Thomas Naditch, reported to Wagshul that Defendant had two
cavities in the mddle of his brain that contained spinal fluid,
whi ch was comon anong boxers. (T. 2678-79). Wagshul opined that
this type of injury could cause sudden changes in nood or behavior.
He di agnosed Defendant as suffering from pugilistic encephal opathy,

which is chronic trauna from blows to the brain. (T. 2681).

On cross, Wagshul testified that "chronic" sinply neant that
the injury had been present for a long time and was pernanent. He
further explained that it did not nmean that the abnormality present

in Defendant's brain had resulted in any changes physically to his

body or to his mental state. (T. 2682-83). Defendant's EEG was
"perfectly normal,"” reflecting the absence of abnormal brain wave
or seizure activity. (T. 2683). The neurol ogi cal exam was al so
"conpletely normal." (T. 2685). The doctor also was unable to

i dentify anything about Defendant which was different from anyone
else as a result of the brain abnornmality.  d. Further, there
was nothing in the literature that indicated that those suffering
Def endant's condition, which is comon among boxers, causes themto
commt crimnal acts. Id  On redirect Wagshul stated that although
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the condition had not been linked to crimnal behavior, it could

cause inpulsivity or sudden behavior changes. (T. 2686).

In response to questioning by the court,? Wagshul testified
that there was no evidence that Defendant was under the influence
of any extrene nental or enotional distress at the tinme that he was
exam ned or at the time of the nurder. (T. 2689) . Li kewi se,
Wagshul found no evidence that Defendant's capacity to appreciate

the crimnality of his conduct was in any way inpaired. (T. 2690).

Finally, Defendant presented the videotaped testinony of Dr.
Hyman Eisenstein, a neuropsychologist. (T. 2702). On June 7,
1994, Dr. Eisenstein conducted a basic clinical evaluation of
Def endant . (T. 2708). Def endant's nmotor skills were all normal,
except for mld inpairment of his left grip. (T. 2721-22). The
sensory/ per cept ual test results were likewise normal w th the
exception of part B of the trail making test, which r-elates to |eft
brain functioning, which was mildly inpaired. (T. 2722-23).
Ei senstein found Defendant's results in the nam ng test, which

nmeasur es vi sual /| anguage menory skills, to show profound

: The court questioned the w tness outside the presence of
the jury, wthout defense objection. (T, 2687-88).
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| mpai r ment . (T. 2724-25)s  "Despite" Defendant's normal scores on
"several different” fluency tests, which neasure his ability to
speak fluently, Eisenstein determned that Defendant was nentally
defective in the areas of spelling, reading articulation, and
receptive language, i.e. his |anguage skills were in the borderline
to mldly nentally retarded range. (T. 2725). Def endant had a
full-scale 1Q score of 70, which the doctor described as "mldly
impaired." (T. 2726). Eisenstein noted, however, that Defendant's
performance 1Q was 89 and that average started at 90. This meant
that although Defendant could function normally, he was “not as
wel | -versed in reading or expressing hinself." 1d. Based upon the
results of the MWI which he admnistered, Eisenstein concluded
t hat Defendant suffered "from a variety of varying degrees of
severe psychol ogical stressors.” (T. 2729) . He attributed them
mainly to the stress of his incarceration and being cut off from
his previously productive life, although he believed that "some" of
them "always existed." |d. Defendant was also given the Wchsler
Menory scale which again showed that although Defendant's verbal
skills were mldly defective, his other functioning was nornal.
(T. 2730). He also felt Defendant displayed inpulsivity, that he
was one "who tends to act out and then the consequences becone
apparent after the fact." Finally, Defendant was admninistered the
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Hal st ed- Rei tan neuropsychol ogi cal battery, which showed mld to

moderate inpairnent in problemsolving skills, and cognitive
shifting. (T. 2731). H's visual-spatial ability, however, was
nor mal . (T. 2732). Ei senstein concluded that Defendant presented
"evi dence of severe enotional and psychol ogi cal disturbance.” (T.
2737). He felt that the mtigating factor of severe nental or
emotional di sturbance applied. (T. 2741). He also felt that

Def endant had potential for rehabilitation in prison because in a
correctional setting "the stressors are all renoved." (T. 2744-

45) .

On cross, Eisenstein stated that Defendant had told him that
his confession was not true. (T. 2747). Ei senstein conceded that
Defendant's poor |anguage skills could be a product of English
being his second |anguage. (T. 2749). He also conceded that
Defendant's depression and other results on the MWI could have
been influenced by the fact that Defendant had already been
convicted and knew that he was facing either life inprisonment or
execution. (T. 2750). He noted that a pre-conviction MVWI
conducted by Dr. Merry Haber also reflected some dysfunction, but
not to the same extentt It was also noted that Defendant had had
sufficient functioning to hold a job as an optical technician and
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whol esale delivery driver for nore than two years. (T. 2751).

Def endant was enployed at the tine of the crime. (T. 2756).

Def endant hinmself never blamed his wife for his problens. (T.
2753). Nor did accept responsibility himself. Id. In terns of
extreme nental or enotional di st ur bance, Ei senstei n defined
"extreme" as neaning "nore than a little." (T. 2757). [t was
poi nted out that Defendant was able to function to the extent that

he drove a car the day of the nurder, he took sonme of the noney, he
knew to hide the nmoney he got, and he used sonme of it pay for a new
radi ator. (T. 2758-59). Ei senstein gtated that he was personally
opposed to the death penalty, and he had only ever testified in
death penalty proceedings on behalf of defendants. (T. 27€1).
Finally, Defendant's only statenent regarding renorse to Eisenstein
was in response to a question asked of Defendant by counsel, the

day the doctor's testinmony was perpetuated. (T. 2762).

After closing arguments, instruction, including two renewed
adnmonitions that the defendants were to be treated individually,
(T. 3243, 3250), and deliberation, the jury, by a vote of seven to
five, reconmrended that Defendant be sentenced to death. (R. 559,
T. 3259). On Septenber 30, 1994, a hearing was held before the

court, at which tine Defendant testified, (T. 3280-82), and counsel
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presented additional argunent to the court. (T. 3282-84).

On Cctober 11, 1994, the trial court sentenced Defendant. (T.

3324-48). The court found the existence of three aggravating
ci rcunst ances: (1) Defendant's contenporaneous violent felony
convi ctions; (2) that the nurder was committed during the course

of a robbery, which the court nmerged with the pecuniary gain
aggr avat or; (3) that the murder victim was a |aw enforcenent
officer in the course of his official duties, nmerged with the avoid
arrest aggravator. The court gave circunstances (2) and (3) great

wei ght . (SR 2-4).3

The trial court found that the statutory mtigating
circunstance of no significant prior crimnal activity existed.
(SR 4). Following an extensive analysis of the defense evidence,
the court rejected the statutory circunstance of extrenme nental or

enot i onal di st urbance, (§.R. 5-13). It also rejected the

! The sentencing order herein was not made a part of the
record on appeal. The State has noved contenporaneously with the
filing of this brief to supplement the record with a copy of the
order. This supplenmental record will be referred to by the synbol
“(8.R. ___).” For the convenience of the court a copy of
Def endant's sentencing order has been attached hereto as Appendix
1.
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remai ning statutory factors. (§.R. 14-15). O four nonstatutory
mtigating circunstances proffered by the defense, the court found
t hat Def endant had proven one: that Defendant is a good son,
brother, and grandson. (S.R. 16-17). The court also addressed
three circunmstances not raised in Defendant's sent enci ng
menor andum  but which had been argued at the penalty phase, and

concluded that they were not established. (SSR 17-19).

The court concluded that the nmitigating factors “pale[d]” in

conparison to the aggravating circunstances, and accordingly

sentenced Defendant to death. (SSR 19).

This appeal followed.
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SUMMARY OF THE ARGUMENT

1. Defendant's contention that the trial court erred in
refusing to allow defense strikes of jurors Andani and Diaz is
without nerit. Upon Neil objection by the State, the defense was
unable to proffer neutral reasons ("I dorn't like him" for D az, and
Andani's "love" for the prosecutor) for striking either juror-. The
defense's nuch-later proffer of reasons regarding Diaz were clearly

pretext.

Defendant's claimthat the State's strike of juror Eascual was
i nproper under Neil is barred as the defense did not renew the

objection tc the striking of Pascual prior to the swearing of the

jury. In any event the strike was proper-. The State's reason for
striking her was valid -- she equivocated on whether she could
I npose the death penalty upon a nontrigyernan. Furthermcre, t he

reason given was not pretextual.

2. Defendant clainms that the trial court erred in failing to
grant his nmotion for severance based upon the fact that his
nontestifying codefendants' statements were introduced at trial.
However, the statenments were virtually identical in all materia

31




aspects and the surrounding circunstances were such that it was
proper to admt the statements at the joint trial. Even if they
should not have been admtted, the error would be harm ess beyond
a reasonable doubt where all the forensic and eyew tness evidence

fully corroborated the statenents.

3. Defendant's third claimis that he was entitled to a
severance of his penalty phase trial. However, Defendant never
moved for such severance below, and may not raise the issue for the
first tine on appeal. Further, even if he could be considered to
have joined in his codefendants' severance notions, the grounds
rai sed below were different from those now advanced, which

therefore cannot now be considered.

Moreover, as discussed at Point 11, he was not entitled to
severance because of the adm ssion of his codefendants' statenents
at the guilt phase, and even if he were the adm ssion of the
statenents was harm ess beyond a reasonable doubt. Finally, the
trial court's refusal to allow Defendant to attack the credibility
of San Martin's expert, who testified solely regarding San Martin,
was neither a proper basis for severance, nor for reversal. In
view of the evidence presented, the argument of counsel and the
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instructions of the court, Defendant was in no way denied an

i ndividualized, "fair determnation" of his sentence.

4. Defendant's sentence is proportional.

Defendant's convictions and sentences should be affirned.




ARGUMENT
I
THE TRIAL COURT PROPERLY DI SALLONED THE
DEFENSE' S ATTEMPTED PEREMPTORY STRI KES OF
JURORS DI AZ AND anpant WHERE THE DEFENSE
FAILED TO G VE NEUTRAL, NON-PRETEXTUAL REASONS
IN RESPONSE TO THE STATE'S REQUEST FOR A NEIL
I NQUI RY, AND PROPERLY ALLOWED THE STATE TO
EXERCI SE A PEREMPTORY CHALLENGE AGAINST JURCR
PASCUAL VWHERE | N RESPONSE TO A DEFENSE-
I NI TI ATED NEIL | NQUI RY, THE STATE PROFFERED

NON- PRETEXTUAL, GENDER- NEUTRAL REASONS FOR THE
STRI KE.

Defendant's first contention is that the trial court erred in
refusing to grant his perenptory challenges of jurors Diaz and
Andani . The State challenged the attenmpted strikes pursuant to
State v. Neil, 457 So. 2d 481 (Fla. 1984), and defense counsel was
unable to proffer neutral, non-pretextual reasons for the strikes.
The trial court therefore properly disallowed them He also claims
that the trial court erred in allowing the State to exercise a
perenptory challenge of juror Pascual over a defense Neil
obj ecti on. This latter claim has not been preserved for review,

and is substantively w thout nerit.

The standard of appellate review of a trial court's finding

that a defendant's exercise of a perenptory challenge would violate
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Neil is abuse of discretion. Files v. State, 613 So. 2d 1301 (Fla.
1992) . Where "reasonable persons could arguably agree with the
trial court's action," the result will not be disturbed on appeal.
ld. at 1302. The only exception is where the reason proffered for
the strike is facially invalid as a matter of |aw 1d. at 1304.

This standard applies to the determnation of both the question of

whet her the reason is neutral, as well as whether it IS non-
pretextual. 1d. at 1304.
A. Juror Diaz

When the State challenged the perenptory strike of juror Diaz,
the proffered reason was that defense counsel did not "like him';
(T. 793). Such is not a valid race-neutral reason as a mtter of
law. and was properly the basis for the trial court to reject the
strike. See Wight v. State, 586 So. 2d 1024, 1028 (Fla.
1991) (counsel feeling T"uncomfortable" not neutral reason).
Counsel proffered additional reasons substant ially later (thirty
pages later in the transcript). (T. 823). The trial court
rejected these newy discovered reasons. Plainly, the very delay

In hatching the reasons strongly suggests that they are pretextual.
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Furthermore, the reasons proffered were shared with jurors
accepted by the defense. The defense clained primarily that he had
worked for a long time for Metro-Dade County, which also enployed
many of the State's wtnesses. However , this was not a
characteristic wunique to D az. Of the seated jurors, Pierre-
Louis's wife worked for Metro-Dade, (T. 424); Hill's 3 daughters
taught for Dade County Schools and her son worked for Metro-Dade
Par ks, (T. 427); Jennings and his wife worked for the State DOT,
(T. 455); and Burroughs, the alternate, worked for Metro-Dade, and
his wife was a child support enforcement clerk for the county. (T.
501). O other venire nmenbers not rejected by the defense, both
St ephens's godparents were Metro-Dade police officers, (T. 462),
yet the defense attacked the State's use of a perenptory strike on
her, (T. 812) ; and Nelomg's husband and two children worked for
the Dade County School Board, (T, 485), but the defense attacked

that State perenptory strike also. (T. 820).

Nor was Diaz alone in having good kids, the defense's other

proffered reason for the strike. Smith's child was an engineer.
(T. 418). Dowdell produced a restaurant manager, a hospital
worker, a UPS nman, a mnister, and a US. Marine. (T. 447).

Nel oms's children worked for the county school board and AT&T. (T.
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485). Bringle had and adm nistrative assistant at the housing
authority, a fireman, and a cabinet naker. (T. 500). None
expressed any suggestion that their children were not as decent and

hard-working as Djaz's.

Likewi se, the suggestion that Diaz lacked life experience, (T.

823), 1s puzzling. He was originally from Cuba, went to college
there, lived in New York and New Jersey, then worked in Mam in
both the private and public sectors. (T. 753-55). Apparently a

21-year-old from the suburbs who has been in school his whole life
has "life experiences." (McMulling, T. 409, 749). See also
Alacan, (24-year-old nursing student, T. 414); WIT, (50 year
resident of Dade County, retired school system enployee, T. 426);
Andr ews, (lifetine resident and produce nanager of nmarket, T.
434);  Stephens, (19 year old student, lifetime resident, T. 462);

Simms, (retired consultant 41-year resident, T. 480).

G ven the delay in comng up with the "neutral” reasons,
combined with the fact that several accepted jurors shared the sane
or simlar attributes, the trial court clearly did not abuse its

discretion in disallowng the strike of Diaz. Files.
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B. Juror Andani

As for the strike of Andani, the clains now asserted, that she
was a victim of auto theft or other crime and favored the death
penalty, were not proffered below as reasons for the strike, and
may not now be raised. In any event, being a crine was a
characteristic shared with many other jurors who were acceptable to
t he defense: McMulling, (girlfriend's father murdered during
crime, car stereo stolen, T. 410-11); Alacan, (car stolen,
r obbed, T. 415); Smith, (car  burglarized, friend purse-snatched,
T. 418); Pierre-Louis, (car burglarized multiple tines, T. 425);
Andrews, (car burglarized, T. 435); Rocha, (house burglarized, T.
445) ; Dowdell, (house burglarized, T. 447); Jennings, (car
stolen, T. 455); Tarnowi cz, (robbed at gunpoint, car stolen, house
burgl arized, nmother nugged and elbow broken, T. 459); St ephens,

(house burglarized, sister robbed at gunpoint, T. 464); Martinez,

(car stolen, T. 467); Si mms, (house burglarized, T. 480);
Nel oms, (car stolen, T. 485); Slater, (car stolen, T. 487);
Swai n, (truck stolen, T. 497); Bringle, (robbed at gunpoint,

house burgled, T. 500); Burroughs, (car burglarized, wfe robbed,
wfe's car burglarized, T. 501); Bl ock, (famly robbed tw ce,
famly friend nurdered, T. 503). As to the death penalty claim
note T. 667, where attorney Diaz, who raised the strike, noted "ghe
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. has got it down," after Andani stated that if the mtigation
out wei ghed the aggravators, the sentence would be "obviously life."

Id.

The only ground asserted below, Andani's "love" for the

prosecutor and deneanor is untenable, if not offensive. The trial

court specifically rejected this claim as unfounded:

THE COURT: I, to be frank found her to be
one of the brightest and nost receptive jurors
to all sides. According to nmy notes, she
indicated death penalty would not affect her
verdict. That every First Degree Muirder
should not get the death penalty, she
specifically said she under st ood one
mitigating factor, could outweigh two or three
. aggravating factors, | saw no particular

affinity toward [the prosecutor], and | don't
find it to be | suppose gender neutral.

* ok 0k

| have not observed any of these things
that you have, you are nentioni.ng, all | have
in my notes is and from ny recollection IS
that this is a very bright and apparently fair
juror who can follow the law as she repeatedly
asserted.

(T. 788-89). Looks or gestures are not wvalid neutral reasons to
exercise perenptory challenges unless observed by the trial judge

and confirnmed by the judge on the record. Wight, 586 So. 2d at

1029. Here the judge specifically rejected the existence of the
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"l ooks. "¢ The court's observations regarding Andani are supported

by the record. (See T. 665-67, 738-42, 758, 767-68). As such this

claimmust fail. Wwight.

C Jur or Pascual

Def endant also clainms that the trial court erred in allowng
the State to strike juror Pascual perenptorily. This claimwas not
preserved for review, and even if it were, it would be without

merit.

In order to preserve alleged Neil error, counsel nmust reserve
earlier-made objections before accepting the jury, prior to the
jury being sworn. Joiner v. State, €18 So. 2d 174, 1'76 (Fla.
1993). Here, when the jury was finally constituted, defense
counsel again raised the issue of the proposed defense strike of
D az. (T. 823). The court again denied the challenge. ld. The
defense then accepted the panel "Subject to our prior objections,”
whi ch the court defined as "Diaz Andani and Weaver -- " (T. 824).

At no point did counsel in any way suggest that the defense sought

4 One page earlier in the transcript, the judge granted a
chal l enge for cause based upon juror Collier's "bad attitude" and
"body |anguage" toward Attorney Diaz. (T. 786-87).
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to renew the objection to the strike of Pascual. Nor did it in any
way seek to disabuse the trial court of the idea that its only
objection was to Diaz, Andani, and Waver. As such, Defendant has
not preserved the issue of the State's strike of Pascual, and he
may not pursue the question now. Joiner, 618 So. 2d at 176 & n. 2
(strict construction of rules of preservation required or defense
could proceed to trial before accepted jury, "knowing that in the
event of an unfavorable verdict, he would hold a trunp card

entitling himto a new trial") .5

Even assum ng, arguendo, that this issue were properly before
the Court, it would be wthout nmerit. As discussed above, the
standard of appellate review of a trial court's finding that the
State's exercise of a perenmptory challenge did not violate Neil is
abuse of discretion. Files. Wiere '"reasonable persons coul d
arguably agree with the trial court's action,” the result will not
be disturbed on appeal. Id. at 1302. The only exception is where
the reason proffered for the strike is facially invalid as a matter
of law Id. at 1304. This standard applies to the determ nation

of both the question of whether the reason is neutral, as well as

: The State would al so point out that defense counsel
argued below that Neil did not apply to gender. (T. 824)
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whether it is non-pretextual. Id at 1304.

Here, the reason proffered by the State was that Pascual had
first stated that she could not vote for the death penalty for a
non-triggerman, and then later said that she would weigh the
aggravating versus the mtigating factors. (r. 797). Juror
equi vocation regarding the ability to inpose the death penalty is
recognized as a valid neutral reason for exercising a perenptory.
Kramer v. State, 619 So. 2d 274, 276 n. 2 (rla. 1993). As such the
question presented is whether the trial «court abused its discretion
inallowing the strike. Files. The defense responded that Pascual
was no different than Pierre-Louis or Smth, who had not been
stricken, and as such the strike was pretextual. The prosecutor
responded that while Pascual had wunequivocally asserted an
inability to apply the death penalty to a ncntriggerman, Pierre-
Louis had never made such an assertion. The State further noted
that Smth would be stricken next, for the sanme reason, (T. 799),

which in fact occurred. (T. 806).

Def endant now asserts that because the State struck Pascual,
but not “male jurors,” the strike was pretextual. (B. 15). The
State would first note that Valdes was stricken early in the
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proceedi ngs by the defense. (T. 784). As noted above, Smith was
al so stricken, w thout defense objection. (T. 806).° The State
also struck, without defense objection, juror Alacan, (T. 792), who
provi ded equivocal answers on the subject. (T. 586). Juror Sinms
al so had grave reservations on, anong other things, the subject of
death sentencing nontriggernen. (T 564-66) . The State's
chal | enge for cause was granted. (T. 818). The State al so noved
to excuse juror Neloms because of her difficulty in recomrending
death for a nontriggerman. (T. 593, 818). The challenge was
denied and the State sought to strike her perenptorily. (T. 820) .
The defense challenged the strike, and the State advanced the same
reasons presented with regard to Pascual, which were accepted by
court and not objected to by the defense. (T. 820). The State
al so successfully challenged juror Block, who stated she could
probably not inpose the death penalty on nontriggernen, for cause.

(T. 597-98, 827).

On the other hand, of the jurors seated, who had been asked
about recommending death for the non-triggerman, none, other than

Pi erre-Louis, expressed any hesitation in considering t he

§ The State |ater agreed to accept Smth as the second
alternate when the venire was exhausted. (T. 831).
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possibility: McMulling, (T. 587); HIll, (T.578) ; Diaz, (T.
578); Andr ews, (T. 580); Waver, (T. 590); Slater, (T. 594);
and Bringle, (T. 554). Athough the prosecutor hinself never re-
addressed the issue with Pierre-Louis, the juror later made it
clear that he could follow the law. (T. 696-97). It is also
noteworthy that Pierre-Louis had several friends who were |aw
enforcenent officers, had previously served on a crimnal jury, and
had been a crinme victim (T. 424-25). Further, a native of Haiti,
he had worked his way to this country and had eventually obtained
citizenship and a responsible position with Florida Power & Light.
Al these factors would suggest an individual Jless tolerant of the
t ake-t he- money-and-run school of self-inprovenent favored by the
defendants here, and would perhaps overshadow any views on the
death penal ty. Gven that Pierre-Louis was the only juror seated
who expressed any difficulty with the concept, and given that every
other juror, nale or female, who had reservations concerning the
recommendation of death for a non-shooter was stricken, the trial
court's finding that the reason given was not pretextual was not an
abuse of discretion. Furthernore, under 8lappy v. State, 522 So.
2d 18, 22 (Fla. 1988), all the remaining indicators that the strike
was non-pretextual are satisfied: (1) Pascual shared the alleged
bias -- problems with recommending death for a non-triggerman; (2)
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Pascual was thoroughly examned on the subject matter, indeed, it
was her equivocation which the State cited, (T. 583-85); (3)
Pascual was not singled out -- as noted above, the mgjority of the
jurors were questioned on the issue; and (4) the prosecutoris
reason was not wunrelated to the facts of the case here,

codefendant San Martin had not shot, and Defendant, although he

shot

the pretextual nature vel non of a perenptory strike is not

the victim did not fire the fatal bullet.

As the Court observed in Files, because the determ nation of

easily

made from a cold record, Slappy may not be applied in a nechanica

fashion at the appellate I|evel

Files,

Wthin the linmtations inposed by State v.
Neil, the trial court necessarily is vested
with broad discretion in determining whether
perenptory challenges are racially intended.
Only one who is present at trial can discern
the nuances of the spoken word and the
demeanor of those involved...

In trying to achieve the delicate bal ance
between elimnating racial prejudice and the
right to perenptory chal | enges, we nust
necessarily rely on the inherent fairness and
color blindness of our trial judges who are on
the scene and who thenselves get a 'feel' for
what s going on in the jury selection
process.

613 so. 2d at 1303, quoting Reed v. State, 560 So
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206 (rFla.), cert. denied, 498 US 882, 111 S. Ct. 230, 112 L. Ed.

2d 184 (1990) (enphasis and om ssions the Court's); see also
Fotopol ous v. State, 608 So. 2d 784, 788 (Fla. 1992) (trial court
has broad discretion to determ ne whether challenge is inproperly
not i vat ed) . In view of the record herein, it cannot be said that
the trial court's conclusions were unreasonable. Defendant's claim

regarding Pascual nust also be rejected.
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Il
THE TRI AL COURT PROPERLY REFUSED TO SEVER

DEFENDANT' S TRI AL FROM THAT OF CODEFENDANTS
FRANQUI AND SAN MARTI N.

Def endant contends the trial court erred in failing to sever
his trial from that of non-testifying codefendants Franqui and San
Martin. He asserts that the statements of Franqui and Defendant
should not have been admtted against him because they only
"interlocked” with his after the inconsistencies were “sandpapered”
away by the trial court. (B. 21). Contrary to Defendant's
assertions, however, the only "sandpapering” of the statenents was
the redaction of references to other crines. A review of the three
statenents, as well as the other evidence presented shows that the
code f endant: s’’7 statenments were independently reliable ard thus
adm ssi bl e against Defendant. Under such circunmstances, geverance
was not mandat ed. Further, any alleged error would be harniess

beyond a reasonabl e doubt.

In Cruz v. New York, 481 US. 186, 107 S. Ct. 1714, 95 L. Ed.

2d 162 (1987), the Supreme court held that a nontestifying

L In the interest of brevity, the term "codefendants"” wll
be used, for the purposes of Argunment IT, to refer only to Franqui
and San Martin.
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codefendant's incrimnating statement should not be admitted at a

joint trial, wunless the statement would be directly admssible
agai nst the defendant under Lee v. Illinois, 476 U. S. 530, 106 8.
Ct. 2056, 90 L. Ed. 2d 514 (1986). Here, the codefendants'

statenents woul d have been adm ssible against Defendant under Lee,

and as such, the denial of severance was proper

Under' Lee, a non-testifying codefendant s statenent is
generally considered hearsay and nay not be admtted w thout
violation of the Sixth Amendnent unless it is supported by a
showng of a particularized guarantee of trustworthiness. Wher e
the codefendant's statenent is "thoroughly substantiated by the
defendant's own confession," i.e., where any discrepancies between
the statenents are not significant, the codefendant's confession
may be admtted. 1d., 476 U. S. at 546; Farina v. State, 21 Fla.
L. Weekly $S176 (Fla. April 1.8, 1996) ("the defendant's confession
may be considered at trial in assessing whether the codefendant's
statenents are supported by sufficient indicia of reliability to be
directly admissible against the defendant"). Because the
statenents in Lee differed in material aspects, e.g., the roles of
the defendants in the crine and the issue of preneditation, and
because the surrounding circunstances did not provide any indicia
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of reliability, the Court found that the statement should not have
come in. See (ossman v. State, 525 So. 2d 833, 383 (Fla. 1988).
Further, the courts will look to the circunstances surrounding the
maki ng of the out-of-court st at enent in. determning its
reliability. Lee; ldaho v. Wight, 497 U.S. 805, 110 S. Ct. 3139,

111 L. Ed. 24 638 (1990); Farina.

Unli ke the statements in Lee, the statements in question here
did not differ in any naterial respect. Rat her, a conparison of
these statements, each taken by a different detective several weeks
after the crime, shows that they are to a remarkable degree
i dentical . Moreover, this identity existed wthout redaction.
Despite Defendant's avernent tc the contrary, the only redactions
made renoved references to other crines:

The court rejects the State's suggested

redactions of the defendant FRANQUI's and
GONZALEZ' s conf essi ons except. for those

sections t hat make ref erence to t he
defendants' prior crinmnal activity. The
court rejects these redactions because the
facts set forth therein are inmaterial. The

majority of the redactions concern the issues
of who secured the guns used in the robbery,
who, as between FRANQU and GONZALEZ, fired
the first shot and who, as between FRANQUI and
GONZALEZ, said "don't nmove" to the victins in
the case. In view of the fact that both
def endant s admtted participating in the
robbery and shooting the hom cide victim
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these details are totally insignificant and do
not in any way detract from the indicia of
reliability which nakes the introduction of
these confessions at a joint trial possible.
(R. 221). A review of the statements reveals the correctness of

the trial court's conclusions.

San Martin stated that he, Franqui, Defendant, Fernandez and

Abreu were invol ved. The idea of robbing the bank was originated

by a friend of Fernandez's, a black nale. (T. 1585). They had
come up with the plan about a week earlier."” (T. 1587). They
stole two Chevrolets to carry out the robbery. {T. 1688).

Franqui stated that he, San Martin, Defendant, Fernandez and
abreu were all. involved in the robbery but that only he and
Def endant were arned. (T. 1669). Franqui said that he first

becane aware of the plan between Christmas and New Years, from

Fer nandez. 1d. A bl ack man who was a friend of Fernandez's
originally came up with the plan. (T, 1670). The plan was to
steal two simlar vehicles. (T. 3.671) .

Def endant said he net Franqui around Christmas 1991, who

8 The crinme took place on January 3, 1992.
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advised him they were doing a "job" and asked him if he wshed to

join. The job involved a robbery of a bank drive-through, two
female tellers with cash boxes with a |lot of noney. Franqui said
it would be easy, but there was security. (T. 1390) . Defendant

said that Franqui said it would be on aThursday or Friday. It
ended up being the latter. Franqui said the plan was to steal two

cars. (T. 1392-93).

San Martin stated that on the nmorning of January 3, 1992, they
met at San Martin's house. (T. 1588). In addition to the two
Chevys, Abreu drove Franqui's Buick. (T. 1589). The four
def endants went to the bank in the two Chevys and Abreu waited a
few bl ocks away in Franqui's Buick. \Wen they got to the bank, San
Martin crouched behind one of the drive--through pillars. Then the
two wonen and the police officer cane out. Then suddenly shots

were fired at the officer. (T. 1590).

According to Franqui, on the nmorning of January 3, 1992, they
nmet at San Martin's house. (T. 1674). Fromthere they went to the
bank, first stopping to | eave Franqui's Buick Regal w th Abreu
nearby while the other four went on to the bank in the two stolen
Caprices. (T. 1675). Franqui and Defendant were in one, wth

51




Franqui driving; San Martin and Fernandez were in the other.
Fernandez drove the second vehicle. Frangui said that he had a 9mm
and Defendant had a .357 revolver. (T. 1676-77). Frangui's car
was closest to the bank and the other was next to it. Al four
exited the vehicles, and both Franqui and Defendant pulled their

guns after the tellers came out cf the bank building. (T. 1678).

According to Defendant, on January 3, 1992, Franqui picked up
Defendant and they met wth San Martin. (T. 1493). Then they
drove to where the Chevys were to nmeet the other two people. Then
they went and parked near the bank. Franqui drove the car
Def endant was in. (T. 1394). Def endant had a . 38 and Franqui had
a 9mm. Wien the tellers and the officer exited the bank, Franqui

junped out of the car, and so did Defendant. (T. 1395).

San Martin could not see who was shooting. After the shooting
stopped, the officer was laying in the drive--up area, apparently
wounded and San Martin ran up and grabbed the noney tray that was
dropped by one of the tellers, as was planned. (T. 1587, 1590).

Then he ran and got into one of the Chevrolets. (T. 1591).

52




According to Franqui, Defendant vyelled freeze, and then he
heard a gunshot. The guard was unholstering his 9mm, but Franqui
was not sure who shot first. Franqui then fired once toward the
guard and fled back to the vehicle. (T. 1679-80). The job of
Fernandez and San Martin was to actually take the noney. (T.

1681) .

Def endant said that Franqui ran within 12 feet of the officer
and told himnot to nove, in Spanish. The officer went for his gun
and Franqui fired". Def endant said he fired also. San Martin

grabbed the cash box and ran back to the car. (T. 1396) .

Per San Martin, they fled and went to nmeet Abreu. They dutnped
the stolen cars and took off in the Regal. (T. 1591). Later that

day they counted the noney, and San Martin received $3,000. (T.

1592) . San Martin first stated that he had thrown the guns into
the ocean, and then said they were in the Mam River. (T. 1755-
59) . Franqui also stated that they then drove to where Abreu was

waiting and all five fled in the Buick. (T. 1679-80) . Wen they
split the nmoney up, Franqui received $2400. (T. 1681). Both guns
were left at Abreuts house and he never saw them again, but Abreu
and San Martin told him that they had thrown them into the water
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somewher e. (T. 1682, 1716). Defendant |ikewi se stated that they
then fled the scene, ditched the Chevys and got away in Franqui's
Regal . (T. 1551-54). Defendant said they had divided the noney at

San Martin's apartnment and he got $1500. (T. 1533-34).

As is clear from the foregoing, these statenments were
virtually identical in their description of the plan, the carrying
oat of the robbery, including the roles each player carried out,
and the ultimte disposition of the |loot and the weapons. In
addition to their interlocking nature, none of the codefendants was
present when the others confessed, and further neither Franyui nor

San Martin attenpted to incul pate Defendant in the actual s'hooting.

In sum the statements of the three defendants were fully
consistent in every m teria.2 aspect. Additionally, wunlike the
situation in Lee, the circunstances surrounding the taking of the
statements do not call intc question their reliability. The
statenments were given to different officers, and although the
defendants were informed their cohorts were confessing, the
statenents as given do not reflect any attenpt to cast
responsibility on the others. Rat her, both Franqui and Defendant
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consistently stated who had which gun (despite the fact that both
guns were at the time of the confessions under ten feet of water in
the Mam R ver) .* Al three defendants consistently described a
final planning period occurring during the week after Christnas,
and all share the same sequence of events. Furthernore, there is no
evidence that any defendant was encouraged to incrimnate the
ot her. These statenents are independently reliable and were

properly admtted at the joint trial.

Finally, assumng, arguendo, that the codefendants' statenents
were not sufficiently reliable to be admitted substantively against
Defendant, rendering the failure to sever a Bruton'® violaticn, any
error is subject to harmess error analysis. See Cruz, 95 L. Ed.
2d, at 172; Harrington v. California, 395 US. 250, 89 S (.
1726, 23 L. Ed. 2d 284 (1969); Farina; Gossman v. State, 525 So.
2d 833 (Fla. 1988). As di scussed, Franqui's and San Martin's
confessions corroborated Defendant's in every material aspect.

Furthermore, the testinmony of the eyewitnesses and the physical

§ San Martin did not know who shot or who had which gun.
However, all three stated that San Martin's only job was to snatch
the noney.

10 Bruton v. United States, 391 US. 123, 88 S. C. 1620,
20 L. Ed. 2d 476 (1968).
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evi dence was overwhelmng and also corroborated the statements. As
noted above, both codefendants identified guns which were in the
river at the time their statenments were given. The bullets renoved
from Bauer's body were fired, one each from those guns, to the
exclusion of "every other gun in the world." Likew se, the casing
found at the scene was positively identified as comng from
Frangui's gun. Two other spent bullets were recovered from the
scene -- a . 38 positively matched to Defendant's gun, and a 9mm
whi ch was consistent with Franqui's gun. Battle and Ellis
corroborated the type of vehicleg which were used. O course, the
stolen vehicles thensel ves, one bearing the fingerprints of

Fernandez and Franqui, were found, engines running and colum | ocks

punched out, two blocks fromthe scene, in the direction Battle and
Ellis said they headed. Further Battle positively identified
Franqui as the driver of one of the cars. Li kewi se the teller and

Ellis both testified that the nmen had their guns drawn when they

emerged fromthe drive through. Finally, all. three testified
identically as to Defendant's role. In short, the adm ssion of the
1 Franqui's 9mm is the only 9mm of which there is any

evi dence of having been fired at the scene, Bauer carried a 9mm
al so, but as noted above, it was conpletely full of unfired
cartridges, which neans Bauer could not have fired. There is no
evi dence of any other 9mm's having been present.
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statenments could not have had any probable inpact on the jury,

Har ri ngt on. Def endant's convictions should be affirmed.
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THE TRI AL COURT PRSA&?LY REFUSED TO SEVER
DEFENDANT' S PENALTY PHASE TRIAL FROM THAT OF
CODEFENDANTS FRANQUI AND SAN MARTI N.

Def endant next contends that he was entitled to have his
penal ty- phase proceeding severed from that of his codefendants. He
first clains that he was entitled to the severance because of the
introduction of the codefendants' confessions during the guilt
phase. He further avers that the trial court's refusal to allow
him to cross-examne San Mrtin's expert wtnesses also regquired

geverance, Both these contentions are unpreserved and

substantively wthout nerit.

Contrary to Defendant's assertion, (B. 22), he did not nove to
sever at the commencenent of the penalty phase. San Martin's
counsel noved to sever San Martin's trial on the basis that
Def endant would be "pointing the finger" at San Martin. (T. 2331).
Additionally, Franqui's counsel joined the notion, also expressing
concern that Defendant would be <claining that Franqui, :not

Defendant, fired the fatal sghot.? (T. 2332). At the conclusion

12 According to Franqui's counsel, his concern was that
Abreu had stated, contrary to the confessions of both Defendant and
Franqui, that Franqui, not Defendant, had the .357 which fired the

(continued...)

58




of counsels' presentations, the court inquired if the defense had
anything further. 1d, Defendant's counsel, who had remained nute
since appearances where made for the record responded, "No." (T.
2333). As such it is plain that although both codefendants noved
to sever,?> Defendant did not. As such the claim has not been
preserved for review Steinhorst v. State, 412 So. 2d 332, 338
(Fla. 1982) (issue nust be raised below to preserve issue for
appeal ); Tillman v. State, 471 So. 2d 32, 34 {Fla. 1385) (same);
Fotopol ous v. State, 608 so. 2d 784, 19 (Fla. 1992) (claim
regarding severance of offenses waived as to penalty phase where
not renewed prior to same) ; cf Roundtree v. State, 546 So. 24
1042, 1045 (Fla. 1989) (penalty-pnase severance claim considered on
appeal where notion to sever was renewed at penalty phase) .
Further, even were counsel's silence interpreted as a joinder in
the notions, the basis for severance Defendant argues on appeal was
not that presented by his codefendants to the trial court. It is

wel |l -settled that new or different legal grounds may not be

12 (,..continued)
fatal bullet. Abreu never testified.

13 Nei t her codefendant has raised this 1issue in his
presently pending appeal. See Brief of Appeliant in Frang-ui v.

State, and San Martin v. State, Nos. 84,701 & 84,702, respectively.
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presented for the first tine on the appeal of adverse action by the
trial court. St ei nhor st 412 So. 2d at 338 (legal grounds
different fromthose asserted below nmay not be raised for the first
time on appeal); Tillman, 471 So. 2d at 35 (sane); Har non v.
State, 527 So. 2d 182, 185 (Fla. 1988) (sane); Ccchicone v. State,

570 So. 2d 902, 906 (Fla. 1990) (sane) .

Further, although Defendant's counsel objected to not being
permtted to attack the qualificaticns and conclusions of San
Martin's experts on c¢ross examnation, he did not nove tfor
severance on that basis. (T 2806, 2808, 2880). In his brief, (B.

24), Defendant correctly nrotes that San Martin noved for mstrial

and severance at this point. However, the basis wasg that his
counsel "didn't know that M. Gonzalez was going to prosecute ny
client.” (T. 2803) .»* As with the prelimnary notion by San Martin

to sever, this request clearly did not raise the severance issue as
to Defendant, and |ikewi se did not advance the basis for severance
now proffered As such Defendant has not preserved the this claim

for review See Bertolotti wv. State, 565 So. 2d 1343, 1345 (Fla.

L San Martin, based on Defendant's closing, and Franqui,
based on the closings of both codefendants again nmoved for mstrial
and severance after the jury had retired for deliberation. (T.
3255-56) . Def endant's counsel aqgain stood nmnute.
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1990) (raising evidentiary objection not preserve distinct and
separate issue for review); Steinhorst, 412 So. 2d at 338 (Ilegal
grounds different from those asserted below may not be raised for

the first tine on appeal); Tillman; Harnon; Ccchi cone.

The first prong of Defendant's argunent is that the penalty
phase proceedi ngs should have been severed because of the
introduction of the codefendants' statenments at the guilt-phase
trial. As discussed above, this claimwas not raised as a basis for
severing the penalty- phase trials by any of the defendants, as
such it may not now be raised. Assuming, arguendo,that the issue
were preserved, the admssibility of the confessions during the
guilt phase was proper, as fully discussed at Point |Il, supra.

Not hing warrants a differing conclusion as to the penalty phasge.?®

Def endant relies wupon Roundtree v. State, 546 So. 2d 1042
(Fla. 1989), in support of his claimthat he was entitled to
severance. The facts in Roundtree, however, were markedly

different from those presented here. In that case, the defendants

15 The confessions were not readmtted during the penalty
phase.
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both claimed the other was the actual shooter, and that the other
was the only one actually present. Under such circunstances, where
the only evidence that Roundtree was the actual killer was his
codefendant's accusation, this court held that Roundtree should
have been granted a penalty-phase severance. Id. at 1045. Her e,
however, all three defendants' statemeuts stated that all three
were present, that Defendant and Franqui were the shooters, and
that Franqui had the 9mm sem automatic and Defendant had the .38 or
.357 revol ver. The ballistics evidence conclusively denonstrated
that Defendant's gun fired the fatal bullet. Under  such

circunstances, there sinply was no basis for severance.

Finally, even were the confessions inproperly adnmitted any
error in this regard would have been harm ess. As discussed above,
Def ecdant's own statement, conbined with the forensic evidence,
conclusively established that Defendant fired the fatal shot. None
of the other issues argued by the State or Defendant during the
penalty phase was in any way related to the contents of the
codef endants' statenents. Thus there is no conceivable way the
i ntroduction of these statements could have affected the outcone of
the penalty-phase proceedings. As such, their adm ssion does not

present a basis for reversal. Cruz v. New York, 481 U.S. 186, 107
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S. . 1714, 95 L. Ed. 2d 162 (1987); Harrington v. California,
395 US 250, 89 S. Ct. 1726, 23 L. Ed. 2d 284 (1969); G ossman V.

State, 525 So. 2d 833 (Fla. 1988).

The second sub-claim is that Defendant was entitled to
severance because he was essentially not permtted to show that San
Martin's experts were not as good as his. As discussed above, this
point has not been preserved for appeal, Further, it 1is

substantively w thout basis.

A severance may be granted only when failure to do so would

deny the defendant a "fair determ nation"” of the issues by the

jury. McCray v. State, 416 So. 2d 804, 806 {(Fla. 1982); Espinosa
v. State, 589 So. 2d 887, 891 (Fla. 1391). No severance is
necessary when the circunstances are such that the jury will not
becone confused:

This fair determnation nay be achieved when
all  the relevant evidence regarding the
crimnal offense is presented in such a manner
that the jury can distinguish the evidence
relating to each defendant's acts, conduct,

and statenents, and can then apply the |aw

intelligently and  w thout confusion to
det er mi ne the i ndi vi dual def endant’' s
[ sentence].

Espi nosa, 589 So. 2d at 891, quoting MCray, 416 So. 24 at 806.
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The Court further explained that in the ron-Bruton context®® certain
"general rules" apply. These “rules” provide that a better chance
of acquittal, strategic advantage, or hostility anong defendants
are not valid bases for severance. |Id. Yet plainly such factors
are the very basis of Defendant's claim Furthernore, the record
reflects that there was no chance that the jury was unable to

provide himwith a "fair determination" of his gentence.?’

The jury was instructed on several occasions, both before and
after the presentation of the evidence, that it was tc give each
def endant i ndividual consideration:-

You will recall that during the initial phase
of the trial | instructed you that each
def endant needs i ndividual consideration of
the facts as the facts and the evidence
applied to that individual,

16 As di scussed above, the codefendants' confessions were

properly admtted here, and in any event their adm ssion was
har m ess.

17 Defendant cites to Justice Barkett’s dissenting opinion
In Espinosa in support of his position. (B. 24). Qobvi ously that
opinion is not the |aw Furthernore, even if it were, severance
was not nandated here for the sinple reason that the defenses were
not "antagonistic" here. On the contrary, the evidence presented
by all three defendants focused on the famly |ife and nental
health of the individual defendants. Li kewi se, as has been
observed on nunerous occasions throughout this brief, the
statenents of the three defendants were in accord as to the role
and participation of each defendant.
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Please listen to this instruction which

reaffirns that. It is inmportant that you
remenber that you are to conduct an individual
analysis as to each of the defendants. You

shoul d wei gh the evidence, excuse ne, you
should weigh the circunstances that apply to
each defendant separately and carefully.

Your decision on the proper sentence to
recomrend as to one defendant mustn't effect
[sic] your recommendation as to the other.
Each defendant is an individual human bei ng
and is entitled to an individual sentencing
det erm nati on.

You must renenber that you are going to
be asked, you ae going to be asked to nmke

three decisions. One as to each of the
def endant s. As I read | wll give you
everything that | read to you to take back for
your deliberations, you-will notice that as it

concerns both the aggravating factors and the
mtigating factors there ae different ones,
As they ably I[sicl or may apply to each
i ndi vi dual def endant.

You nust be very attentive to that and
make sure that you consider each defendant
i ndi vidual [sic]. I's that very clear to you?

It is inportant that you renenber that
you are to conduct an individual analysis as

to each of the defendants. You should weigh
the  circunstances t hat apply t o  each
def endants  [sic] separately and carefully.

Your decision on the proper sentence to
recomrend as to one defendant mnust not effect
[sic] your recommendation as to the other.
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Each defendant is an individual human
being and is entitled to an individual
sentencing determ nation.
(T. 2359-60, 3243, 3250). Further, Defendant sought, and was
granted, with State agreenent, a notion in limne that the State
would not use any alleged deficiency on the part of San Martin's
experts against Defendant in closing. (T. 2880-81). In accord with

this ruling, the State treated each defendant wholly individually,

and, indeed, remnded the jury of its duty to do so:

Now renenber what | told you, defendants can
bring up any, any part of their character or
record as a mtigator. So what we are going

to do now is, we are going to touch each
def endant separately and renenber whez you go
back there, each defendant is considered each

separately by you. Not as a group, not as
one. Each one is considered separately

L T
What | am asking you to do is this, | am
aski ng you to j udge each def endant
i ndi vidually.

(T. 3149-50, 3164) (enphasis supplied). Li kewi se, defense counsel
also remi nded the jurors of their duty to consider Defendant
i ndi vi dual | y:

Your verdicts can be different as to each of
the defendants. And as you know, the evidence
has been brought forward in this case, each of
the defendants have different things in their
background, their [sic] conplete individuals
where your verdicts are separate and apart for
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each one.
(T. 3191). Finally, the jury instructions as to the individual
aggravators and mtigators were tailored so that they only referred
to the defendant(s) to whom they were applicable. (T. 3245-50) .
In short, every precaution was taken, and there was no way that the
jurors could have been unaware of their responsibility to judge the
defendants i ndividually. Moreover, the jurors plainly took
seriously the adnonitions to give the defendants individual
consideration, as denonstrated by the differing vote counts in
their death recommendations as to Defendant and Franqui, and their

life recommendation as to San Martin. (T. 3259).

Likewise, the alleged shortcomngs of San Martin's experts'
could not have adversely affected Defendant. Defendant's experts
plainly only exam ned and di scussed Defendant and San Martin's only
examned and testified regarding him The State did not seek

opinions from Defendant's experts regarding San Martin or vice

versa. Finally, the mtigators that were proffered by the
respective experts were wholly different. San Martin did not argue
18 Franqui did not present any expert testinony, and

Def endant has not argued any basis for severance from Franqui in
his brief, except for the admission of Franqui’s statenent, which
i ssue has been discussed above.
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that the statutory mtigator of extrene nental or enotional
disturbance!® appli ed. (No. 84,702, R 760).2%" Rather, San Martin
argued that he was wunable to conform his conduct to the
requirenents of the law.* (ld., R 762). Def endant's expert, Dr.
Wagshul, on the other hand, opined that that there was no evidence
t hat Defendant was unable to conform his conduct to the 'Law. (T.
2689) . Defendant's other expert, Dr. Eisenstein, stated only that
Def endant was under the influence of extreme nental or enotional
disturbance.?®? (T. 2741). As noted above, the jurors'
recomrendati ons cleary reflect that they treated the defendants
i ndi vi dual |y. Def endant was not denied & "fair determinaticn” of

his sentence. This claim must be denied.

” § 921.141(6) (b), Fla.Stat.

20 The State asks the Court to take judicial notice of the
record in San Martin v, State, No. 84,702, which is currently
pendi ng before the Court on appeal. The sentencing order therein,
which contains the cited pages, is attached hereto as Appendix 2
for reference.

2 § 921.141(6) (f), Fla. Stat.

22 Dr. Wagshul found no evidence to that effect. (T. 2689)
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['V.

DEFENDANT' S SENTENCE |S PROPORTI ONAL.

As his final contention, Defendant clains that his sentence is
di sproportionate when conpared to the sentences of other similarly-

situated defendants. This contention is w thout nerit.

"Proportionality review conpares the sentence of death wth

other cases in which a sentence of death was approved or

di sapproved. " Pal mes v. Wainwright, 460 Sc. 2d 362, 362 (Fla.
1984) . The court nust “consider the totality of circumstances in
a case, and conpare it with other capital cases. It is not a

conpari son between the nunmber of aggravating and mtigating

ci rcunst ances. " Porter v. State, 564 so. 2d 1060, 1064 (Fla.
1990), cert. denied, - - USs , 111 s. ct. 1024, 112 L, Ed. 24
1106 (1991). "Absent denonstrable legal error, this Court accepts

those aggravating factors and mitigating circunstances found by the
trial court as the basis for proportionality review" State v.

Henry, 456 So. 24 466, 469 (Fla. 1984).%

23 Def endant does not challenge the trial court's findings
as to the aggravating and mitigating circunmstances. The trial
court's thorough discussion of the factors argued in aggravation

(continued...)
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The trial court found the follow ng aggravating factors: (1)
prior convictions for felonies involving violence; (2) nmnurder
committed during the course of a robbery, nerged with the notive of
pecuniary gain; and (3) nurder of a law enforcenent officer, nerged
wth wtness elimnation. The court gave circunstances (2) and (3)
great weight. (S.R. 2-4). The trial court found that the

statutory mtigating circunstance of no significant prior crimnal.

activity existed. (SR 4). The court gave this factor little
weight, in view of Defendant's participation and role as the fatal
shooter in the present crine. (8.R. 4) . The also court found that

Def endant had proven one nonstatutory mtigating circunstance: that

he is a good son, brother, and grandson. (SSR 16).

This court has affirmed the death sentences in nunmerous cases
where the nurder was commtted during the course of a robbery. See,
e.g., Smth v. State, 641 So. 2d 131.9 (Fla. 1994); Heath v. State,
648 So. 2d 660 (Fla. 1994); Carter v. State, 576 So. 2d 1291 (Fla.
1989) ; Cook v. State, 581 So. 24 141 (Fla. 1991); Lowe v. State,

650 So. 2d 969 (Fla. 1994); Wickham v. State, 593 So. 2d 191 (Fla.

23 (...continued)
and mtigation and findings thereon, (SSR. 2-19), are well-
supported by the record and should be accepted.
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1992) .

In Smth, the defendant received the death sentence for the
killing of a cab driver. The trial court found the existence of
two aggravating circunmstances: (1) the nurder was committed during
an attenpted robbery; and <(2) the defendant had a previous
conviction for a violent felony. [f anything, the aggravation in
Smith is less than here, where the additional factor of killing a
policeman/witness elimnation was found. As here, in Smth the
court also found one statutory nmitigating circunstance -- no
significant history of crimnal activity -- and (unlike here!
several nonstatutory mtigating circunstances relating to Smth's
background, character and record. This court rejected Smth's
claim of disproportionality. Her e, with considerably nore
aggravation and less mtigation, and a basically similar situation
of a nurder during armed robbery, the case is nore conpelling for

the inposition of the death sentence.

In  Heath, the two aggravating circunstances were the
comm ssion of the murder during the course of an arned robbery, and
the existence of a prior conviction for second-degree nurder. As

in Smth, the nurder was not acconpanied by the additional
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aggravating factor. The court found substantial mtigating
factors, including the influence of extreme nmental or enotional
di sturbance, based upon consumption of alcohol and marijuana, as
well as mninal nonstatutory mitigation. In Heath, this court

determned that the death sentence was appropriate.

In Lowe, the defendant was convicted of the nurder of a
convenience store clerk during the course of an attenpted arned
robbery. Two aggravating factors existed: (1) prior conviction of
a violent felony;, and (2) murder committed during the attenpted
robbery. Once again, the sentence was affirmed in a case virtually
identical to the instant one, mnus Defendant's additional wtness
elimnation/law enforcement officer factor. The Lowe trial judge's
sentenci ng order was somewhat anbiguous as to whether he was
rejecting all of the mtigation or whether he was treating it as
establ i shed but outwei ghed by the aggravatioen. This court, on
appeal, assunmed that the wvaricus mtigating factors were
establ i shed (defendant 20 years old at time of crime; defendant
functions well in controlled environnent; defendant a responsible
enpl oyee; fam |y background; participation in Bible studies) and
nevertheless proceeded to find that the death sentence was
war r ant ed.
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G her cases simlarly support the conclusion that the death

. sentence was proper in the instant case. Wtts v. State, 593 So.
2d 198 (Fla. 1992) (aggravators: prior violent felonies; nurder

during course of sexual battery; nurder conmtted for pecuniary

gain; mtigation: low IQ reduced judgnental abilities; defendant

22 at time of offense); Freeman v. State, 563 so. 2d 73 (Fla.

1990) (aggravators: prior violent felony, nurder during course of
burglary/comm tted for pecuni ary gain; mtigation: | ow
intelligence; abuse by stepfather; artistic ability; enjoyed

playing with children); Cook (aggravators: murder during course of
robbery; prior violent felony; mtigation: no significant history
. of crimnal activity and mnor nonstatutory mtigation) . In view
of the foregoing, the inposition of the death sentence here is

clearly proportionate with death sentences approved in other cases.

Defendant's sentence should be affirned.




CONCLUSI ON

For the foregoing reasons, the judgnent and sentence of the

trial court should be affirned.
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