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IN THE SUPREME COURT OF FLORIDA 

ROGER LEO DAUTEL, 

Appellant, 

V. 

STATE OF FLORIDA, 

Appellee. 

CASE NO. 88,848 

PETITIONER'S INITIAL BRIEF ON THE MERITS 

STATEMENT OF THE CASE 

Roger Leo Dautel was convicted, after jury trial, of 

aggravated battery (R355-357), was sentenced, on May 18, 1993, to 

fifteen years in prison (R370,443), and appealed. (R384). The 

First District Court of Appeal affirmed his sentence, with one 

judge dissenting, and certified the following question: 

MAY THE TRIAL COURT CONSIDER THE UNDERLYING 
FACTS IN DETERMINING WHETHER AN OUT-OF-STATE 
CONVICTION IS ANALOGOUS TO A FLORIDA STATUTE 
FOR THE PURPOSE OF CALCULATING POINTS FOR A 
SENTENCING GUIDELINES SCORESHEET. 

Dautel v. State, 19 Fla. Law Weekly D2412 (Fla. 1st DCA, Nov. 16, 

1994). The decision of t h e  First District Court of Appeal from 

which review is sought is attached to this brief as Appendix A. 
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STATEMENT OF THE FACTS 

At the sentencing hearing before the trial judge, defense 

counsel raised several objections to the guidelines scoresheet 

attached to the pre-sentence investigation report (PSI): one 

objection dealt with the scoring of an Ohio conviction fo r  gross 

sexual imposition. (R419-428). The prosecutor had provided the 

court with a certified record of Dautel's Ohio conviction. 

(R417). This document does not appear in the record on appeal, 

but was submitted as an appendix to Dautel's initial brief in the 

district court without objection from the state, and is submitted 

with this brief as Appendix B .  The conviction indicates that 

Dautel entered a no-contest plea to a violation of section 

2907,05(A)(2), Ohio Revised Code, the plea was entered September 

12, 1984, and the conviction was filed with the Medina County, 

Ohio, clerk of courts the next day. 

The conviction fo r  gross sexual imposition had been counted 

on the PSI  scoresheet as a second degree felony. (R381, 419). 

Defense counsel argued it s h o u l d  have been scored as a 

misdemeanor, and pointed out that the Ohio crime did not exist in 

Florida. (R419-420). He stated that under the section of the 

Ohio statute Dautel w a s  convicted of violating, gross sexual 

imposition is committed when a defendant gives a victim an 

intoxicant in order to impair the victim's judgment and then has  

sexual contact with the victim; sexual contact could be proved by 

showing a touching of the victim's erogenous zone, including 

thigh or buttocks. (R421). Defense counsel pointed out that the 

age of the victim was not an element of the crime of gross sexual 
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imposition. (R421-422). He maintained that touching a person 

other than by sexual union or penetration, where age is not an 

element, is no crime in Florida other than battery. (R422). 

The prosecutor responded that she had submitted factual 

material "the probable cause and so forth," that showed the 

victim was fourteen years old, and that the Ohio conviction was 

therefore equivalent to the second degree felony of lewd assault 

under section 800.04, Fla. Stat. (R423). Defense counsel 

responded: 

[DEFENSE COUNSEL]: [Wlhen you take an out of 
state conviction, you're not to l o o k  at -- first 
of all, let me point out there was no trial in 
this case -- 
[PROSECUTOR]: Right, Your Honor. He admitted he 
did all this. 

THE COURT: Don't interrupt, Ms. Ashley. 

[PROSECUTOR]: Right, Your Honor, I'm just over 
exuberant on this. 

[DEFENSE COUNSEL]: There was no trial. It was a no 
contest plea. Be that as it may, what the Florida rule 
provides is not that you l o o k  at the underlying facts 
but you look at the offense, and then you find what 
Florida -- 
THE COURT: I have done that. I have done that. I 
find that the gross sexual imposition constitutes a 
second degree felony under Florida law. Period. 

(R424). 

After some unrelated corrections were made, the trial court 

found Dautel's score on the violent personal crimes scoresheet, 

with gross sexual imposition scored as a second degree felony, to 

be 257 points, (R401,427-428). This put the permitted guidelines 

sentence in the range of seven to seventeen years. (R428; Rule of 
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Crim. Proc. 3 . 8 8 8 ( d ) ) .  Dautel was sentenced to fifteen years 

prison. (R370,443). 
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SUMMARY OF ARGUMENT 

Issue I. The trial court erred in scoring Dautel's Ohio 

conviction for gross sexual imposition as a second degree felony. 

It was error to score D a u t e l ' s  gross sexual imposition 

conviction as equivalent to lewd a s s a u l t .  First, Rule of Crim. 

Proc. 3.701 does not authorize trial courts to look behind out- 

of-state convictions at underlying facts in order to determine a 

defendant's prior record. Second, there was no evidence or 

finding that the Ohio victim was fourteen years old, as the 

prosecutor asserted. Third, a t  the time of Dautel's Ohio 

conviction, Florida's lewd assault statute required proof that 

the victim be under fourteen years of age, Thus, at the time of 

the conviction, no crime against a fourteen year old victim could 

constitute lewd assault in Florida. 

When the scoring error is corrected, Dautel's maximum 

permitted sentence is twelve years, so his fifteen year sentence 

is above the permitted maximum. 
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ARGUMENT 

ISSUE I THE TRIAL COURT ERRED IN SCORING 
DAUTEL'S OHIO CONVICTION FOR GROSS SEXUAL 
IMPOSITION AS A SECOND DEGREE FELONY. 

A. Out-of-state convictions must be scored without 

consideration of facts aside from the conviction. 

The district court affirmed the scoring of gross sexual 

imposition under section 2 9 0 7 . 0 5 ( A ) ( 2 ) ,  Ohio Revised Code, as a 

second degree felony on the theory that the Ohio crime was 

analogous to lewd assault under section 800 .04 ,  Fla. Stat. As 

the certified question indicates, the district court saw this 

result as justified by its view of the underlying facts of the 

Ohio crime, not by the Ohio statute. 

The district court held it proper to classify out-of-state 

convictions by determining the defendant's conduct that led to 

the conviction. Under the district court's holding, the 

statutory elements of the out-of-state crime do not matter. 

The First District did not base its affirmance in this case 

on any binding precedent. The district court acknowledged that: 

A good argument can be made that the trial 
court should only look at the elements of the 
out-of-state crime because that is a11 that has 
been established as a result of an entry of a 
plea or which has been proven beyond a reasonable 
doubt as evidenced by a guilty verdict. In 
addition, in [Forehand v.  State, 537 So.2d 103 
(Fla. 1989)1, the supreme court discusses comparing 
elements of an  out-of-state statute with the 
analogous Florida statute, and never mentions 
consideration of underlying conduct. 

19 Fla. Law Weekly D2412. Nonetheless, the district court 

affirmed because: 

We, however, can find no Florida case 
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prohibiting the use of underlying facts 
when making this determination, nor can 
we find a case where the Florida Supreme 
Court has specifically addressed this issue. 

Id. 

Until this case, the district courts had not directly 

addressed the question of whether facts underlying foreign 

convictions are to be considered. Some decisions assumed that 

the score is to be determined by looking at the elements of the 

foreign statute, with no mention of the underlying facts. Aleman 

v.  State, 535 So.2d 342 (Fla. 2nd DCA 1988); Erickson v. State, 

565  So.2d 3 2 8  (Fla. 4th DCA 1990), rev.den. 576 So.2d 286 (Fla, 

1991); Rotz v. State, 521 So.2d 355 (Fla. 5th DCA 1988); Lowe v. 

State, 478 So.2d 888 (Fla. 1st DCA 1985). Other decisions seemed 

to assume that underlying facts may be considered. Samples v. 

State, 516 So.2d 50  (Fla. 2nd DCA 1987); Collier v. State, 535 

So.2d 316 (Fla. 1st DCA 1988); Robbins v. State, 4 8 2  So.2d 580 

(Fla. 5th DCA 1986). 

As the district court noted, however, in Forehand v. State, 

537 So.2d 103 (Fla. 1989), this Court held that out-of-state 

convictions should be classified based on the elements of the 

crime. Forehand had maintained that his Texas murder conviction 

should not have been scored as a life felony because his two-to- 

eighteen year Texas sentence showed the murder was not a life 

felony. This Court held: 

We agree with the district court that the 
elements of the subject crime, not the 
stated degree or the sentence received, 
control in determining whether there is a 
Florida statute analogous to an out-of-state 
crime. The various jurisdictions may choose 
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to punish the same acts differently, so the 
elements of a crime are the surest way 
to trace that crime. 

537 So.2d 104. 

As the First District noted below, Forehand does not 

explicitly address whether the conduct underlying the foreign 

conviction can be considered. Nonetheless, this Court's emphasis 

on the elements of the crime indicates that Forehand was focusing 

on the out-of-state statute, not the factual question of what the 

defendant did. The approach Forehand seems to suggest is an 

included offense analysis. If the Florida crime is identical to 

the out-of-state crime, or if the elements of the Florida crime 

are included in the elements of the out-of-state crime, then 

commission of the out-of-state crime implies commission of the 

Florida crime. Out-of-state crimes should be scored as the 

Florida crime that they imply. 

The applicable rule is Fla. Rule of Crirn. Proc. 3.701(d) 

(5)(B), which provides: 

( 5 )  "Prior record" refers to any past criminal 
conduct on the part of the offender, resulting 
in conviction, prior to commission of the primary 
offense. ... 
(B) When scoring federal, foreign, military, 
or out-of-state convictions, assign the score 
for the analogous or parallel Florida statute. 

The Sentencing Guidelines Commission Notes to r u l e  3.701 

state: 

Each separate prior felony and misdemeanor 
conviction in an offender's prior record that 
amounts to a violation of Florida l a w  shall be 
scoredl unless discharged by the passage of time. 
Any uncertainty in the scoring of the defendant's 
prior record shall be resolved in favor of the 
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defendant, and disagreement as to the propriety 
of scoring specific entries in the prior record 
should be resolved by the trial judge. 

Strict construction of the rule is also required by due 

process. In Perkins v.  State, 576 So.2d 1310 ( F l a .  1991), this 

Court held that the strict construction of criminal statutes in 

favor of the accused is required by due process. The same due 

process need for definiteness in statutes, in order to be fair to 

defendants, mandates the strict construction of rules, like rule 

3.701, that determine the punishment fo r  crimes. 

While rule 3.701 is not without ambiguity, the rule, 

strictly construed in favor of the accused, does not authorize 

going beyond convictions to look at underlying conduct. Strictly 

construed, the rule directs the scoring of "convictions." As t h e  

district court noted below, convictions establish o n l y  the 

elements of the crime. A construction of rule 3.701 that  allowed 

trial courts to go beyond the elements of the out-of-state crime 

would violate the rule of strict construction. 

Also, as Judge Benton noted in his dissent below, rule 3.701 

does not contemplate evidentiary hearings to determine the 

conduct underlying foreign convictions; yet this is what a rule 

allowing the consideration of underlying conduct would require. 

Moreoverl if underlying conduct, rather than the conviction 

itself, were what was scoredr defendants would be able to attack 

prior convictions by asserting that the underlying conduct was 

not a violation of Florida law. Undoubtedly, defendants would 

assert that t hey  had entered pleas of convenience, and would deny 
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all the underlying facts, requiring a re-litigation of old 

charges from other s t a t e s .  

Properly construed, rule 3.701(d)(5)(B) requires that out- 

of-state convictions be scored based on the Florida crime 

established by the elements of the foreign crime, without regard 

to any asserted underlying facts. The version of section 

2 9 0 7 . 0 5 ( A ) ( 2 )  in effect at the time of Dautel's conviction 
provided: 1 

( A )  No person shall have sexual contact with 
another, not the spouse of the offender ... 
when any of the following apply: 

2 )  For the purpose of preventing resistance, 
the offender substantially impairs the other 
person's ... judgment or control by administering 
any drug or intoxicant to the other person, 
surreptitiously or by force, threat of force, 
or deception. 

Sexual  contact w a s  defined by section 2907.01(B), Ohio Revised 

Code : 

"Sexual contact" means any touching of an 
erogenous zone of another, including without 
limitation the thigh, genitals, buttock, pubic 
region, or, if the person is a female, a breast, 
for the purpose of sexually arousing or gratifying 
either person. 

'The current version of section 2907.05, Ohio Revised Code, 
and the definition section, 2907.01, Ohio Revised Code, together 
with amendments showing the version of these sections in effect 
at the time of Dautel's conviction, are attached as Appendix C. 
The versions in effect between 1977 and 1990 were n o t  
significantly different from the current versions. 
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2 Age of the victim is not an element of the Ohio crime. 

Since Florida's section 8 0 0 . 0 4  does require proof of the victim's 

age, the Ohio crime can be committed without committing the 

Florida crime, and the two crimes are not equivalent for scoring 

purposes. Dautel's Ohio conviction should not have been scored 

as equivalent to lewd assault. 

B. The Ohio victim's age was not proved or found. 

The district court's affirmance based on underlying facts is 

also wrong because the underlying facts were never proved or 

found . The district court ruled Dautel's Ohio conviction 

equivalent to lewd assault based on the district court's 

conclusion that: 

The state introduced undisputed evidence 
that the Ohio conviction was based on acts 
where appellant's 14-year old daughter was the 
victim ... 

19 Fla .  Law Weekly D2412. In fact, there was no evidence of this 

fac t ,  only the prosecutor's assertion, and possibly a probable 

cause affidavit that did not make it into the record. Defense 

counsel's response to the prosecutor's allegation that the victim 

w a s  fourteen and t h a t  Dautel had admitted "he did all this,'' was 

not a concession of the prosecutor's assertion; rather, defense 

counsel pointed o u t  there had been no trial, just a no-contest 

plea. The significance of there having been no trial, just a no- 

*Ohio did have a crime of gross sexual imposition on a 
child. Section 2709,05(A)(3)[now ( 4 ) ] ,  Revised Ohio Code, 
prohibited sexual contact with a person less than thirteen years 
old. Dautel was not convicted of that crime. 
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contest plea, is that there was no factual determination of what 

the facts were. 

Moreover, the trial court d i d  not make any finding that t h e  

victim was fourteen. As defense counsel was arguing that the 

rule required t h e  judge to look not at the underlying facts, but 

at the offense, the judge interrupted and said, "I have done 

that. I have done that. I find that the gross sexual imposition 

constitutes a second degree felony under Florida law. Period.'' 

(R424). The apparent meaning of the judge's statement is that he 

was not considering the underlying facts. He was looking only at 

the offense, that is, the Ohio statute, and his decision to score 

the Ohio crime as a second degree felony was based solely on the 

language of the statute. If the judge had ruled instead that he 

would consider underlying facts, the defense would have had an 

opportunity to point out the l a c k  of proof of the alleged 

underlying facts, and to introduce evidence, such as Dautel's 

testimony, disputing the state's factual assertion. It was error 

for the district court to affirm based on a supposed fact that 

was not proved, not conceded, and n o t  found by the trial court. 

C. The Florida statute in effect a t  the time of the Ohio 

conviction should have been used. 

The First District's decision also assumed that gross sexual 

imposition with a fourteen year old victim would be a lewd 

assault under section 800.04. The district court was apparently 

looking at the current version of the Florida statute. At the 

time of Dautel's Ohio conviction, Florida's lewd assault law 
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applied o n l y  when the victim was under fourteen years old, 

Section 800 .04 ,  Fla. Stat. (1983) provided: 

Any person who shall handle, fondle or make 
an assault upon any child under the age of 
14 years in a lewd, lascivious or indecent 
manner .,. shall be guilty of a felony of 
the second degree ... 

Section 5 of ch. 84-86, Laws of Fla., changing the age of the 

victim in the lewd assault statute from under fourteen to under 

sixteen, took effect on October 1. 1984. This was after the date 

of Dautel's Ohio conviction. Thus, even if the victim's age of 

fourteen had been established, or had been an element of the Ohio 

crime, the Ohio crime would n o t  have been a lewd assault under 

Florida law. 

Out-of-state convictions should be compared to the Florida 

l a w  in ef fec t  at the time of the out-of-state crime. The purpose 

of scoring out-of-state convictions is to ensure that defendants 

whose prior record was accumulated in another state are treated 

comparably with defendants whose prior crimes were committed in 

Florida. If, in 1984, Dautel had committed the acts he was 

accused of in Florida, instead of Ohio, he  could not have been 

convicted of lewd assault, and there would have been no lewd 

assault conviction to be scored when Dautel was sentenced in this 

case. Treating Dautel's prior record more harshly because it is 

from another state does not make sense. Witherspoon v. 

State, 601 So.2d 607 (Fla. 5th DCA 1992), rev.den. 613 So.2d 13 

(Fla. 1992), where the court, in considering the proper 

classification of Texas robberies, stated: 

We assume the Florida s t a t u t e  in effect when 
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Witherspoon committed his Texas robberies is 
the f'parallel'' or "analogous" statute referred 
to by rule 3.701.d.5(a)(2). 

601 So.2d 609. (emphasis by the court). See also Richard 

Johnson v. Sta te ,  476 So.2d 786 (Fla. 1st DCA 1 9 8 5 ) r  rev.den. 4 8 2  

So.2d 3 4 8  (Fla. 1985), where the issue was the proper 

classification of 1975 Florida burglaries that were second degree 

felonies at the time, but would currently be third degree 

felonies. The court held that ' f the classification in effect at 

the time of appellant's prior convictions should control any 

l a t e r  scoring of those convictions," 476 So.2d 787. (emphasis by 

court). In Willie Johnson v. State, 525 So.2d 964 (Fla. 1st DCA 

1988), the court considered the proper classification of a 1970 

robbery. A t  the time, no degree of felony was specified for 

robbery, although the crime was punishable by up to life. The 

court held that the degree had to be determined at the time of 

the prior conviction, and since there was no degree specified at 

that time, the conviction had to be scored as a third degree 

felony. - See, contra, Jenkins v .  State, 5 5 6  So.2d 1239 (Fla. 5th 

DCA 1990), classifying a Florida 1965 armed robbery as a first 

degree felony based on current law, although in 1965 robberies 

were not classified as any particular degree of felony. Jenkins 

seems to assume that out-of-state convictions should also be 

classified based on current Florida law. 

Dautel's Ohio conviction should have been compared with the 

Florida statute in effect at the time. So compared, the Ohio 

conviction cannot be considered to be equivalent to Florida's 

lewd assault. 

-14- 



D. The scoring error was significant. The PSI scoresheet 

gave Dautel 329 points. (R401). The trial court made several 

corrections, resulting in a score of 257 points, which is the 

score Dautel was sentenced on.' (R428). The 257 point score 

assumed two prior second degree felonies, including the gross 

sexual imposition. When gross sexual imposition is not scored 

as a second degree felony, this changes the number of prior 

second degree felonies from two to one, and changes the prior 

second degree felony score from 3 3  to 15, for a reduction of 18 

points. Rule 3.888(d). Even if gross sexua l  imposition were 

added back as a misdemeanor for an additional two points, or a 

third degree f e l o n y  for an additional 9 points, the total score 

will still be less than 255.  255 is the bottom of the seven to 

seventeen sentencing guidelines range. Rule 3 . 8 8 8 ( d ) .  The next 

lower cell has  a permitted range of 5 1/2 to twelve years, which 

puts Dautel's fifteen year sentence above the maximum. Rule 

3 . 8 8 8 ( d ) .  

3Appendix D, attached to this brief, charts the prior 
offenses and scoring, showing t h e  difference between the PSI 
scoresheet and the score used by the judge. The information for 
Appendix D comes from the PSI scoresheet (R401), and from the 
sentencing hearing (R419-428). 

(R401). The trial judge changed one of those to a misdemeanor. 
(R401, 425). This left two prior second degree felonies, one of 
which was gross sexual imposition. 

4The PSI scoresheet had scored three second degree felonies. 
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CONCLUSION 

The trial court erred in scoring Dautel's Ohio conviction as 

a second degree felony, and this error had an effect on Dautel's 

sentence. The sentence must be reversed and the case remanded 

for resentencing. 

Respectfully submitted, 

NANCY A. DANIELS 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

- STEVEN A. BE 
Assistant Public Defender 
Florida Bar No. 335142 
Leon County Courthouse 
Suite 401 
301 South Monroe Street 
Tallahassee, Florida 32301 
(904) 488-2458 

ATTORNEY FOR APPELLANT 
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DISTRICT COURTS OF APPEAL , *  
19 FI;. L. Weekly D2412 

Criminal. law-Sentencing-Guidelines-Scorcshcct-Prior out- 
of-state convictions-Trial court could properly look beyond 
elements of crimc for which dcfcndant was convicted in foreign 
state and consider uridcrlying Facts in determining thc analogous 
or parallel crime in Florida-Question certified as to whether 
trial court may consider the underlying facts in determining 
whether an out-of-statc conviction is analogous to Florida 
statute for the purpose of calculating points for a sentcncing 
guidelines scoreshcet 
ROGER LEE DAUTEL, Appellant, v. STATE OF FLORIDA, Appellee. 1st 
District. Case No. 93-1645. Opinion filed November 16, 1994. An appeal from 
the Circuit Court for Leon County. William Gary. Judge. Counsel: Nancy A. 
Daniels, Public Defender; Jotin R. Dixon, Assistant Public Defender, Tnllahas- 
see. for appellant. Roben A.  Butterworth, Attorncy General; Joe S. G i i ~ o o d .  
Assistant Attorney General, Tallahassee. for appellee. 
(WOLF, J.) Appellant challcnges the sentence imposed pursuant 
to a conviction for aggravated battery. He alleges that the trial 
court erred in treating a prior out-of-state conviction as a sccond- 
degree felony for purposes of calculating his sentencing guidc- 
lines scoresheet. We affirm, but certify a question to the Florida 
Supreme Court concerning what matters may be considered by 
the trial court when determining that an out-of-state conviction is 
analogous or parallel to a Florida statute. 

Following a jury trial, the appellant was convicted of aggra- 
vated battery. At the sentencing hearing. defense counsel argued 
before the trial court that a prior out-of-state conviction had bcen 
erroneously scored in the appell,ant’s Sentencing guidelines 
scoresheet as a second-degree felony rather than a first-degree 
misdemeanor. Argument centered around whether the appel- 
lant’s Ohio conviction for gross sexual imposition, a fourth-de- 
gree felony in Ohio, equated with the Florida second-degtee felo- 
ny of lewd and lascivious act upon a child. 8 800.04, Florida 
Statutes (1991). 

Section 800.04, Florida Statutes (1991), provides that it is a 
second-degree felony to commit certain sexually relatcd acts in 
the presence of a child under 16 years of age. The Ohio statute for 
which appcllant had been convicted does not contain m y  require- 
ment concerning the age of the victim. The state argued that in 
determining the analogous Florida crime, the trial court may look 
beyond the elements of the out-of-state conviction and consider 
the underlying facts behind the conviction. The state introduced 
undisputed evidence that the Ohio conviction was based on acts 
whcrc appellant’s 14-year-old daughter was the victim, ‘and ar- 
gued that the Ohio crime is therefore analogous to section 
800.04, Florida Statutcs (1991). The trial court found that the 
Ohio conviction was analogous to a second-degree felony under 
Florida law. 

Rule 3.701(d)(5), Florida Rules of Criminal Procedure, 
provides that when determining how to score nn out-of-state 
conviction on a sentencing guidelines scoresheet, thc score for 
the analogous or parallel Florida statute must be assigned. It 
appears that there are few cases in Florida that directly addrcss 
the issue of what mattcrs the trial court may consider in deter- 
mining whether an out-of-statc conviction is analogous to Florida 
statutes. In Forehand v.  State, 537 So. 2d 103 (Fla. 1989), the 
supreme court held that a court must look at the dements of the 
out-of-state conviction rather than the sentcncc that could be 
imposed for the out-of-state conviction when determining 
whether there is an analogous Florida statute. In Collier v. State, 
535 So. 2d316 (Fla. 1st DCA 19R8), this court determined that a 
Tennessee sexual battery statutc was not analogous to sexual 
battery in Florida because the Tennessee statute did not contain 
the requirement of pcnctrstion which was required by the Florida 
statute; thcreforc, the prior Tennessee conviction was more 
analogous to attcmptcd scxual hattcry in Florida. ‘The court went 
on, however, to notc that lhc iintlcrlying facts of the Tennessee 
offense indicatcrl that nppcllmt actually never penetrated his 
victim. The court never specifically addressed whether the trial 
judge could utilize evidence of thc underlying facts of the out-of- 
state conviction in determining the analogous Florida statute.l In 

Samples v. State, 516 So. 2d 50 (Fla. 2d DCA 1987), however, 
the Sccond District Court of Appeal did approve the trial  court'^ 
consideration of underlying facts, and stated that while the spe- 
cific facts of the prior offense are not normally considered, if 
there is any question as to the severity, “the burden ... is on the 
state to clearly demonstrate the nature of the prior crime.” Id. at 
51-52. In that case, the court approved the introduction of Drug 
Enforcement Agency reports concerning the appellant’s prior . 
federal convictions. 

A good argument may be made that the trial court should only 
look at the elements of the out-of-state crime because that is all 
that has bccn established as the result of an entry of a plea or 
which has bccn proven beyond a rcasonable doubt as evidenced 
by a guilty verdict. In addition, in Forehand, supra, the supreme 
court discusses comparing elements of an out-of-state statute 
with an analogous Florida statute, and never mentions consider- 
ation of underlying conduct. 

We, however, can find no Florida case prohibiting the use of 
underlying facts when making this determination, nor can we 
find a case whcre the Florida Supreme Court has specifically 
addressed this issue. We, therefore, certify the following ques- 
tion to be of great public importance: 

MAY THE TRIAL COURT CONSIDER THE UNDERLYING 

STATE CONVICTION IS ANALOGOUS TO A FLORIDA 
STATUTE FOR THE PURPOSE OF CALCULATING 

SIIEET. 

FACTS IN DETERMINING WHETHER AN OUT-OF- 

POINTS FOR A SENTENCING GUIDELINES SCORE- 

The conviction and sentence are affirmed. (JOANOS. J., con- 
curs; BENTON, J., concurring and dissenting with written opin- 
ion.) 

(BENTON, J . ,  concurring and dissenting.) The majority opinion 
recognizes that “a good argument may be made that the trial 
court should only look at the elements of the out-of-state crime 
becausc that is all that has been established as the result of an 
entry of a plea or which has been proven beyond a reasonable 
doubt as evidenced by a guilty verdict.” I find at least the prem- 
ise of this argument persuasive. 

The inquiry for the sentencing court should be whether the 
facts established by the conviction in the foreign jurisdiction 
would have supported conviction for an offense under Florida 
law that, if not precisely parallel, is at least “analogous.” For 
purposes of the rule, conviction is defined as “a determination of 
guilt resulting fronipleu or triul.” Fla. R. Crim. P. 3.701(d)(2) 
(1993) (emphasis supplied). Here the prosecution relied on un- 
specified “documcntation,” “factual material . . . the probable 
cause and so forth” (documents which did not-apart from the 
prc-sentence investigation report itself-find their way into the 
record on appeal .) 

The rule contemplates that the guidelines scoresheet will have 
been prepared out of court, and requires that the judge simply 
“approve” the scoresheet. Fla. R. Crim. P. 3.701(d)(l) (1993). 
Thc superseding rule now in force provides that the “sentencing 
judge shall review the scoresheet for accuracy.” Fla. R.  Crim. 
P. 3.702(d)(l) (1994). Neither rule imposes on the sentencing 
judge the duty to conduct an evidcntiary hearing to determine 
what facts gave rise to the prior conviction, and neither should be 
so construed, in my opinion. See generally Taylor v. United 
Stutes, 495 U.S. 575. 110 S. Ct. 2143,109 L. Ed. 2d607 (1990). 

Florida Rule of Criminal Procedure 3.701(d)(5)(B) (1993) 
provides that the sentcncing judgc consider extrajurisdictional 
convicfions “scored at the severity level at which the analogous 
or parallcl Florida crime is locatcd.” Only allegations set out in 
the indictment, information, or affidavit on which a foreign 
conviction was obtained, and which the jury found or the convict 
admitted, should be deemed established for purposes of scoring 
under Florida Rule of Criminal Procedure 3.701(d)(5)(B) 
(1993). in my view. 
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In Forehand v. State, 537 So. 2d 103, 104 (Fla. 1989). our 
supreme court held that “the elements of the subject crime, not 
the stated degree or the sentence received, control in detcrmining 
whether there is a Florida statutc analogous to an out-of-state 
crime.” The Forehand court explaincd lhat bccausc “[tJhc vari- 
ous jurisdictions may choose to punish the same acts differently, 
. . . the elements of a crime are the surest way to tracc that 
crime.” Id. Under one reading of Forelzand, cvcn allegations 
found to be true should be ignored, unlcss thcy constitute ele- 
ments of the foreign offcnsc. 

A conviction can fairly be said to incorporate the facts alleged 
in the accusatory pleading, however, even if the pleaded facts are 
not elements of the This may account for thc dccision in 
Samples v. State, 516 So. 2d 50 (Fla. 2d DCA 1987), on which 
the majority chiefly xclies. In Samples.’ as here, the qucstion was 
how to analogize a nowFlorida conviction in thc absence of a 
“precisely parallcl Florida Statute.” Sanzples, 5 16 So. 2d at 52. 
The court said: 

Florida Rule of Criminal Procedure 3.701(d)(S)(a)(2) clcarly 
intends that convictions, not acts, are to be scored. For this 
reason, the specific facts of the prior offense are not normally 
considered. If there is any question, however, as to the sevcrity, 
“[tlhe burden . . . ison the state to clearly demonstrate the nature 
ofthe prior crimc, . . . otherwise, as the rulcs provide, the bcne- 
fit of the doubt goes to the defendant.” Rodriguez v. Slate, 412 
So. 2d 1294, 1296 (Fla. 5th DCA 1985). 

There was a question as to scvcrity hcrc because thcrc is no 
precisely parallel Florida Statute. Accordingly, the state here 
introduced into evidence DEA reports of the appellant’s prior 
federal conviction. Those reports rcvcaled that the appcllant was 
convicted of conspiring to possess arid deliver ovcr one hundred 
pounds of marijuana. Under these circumstances, whcrc tlicrc is 
no precisely parallcl Florida Statutc, we believe that thc state met 
its burden of proving the nature of thc crime and that, as a cnnse- 
quence, the court properly found the appellant’s prior fcdcral 
conviction to bc most analogous to the Florida offense oftraffick- 
ing under section 893.135(l)(a)(l), Florida Statutcs (1985). Tlic 
court properly scorcd the appellant’s prior fcdcral conviction, 
and we uphold the sentence imposed. 

Samples, 516 So. 2d at 51-52 (emphasis supplied). I f  thc DEA 
reports of Samples’ federal conviction revcalcd4 that thc indict- 
ment on which it was predicated allegcd that more than one hun- 
dred pounds were involved and that Samples furthered the con- 
spiracy by sale, purchase, manufacture, dclivcry, transportation, 
or possession, Samples is not authority for thc majority’s vicw 
that other evidcnce should be looked to. 

In Collier v. State, 535 So. 2d 317 (Fla. 1st DCA 1988), we 
held that a convictionunder anothcr state’s scxual battcry statute 
was not analogous to scxual battery in Florida bccausc thc Flori- 
da offense requircd proof of an additional element. In the prcscnt 
case, the trial court analogizcd Dautcl’s conviction for “gross 
sexual imposition,” a fourth-degrce felony in Ohio, to Florida’s 
second-dcgrcc fclony of lewd and lascivious assault on a child. 
This was crror, in my opinion, because thc Florida offcnse rc- 
quires proof of an clcmcnt which need not be proven to cstablish 
the Ohio offense and which was not, as far as the evidcnce shows, 
even alleged in Ohio. 

The Ohio statute prohibits sexual contact (exccpt betwccn 
spouses) that is compcllcd by force or the threat of force, or that 
is achieved by administering drugs or intoxicants, or with the 
knowledge that the victim’s judgmcnt is impaircd by drugs rxr 
intoxicants. Ohio Rev. Code Ann. 0 2907.05. According to thc 
1974 Committee Comment to the statute, gross sexual imposition 
is “an offcnsc analngous to rapc, though lcss serious. Its CIC- 
ments arc identical to those of rapc, cxccpt that the type of sexual 
activity involved is sexual contact, rathcr than scxual conduct.” 

Dautcl’s Ohio conviction was for gross scxual imposition. not 
“gross scxual imposition upon a child under the age of sixtcen 
ycafs,” a hybrid offense existing ncithcr under Ohio law, nor 

. 

c 

’ 

. 

under Florida law. Thc Florida crime of lewd and lascivious 
assault upon a child requircs proof, as one of its elements, that 
the victim is a “child undcr the age of 16 years,’’ section 800.04. 
Florida Statutcs, whilc the Ohio crime contains no element ren- 
dcring the age of the victim pcrtincnt. In addition, the Ohio crime 
includes thc clement of compulsion or “imposition” which is not 
prcscnt in the Florida ctimc. Although less significant than the 
Florida clement lacking in the Ohio offense, the element in the 
Ohio offensc not present in the Florida offense is an additional 
reason why the Ohio conviction is not analogous. 

I respectfully dissent from affirmance of the sentence; I would 
remand for rccalculation of the scorcsheet. I concur in certifying 
the question as onc of great public importance. 

‘Nor would such a ruling have been necessary since ncither the statute itself 
nor thc underlying facts indicated penetration. 

*This may explain llic defense position in tlic trial court that the Ohio con- 
viction should be analogized to battery undcr Florida law and scorcd accord- 
ingly. 

’Samples “had a prior fcdcral conviction for conspiracy to possess with 
intent to distribute marijuana under 21 U.S.C. 00 846 and 841(a)(l) (1970 and 
1978):’ Sainpfcs, 516 So. 2d at SI. “The trial court . . . scored the federal 
conviction as it would an offense undcr the Florida trafficking statute. 
8 893.135(1)(a)(l), Fla. Stat. (IY85).” Id. Thequestion was whether “thecourt 
should havc scorcd his prior federal conviction under section 893.13(1)(a)(2), 
Florida Statutcs (1985) and the conspiracy statute (section 777.04(4)(d), Florida 
Statutes (1985)) hccause [it was contcndcd] scction 893.13(1)(a)(2) is the true 
analogue to the federal statute involved.” I d .  The “Florida trafficking statute 
contains a specific pound rcquirement, whilc the federal statute does not. In 
addition. while tlic fcdcral statute proscribes possession with intent to sell, the 
Florida trafficking statute does not. The Florida Statute ( 5  893.13(1)(a)(2), Pla. 
Stat; (1985)) advanced by the appellant does contain Uiat language.” Id. 

It  is not clear from the opinion what Uic DEA reports revealed. Whatever 
the precisc import of Surriples, I would follow Forehond and C o l f h  v. SrOte. 
535 So. 2d 317 (Fla. 1st DCA 1988). rathcr than rely on a problcmatic prece- 
dent from a sistcr court that may conflict with the suprcnic court in Forehand 
and our decision in  Collier. both of which were decided aftcr Samples. 

* * *  
Criniiiial law-Scntciicirig-Correction-Dcnial of rule 3.800 
motion alleging crror in imposition of consccutivc habitual of- 
fciider scntcnces for offenses arising out of siiigle criminal cpi- 
sode affirrncd-IMendant niay filc rule 3.850 niotion alleging 
same ground 1)cc:ruse factual dctcrmination is necessary on 
single crimirial episode issue 
MICHAEL ANTIIONY STOCKER, Appellant. v.  STATE OF FLORIDA, 
Appcllcc. 1st District. Case No. 93-4079. Opinion filcd November 16, 1994. 
An appcal from the Circuit Court for Okaloosa County. Jack R. Ifeflin, Judge. 
Counscl: Michacl Anthony Stocker, Pro Se, for Appcllant. Robert A. Butter- 
worth. Attorney Gencral; Sonya Rocbuck Horbelt, Assistant Attorney General, 
Tallahassee. for Appcllcc. 
(PER CURIAM.) Appcllant, Michael Anthony Stocker, appcals 
thc summary dcnial of his motion for post-conviction relief filed 
ptlrsunnt to Florida Rulc of Criminal Procedure 3.850 and hi: 
motion for correction of illegal scntcnce filed pursuant to Florid: 
Rulc of Criminal Procedurc 3.800. We hold that appellant’s r u l ~  
3.850 motion for post-conviction rclicf was appropriate for sum. 
mary dcnial. In appellant’s rule 3.800 motion, appcllant assert: 
that thc trial court crred in imposing consccutivc habitual offcnd. 
cr scntcnces for offcnscs arising out of a single criminal cpisode 
Bccausc a factual detcrrnination is necessary on the singlc crimi. 
nal episode issue, wc affirm the trial court’s denial of appcllant’! 
rulc 3.800 motion without prejudice to appellant’s right to file : 
timely sworn motion for post-conviction relief on the samc 
ground pursuant to rule 3.850. See Callaway v. State, 19 Fla. L 
Wcekly D1976 (Fla. 2d DCA Scpt. 14, 1994) (wherein the sec 
ond district held that thc two-ycar time limit for filing such a mo 
tion bcgins to run upon Hale v. State, 630 So. 2d 521 (Fla. 1993) 
becoming final); see also Bass v.  State, 530 So. 2d 282 (Fla 
1988). 

AFFIRMED. (ALLEN, WEBSTER, .and DAVIS, JJ. 
CONCUR.) 

* * *  
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CASE NO. 801 1 

JUDGE NEIL W. WHlTFleLD 

JIJnCh.!ENT ENTRY 

ember 12, 198b k f o r e  
Hmorrble Nall W. Whltficld, Judge of the Court of Common Pleas, ~ c d i n a  

t b& h court with h b  counsel, 3. Richard McMannu, and the 
presented by J l d i t h  A. Cross, Asslstant Prosecutor. 

t by'dismissing Ccunt 
y or no a n t e s t  to the 

No. 7962. The Court 

, I  L , . 1  

p i t t d  the State's motion. 
Defendant through his counsel indicated that  he wished to withdraw 

to the charge of the 

to whether or not he 
' understood h b  CrinllMl Rule 11 and Constitutional Rights. Having been satisfied 

that the dcfcndant had a pcoper understanding of his Crlmmai Rule II and 

Constitutional Rights and that  said plea is knowlngiy, intelligently, and voluntarily 

made in opm court  and upon the rtcord,  the Court accepted the Dcfcndant's plea of 
"no contest" to the charge of the  Indictment. The Court imcondltionaily granted the 

The Court  proceeded to  sentencing, having previously received a 

Defendant and Defendant's 
were given an  opportunity t o  speak pursuant t o  Criminal R u l e  32. The Court 

red the cr i ter ia  for sentencing as set forth in Stetion 2929.12 and the cri teria 
ation as set forth in Section 2951.02 of the Ohio Rtvised Code. The Court 

wnt&$s the  Defendant to incarceration in a penitentiary of the S ta t e  of Ohio for a 

t one ( I )  year definite %cntcnce, for a violation of Section 2907.OS(AXZ) of 

Said sentence shall run concurrently with the  sentence previously 

The Sheriff of Medina County snall transport the netendant t o  the 

endent of the  Chillicothe Correct;onai lnrt i tutc within fifteen (19)  days. 

t h h  action arc assessed against the  ncfcntlant for which judgment is hereby 

port on a prior case, Case No. 7946. 

Revbcd Code, Cross Sexual Imposition, r\ fclony of the fourth dcgrec. 

ltnposcd in Case No. 7996, pursuant t o  Section 2929.41 of the Ohio Revised Cndc. 

IT IS SO ORDERED. 

- I  

/-- ,f I ,  ,:[,d(;'>/ -__ 
TtiE HONORA1\LE NEIL W. W ' W I E t . D  
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