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IN THE SUPREME COURT OF FLORIDA

ROGER LEO DAUTEL, :
Appellant, :
V. : CASE NO. 88,848

STATE OF FLORIDA,

Appellee.

PETITIONER'S INITIAL BRIEF ON THE MERITS

STATEMENT OF THE CASE

Roger Leo Dautel was convicted, after jury trial, of
aggravated battery (R355-357), was sentenced, on May 18, 1993, to
fifteen years in prison (R370,443), and appealed. (R384). The
First District Court of Appeal affirmed his sentence, with one
judge dissenting, and certified the following question:

MAY THE TRIAL COURT CONSIDER THE UNDERLYING

FACTS IN DETERMINING WHETHER AN OUT-OF-STATE
CONVICTION IS ANALOGOUS TO A FLORIDA STATUTE
FOR THE PURPOSE OF CALCULATING POINTS FOR A

SENTENCING GUIDELINES SCORESHEET,

Dautel v. State, 19 Fla. Law Weekly D2412 (Fla. 1lst DCA, Nov. 16,

1994). The decision of the First District Court of Appeal from

which review is sought is attached to this brief as Appendix A.




STATEMENT OF THE FACTS

At the sentencing hearing before the trial judge, defense
counsel raised several objections to the guidelines scoresheet
attached to the pre-sentence investigation report (PSI); one
objection dealt with the scoring of an Ohio conviction for gross
sexual imposition. (R419-428). The prosecutor had provided the
court with a certified record of Dautel's Ohio conviction.
(R417). This document does not appear in the record on appeal,
but was submitted as an appendix to Dautel's initial brief in the
district court without objection from the state, and is submitted
with this brief as Appendix B. The conviction indicates that
Dautel entered a no-contest plea to a violation of section
2907.05(A)(2), Ohio Revised Code, the plea was entered September
12, 1984, and the conviction was filed with the Medina County,
Ohio, clerk of courts the next day.

The conviction for gross sexual imposition had been counted
on the PSI scoresheet as a second degree felony. (R381, 419).
Defense counsel argued it should have been scored as a
misdemeanor, and pointed out that the Ohio c¢rime did not exist in
Florida. (R419-420). He stated that under the section of the
Ohio statute Dautel was convicted of violating, gross sexual
imposition is committed when a defendant gives a victim an
intoxicant in order to impair the victim's judgment and then has
sexual contact with the victim; sexual contact could be proved by
showing a touching of the victim's erogenous zone, including
thigh or buttocks. (R421). Defense counsel pointed out that the

age of the victim was not an element of the crime of gross sexual
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imposition. (R421-422)., He maintained that touching a person
other than by sexual union or penetration, where age is not an
element, is no crime in Florida other than battery. (R422).

The prosecutor responded that she had submitted factual
material "the probable cause and so forth," that showed the
victim was fourteen years old, and that the Ohio conviction was
therefore equivalent to the second degree felony of lewd assault
under section 800.04, Fla, Stat. (R423). Defense counsel
responded:

[DEFENSE COUNSEL]: [W]hen you take an out of
state conviction, you're not to look at -- first
of all, let me point out there was no trial in

this case —-

[PROSECUTOR]: Right, Your Honor. He admitted he
did all this.

THE COURT: Don't interrupt, Ms. Ashley.

[PROSECUTOR]: Right, Your Honor, I'm just over
exuberant on this.

[DEFENSE COUNSEL]: There was no trial. It was a no
contest plea. Be that as it may, what the Florida rule
provides is not that you look at the underlying facts
but you look at the offense, and then you find what
Florida --

THE COURT: I have done that. I have done that. I

£ind that the gross sexual imposition constitutes a
second degree felony under Florida law. Period.

(R424).
After some unrelated corrections were made, the trial court
found Dautel's score on the violent personal crimes scoresheet,
with gross sexual imposition scored as a second degree felony, to
be 257 points. (R401,427-428). This put the permitted guidelines

sentence in the range of seven to seventeen years. (R428; Rule of
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Crim. Proc. 3.888(d)). Dautel was sentenced to fifteen years

prison. (R370,443).




SUMMARY OF ARGUMENT

Issue I. The trial court erred in scoring Dautel's Ohio
conviction for gross sexual imposition as a second degree felony.
It was error to score Dautel's gross sexual imposition
conviction as equivalent to lewd assault. First, Rule of Crim.
Proc. 3.701 does not authorize trial courts to look behind out-
of-state convictions at underlying facts in order to determine a

defendant's prior record. Second, there was no evidence or
finding that the Ohio victim was fourteen years old, as the
prosecutor asserted. Third, at the time of Dautel's Ohio
conviction, Florida's lewd assault statute required proof that
the victim be under fourteen years of age. Thus, at the time of
the conviction, no crime against a fourteen year old victim could
constitute lewd assault in Florida.

When the scoring error is corrected, Dautel's maximum

permitted sentence is twelve years, so his fifteen year sentence

is above the permitted maximum.




ARGUMENT
ISSUE I THE TRIAL COURT ERRED IN SCORING
DAUTEL'S OHIQO CONVICTION FOR GROSS SEXUAL
IMPOSITION AS A SECOND DEGREE FELONY.

A. Out-of-state convictions must be scored without
congideration of facts aside from the conviction,

The district court affirmed the scoring of gross sexual
imposition under section 2907.05(A)(2), Ohio Revised Code, as a
second degree felony on the theory that the Ohio crime was
analogous to lewd assault under section 800.04, Fla. Stat. As
the certified question indicates, the district court saw this
result as justified by its view of the underlying facts of the
Ohio crime, not by the Ohio statute.

The district court held it proper to classify out-of-state
convictions by determining the defendant's conduct that led to
the conviction. Under the district court's holding, the
statutory elements of the out-of-state crime do not matter.

The First District did not base its affirmance in this case
on any binding precedent. The district court acknowledged that:

A good argument can be made that the trial

court should only look at the elements of the
out-of-state crime because that is all that has
been established as a result of an entry of a

plea or which has been proven beyond a reasonable
doubt as evidenced by a guilty verdict. 1In
addition, in [Forehand v. State, 537 So.2d 103
(Fla. 1989)], the supreme court discusses comparing
elements of an out-of-state statute with the

analogous Florida statute, and never mentions
consideration of underlying conduct.

19 Fla. Law Weekly D2412. Nonetheless, the district court
affirmed because:

We, however, can find no Florida case
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prohibiting the use of underlying facts

when making this determination, nor can

we £find a case where the Florida Supreme

Court has specifically addressed this issue.
Id.

Until this case, the district courts had not directly
addressed the question of whether facts underlying foreign
convictions are to be considered. Some decisions assumed that
the score is to be determined by looking at the elements of the

foreign statute, with no mention of the underlying facts. Aleman

v. State, 535 So.2d 342 (Fla. 2nd DCA 1988); Erickson v. State,

565 So.2d 328 (Fla. 4th DCA 1990), rev.den. 576 So.2d 286 (Fla.

1991); Rotz v. State, 521 So.2d 355 (Fla. 5th DCA 1988); Lowe V.

State, 478 So.2d 888 (Fla. 1st DCA 1985). Other decisions seemed

to assume that underlying facts may be congsidered. Samples v.

State, 516 So.2d 50 (Fla. 2nd DCA 1987); Collier v. State, 535

So.24 316 (Fla. 1lst DCA 1988); Robbing v. State, 482 So.2d 580

(Fla. 5th DCA 1986).

As the district court noted, however, in Forehand v. State,

537 S0.2d 103 (Fla. 1989), this Court held that out-of-state
convictions should be classified based on the elements of the
crime. Forehand had maintained that his Texas murder conviction
should not have been scored as a life felony because his two-to-
eighteen year Texas sentence showed the murder was not a life
felony. This Court held:

We agree with the district court that the

elements of the subject crime, not the

stated degree or the sentence received,

control in determining whether there is a

Florida statute analogous to an out-of-state
crime, The various jurisdictions may choose
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to punish the same acts differently, so the
elements of a crime are the surest way
to trace that crime.

537 So.2d 104.

As the First District noted below, Forehand does not
explicitly address whether the conduct underlying the foreign
conviction can be considered. Nonetheless, this Court's emphasis
on the elements of the crime indicates that Forehand was focusing
on the out-of-state statute, not the factual question of what the
defendant did. The approach Forehand seems to suggest is an
included offense analysis. If the Florida crime is identical to
the out-of-state crime, or if the elements of the Florida crime
are included in the elements of the out-of-state crime, then
commission of the out-of-state crime implies commission of the
Florida crime. Out~-of-state crimes should be scored as the
Florida crime that they imply.

The applicable rule is Fla. Rule of Crim. Proc. 3.701(d)
(5)(B), which provides:

(5) "Prior record" refers to any past criminal
conduct on the part of the offender, resulting

in conviction, prior to commission of the primary
offense. ...

(B) When scoring federal, foreign, military,

or out-of-state convictions, assign the score

for the analogous or parallel Florida statute.

The Sentencing Guidelines Commission Notes to rule 3.701
state:

Each separate prior felony and misdemeanor
conviction in an offender's prior record that
amounts to a violation of Florida law shall be
scored, unless discharged by the passage of time.
Any uncertainty in the scoring of the defendant's
prior record shall be resolved in favor of the

-8-




defendant, and disagreement as to the propriety
of scoring specific entries in the prior record
should be resolved by the trial judge.

Strict construction of the rule is also required by due

process. In Perkins v. State, 576 So.2d 1310 (Fla. 1991), this

Court held that the strict construction of criminal statutes in
favor of the accused is required by due process. The same due
process need for definiteness in statutes, in order to be fair to
defendants, mandates the strict construction of rules, like rule
3.701, that determine the punishment for crimes.

While rule 3.701 is not without ambiguity, the rule,
strictly construed in favor of the accused, does not authorize
going beyond convictions to look at underlying conduct. Strictly
construed, the rule directs the scoring of "convictions." As the
district court noted below, convictions establish only the
elements of the crime. A construction of rule 3.701 that allowed
trial courts to go beyond the elements of the out-of-state crime
would violate the rule of strict construction.

Also, as Judge Benton noted in his dissent below, rule 3.701
does not contemplate evidentiary hearings to determine the
conduct underlying foreign convictions; yet this is what a rule
allowing the consideration of underlying conduct would require.
Moreover, if underlying conduct, rather than the conviction
itself, were what was scored, defendants would be able to attack
prior convictions by asserting that the underlying conduct was
not a violation of Florida law. Undoubtedly, defendants would

assert that they had entered pleas of convenience, and would deny




all the underlying facts, requiring a re-litigation of old
charges from other states.

Properly construed, rule 3.701(d)(5)(B) requires that out-
of-state convictions be scored based on the Florida crime
established by the elements of the foreign crime, without regard
to any asserted underlying facts. The version of section
2907.05(A)(2) in effect at the time of Dautel's conviction
provided:l

(A) No person shall have sexual contact with
another, not the spouse of the offender ...
when any of the following apply:
2) For the purpose of preventing resistance,
the offender substantially impairs the other
person's ... judgment or control by administering
any drug or intoxicant to the other person,
surreptitiously or by force, threat of force,
or deception.
Sexual contact was defined by section 2907.01(B), Ohio Revised
Code:
"Sexual contact" means any touching of an
erogenous zone of another, including without
limitation the thigh, genitals, buttock, pubic
region, or, if the person is a female, a breast,

for the purpose of sexually arousing or gratifying
either person.

lThe current version of section 2907.05, Ohio Revised Code,
and the definition section, 2907.01, Ohio Revised Code, together
with amendments showing the version of these sections in effect
at the time of Dautel's conviction, are attached as Appendix C.
The versions in effect between 1977 and 1990 were not
significantly different from the current versions.

_lo_.




Age of the victim is not an element of the Ohio crime.?

Since Florida's section 800.04 does require proof of the victim's
age, the Ohio crime can be committed without committing the
Florida crime, and the two crimes are not equivalent for scoring
purposes. Dautel's Ohio conviction should not have been scored
as equivalent to lewd assault.

B. The Ohio victim's age was not proved or found.

The district court's affirmance based on underlying facts is
also wrong because the underlying facts were never proved or
found. The district court ruled Dautel's Ohio conviction
equivalent to lewd assault based on the district court's
conclusion that:

The state introduced undisputed evidence

that the Ohio conviction was based on acts

where appellant's l4-year old daughter was the

victim ...
19 Fla. Law Weekly D2412., 1In fact, there was no evidence of this
fact, only the prosecutor's assertion, and possibly a probable
cauge affidavit that did not make it into the record. Defense
counsel's response to the prosecutor's allegation that the victim
was fourteen and that Dautel had admitted "he did all this," was
not a concession of the prosecutor's assertion; rather, defense

counsel pointed out there had been no trial, just a no-contest

plea. The significance of there having been no trial, just a no-

20hio did have a crime of gross sexual imposition on a
child. Section 2709.05(A)(3)[now (4)], Revised Ohio Code,
prohibited sexual contact with a person less than thirteen years
old. Dautel was not convicted of that crime.
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contest plea, is that there was no factual determination of what
the facts were.

Moreover, the trial court did not make any finding that the
victim was fourteen. As defense counsel was arguing that the
rule required the judge to look not at the underlying facts, but
at the offense, the judge interrupted and said, "I have done
that. I have done that. I find that the gross sexual imposition
constitutes a second degree felony under Florida law. Period."
(R424). The apparent meaning of the judge's statement is that he
was not considering the underlying facts. He was looking only at
the offense, that is, the Ohio statute, and his decision to score
the Ohio crime as a second degree felony was based solely on the
language of the statute. If the judge had ruled instead that he
would consider underlying facts, the defense would have had an
opportunity to point out the lack of proof of the alleged
underlying facts, and to introduce evidence, such as Dautel's
testimony, disputing the state's factual assertion. It was error
for the district court to affirm based on a supposed fact that
was not proved, not conceded, and not found by the trial court.

C. The Florida statute in effect at the time of the Ohio
conviction should have been used.

The First District's decision also assumed that gross sexual
imposition with a fourteen year old victim would be a lewd
assault under section 800.04. The district court was apparently
looking at the current version of the Florida statute. At the

time of Dautel's Ohio conviction, Florida's lewd assault law
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applied only when the victim was under fourteen years old.
Section 800.04, Fla. Stat. (1983) provided:

Any person who shall handle, fondle or make

an assault upon any child under the age of

14 years in a lewd, lascivious or indecent

manner ... shall be guilty of a felony of

the second degree ...
Section 5 of ch, 84-86, Laws of Fla., changing the age of the
victim in the lewd assault statute from under fourteen to under
sixteen, took effect on October 1. 1984. This was after the date
of Dautel's Ohio conviction. Thus, even if the victim's age of
fourteen had been established, or had been an element of the Ohio
crime, the Ohio crime would not have been a lewd assault under
Florida law.

Out-of-state convictions should be compared to the Florida
law in effect at the time of the out-of-state crime. The purpose
of scoring out-of-state convictions is to ensure that defendants
whose prior record was accumulated in another state are treated
comparably with defendants whose prior crimes were committed in
Florida. 1If, in 1984, Dautel had committed the acts he was
accused of in Florida, instead of Ohio, he could not have been
convicted of lewd assault, and there would have been no lewd
assault conviction to be scored when Dautel was sentenced in this

case. Treating Dautel's prior record more harshly because it is

from another state does not make sense. See Witherspoon v.

State, 601 So.2d 607 (Fla. 5th DCA 1992), rev.den. 613 So.2d 13
(Fla. 1992), where the court, in considering the proper
classification of Texas robberies, stated:

We assume the PFlorida statute in effect when
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Witherspoon committed his Texas robberies is
the "parallel"” or "analogous” statute referred
to by rule 3.701.d.5(a)(2).

601 So.2d4 609. (emphasis by the court). See also Richard

Johnson v. State, 476 So.2d 786 (Fla. 1st DCA 1985), rev.den. 482

So.2d 348 (Fla. 1985), where the issue was the proper
classification of 1975 Florida burglaries that were second degree
felonies at the time, but would currently be third degree
felonies. The court held that "the classification in effect at
the time of appellant's prior convictions should control any
later scoring of those convictions." 476 So.2d 787. (emphasis by

court). In Willie Johnson v. State, 525 So.2d 964 (Fla. 1lst DCA

1988), the court considered the proper classification of a 1970
robbery. At the time, no degree of felony was specified for
robbery, although the crime was punishable by up to life. The
court held that the degree had to be determined at the time of
the prior conviction, and since there was no degree specified at
that time, the conviction had to be scored as a third degree

felony. See, contra, Jenkins v. State, 556 So.2d 1239 (Fla. 5th

DCA 1990), classifying a Florida 1965 armed robbery as a first
degree felony based on current law, although in 1965 robberies
were not classified as any particular degree of felony. Jenkins
seems to assume that out-of-state convictions should also be
classified based on current Florida law.

Dautel's Ohio conviction should have been compared with the
Florida statute in effect at the time. So compared, the Ohio
conviction cannot be congidered to be equivalent to Florida's
lewd assault.

_...14._




D. The scoring error was significant. The PSI scoresheet
gave Dautel 329 points. (R401). The trial court made several
corrections, resulting in a score of 257 points, which is the
score Dautel was sentenced on.3 (R428). The 257 point score
assumed two prior second degree felonies, including the gross

4 When gross sexual imposition is not scored

sexual imposition,
as a second degree felony, this changes the number of prior
second degree felonies from two to one, and changes the prior
second degree felony score from 33 to 15, for a reduction of 18
points. Rule 3.888(d). Even if gross sexual imposition were
added back as a misdemeanor for an additional two points, or a
third degree felony for an additional 9 points, the total score
will still be less than 255. 255 is the bottom of the seven to
seventeen sentencing guidelines range. Rule 3.888(d). The next
lower cell has a permitted range of 5 1/2 to twelve years, which

puts Dautel's fifteen year sentence above the maximum. Rule

3.888(d).

3Appendix D, attached to this brief, charts the prior
of fenses and scoring, showing the difference between the PSI
scoresheet and the score used by the judge. The information for
Appendix D comes from the PSI scoresheet (R401), and from the
sentencing hearing (R419-428).

4The PSI scoresheet had scored three second degree felonies.
(R401). The trial judge changed one of those to a misdemeanor.
(R401, 425). This left two prior second degree felonies, one of
which was gross sexual imposition.
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CONCLUSION

The trial court erred in scoring Dautel's Ohio conviction as
a second degree felony, and this error had an effect on Dautel's

sentence. The sentence must be reversed and the case remanded

for resentencing.

Respectfully submitted,

NANCY A. DANIELS
PUBLIC DEFPENDER
SECOND JUDICIAL CIRCUIT

~STEVEN A. BEBN B
Assistant Public Defender
Florida Bar No. 335142
Leon County Courthouse
Suite 401

301 South Monroe Street
Tallahassee, Florida 32301
(904) 488-2458
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19 Fla. L. Weekly D2412

DISTRICT COURTS OF APPEAL

Criminal law—Sentencing—Guidelines—Scoresheet—Prior out-
of-state convictions—Trial court could properly look beyond
elements of crime for which defendant was convicted in foreign
state and consider underlying facts in determining the analogous
or parallel crime in Florida—Question certified as to whether
trial court may consider the underlying facts in determining
whether an out-of-state conviction is analogous to a Florida
statute for the purpose of calculating points for a sentencing
guidelines scoresheet

ROGER LEE DAUTEL, Appellant, v. STATE OF FLORIDA, Appellee, 1st
District. Case No. 93-1645. Opinion filed November 16, 1994. An appeal from
the Circuit Court for Leon County, William Gary, Judge. Counsel: Nancy A.
Daniels, Public Defender: John R, Dixon, Assistant Public Defender, Tallahas-
see, for appellant, Robert A. Butterworth, Attorney General; Joe 8. Garwood,
Assistant Attorney General, Tallahassee, for appellee.

(WOLF, 1.) Appellant challenges the sentence imposed pursuant
to a conviction for aggravated battery. He alleges that the trial
court erred in treating a prior out-of-state conviction as a second-
degree felony for purposes of calculating his sentencing guide-
lines scoresheet. We affirm, but certify a question to the Florida
Supreme Court concerning what matters may be considered by
the trial court when determining that an out-of-state conviction is
analogous or parallel to a Florida statute.

Following a jury trial, the appellant was convicted of aggra-
vated battery. At the sentencing hearing, defense counsel argued
before the trial court that a prior out-of-state conviction had been
erroneously scored in the appellant’s sentencing guidelines
scoresheet as a second-degree felony rather than a first-degree
misdemeanor, Argument centered around whether the appel-
lant’s Ohio conviction for gross sexual imposition, a fourth-de-
gree felony in Ohio, equated with the Florida second-degree felo-
ny of lewd and lascivious act upon a child. § 800.04, Florida
Statutes (1991).

Section 800.04, Florida Statutes (1991), provides that it is a
second-degree felony to commit certain sexually related acts in
the presence of a child under 16 years of age. The Ohio statute for
which appellant had been convicted does not contain any require-
ment concerning the age of the victim. The state argued that in
determining the analogous Florida crime, the trial court may look
beyond the elements of the out-of-state conviction and consider
the underlying facts behind the conviction. The state introduced
undisputed evidence that the Ohio conviction was based on acts
where appellant’s 14-year-old daughter was the victim, and ar-
gued that the Ohio crime is therefore analogous to section
800.04, Florida Statutes (1991). The trial court found that the
Ohio conviction was analogous to a second-degree felony under
Florida law.

Rule 3.701(d)(5), Florida Rules of Criminal Procedure,
provides that when determining how to score an out-of-state
conviction on a sentencing guidelines scoresheet, the score for
the analogous or parallel Florida statute must be assigned. It
appears that there are few cases in Florida that directly address
the issue of what matters the trial court may consider in deter-
mining whether an out-of-state conviction is analogous to Florida
statutes. In Forehand v. State, 537 So. 2d 103 (Fla. 1989), the
supreme court held that a court must look at the clements of the
out-of-state conviction rather than the sentence that could be
imposed for the out-of-state conviction when determining
whether there is an analogous Florida statute. In Collier v. State,

535 So. 2d 316 (Fla. 1st DCA 1988), this court determined thata

Tennessee sexual battery statute was not analogous to sexual
battery in Florida because the Tennessee statute did not contain
the requirement of penetration which was required by the Florida
statute; therefore, the prior Tennessee conviction was more
analogous to attemptcd scxual battery in Florida, The court went
on, however, to note that the underlying facts of the Tennessee
offense indicated that appellant actually never penetrated his
victim. The court never specifically addressed whether the trial
judge could utilize evidence of the underlying facts of the out-of-
state conviction in determining the analogous Florida statute.! In

Samples v. State, 516 So. 2d 50 (Fla. 2d DCA 1987), however,
the Second District Court of Appeal did approve the trial court’s
consideration of underlying facts, and stated that while the spe-
cific facts of the prior offense are not normally considered, if
there is any question as to the severity, ‘‘the burden ... is on the
state to clearly demonstrate the nature of the prior crime.” Id. at
51-52. In that case, the court approved the introduction of Drug

Enforcement Agency reports concerning the appellant’s prior

federal convictions.

A good argument may be made that the trial court should only
look at the elements of the out-of-state crime because that is all
that has been established as the result of an entry of a plea or
which has been proven beyond a reasonable doubt as evidenced
by a guilty verdict. In addition, in Forehand, supra, the supreme
court discusses comparing elements of an out-of-state statute
with an analogous Florida statute, and never mentions consider-
ation of underlying conduct.

We, however, can find no Florida case prohibiting the use of
underlying facts when making this determination, nor can we
find a case where the Florida Supreme Court has specifically
addressed this issue. We, therefore, certify the following ques-
tion to be of great public importance:

MAY THE TRIAL COURT CONSIDER THE UNDERLYING

FACTS IN DETERMINING WHETHER AN OUT-OF-

STATE CONVICTION IS ANALOGOUS TO A FLORIDA

STATUTE FOR THE PURPOSE OF CALCULATING

POINTS FOR A SENTENCING GUIDELINES SCORE-

SHEET. '

The conviction and sentence are affirmed. (JOANOS, J., con-
curs; BENTON, J., concurring and dissenting with written opin-
ion.)

(BENTON, J., concurring and dissenting.) The majority opinion
recognizes that ‘‘a good argument may be made that the trial
court should only look at the elements of the out-of-state crime
because that is all that has been established as the result of an
entry of a plea or which has been proven beyond a reasonable
doubt as evidenced by a guilty verdict.’’ I find at least the prem-
ise of this argument persuasive.

The inquiry for the sentencing court should be whether the
facts established by the conviction in the foreign jurisdiction
would have supported conviction for an offense under Florida
law that, if not precisely parallel, is at least *‘analogous.”’ For
purposes of the rule, conviction is defined as “‘a determination of
guilt resulting from plea or trial.”’ Fla. R. Crim. P. 3.701(d)(2)
(1993) (emphasis supplied). Here the prosecution relied on un-
specified ‘‘documentation,”” “‘factual material . . . the probable
cause and so forth’* (documents which did not—apart from the
pre-sentence investigation report itself—find their way into the
record on appeal.)

The rule contemplates that the guidelines scoresheet will have
been prepared out of court, and requires that the judge simply
‘‘approve’’ the scoresheet. Fla. R. Crim. P. 3.701(d)(1) (1993).
The superseding rule now in force provides that the ‘‘sentencing
judge shall review the scoresheet for accuracy.” Fla. R, Crim.
P. 3.702(d)(1) (1994). Neither rule imposes on the sentencing
Judge the duty to conduct an evidentiary hearing to determine
what facts gave rise to the prior conviction, and neither should be
s0 construed, in my opinion. See generally Taylor v. United
States, 495 U.S. 575,110 8, Ct. 2143, 109 L. Ed. 2d 607 (1990).

Florida Rule of Criminal Procedure 3.701(d)(5)(B) (1993)
provides that the sentencing judge consider extrajurisdictional
convictions ‘‘scored at the severity level at which the analogous
or parallel Florida crime is located.”” Only allegations set out in
the indictment, information, or affidavit on which a foreign
conviction was obtained, anil which the jury found or the convict
admitted, should be deemed established for purposes of scoring
under Florida Rule of Criminal Procedure 3.701(d)(5)(B)
(1993), in my view.
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In Forehand v. State, 537 So. 2d 103, 104 (Fla, 1989), our
supreme court held that *‘the elements of the subject crime, not
the stated degree or the sentence received, control in determining
whether there is a Florida statute analogous to an out-of-state
crime.’’ The Forehand court explained that because “*[t)he vari-
ous jurisdictions may choose to punish the same acts differently,
. . . the elements of a crime are the surcst way to trace that
crime,’’ Id. Under one reading of Forehand, cven allegations
found to be true should be ignored, unless they constitute ele-
ments of the foreign offense.

A conviction can fairly be said to incorporate the facts alleged
in the accusatory pleading, however, even if the pleaded facts are
not elements of the offense.? This may account for the decision in
Samples v. State, 516 So. 2d 50 (Fla. 2d DCA 1987), on which
the majority chiefly relies. In Samples® as here, the question was
how to analogize a non-Florida conviction in the absence of a
‘‘precisely parallel Florida Statute.”’ Samples, 516 So. 2d at 52.
The court said:

Florida Rule of Criminal Procedure 3.701(d)(5)(a)(2) clearly

intends that convictions, not acts, arc to be scored. For this

reason, the specific facts of the prior offense are not normally
considered. If there is any question, however, as to the severity,

*‘[t]he burden . . . is on the state to clearly demonstrate the nature

of the prior crime, . . . otherwise, as the rules provide, the bene-

fit of the doubt goes to the defendant.”” Rodriguez v. State, 472

So.2d 1294, 1296 (Fla. 5th DCA 1985).

There was a question as to severity here because there is no
precisely parallel Florida Statute. Accordingly, the state here
introduced into evidence DEA reports of the appellant’s prior
federal conviction. Those reports revealed that the appellant was
convicted of conspiring to possess and deliver over one hundred
pounds of marijuana. Under these circumstances, where there is
no precisely parallcl Florida Statute, we believe that the state met
its burden of proving the nature of the crime and that, as a conse-
quence, the court properly found the appellant’s prior federal
conviction to be most analogous to the Florida offense of traffick-
ing under section 893.135(1)(a)(1), Florida Statutes (1985). The
court properly scored the appellant’s prior federal conviction,
and we uphold the sentence imposed.

Samples, 516 So. 2d at 51-52 (emphasis supplied). If the DEA
reports of Samples’ federal conviction revealed® that the indict-
ment on which it was predicated alleged that more than one hun-
dred pounds were involved and that Samples furthered the con-
spiracy by sale, purchase, manufacture, delivery, transportation,
or possession, Samples is not authority for the majority’s view
that other evidence should be looked to.

In Collier v. State, 535 So. 2d 317 (Fla. 1st DCA 1988), we
held that a conviction under another state’s sexual battery statute
was not analogous to sexual battery in Florida because the Flori-
da offense required proof of an additional element, In the present
case, the trial court analogized Dautel’s conviction for “‘gross
sexual imposition,”’ a fourth-degree felony in Ohio, to Florida's
second-degree fclony of lewd and lascivious assault on a child.
This was crror, in my opinion, because the Florida offense re-
quires proof of an element which need not be proven to cstablish
the Ohio offense and which was not, as far as the evidence shows,
even alleged in Ohio.

The Ohio statute prohibits sexual contact (except between
spouses) that is compelled by force or the threat of force, or that
is achieved by administering drugs or intoxicants, or with the
knowledge that the victim's judgment is impaired by drugs or
intoxicants. Ohio Rev. Code Ann. § 2907.05. According to the
1974 Committee Comment to the statute, gross sexual imposition
is “‘an offensc analogous to rape, though less serious. Its ele-
ments are identical to those of rape, except that the type of sexual
activity involved is sexual contact, rather than sexual conduct.”’

" Dautel’s Ohio conviction was for gross scxual imposition, not
“‘gross sexual imposition upon a child under the age of sixtcen
years,”” a hybrid offense existing neither under Ohio law, nor

under Florida law. The Florida crime of lewd and lascivious
assault upon a child requires proof, as one of its elements, that
the victim is a *‘child under the age of 16 years,’’ section 800.04,
Florida Statutes, while the Qhio crime contains no element ren-
dering the age of the victim pertinent. In addition, the Ohio crime
includes the element of compulsion or *‘imposition”” which is not
present in the Florida crime. Although less significant than the
Florida clement lacking in the Ohio offense, the element in the
Ohio offense not present in the Florida offense is an additional
reason why the Ohio conviction is not analogous.

I respectfully dissent from affirmance of the sentence; I would
remand for recalculation of the scoresheet. I concur in certifying
the question as onc of great public importance.

'Nor would such a ruling have been necessary since neither the statute itself
nor the underlying facts indicated penetration.

*This may explain the defense position in the trial court that the Ohio con-
viction should be analogized to battery under Florida law and scored accord-
ingly,

‘Samples “‘had a prior federal conviction for conspiracy to possess with
intent to distribute marijuana under 21 U.S.C. §§ 846 and 841(a)(1) (1970 and
1978)."" Samples, 516 So. 2d at 51, “*The trial court . . . scored the federal
conviction as it would an offense under the Florida trafficking statute.
§ 893.135(1)(a)(1), Fia. Stat. (1985)."" Id. The question was whether “‘the court
should have scored his prior federal conviction under section 893.13(1)(a)2),
Florida Statutes (1985) and the conspiracy statute (section 777.04(4)(d), Florida
Statutes (1985)) hecause [it was contended] section 893.13(1)(a)(2) is the true
analogue to the federal statute involved.” Id. The *'Florida trafficking statute
contains a specific pound requirement, while the federal statute does not. In
addition, while the federal statute proscribes possession with intent to sell, the
Florida trafficking statute does not. The Florida Statute (§ 893.13(1)(a)(2), Fla.
Stat. (1985)) advanced by the appellant does contain that language.”” Id.,

‘It is not clear from the opinion what the DEA reports revealed. Whatever
the precise import of Samples, 1 would follow Forehand and Collier v, State,
535 So. 2d 317 (Fla. 1st DCA 1988), rather than rely on a problematic prece-
dent from a sister court that may conflict with the supreme court in Forehand
and our decision in Collier, both of which were decided after Samples.

* * *

Criminal law—Sentencing—Correction—Denial of rule 3.800
motion alleging error in imposition of consecutive habitual of-
fender sentences for offenses arising out of single criminal epi-
sode affirmed—Defendant may file rule 3.850 motion alleging
same ground because factual determination is necessary on
single criminal episode issue

MICHAEL ANTHONY STOCKER, Appellant, v. STATE OF FLORIDA,
Appeliee, 1st District. Case No. 93-4079. Opinion filed November 16, 1994.
An appeal from the Circuit Court for Okaloosa County. Jack R, Heflin, Judge.
Counsel: Michacl Anthony Stocker, Pro Se, for Appellant. Robert A. Butter-
worth, Attorncy General; Sonya Roebuck Horbelt, Assistant Attorney General,
Tallahassce, for Appeilee,

(PER CURIAM.) Appeliant, Michael Anthony Stocker, appeals
the summary denial of his motion for post-conviction relief filed
pursuant to Florida Rulc of Criminal Procedure 3.850 and his
motion for correction of illegal sentence filed pursuant to Florida
Rule of Criminal Procedure 3.800. We hold that appellant’s rule
3.850 motion for post-conviction relicf was appropriate for sum-
mary denial. In appellant’s rule 3.800 motion, appellant asserts
that the trial court crred in imposing consecutive habitual offend-
er sentences for offenses arising out of a single criminal episode.
Because a factual determination is necessary on the single crimi-
nal episode issue, we affirm the trial court’s denial of appellant’s
rule 3.800 motion without prejudice to appellant’s right to file a

- timely sworn motion for post-conviction relief on the samc

ground pursuant to rule 3.850. See Callaway v. State, 19 Fla. L.
Weekly D1976 (Fla. 2d DCA Scpt. 14, 1994) (wherein the sec-
ond district held that the two-year time limit for filing such a mo-
tion begins to run upon Hale v. State, 630 So. 2d 521 (Fla, 1993)
becoming final); see also Bass v. State, 530 So. 2d 282 (Fla
1988).

AFFIRMED. (ALLEN, WEBSTER, and DAVIS, JI.
CONCUR))

*  * %
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‘l’hh matter came on for change of plea on September 12, 1924 before
“the Honouble Nell W. Whitfield, Judge of the Court.of Common Pleas, Medina
County, the Detendlnt belng ln court with his counsel, J. Richard McMannis, and the

=Sute ot Ohlo begg presented by Judith A. Cross, Assistant Prosecutor,

J’ o The Stete ot Ohlo:moved to amend the Indictment by'dumlssing Count

H'l'wo condltloned upon the Defendant entering a plea of guilty or no contest ta the
: _-_{‘lndlctmem as umended The State also moved to dismiss Case No. 7962, The Court

condltlcmlly ymted ‘the State's motion.
. The Defendant through his counsel indicated that he wished to withdraw

his previous plea of not guiltv and enter a plea of no contest to the charge of the
'Indictment. ‘The Court then inquired of the Defendant as to whether or not he
* understood his Criminal Rule 11 and Constitutional Rights. Having been satistied
"'that the defendant had a proper understanding of his Criminal Rule Il and
' Constitutional Rights and that said plea is knowingly, intelligently, and voluntarily

“made in open court and upon the record, the Court accepted the Defendant's plea of
"no contest” to the charge of the indictment. The Court unconditionally granted the
State's motlon,

The Court proceeded to sentencing, having previously received a
pccsentence report on a prior case, Case No, 7946, Defendant and Defendant's
cuuns«l were given an opportunity to speak pursuant to Crirninal Rule 32, The Court
consndered the criteria for sentencing as set forth in Scetion 2929.12 and the criteria
,tor prof:atlon as set forth In Section 2951.02 of the Ohio Revised Code. The Court

-sentenc..s the Defendant to incarceration in a pemtennary ol the State of Ohio for a

Sald sentence shall run concurrently with the sentence previously
"imposed in Case No. 7946, pursuant to Section 2929.41 of the Ohio Revised Cade,

The Sheritt of Medina County <hall transport the Defendant to the
superintendent of the Chillicothe Correctional Institute within fifteen (13) days.

Costs of this action are assessed against the Defendant for which judgment is hereby
rendered.

IT IS 5O ORDERED.
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statute, and in a prosecution of one over eighteen years of
age for having carnal knowledyte of a girl under sixteen
with consent, it is not necessary that criminal intent be
either averred or proved: Zent v. State, 3 OApp 473, 21
CC(NS; 475, 25 CD 219.

6. (1872) A sixteen year old boy having carnal knowl.
edge of a female under sixteen years of age cannot be held
delinquent for violating [former] RC § 2905.03, since the
statute specifically identifies the class of persons who are
criminally liable for statutory rape as being cighteen vears
of age or over: In re J. P.. 32 OMisc 5, 6] 0024 24, 987
NE2d 926 (CP),

7. (1943) Where a man over eighteen vears of age has
sexual intercourse with his daughter or sister under sixteen
vyears of age, with her consent, he may be prosecuted and
punished under provisions of this section, notwithstanding
the fact that he is also guilty of incest: 1943 OAG p.6557.

§ 2907.05 Gross sexual imposition.

(A) No person shall have sexual contact with an-
other, not the spouse of the offender: cause another.
not the spouse of the offender. to have sexua) con-
tact with the offender; or cause two or more other
persons to have sexual contact when any of the fol-
lowing applies:

(1) The offender purposely compels the other
person. or one of the other persons, to submit by
force or threat of force.

(2) For the purpose of preventing resistance, the
offender substantially impairs the other persou’s, or
one of the other person’s, judgment or contral by
administering any drug or intoxicant to the other
person, surreptitiously or by force, threat of force,
or deception,

(3) The offender knows that the other persons,
or one of the other person's, judgment or control is
substantially impaired as a result of the influence
of any drug or intoxicant administcred to the other
person with his consent for the purpose of any kind
of medical or dental examination, treatment, or
surgery,

(4) The other person, or one of the other persons,
is less than thirteen years of age, whether or not the
offender knows the age of such person,

(B) Whoever violates this section is guilty of gross
sexual imposition, Violation of division (A)(1), (2),
or (3) of this section is a felony of the fourth degrec.
Violation of division (A)(4) of this section is a felony
of the third degree.

(C} A victim need not prove physical resistance
to the offender in prosecutions under this section.

(D) Evidence of specific instances of the victim’s
sexual activity, opinion evidence of the victin's sex-
ual activity. and reputation evidence of the vietim’s
sexual activity shall not be admitted under this sec.
tion unless it involves evidence of the origin of se-
men. prearancy, or disease, or the victim's past sex-
ual activity with the offender. and only to the ex-
tent that the court finds that the evidence is mate-
rial to a fact at issue in the case and that ity

inflammatory or prejudicial nature does not out-
weigh its probative value.

Evidence of specific instances of the defendant’s
sexual activity, opinion evidence of the defendant’s
sexual activity, and reputation evidence of the de-
fendant’s sexual activity shall not be admitted under
this section unless it involves evidence of the origin
of semen, pregnancy, or disease, the defendant’s
past sexual activity with the victim, or is admissible
against the defendant under section 2945.59 of the
Revised Code, and only to the extent that the court
finds that the evidence is material to a fact at issue
in the case and that its inflammatory or prejudicial
nature does not outweigh its probative value.

(E) Prior to taking testimony or receiving evi-
dence of any sexual activity of the victim or the
defendant in a proceeding under this section, the
court shall resolve the admissibility of the proposed
evidence in a hearing in chambers, which shall be
held at or before preliminary hearing and not less
than three days hefore trial, or for good cause
shown during the trial.

(F) Upon approval by the court, the victim mav
be represented by counsel in any hearing in cham-
bers or other proceeding to resolve the admissibility
of evidence. If the victim is indigent or otherwise
is unable to obtain the services of counsel, the court,
Lpon request, may appoint counsel to represent the
victim without cost to the victim, -

HISTORY: 134 v H 511 (EHf 1-1-74): 136 v S 144 (EfF 8-27.75;
137 v H 134 (Eff 8-8.77); 143 v H 208. Eff 4-11-90, -

Not analogous to former RC § 2907.05 (RS § 6833; S&C 425 54
v 162; GC § 12435: 113 v 541; Bureau of Code Revision, 10-1-53).
repealed 134 v H 511, § 2, off 1-1-74.

Committee Comment to H 511

This section defines an offense analogous to race
" ugh less serious. Its elements are identical to those of
rane. except that the type of sexual activity involvec s
sexJal contact, rather than sexual conduct. See, sect o~
2907.02.

Gross sexual impositon is a felony of the fourth degree
w~en the sexual contact is committed by force or threar 3+
w ™ the use of drugs or intoxicants. When the victm of t~z
o%e"se s under age 13, regardless of the means useg -
ccmit the offense, gross sexual irposition is a felony -
the mird degree.

1

Cross-References to Related Sections
Penalties for felonies, RC § 2929 11
Adiudication order permanently excluding pupil from
public schools, RC § 3313.66.2.
Admission of videotaped preliminary hearing testimony of
child vietim at trial, RC § 2945.49,
Cerzain offenders disqualified from day-care or preschoc!
activities, RC §§ 3301.54, 5104.00.
Chid victim of sex offenses, testimony —
Juvenile Court proceedings, RC § 2151.35.11.
Lis of persons experienced in Questioning children, RC
y 109.54.
Orher court proccedings, RC § 2907 .41,
Freliminary hearing, RC § 2937.11.
Cornipiaint against juvenile, RC § 2151.27.
Costs of medical examination of victims, RC § 2907.25.
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CHAPTER 2907: SEX OFFENSES

section
IN GENERAL!
a7 01 0 Definitions.
[SEXUAL ASSAULTS]
237,02 Rape.

2u)T.02.1] 2907.021 Repealed.

290703 Sexual battery,
~u07.04 Corruption of a minor.
2907.05  Gross sexual imposition.

2907.06
2907.07
2607.08

Sexual imposition.
[mportuning.
Voyeurism.

"2907.08.1, 2907.08.2] 2907081, 2907.082 Repealed.
2007.09  Public indecency.

2007.10  Repealed.

2007.11  Suppress information upon request.

2007.12  Felonious sexual penctration.

'2907.12.1] 2607.121 Repealed.

240713, 2907.11  Repealed.

_2907.14‘1-25)()7.14.5] 9007.141-2907.145  Repealed.

2407.15-2907.20  Repealed.
12907.20.1] 2907.201 Repealed.
[PROS’[‘[TUTION}
Compelling prostitution.
Promoting prostitution.

24907.21
2907.22

2907.23  Procuring.
2907.24  Soliciting.
2907.25 Prostitution.

2907.26
2907.27

Rules of evidence in prostitution cases.
Examination and treatment for venereal disease:
HIV tests.

[MEDICAL ASSISTANCE FOR VICTIMS]

2907.28  Cost incurred in medical examination or text.

2007.29  Hospital emergeney services for vietims.

2907.30  Vietim to be interviewed by erisis intens ¢ntion
trained officer.

[OBSCENITY!

290731  Disseminating matter harmful to juveniles.

12907.31.1] 2807.311 Displaving matter harmful to juve-
niles.

2907.32  Pandering obscenity.

2007.32.1] 2607.321 Pandering  obscenity involving a
minor.

[2907.32.2 2007.322 Pandering sexually oriented matter
involving a minor.

12907.32.3] 2907.323 Hegal use of minor in nudity-

oriented material or performance.
Deception to obtain matter harmful to jureniles.
Compelling acceptance of objectionable mate-
rials.

Presumptions: notice.

2907.36  Declaratory judgment.

2907.37 Injunction.

2907.38-2007.40 Repealed.

2907.41 Child victim’s testimony.

2907.42.2907.48 Repealed.

2907.33
2907 .34

2907.35

Committee Comment to H 511

Chapter 2907. deals with three main categz-es of
crimes: sexual assauits and displays: prostitution c“enses!
and offenses related to the dissemination of obsce~ "y and
matter harmful to juveniles.

The principle on which the first group of offenses IS

97

tounded 1s that sexual activity of whatever ke between
consenhng adults in private ought not to be 3 rme, but
that the law ought to proscribe sexual assaults g «walactve
17/ @ the young and immature. public sex .z displays
and other sexually ariented conduct which Ca a signif-
cant sk of harming or unreasonably aftronting 2iners. Dis-
«ncuons of sex between offenders and victims
discarded. The comparative seriousness of
oftenses is based on one Qr More of four facizre. the type
of sexual activity involved, the means used o zommit the
offense: the age of the victim; and whether :~= offender
ctands In some special relationship to the vic: ™. Besides
assaultive sex oftenses, the first group of sectic =5 prohibits
soficting sexual activity with underage persc-s. soliciing
deviate sexual activity; voyeurism; and public ~decency.

The prostitution offenses defined in the c-apter are
roughly analogous to the tormer prostitutior >Henses, al-
though the total number of such offenses is recuced. The
chanter retains special rules of evidence - nrostitution
cases. as well as a requirement for venereal d sase exami-
nanon and treatment,

The offenses and collateral control meas.es dealing
with obscenity and matter harmful to juveniies are similar
1o former law, atthough the basic obscer:, offense 1
drafted as a pandering affense to take advar-age of Ginz-
burg v. United States, 383 US. 463,16 LEa 2d 31, 86
§.Cl, 942 (1966). The sections dealing with r~azer harmiul
to juveniles are somewhat mare stringent tha~ former law.
since the definition of what constitutes such matter 15 not
as narrowly drawn as its predecessor.

[IN GENERAL]

§2907.01 Definitions.,

As used in sections 2907.01 to 2907.37 of the Re-
vised Code:

(A) “Seaual conduct”™ means vaginal intercourse
between a male and female, and anal intercourse,
fellatio, and cunnilingus between persons regardless
of sex. Penetration. however slight. is sufficient to
complete vaginal or anal intercourse. .

(B) “Sexual contact” means any touching of an
erogenous zone of another, including without limi-
tation the thigh, genitals. buttock, pubic region. or,
if the person is a female, a breast, for the purpose
of sexually arousing or gratifying either person.

{C) “Sexual activity” means sexual conduct or
sexual contact, or both.

() “Prostitute” means a male or fermnale who
promiscuously engages in sexual activity for hire,
regardless of whether the hire is paid to the prosti-
tute or to another.

(E) Any material or performance is “harmful to
juveniles,” if it is offensive to prevailing standards
in the adult community with respect to what is
suitable for juveniles, and if any of the following
apply:

(1) It tends to appeal to the prurient interest of
juveniles;

(2) Tt contains a display, description. or represen-
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tation of sexual activity, masturbation, sexual ex.
citement, or nudity;

(3) It contains a display, description, or represen-
tation of bestiality or extreme or bizarre violence,
cruelty, or brutality;

{4) It contains a display, description, or represen-
tation of human bodily functions of elimination;

(5) It makes repeated use of foul language;

(6) It contains a display, description, or represen-
tation in lurid detail of the violent physical torture,
dismemberment, destruction, or death of a human
being:

(7) It contains a display, description, or represen-
tation of criminal activity that tends to glorify or
glamorize the activity, and that, with respect to
juveniles, has a dominant tendency to corrupt.

(F) When considered as a whole, and judged
with reference to ordinary adults or, if it is designed
for sexual deviates or other specially susceptible
group. judged with reference to that group, any
material or performance s “obscene” if any of the
following apply:

(1) Its dominant appeal is to prurient interest;

(2) Its dominant tendency is to arouse ust by dis-
playing or depicting sexual activity, masturbation.
sexual excitement, or nudity in a way that tends to
represent human beings as mere objects of sexual
appetite:

(3) Its dominant tendency is to arouse Just by dis-
playing or depicting bestiality or extreme or bizarre
violence. cruelty, or brutality;

(4) Its dominant tendency is to appeal to scato-
logical interest by displaying or depicting human
bodily functions of elimination in a way that in-
spires disgust or revulsion in persons with ordinary
sensibilities, without Serving any genuine scientific,
educational, sociological, moral, or artistje pur-
pose;

(5) Tt contains a serjes of displays or descriptions
of sexual activity, masturbation, sexya! excitement,
nudity, bestiality, extreme or bizarre violence, cru.
elty, or brutality, or human bodily functions of
elimination, the cumulative effect of which is a
dominant tendency to appeal to prurient or scato-
logical interest, when the appeal to such an interest
is primarily for its own sake or for commercial ex-
ploitation, rather than primarily for a genuine sci-
entific, educational, sociological, moral, or artistic
purpose,

(G) “Sexual excitement” means the condition of
human male or female genitals when in a state of
sexual stimulation or arousa].

(H) “"Nudity” means the showing, representation,
or depiction of human male or female genitals, pu-
bic area. or buttocks with less than a full, opaque
covering, or of a female breast with less than a full,
@paque covering of any portion thereof below the
top of the nipple, or of covered male genitals in a
discernibly turgid state.

(D) “Juvenile” means an unmarried person under
the age of eighteen.

(J) “Material” means any book, magazine, news.
paper, pamphlet, poster, print, picture, figure, im-
age, description, motion picture film, phono-
graphic record, or tape, or other tangible thing ca-
pable of arousing interest through sight, sound. or
touch.

(K) “Performance” means any motion picture,
preview, trailer, play, show, skit, dance, or other
exhibition performed before an audience,

(L) “Spouse™ means a person married to an of-
fender at the time of an alleged offense, except that
such person shall not be considered the spouse when
any of the following apply:

(1) When the parties have entered into a written
separation agreement authorized by section 3103 .06
of the Revised Code;

(2) During the pendency of an action between
the parties for annulment, divorce, dissolution of
marriage, or legal separation:

(3) In the case of an action for legal separation,
after the effective date of the judgment for legal
separation.

(M) “Minor™ means 2 person under the age of
eighteen.

142 v H 51 (EHf 3-17-89); 143 v H 514. Efy 1-1-91,

Not analogous to former RC § 2907.01 (RS § 6830-3: 95 v 649:
CC § 13387; Burcan of Code Revision, 10-1-53), repealed 134+ H
311, § 2, eff 1.1.74,

HISTORY: 134 v H 51} (Eff 1-1-74); 136 v § 144 (Eff 8-27-75); ]

Committee Comment to H 511

Sexual conduct” 15 defined to include vaginal and =~z
irisreourse, cunnilingus, and fellatio,

Sexual contact” is defined as a touching of an ergze.
rC-s zone of another for the Purpose of sexual arousa. or
grafication,

Sexual activity” is a shorthand term including both se -
ua conduct and sexual contact.

A “prostitute” is stated to be a person who Dromis: .-
LSy engages in sexual activity for hire. The definition ke’
lo~zer includes as prostitutes those who engage in ing .
crnate sexual activity without hire.

Ay material or performance is "harmful 1o juveniles
it G¥ands prevailing standards in the adult community zs
to finess for juvenites and., in addition, meets any one ¢
seven listed tests,

T~e definttion of obscenity 15 designed to meet the ==
Qurements of Roth v. Unjted States, 354 U 8. 476, 14 CC
2d 331, 1 L.Ed. 2d 1498, 77 S.Ct. 1304 (1957), and cases
folicu:ng in its wake. It spells out what is “obscene” -
muc™ greater detail than existing case law, in order to .-
Crease the utility of the dehnition for faw enforcement pur-
poses

T2 section retaing slightly modified definitions of “sexus
excizment.” “nudity.” “juvenile “material,” and perfcr-
manrza,

Cross-References to Related Sections

Disclosure of HIV test results or diagnosis. RC § 3701.24 3

Endurigering children, Re: § 2019.22,

Kiduapping, RC § 2905.01.

Notification of vietim of communicable discase, RC §3
2151.14, 2907.30.

Notification to state medical board by prosecutor upon

copnviction

4731.22.3.
Telephone haras
Victim of sexual .

Comparative Le

Definitions:
CA—Penal C
F1.—Stat Anr
IL—Ann Stat
IN-~Codec § 3
KY—Rev Stat
MI—Comp L.
NY-—Penal L:
PA—CSA tit *

Research Aids
Detinitions:
O-Jurdd: Crin
Am-Jur2d: Cr
§81,2
C.}J.5.: Crim
West Key No. K
Crim Law 29

ALR

Admissibility in
victim's ses
1076.

Consent as defe:
636.

Effect, on comp»
tal commu:
marital in
ALR3d 12¢

Entrapment de
ALR4th 4]

Gesture as puni:

Liability of chu
duct of cle

Modern concept

Propriety of, or
instruction
sexual offer

defending :
Validity and con
izing exclu
ALR3d 85¢
Validity and co
ding treatn
persons of
Validity, constr
prohibiting
93 ALLR3d
Validity of pr
against ohs
What constitute
1250.
What constitutc
76 ALR3d

I.aw Review

The application
CapitalUL.

Constitutional
speech—ot
1808 (1976
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AN ACT

eff 4-11-50

Fo amend sections 207,05, AT15.09, 4715000, and 473122 of
the Tevised Code toextend the crime of gross sexual
imposition to include sexual contact when adrug or
intexicant has been wiministered with consent for the
purpnse of medicul or dental examinition, treatment.
or surgery, to pequire the automatic suspension of the
license or cortificate of a dentizt or dental hygienist
who 1 convieted of or pleads guiity to any one of
cleven specified felonies, to prohibit a person from
practicing dentistry while the person’s license is un-
der suspenston, und to require the automatie sis-
pension of the license of a physician, osteopath. or
podiatrist who is convieted of or pleads muilty to gross

seallal imposition,

Be o enacted by the General Assembly or the State of ('

w

h 1w 1. That sections 290705, 471500, 171530, and 470122 of
the Rev

sed Code be amended to read as folloy

® Sec. 200705, (A) No person shall have zexual contact with wnether,
not the spouse of the offender: cause another, not the spousc of the
nffender, to have sexual contact with the offeniter; or cause tw.or more
ather personse to have sexual contact when any of the follow:rs ke

_ APPLIES:

(11 The offender purposely compels the other person, or v of the
ather personz, tosubimit by foree or threat of foree.

(2) For the purpose of preventing resistance, the offerter sub
~tantially impairs the vther person’s, or one of the other prepes— PER-
2ONH, judgment or contro) by adminstering uny druy orinto tothe
ather person, surreptitionshy or by foree, thriat of foree, or dew .

(3 THE OFFENDER KNOWS THAT THE OTHER P INS,
OR ONE OF THE OTHER PERSONS JUDGMENT OR CONTHOL X
SUBSTANTIALLY IMPAIRED AS A RESULT OF THE IN-
FLUKNCE OF ANY DRUG OR INTOXICANT ADMINISTE
THE OTHER PERSON WITH HIx CON T FOR THE Vi
OF ANY KIND OF MEDICAL OR DENTAL EXAMINATION.
TREATMENT. ORSURGERY.

(4 The other person. or one of the nther persons, is less tha:
vears of age, whether or not the offender knows the age of su

(121 Whoever violates this section is guilty of gross sexual |
Violation of division (A) 11 ex, 121, OR (3 of this section ix a fe
fourth degree, Violation of division (A of this section iz a fe.
third degree.

(Y A vietim newd pot prove physical resistance to the of
prosecttions wmier this section,

(0 Evidence of speeitic instances of the vietim's sexua
apinivn evidenee of the vietim's sexual activity, and reputation v
Lhe vietin's seauat activity shadl not be admitted under this sec
it involves evidenee of the oripin of semen. pregnancy, or dis
vietim's past sexial activity with the offender, and only to the
the court finds that the evidenee is material to a fact at issue in ths
that it= inflamimatory or prejudicial nature does not outweigh it
vilue.

Evidence of specifie instances of the defendant’s sexua. activi
upinion evidence of the defendant’s sexual activity, and repulat
dence of the defendant's sexual aetivity shall not be admitted
seetion unless it invelves evidence of the origin of semen, pre
disense, the defendant’s past sexual activity with the vietim.
59 of the Revized Code,

n

clivity,
sdenee of
) unless

missible nrainat the defendant under section 25

and ondy o the extent that the court fimds that the woenee b= material toa
fael ul issin wesse and that its inflammatory or e adictad nature dovs
BOT UL e s probative value.

UK Prior to taking testimony or receiving e fonee of any sexual
aetivity of the setim or the defendant in a proceeding ander this section,
the vourt L resolve the admissibility of the proposed evidenee in
fesiring in chambers, which shall be held at or before preliminary hearing
and not less than three days before teial. or for gost Cause shown during
the trial.

(B Upon approval by the court, the vietim ma:
counsel in any hearing in chambers or other pros
admissibiliny - evidence, 1f the vietin = indigent or
ubtain the serices of connzel, the court sy, upon r
counze] to represent the vietim without cost tothe vie

be represented by
ing to resolve the
rwise 18 unable to
esl, MAY appoint

® See. 171508 (A1 No person shall practice dentistry st he b
ahtained WITHOUT o CURRENT license from tre -tate dental bourd.
Nty PERSON SHALL PRACTICE D ISTRY WHILE THE PER-
SONS LICENSE I8 UNDER SUSPENSION BY THE STATE DEN-
TALROARD

(B} Nou dentist shall use the services of any person not licensed o
practice denssiry in this state, or the services of ary partnership, cor-
puration, or wintion. to construet, alter, repair. .- Juplicate any den-
ture, plite e splint, or orthodontic or prosthetic appliance, without
first furnishizg the unlicensed person. partnership, corporation. or as-
soclation with a written work authorization on form.s prescribed by the
state dental board,

The urilivensed person, partnership, corporatior.
retain the vrizinal work aathorization, and the de
plicate copy of the work authonzation, for two ye
authorizations required by this seetion shall be vpe
the two-year period by the state dental board, s au
prosecuting sttorney of a county or the direetor
corporation wherein the work authorizations are lovs

() 1 the person, partnership, association, orer
written autherzation trom a feensed denti
Srm. or corporation, referred to in this divis
perform some of the services relative to the work «
shall furnish a written sub-work authorization w:
fi wed by the state dental board.
satractor shall retain the sub-work .
~nail retain a duplicate copy, wtn.
eived from the lvensed dentist, for
e its duly authorized arents, fora pey

szociation shall
hall retain a du-
om its date. Work
in=pection during
rized agent, or the
aw of u municipal
i

ration revenving a
s another person,
ubcontractor,”, to
shorization. he or it
respect thereto on

iwhovization and the
b to the work dus
wtion by the =tate
Fof two vears it bhoth

Tharizat!
dentad boa
[

(D N umlivensed person, partnership, asso
sl perforn any serviee deseribed in divisiom
written work authorization from a Heensed dentis
written work authorization i demanded feom a lice:
o reflees U turnish it for uny reason. the unlicense
aesociition. or corporation shail not, in such eve
enforeetnent provisions of section 4715050 the pe
1715 99 of the Revised Caode.

(F) Nodentist shall employ or use conseioie
unless the dentist possesses avalid permit issued b
authorizing him todo so.

Ol Or corporation
= =ection without
Provided, that if a
A dentizt who fls
pwepson, partnership.
be subject to the
provisions of section

ntravenous sedation
2o state dental board

30, (A1 The holder of a certificate or Jeense issued under
this chapte subject to disciplinary action by the -ate dental hoard for
any of the inilowing reasons:

(1 Emploving or cooperating in fraud or ma
plving for orvbtatning alivense or certificate:

() ObLaming or attempting to oblain money or
intentivnal misreprezentation or material decepts
tice;

(3 Advertising serviees in a falze or mizleadire manner or violating
the hoard's rules governing time, place, and manner cladvertising

14 Convietion of a misdemesnor eommitted i The course of practice
orofany felony:

(3 Engaging in lewd or immoral conduet connection with the
provisivn of dental services;

(6) Selling, prescribing, giving away, or adiministering drugs for
other than legal and legitimate therapeutic purpases, or conviction of
violating any law of this state or the federal government regulating the
possession. distribution, oruse of any drug: ’

® See 4710

al deception in ap-

wthing of vilue by
the course of prac-

SV




H.B. 51

women of African. Mexican, Puerto Rican, and American Indian descent
aswell asotherethre and racial groups in Ohio and the United States;

203 Mathe g3

5 (4) Natura ~cxeme including instruction in the conservation of
natural resources:

0 (3) Healtt education, which shull include inst ruetion in the:

(a) THE nutritive value of foods. including natural and organically
produced foods, the re latiun of putrition to health, AND the use and effects
of food additivesmae

(b} THE harmful effects of and le wal restric me against the use of
drugs of abuse, alcoholic beverages, and (Obd(‘l.o-ﬁﬂd ;

(e} VENERE AL discase education. except that upon written re-
quest of his parent o guardian, a student shall be exeused from taking
instruction in venereal disease education;

(d) IN GEADES KINDERGARTEN THROUGH SIX. IN-
STRUCTION IN PERRONAL SAFETY AND ASSAULT PRE-
VENTION, EXCEPT THAT UPON WRITTEN REQUEST OF HIR
PARENT OR GUAEDIAN, A XTUDENT SHALL BE EXCUSED
FROM TAKING INSTRUCTION IN PERSONAL SAFETY AND AS-
SAULTPREVENTION

w9 (6) Physicn: =duention;

w171 The fire arts, Including muste;

W (8 First a1 including @ truining program in cardiopulmonary
resuscitation. sate and fire prevention, except that upon written re-
quest of his parent or guardian, 4 student shall be excused from takung
Instruction in cardicuulmongry resuscitation.

(B) Every b oshall include in the requirements for promotion
from the eighth yrade to the ninth grade vne vear's course of study of
American hiztor

tC) Every
ation frotn any ¢
including a study o

(I Basic ins
ernent of the
government in n:
Constitution, and
before pupils ma
problems, econom
soviahism and comnimism,

® Sec BH0TIUTHE BOALRD OF EDUCATION OF EACH COUN-
TY, CITY, AN[* EXEMPTED VILLAGE SCHOOL DISTRICT
SHALL DEVELCP, IN CONSULTATION WITH PUBLIC OR PRI-
VATE AGENCIES OR PERNONS INVOLVED IN CHILD ABUSE
PREVENTION OF INTERVENTION PROGRAME, APROCRAM OF
IN-SERVICE TRAINING FOR PER3IONS EMPLOYED BY ANY
SCHOOL DISTRIVT TO WORK IN AN ELEMENTARY SCHOOL AR
A NURSE, TEACHER, COUNSELOR, SCHOOL PSYCHOLOGIST.
OR ADMINISTLATOR. EACH PERSON EMPLOYED BY ANY
SCHOOL DISTRICT TO WORK IN AN ELEMENTARY SCHOOL AR
A NURSE, TEAUHER, COUNSELOR, SCHOOL PAYCHOLOGIST.
OR ADMINISTRATOR SHALL COMPLETE AT LEAST FOUR
HOURS OF IN ‘\Fh\ ICE TRAINING IN CHILD ABUSE PRE.
VENTION WIT THREE YEARS OF COMMENCING EM.
PLOYMENTWITH THL DISTRICT.

r school shall include i the requirements for yradu-
moone unit of American history and government.
- eonstitutions of the United States and of Qhio.

cton in geography, United States history, the aoov
o mtates, the government of the state of Ohie. tocal
the Declaration of Independence, the United States
Constitution of the stute of Ohlo shall be reyuired
ipate in courses involving the study of svew!
foreiym affairs, United Nations, world governmer:

SECTION 2. Trat existing section 3312.60 of the Revised Code is
hereby repealed,

ithstanding section 3{519.072*(.|f the Revised Code, «
1 by uny school district to work in an elementary
her. counselur, school psychologist, or administrator
of this act shall complete the in-service training
0 within three years of the effective date of this act

SECTION & N
person who i= emy
school as a nurse, &
on the effective d
required by that se

SECToN 4. Notwithstanding Section 81 of Amended Substitute
House Bill 171 of the 117th General Assernbly, the two panels of the
Gillmor Commissir +n School Funding and Expenditures ervated by tha
seetion shall report their findings und recommendations to the Senate ne
later than Februars 13, 1989, at which time the Commission shall conse to
exist.

Substtute House Rill Number 51

File 2681

AN ACT

eff 3.-17-89

To amend sections 2007.01, 2907.21, 2907.22, 2907.21,
2007.32. 2907.321, 2007322, 2907.323, 2907.34,
2919.22. and 2420.41, and to enact section 2007.311 of
the Revised Code to modify the eriminal law relative

OHIO REVISED CODE

: 1988 LEGISLATION 712

10 Juvenile prostitution, material harmful to juve-
niles, obscenity involving minors, sexually oriented
matter involving minors, illegal use of 4 minor in 4
nudity-oriented material or peformance and en-
dangering children.

Be it evacted by the General Assembly of the State of Ohio:

20731, 2907.32,

St TINN 1. That sections 2907.01, 2907,21, 2907

Y 2907322, 2907323, 2907.34, 2019.22 and 2929.4] be amended.
and -« 2007 311 of the Revised Code be enacted to reasd as follows,;

® Soo 20701 As used in sections 2007.01 to 290737 of the Revised

rA msexual conduct” means vaginal intercourse between a male and
female. arid anal intercourse, fellatio, and cunnilingus between persous
i--5 of sex. Penetration, however slight. is sufficient to complete
sanalinterconrse, »
“mexual contact” means any toudching of an erogenous zone of
neluding without limitation the thigh. genitals, buttoek, pubic

AnOther
regior.  rif the person ix a female, a breast, for the purpose of sexually
aroust. pratifyving either person. -

xual aetivity” means sexual conduct or sexual contact, or both.
[+ Prostitute” means a male or female who promiscuously engayre-
= wetivity for hire, regurdiess of whether the hire s paid to the
= ortounother.
Any material or performance b= “harmful to juveniles,” if it Q=
i prevailing standards in the adult community with respeet 1o
able for juveniles. and ifany of the following apply:
- tends to appeal to the prurient interest of juveniles;
containg a display . description, or representation of sexua)
asturbation, sexual excitement, or nudity;
ontains a display, deseription, or representation of bestiality or
bizarre violence, cruelty, or brutality:
contains a display, description, or representation of human
uons of elimination;
nakes repeated use of foul lanpuage:

<l eontaing a display, deseription, or representation in lurid detail
of the -+ ent physical torture. dismemberment, destruction, or death of «
hamae 7 -ing
T oot contains a display, deseription, or representation of eriminal
-ut tends to glorify or plamonze the activity, and that, with
-uveniles, has a dominant tendencey to corrupt.
When Lunkldered as a whole, and judged with reference to or-
desighed for sexual deviates or other spectally
& group, judged with reference to that group, any material or
wowe is “obseene” if any of the following apply:
dominant appeal is to prurient interest;
dominant tendency is to aronse Just by displaying or depicting
suvity, masturbation, sexual excitement, or nudity in a way that
epresent human beings as mere objects of sexual appetite;
<= dominant tendeney is to arouse last by displaying or depicting
r extreme or bizarre violence, cruelty, or brutality:
dominant tendeney is to appeal to scatological interest by
or depicting human bodily functions of elimination in a way that

extre

bl

tends

inspin gust or revulsion in persons with ordinary sensibilities, without
HErvir - renuine scientifie, educational, sociotogical. moral, or artistic

PUrL

- containg a series of displays or descriptions of sexual activity,
on, sexual excitement, nudity, bestiality, extreme ur bizarre
ruelty, or brutality. or human bedily functions of elimination
vt stive effect of which is s dominant tendeney to appeal to prurient
orsest . ciealbinterest, when the uppeud to such an interest is primarily for
Its v ek or for commercial explottation, rather than primarily for «
e - - centifie, educational, socwlogical, moral, or artistic purposc.
cxual exeitement” meuans the condition of human male or female
reninastate of sexual stimulation or arousal
“Nadity” means the showing. representation. or depletion of
- or female genitals, pubic areq, or buttocks with less thana full,
Covering or of w female breast with ess than u full, opague
“any portion thereof below the top of the nipple, or of covered
ina discernibly turpid state.
nile” means 3t unmartied person under the age of cighiteen
erfal” means any book, magazine, newspaper, pumphtet
- pieture, figure, inage, deseription, motion pieture filni,
record, or tape, of other tangible thing capable of arousing

genit

humias
APk

mnt ol sipht, sound, or touch.
serformance” Means any motion picture, preview, tratler, play,

shew o bnee, orother exhibntion performed before an aodienee
=pouse” means a person married to an offender at the time of we

se. excepl that such person shall not be considered the spous
Tthe following apply:
Ahen the parties have entered into a written separation agres
norized by section 3103.06 of the Revised Code;

2 lhuring the pendency of an action between the parties for an-
nulmer:. divorce, dissolution of marriage, or alimony;

12 1o the case of an action for alimony, after the effective date of the
Judgmmeerss for alimony.

ment

*Secticn 3319,07.2 was changed to 3319.07.3 by the legislative Service Commission,
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(M)“MINUR" MEANS £

TEEN
® See. 2907.21, (A) Nu pe

FOLLOWING:

(L) Compel anothertoeny

(2) Induce er, procure,
ke yeurs of ppe to engap
the offender knows the age of s

(M PAY OR AGREE Tt
OR THROUGH THE MINOR
ENGAGE IN SEXUAIL AC1
FENDER KNOWSTHE AGEH

1 PAY A MINOR, EI}
MINOR'™S AGENT, FOR TH!
UAL ACTIVITY. PURS!
WHETHER OR NOT THE 0
MINOR,

(B) Whoever violates this
afelony of the third degree

® Sec 2007.22 (A) Nopers

(1) Establish, maintain, o
aninterest ina brothel:

(2) Supervise, manage,
enguging in sexual activity for!

(3) Transport unother. or
boundary of this state or of an
such other person's empaging is

(4) For the purpose of
section, induce or procure anot?

(B) Whoever violates this
afelony of the fourth degrres. [7
offense, or the prostitute whi
controlled by the offender. oy
cured by the offender to engam
e wpree of sitteett, whether o)
minor, then promoting prost:
degree,

O Seeo M0T31 (A Nooper
CONTENT, shall recklesslv [n
LSELL, DELIVER, M
HIBIT. RENT, or present
wtek THAT is obscene ot haru

(2) OFFER OR AGREFE,
SEMINATE, PROVIDE
JUVENILE, ANY MATERI?
SCENEORHARMEUL T

(3) ALLOW ANY JUVE
MATERIAL OR VIEW AN
HARMFUL TOJUVENILES

(B) The following are aff
sectiony svebrie THAT INVL
THAT is harmful to juveniles b

(1) The defendant is the p
imvaolved,

(2) The juvenile involved, :
Wi presosted b B CONDLU
his parent or guardian wha, wit
the material or performatice bei

(3) The juvenile exhibited
draft card, driver's license. hi
official ur apparently official do
nile was vighteen vears of e
such document was exhitnted d
believe that such juvenile wazu

(ORIt s wn affirmative
involving material or a perform
Juveniles, that such materiad o
for a bonu fide medical, scient
other proper purp()w by woph
teacher, librarion. clergyvi,

(D EXCEPT AZPLOVH
TION. MISTAKE OF A}
UNDER THIRSECTION,

() Whoever viokites thi
l_'larmful (o juveniles [ the ma
Juveniler but not obiseone, Vi
first dejrroe. [ the material ory
JUVENILE TO WHOM 17
DISSEMINATED, PROVED
SENTED THE JUVENTL
WHO {2 THF SURHECT Of
NILE WHO J3 ALLOWED 1
THIRTEEN YEARS OF AGE
felony of the fourth degree. 1F
INVOLVED I% UHH( ENE A
SOLD, DELIVERED, FU
VIDED EXHIBITED, REN
NILE TO WHOM THE OFFE,
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naterial harmful to juve-
mitars sexually ortented
Terai vse of 0 minar m oa

Fopeformanee amd oo

Bl ol the State o e

ST 2
R T, L b v e
debe enaetod 1o read as follnae

2H0T0T to 290707 of the Revied

AL 2eaTae

tl intercourse between wmule and
and cumlings between persons
ver alight, b= sutficient to compiete

touching of ah vrogenous mone of
the thigh, penitals, buttock, nuhie
sbreaat, for the purpose of sexually

Teonduct or sexual contuct, or hoth,
female who promizscuously enguees
of whether the hire is paid t the

e Is “harmtul to juvenies,”
16 adult community with respect to
vofthe following apply:

ntinterest of juveniles;

iption, or representation of sexual
ent, or nudity;

2N, or representation of bestizhty or
“brutality:

alion, or representation of human

ngragre;
im, or representation in lurid detail
berment, destruction, or death of a

tion, or representation of criminal
wrize the activity, and that. with
ieney to corrupt,

- and judged with reference to ar-
sexual deviates or other specially
nee to that group, any material or
dlowing apply:

ntinterest;

Wz dust by displaying or depicting
xeltement, or nudity in g way that
cobjects of wexuad appetite:

iz ust by displaving or depictng
Lerueltyor brutalicy, ) \
appedl Lo seatologricad interest by
detions of elimination in o wa i
withordinary senzibilities, without
mal, zociclogical, moral, or artiste

or deseriptions of sexual activity,
v, bestiality, extreme or hizarre
an bodily functions of elimination,
Aant tendeney w appeal to prarent
o such an interest is priman)y for
ation. rather than primanly for a
val, muoral, arartistue purpozse.
seondition of human meale or fermule
tion or arousal
2o representation, or depiction of
i, or buttoeks with less than a full,
stowith less than a full, opague
he tap of the nipple, or of covered
o

person underthe age of eighteen.
AgEzine, newspaper, pamphiet,
description, motion picture film,
Lanyible thing capable of arousing

ion pieture, preview, trailer. play,
rformed before an audience,

ried Lo an offender at the time of an
1 shall not be considered the spouse

d into a written separation agree-
e Revised Code;

ction between the parties for an-
re, or alimony;

ony, after the effective date of the

if it s

——
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M) "MINOR" MEANS A PERSON UNDER THE AGE OF EIGH-

TEFN.
® Seo 20T
FOLLOWING
PEUammpelannt her toevriae maesuadietiviey for e

2 Indduee e, provare, SOLICIT, OR REQUEST a4 ~
apcteen yeni of e Do engEgre insoxual activity for hire. w =
shioffender knows the age of seh THE minor:

25 PAY OR AGREE TO PAY A MINOR, EITHER [ RECTLY
ORTHROUGH THE MINGRS AGENT, SO THATTHE MINOR WILL
ENGAGE IN SEXUAL ACTIVITY, WHETHER OR N7 THE OF
PENDER KNOWSTHE AGE OF THE MINOR;

GPAY A MINORD EITHER DIRECTLY OR THR s
MINOR™S AGENT, FOR THE MINOR HAVING ENGAG
VAL ACTIVITY, PURSUANT TO A PRIOR AGE
WHETHER OR NOT THE OFFENDER KNOWS THE AL
MINOILL

(B) Whowever violates this section = guilty of compelling v rostitution,
a felony of the third degree,

® Sec. 20727 (A) Noperson shall knowingly:

(1N Establish, maintain, operate. manage, supervise, cors s,
aninterest ina brothel;

(21 Supervize, manage, or control the activities of a rr stitute in
enpaging in sexualactivity for hire:

(3) Transport another, or canse another to be transporte: across the
boundary of thiz state or of any county in this state, in order <. facilitate
such other person’s engaging insexuad aetivity for hire;

) For the pumpose of vielating or facilitating a viowin of this
section, induce or proeure another to enpagee in sexual activity 7o

(By Whoever violates this seetion is quilty of promoting
afelony of the fourth deyree. [Cany prostitute inthe brothel inv
offense, or the prostitute whose activities are supervised,
controlled by the offender, or the person transported, inds:
cured by the offender to engage in sexual sctivity for hire, isa e
ke age of sixtesnr, whether or not the offender knows the age =7

JEOAY N person =had wnowmgly DOOANTY OF THE

ey

TOT Gr not

OF THE

or have

. el THE
minor, then promoeting prostitution is a felony of the thiss SECOND
degree.

® See, 2807310 (A7 No person, with knowledge of its cnaracter OR
CONTENT, shall veckiessly DO ANY OF THE FOLLOWING

(Y AELL, DELIVER, furmsh, DISSEMINATE, PROVIDE, EX-
HIBIT, RENT, or wrewm toa }uwmle any material or Urimance
whiek THAT i 0bscene or harmiul to juveniles;

) UFFER OK AGREE TO SELL. DEL IVER, FURNTSH, DIS-
SEMINA'H-L PROVIDE, EXHIBIT, RENT. OR PRESENT TO A
JUVENILE ANY MATERIAL OR PERFORMANCE THAT IS5 OB
SCENEOR HARMFUL TOJUVENILESR

(3 ALLOW ANY JUVENILE TO REVIEW OR PERUSE ANY
MATERIAL OR VIEW ANY LIVE PERFORMANCE THAT I3
HARMFULTOJIUVENILES.

{B) The following are affirmative defenses to a charye
sevtinne wvebwi THAT INVOLVES material or o perfory
THAT i harmful to juveniles but not ohscene:

i1} The defendart is the parent, uardian, or spouse of ©
involved,

(2 The nvenile involved, at the time OF the s se st
WM««!MM( CONDUCT IN QUESTION | wis ace o anied by
his parent or vuariian whoo with know ledee of its character. © -ented to
the material or perfurmanee being furnizhed or presented to th- Lvenile

0 The juvenile exhibited o the detendant or hiz agent sployec i
draft card, dreiver's heense, hirth certifieate, marriage lic A ather
wificial or apparentiy orficial document purportng to show t
nile wis cighteen vears of aoe or over or married, and the pers
such document wies exhibived did net otherwize have reazons
helteve that such juvenile wis under the agre of eighteen and

)0 s an affirmative defense 1o a charge under
involving material or & performance whnd THAT s obscene « r narmful to
juveniles, that such material or performance was furnished or sresented
for 4 bona fide medical, scientific, educational, governmenta:, udicial, or
other proper purpose, by a physician, psychologist, sociologi=:
teacher libraran. ciercyman, prosecutor. judge, or other pris

(D EXCEFT A2 FROVIDED IN DIVISION (B OF THIR REC
TION, MISTAKE OF AGE I8 NUT A DEFENSE TO A« H-\h(:h
UNDERTHISSECTION,

(I) Whoever violates this section i guilty of dissemin
harmful to juveniles. If the mutertal or performance involved
Juveniles but not obseene, violation of this <eetion is a misdemeanor of the
first deyree, [fthe materal or performance involved is obscene AND THE
JUVENILE TO WHOM IT 18 SOLD, DELIVERED. FURNISHED,
DISSEMINATED, PROVIDED, EXHIBITED, RENTED. 0R PRE.
SENTED, THE JUVENILE TO WHOM THE OFFER [& MADE OR
WHO IS THE SUBIECT OF THE AGREEMENT, OR T}* JUVE-
NILE WHO IS ALLOWED TO REVIEW, PERUSE, OR VIEWITIS
THIRTEEN YEARS OF AGE OR OLDER. violation of thes sectionis a
felony of the fourth degree. |F THE MATERIAL QR PERFCGEMANCE
INVOLVED I8 OBSCENE AND THE JUVENILE TO WHOM IT I8
S0LD, DELIVERED, FURNISHED, DISSEMINATED, PRO-
VIDED, EXHIBITED, RENTED, OR PRESENTED., THE JUVE-

Loder this

e

mijuvenile

NILETO \‘\-'HOM THE OFFER ISMADE OR WHO IS THE 2URJECT
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OF THE AGREEMENT, OR THE JUVENILE WHO IS ALLOWED
TO REVIEW, PERUSE. OR VIEW IT lq !UNDER THIRTEEN
YEARSOF AGE, VIOLATION OF THISSECT N IRAFELONY OF
THE THIRD DEGREE.

® Sec. 29073110 (A NO PERSON WHO E == CURTODY. CON-
TROL, OR SUPERVISION OF A COMMERCIAL ESTABLISH-
MENT, WITH KNOWLEDGE OF THE CHARACTER OR CONTENT
OF THE MATERIAL INVOL VED, SHALL DiZFLAY AT THE ES-
TABLISHMENT ANY MATERIAL THAT I3 H ARMF UL TOJUVE-
NILES AND THAT I3 OPEN TO VIEW BY JUVENILES AS PART
OF THE INVITEDGENERALPUBLIC,

(BYIT 1S NOT A VIOLATION OF DIVISLCN ) OF THIS SEC-
TION IF THE MATERIAL IN QUESTION [~ DISPLAYED BY
PLACINGIT BEHIND“BLINDER RACKS"OF 2IMILAK DEVICES
THAT COVER AT LEAST THE LOWER TW:O-THIRDS OF THE
MATERIAL, IF THE MATERIAL IN QUESTION 18 WRAFPED OR
PLACED BEHIND THE CQUNTER, OR IF THE MATERIAL IN
QUESTION OTHERWISE 15 COVERED OR LCATED 80 THAT
THE PORTION THAT I3 HARMFUL TOJUVENILES IS NOTOPEN
TOTHE VIEW OF JUVENILES.

(CYWHOEVER VIOLATES THIS SECTION [SGUILTY OF DIS.
PLAYING MATTER HARMFUL TOJUVENILES A MISDEMEAN-
OR OF THE FIRST DEGREE, EACH DAY DUHING WHICH THE
QFFENDER I8 1N VIOLATION OF THIS SECTION CONSTITUTES
ASEPARATE OFFENSE.

® Sec. 2007.32. (A) No person, with knowledge «f the character of the
material or performance involved, shall do any of the Sllowing:

(1) Create, veproduce, or publish any obscere materisl, when the
offender knows that such material iz to be used for commercial exploitation
or will be publicly disseminated or displayed, or when he is reckless in that
regard;

(2) Brsehbit FROMOTE or advertise for sale, DELIVERY, or dis-
seminations ae: sell n, DELIVER, publicly disser inate ». PUBLICLY
display, EXHIBIT, PRESENT, RENT, OR PROVIDE; OR OFFER OR
AGREE TO SELL, DEL XVFR PUBLICLY DISSEMINATE, PUR-
LICLY DISPLAY, EXHIB[T. PRESENT, RENT. ORFPROVIDE, any
ohscene material;

(3) Create, direct, or produce an obscene performance, when the
offender knows that it is to be used for commereizl xploitation or will be
publicly presented, or when he is reckiessin that rezard;

t4) Advertise OR PROMOTE an obscene perfrrmance for presenta-
tion, or present or participate in presenting an vhse - performarnice, when
such perfol manee 15 presented publiely, or when adrazston is charged.

) Besaess BUY, PROCURE, POSSESS, v contrel any obscene
m;.\u.frulmlh purpose to vielate division (AX2Vor 3 [ this section.

(B Itz an affirmative defense toa charge undsr thiz section. that the
matenial or performance involved was dizsemitiaied or presented for a
bona fide medical. scientific, educational, reli governmental. ju-
dictal, ve other proper purpose, by or to a phy=oan, psychologist, so-
ciologist, scientist, teacher, person pursuing bona i studies or reseurch,
librarian. clergyman, proseeutor, judye, or other twrson having a proper
interest in such material or performance.

() Whoever violates this section is guilty of pandering obscenity, a
misdemeanor of the first degree, [fthe offender B vreviousty HAS been
convicted of n vinlation of this section or of section 2407 31 of the Revised
Code, then pundering vbseenity is a felony of the fourh degree.

@ Sec. 29073210 (A) Nu person, with knowledwe f the churacter of the
material or performance involved, shall doany ol the Iollowing:

(1) Create, reproduce, or publlh-h any obscere md(erldl that hus a
mitor aa vne of its partivipants or portrayed observers

(2) ¥nehibit PROMOTE or advertise for sale or Jisseminations: sell,
DELIVER, disseminate, ev display, EXHIBIT. PRESENT, RENT. OR
PROVIDE: OR OFFER OR AGREE Tt} *ELL. DELIVER, DIS-
AEMINATE, DISPLAY, EXHIRIT. PRESENT. KENT. OR PRO-
VIDE, any obscene material that has a minor u» one of its participants or
portrayed observers;

w3t Create, direct, or produce an obseene werformance that has a
minor as one of its participants;

A Advertise OR PROMOTE for presentation, present, or par
ticipate in presenting un obseene performance thatl fas a minor as one of its
participants:

(5) Pewwews BUY, PROCURE, POSSEES,
material, that has a minor as one of its participants.

(f) Bring or cause to be brought into this sale wp ANY obscene
material that has a minor as one of its participants cr tortrayed observers.

(B)(1) This 2ection does not apply to any materal or performance that
is sold, disseminuted, displayed, possessed, contre Ded. brought or cansed
to be brought into this state, or presented for 2 cona fide medical, sei-
entific, educational, religious, governmental, juiical, or other proper
purpose, by or to d phyaician, psychologist, socio . scientist, teacher,
person pursuing bona fide studies or research, ibrarnan, clergyman, pros
eentor, judge, or other person having a proper interest in the material or
perfurmance.

(2) MISTAKE OF AGE IS NOT A DEFENSE TO A CHARGE
UNDER THISSECTION.

(3) IN APROSECUTION UNDER THIS SECTION, THE TRIER
OF FACT MAY INFER THAT A PERS0ON IN THE MATERIAL OR
PERFORMANCE INVOLVED I8 AMINOR IF THE MATERIAL OR

. oeontrol any obscene
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PERFORMANCE,
PRESENTATION. OR OTHERWIS

CPERSON ARA MINOR.
ver violates thiz section i= guilty of pundering abscenity
m\ol\mg 2 muinor. Vielation of division (A1, 2, (35 (b or 6 of this
section is a fr.ny of the second degree. \ml.mrm nl division (A «5) of this
seclion is & prdemensmr FELONY of the fiest FOURTH degroe. 1f the
offender previously has been convieted of or pleaded guilty to vietation of
divishon fhws of this section OR SECTION 2007322 OR 2007328 OF
THE REVIZED CODE, pandering obscenity involving a minor IN VIO-
LATION OF DIVISION (AX5) OF THIS SECTION i# a felony of the
fourth THIRD depree.

@ Sec. 20T 22 1A No person, with knowledpe of the churacter of the
ywmanee involved, shall do any of the following:
CRECORD, PHOTOGRAPH, FILM, DEVELOFP, re-
product. blish any materu! that shows o minor participating or
engamvwlr conualactivity, masturhation, or bestiality,

2+ Kot o pebvertioe ADVERTISE for mlvunhuwnnn ition, sell,
DXF-TRIHI_ TE. TRANSPORT, disseminate, EXHIBIT, or dizplay any
material that ~hows a minor participating or engsging in w\ua‘. aetivity,
masturbation. or bestiality;

e Creace, direct, or produce a performanee that shows & minor
participating or enpaping in sexaal activity, misturbation. or Drewrisdity:

i Adv erize for presentation. present, o purticipate in prosent
performance That shows @ minor parieipaling or emiyog in s
tivity, masturbation, orbestiality:

(51 Pomees SOLICTT, RECEIVE, PURCHASE, EXCHANGE
POSSESS or control any material that shows 8 minor partivipating or
engayging 1 seada activity, masturbation. or bestiahity:

- Brizne or cause to be brought into this state et that
show - @ min r partielpaliig oF enEinmg i seS il activiey . mastarbation
or estiadit, UR BRING, CAUSE TO BE BROUGHT. OR FINANCE
THE BEINGING OF ANY MINGR INTO OF ACROSS THIS STATE
WITH THE INTENT THAT THE MINOR ENGA IN SEXNUAL
ACTIVITY. MASTURBATION, OR BEATIALL IN A PER-
. FORTHE FURPOR TPRODUCING MATERIAL
ING A VIRUAL REPRESENTATION DEPICTING THE
MINOE ENGAGED IN SEXUAL ACTIVEFY ) THBATHON. OR
BESTIALITY,

(B Th

THROUGH ITS TITLE, TEXT. VISUAL RE-
. REPRESENTS OR DETICTS

any

cotion does not apply te any material or perfonmance that
is sold, disseminated, displayed, possessed, controlled, brought or cansed
to be brougn: inte ths state, or presented for a bona fide medical, sci-
entific. udqmm‘mal‘ religious, governmental, judicial, or other proper
purpose, by or to & physician, psychologist, socoluglst, soentist, teucher.
person pursuing bona fide studies or research, Hbrarian. clergyman, pros-
ecutor, judge. or other person having a proper interest e the material or
performance.

(2) MISTAKE OF AGE I8 NOT A DEFENSE TO A CHARGE
UNDFER THIS SECTION.

(3N APROSECUTION UNDER THIS SECTION. THE TRIER
OF FACT MAY INFER THAT A PERSON IN THE MATERIAL OR
PERFORMAN NVOLVED [8 A MINOR IF THE MATERIAL OR
PERFORMANCE, THROUGH 't TITLE, TEXT, VISUAL RE-
PRESENTATION, OR OTHERWISE, REPRESENTS O DEPICTS
THE PERAON ASA MINOR.

(1 Whoever violates this section is guilty of pandering sexually
ariented master involving a minor. Vielation of division 1AL (20 (), 40,
or (61 of thes section is a felony of the second degred, Vielation of division
section s ¢ Misdemeanor of the first degree. 17 the offender
been convieted of or pleaded guilty to a violation of dhvision
section OR SECTION 2907321 O 20607323 OF THE
REVISED CODE. pandering sexually oriented matter involving a minor
IN VIOLATION OF DIVISION (Ax5) OF THIS SECTION iz a felony of
the fourtl: de=pree,

® Sec, 2078 (A No person shall doany of the following:

(1P wograph any minor who is not the person's child or ward ina
state of 1 cor ereate, direct, produce, or transfer any material or
perfura 1t shows the minor in a state of nudity, unless both of the
following

ateriat or performance is, or (= to beo sold, dissemnated.
sxce contralled, browght or cased te be broaphs ot s
e fur s hona fide arti=sic, medical, sepentifiv, edusinann
srrimental, judicial, or other proper parpose
cebolorisl, soctolorst, selentist, b
o ‘b lbrarian, elergy o,
e NPt Ui e rln o perTo
B nt=. i tridian or custodhial conser -
CnHNor, o 'hu wee of the

U\ or Tod

re]lmz
phyai

B ILIFRI S

TR RIS U MR
Tty i 'xl‘uH' s, ‘\’Hf"(‘ll s
nlote thee phetogr vy ot b
mehor child ar wani, ina state of nuy
mingr child or ward in a state of nudit)

Butor Shiby er ol er
L OF eollee Tl Do The
in any material or
the
material or performance is sold, disseminated, displayed, possessed, cot-
trolled, bmught or eaused o be brought into this u\fm or presented for a
bona fide artistic, medical, scientific, educational, religious, governmen
tal, judicial. or other proper purpase, by or 1o a physician, psychologist.
sociologist, scientist, teacher, person pursuing boni fide studies or re-

use of his
perfarma. e or use or trunsfer such material or performancee urnle
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search. librarian, clergvman, prosecutor, judge, or other person hieno a
proper interestin the material or performance;

(3% Possess ar view any materiad or performance that shows o=
who ix not the porson’s child or ward in a state of nudity unless one
foiowing applies:

war The material or performance is sold, disseminated. disp
pussessed, controlled, brought or caused to be brought into this =
prezented for g bona fide artistie, medical, seientific. educations.

fynous. povernmental, judicial, or other proper purpose, by or to
stefan, paychologist, sociologist, seientist, teacher. person pursui
ficde studies or research, librarian, elergyman. prosceutor, judge, or
pe-raon having u peoper interest in the material or performanee.

thy The person knows that the parents, yuardian. or custo
cutimetited i writing to the photographing or use of the minor in a
nudity und to the manner in which the material or performance i «
trunsferred,

(B Whoever viodates this section i puilty of illegal use of w mi,
iitv-oriented matertal or performance. Whoever violates divisior
i of this section v guilty of a felony of the second deprece, W

Cates divicion (A of this section = guilty of o mizdenueanor of
degree. I the offender previously hue been convieted of or pleade s
wow vieation of fhﬂ%ﬁt—-’rh—mw} thi= sietion OR SECTION 2007

Cillerad wee o7 minor in RIS
sted material or pertformanes 1N VIOLATION oF DIVISION A 5
COF THIS SECTION = u felony of the fourth depres

@ Sec. 200754 1A No person, as a condition
TION CONSIGNMENT, ardehvery of any maty
m—e(—hemmam« e T L
Cror punsinee to aceept any other mu:«-m:ﬂ reaaoiably belicye
ene, or which 1if furnished or presented to s wotl.d
rodation of section 280731 of the Hevised Code.

B NOCPERSON SHALL DENY OR THREATEN To
ANY FRANCHISE OR EMPO=E O THREATEN TO IMPOUS
AL OR OTHER P LTY UPON ANY PURCHY
CONSIGNEE BECAUSE THE PURCHASER OR CONSD:
FALLED OK REFUSED TO ACCEPT ANY MATERIAL
SONABLY BELIEVED Tu BE OBSCENE A® A CONDITIe ™

E. ALLOCATION. CONSIGNMENT, oR DELIN i
ANY OTHER MATERIAL OR GOODS OR BECAUSE THL

HASER OR CONSIGNEL FTURNETY ANY MATERIAL
IEVEDTO BE ORSCENE] ITIALLY ACCEPTE!

() Whoever violutes this section is puiity of compelling aceep-aroe of
whiectionable muaterials. a felony of the fourth degres

® Sec 291020 (A No person, who is the parent, aodian. o<
on h.nmmu«iml\ or control, or person in locy parentiz ofa e
eurhteen veurs of ape or g mentally or physically indicapped ¢
vwenty-ohe vears of ape, shall create a substantiad nsk o the b
safety of the ehild. by viotating a duty of eare, projeciion, or =uppe-
w0t a viekition of a duty of vare, proteetion, or support under thi=
when the parent, puardian, custodian, or person having custody or
7 u child treats the physical or mental Wness or defeet of the
-piritual means through prayer alone, in accordunce with the tevs - wta
reoogmized religious body

(B No person shall do any of the following to a chikt under o
vears of age or a mentally or physically handicapped child ander @
cre vears of age:

{1 Abuse the child:

(2) Torture oreruely ahuse the chill

G Administer corporal punishment or othier phvsioal dizcs i
measture, or physivally restrain the child in g eruel manner or o0
snped period, which punizshment, discipline, or restradnt ey
srder the cireumstances and ereates u substanual risk of serios - -
warn to the chitd:

(4 Repeatedty administer unwarranted diseiplinary measur
cnild, when there is g substantial visk that such conduct, if eont
seriously impair or retard the child's mentathealth or developme

i lntive, COERCE, permit, encourage. corpel, Hll\l
U EE or allow the child weact, model, or inany other way purtie
shetographed for, the production, presentation. dissevun
riizement of any marerial or performance lh. s HERNOWS
VABLY SHOULD KNOW 1s obroene, s debiree i e
wied &—-ﬁrk'— o b bR of pepfemseeer Rt 2 S )
Hiveoriented matier,

L oeneolrre, er foree The child tooon
s e e prostitttion weooeprastitute, O OTHERWISE AL
: :H' LN =00 l\ NG l\l R ENGAGENG N PLos
T casendan thy division, “prestiute
aarsection 20T 0 of the Bevieed Code
IS R ST PR A S
natiee Uit s prodnecd
. nhl'l\ eiluction, reliy
St purpesse, by or Lo physician peo -
teacher, penon pursuing boma fide studies or research, hbranarn
man. prosecutor, judge, or other person having @ oroper ntere s
material or performance,
(2 MISTAKE OF AGE 18 NUT A DEFENSE TO A CHARGE

UNDER DIVISION (5 OR (6)OF THIASECTION,

G IN A PROSECUTION UNDER DIVIZION (i 0F THIx
SECTION, THE TRIER OF FACT MAY INFER THAT AN AUTOR,

the =ade. Ald

ruoteds of

Suveile

Aeviiol s 1l

BT
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MODEL, OR PARTI!
FORMANCE INVOLVE]

PERFORMAN( THER
PRESENTATION, OR O

THE ACTOR. MODEL, O]

Chr Az uwsed in this divie

e Materal,” Uperfo
have the same meanings s

th “Nudity-oriented
that shows 2 munar in a G
averiyre person applyviog o
prurientinterest

ten "mexidly orienten
thut shows wommor parti
turbation, orbestiality.

(Ih Whoever violates ©
the offender violutes divis
children is a misdemeusnor
results fnserious physical b
previousiy heen convieted
invaiving neglect. ubandar
physicat wbuse of w chiid. «
depree. If the offender vil
endangering children i o
viclation results in sevious
offender has proviousn b
of wuny offense involving
linguenes of, or pi
of the zecond degr
setion, emdangerin

L] 20T A Fe
sentetce of IMPrizonment
sentetiee al imprisonment
or the United States, bnoa
demeanor shall be served
for fetony sersed i state

1B A sentence of impn
other sentenee of imprs

Hh Whan the triad cou

(2) Whien it 1s l”l})ll"l‘«i
OF \I—( llu\ 200721,

sical at

I<th

et

2907.321, THON 2907,
2919.22, section 2921 034, or
OR FOR A \'IUI.

EDCOLE THATI

(3 Wheti it i imposed
pﬂl"ﬂ]k_‘\-\ OF e5Cnp!

(41 When o three-yvear
SUAnt to section 2929, 71 of tt

(Cysubject tothe maxi
(1 When consecutive
felony under division (B 1)
15 the agpregute of the cot
muximum termta bt‘ served
terms imyposed.

{2y When consecutive
felony under division (B
served is the agpregate of
duced by the time already
maximum term imposed iz
terms imposed.

C D When eonsecutive -
division (Bi-4) of this seeti
carceration imposed pursUi
be served first, and then o
served, with the wrrreprat
termined in the same manne
are determined pursuant to

B When wperson s
Seeutively to indefiute ter
ﬂ}'l\luk nearreration unpie-n
Code or 16 not
of wetuud {neareeor
Medreeratig il

it
CaePV e

o b

gl
e d
tret

[ELI S FOPR

R

9 the terny 1o .

(IR IR SN

Mpwsend
(B Consevutive terts,
(1) An agymeegate mini
Becutive termns imposed neli
Rotinclude a term of impriso
(@) An agyregate minie
three. ~yedr terms of actusl
-T1of the Revised Code:
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., udee . or other per<on having a

manee,

roperformanee that ~hows a4 minor
State o nudiy unieer ane

sntd dissetnimated.
Probe brought into this - Lar
Hends scentfivc, edueation
r ;n'u;u\r PHPpee. By or \pvv

U acher. per=on puraiity Hena
Loprosecutor, judye, orother
1(!1 performimee,
h yuardinn, or custodiin hus
i or use of the minor ina tate of

Taterial or pwlurnl;nwv t5 Used or

Cilty of Hlegal use ofa minorin g
e Whoever violites division Ay
ny of the second degree. Whoever
suilty of w misdemeanor of the tirst
neen comvicted of or pleaded ol
Cetten OR SECTION 2007 021 OR
legal wse of w4 ounor ina nudity-
IHLATION OF DIVIS[ON - A
drth degree.

v econdition to the sale, ALLOCA

Fany muterial or woods of any kind,

Her or coftetge reguire the pur-

material reasonubly believed 1o be

sented to a fuvenile would be in

A Code.

Y OR THREATEN TO DE
THREATEN TO [MPORE
TUPON ANY PURCHASE h()l{
ROHASKR OR CONSIGNEE
EPT ANY MATERIAL RE

SCENE AR A CONDITION TO
GNMENT, OR DELIVERY OF

I OR BECAUSE THE PUR
IINEI ANY MATERIAL BE-
ANITIALLY ACCEDTED
wuilty of compeliing aeveptanee of
nrth degrec,

s the parent, guardian, custodian,
-on i laeo parentis of i enind umde
wally handicappasd chibd
+aubatantial rizk 1o the hewth

Teutes proteciion, or suppors, Itis
omyer suppert sinder -t djvision
CPRTROR VIO vastody et
Pl et slefect of the oRid by
twevordanes with the temes- of l

ler

Howing toa child under eynteer
handivapped child umder twengy-

1

ntoor ather phyacal diseg
dinaened munmer or for
ipline. or restrunt = exoes

abstantial risk of seriois phys

ated discipiinary meazures 1o the
at =uch corduetaf contimued, will
sl health or development:
osurage, comnel, HIRE, cmulov,
inany other way }};n‘tim{)urw
entation, dissenunation,
tiee that HE KNOWS= 06 EA-
B e e R e
m-fh-»ﬂmm Hint s a0 seaualiy
atter;
r furee the child to solicit 5w or
WOTHERWISE FACITITATE
NGAGINGIN TTUTION
vision, prostitute” has the came
e Codes,
Sdoes not apply to any materiul or
L or disseminated for i bona e
-uovernmental iudiciit, orther
holtogizt, soeiojon=t, e
103 ob Pesearch, brarian, « u;.r‘
4 having i proper inters

A DEFENSE TO
IR SECTION.
L DIVISION (B

A CVHARGE

B OF THIR

AY INFER THAT AN ACTOR,
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\u\l)FI OR PARTICIPANT IN 'I‘HI‘I MATE Rl-\I nfR PER-
CORMANCE INVOLVED [= TVIEN MA Lo
SLRPORMANCE, THROUGH T Vi HE-
AR NTATION, R OTHERW it T

LT \IUM OB PARTHIEANT A= AJUVEN

In division and sQvision O R0 of this sect

performanee.” TORSCENT T and e aly”
e G s e (H()n 20T o the Revised ¢
BN slity-orented matier” mears any matersal or te o mmaner
mibor i atate of ity and that, taken as a - s the

o applving contemporary commonity standard=. o eals to

N LLereRTL
o rsetally ortented matter”™ mosns any madertal or g It
o4 InGE pArLICipating of engaging i sexual . M-

whation, urbestialivy

DY W hnever vielites this seetion = auilty of endangering
o viokutes division (AY or Bt of this section, o
sitdvin 1s o misdemeanor of the first degree, except that if
btz in serious physical harm to the child involved, orif the o
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ROGER LEO DAUTEL SCORESHEET

CRIME SCORED IN PSI
Ohio #3011 gross sexual lmposition F2
Ohio #8300 vandalizm F3
Ohio #7946 complicity to periury F3
Levy Co 87-304
armed burglary F1
criminal mischief F3
grand thett F3
grand theft F3
burglary F3
criminal mischietf F3
sumpter Co 88-530 escape F2

Leon Co C92-234 trespass att warning MM

Leon Co €92-1395

AM1 possession chemicals F3

AMZ loitering MM
Leon Co R92-1064

AF1 agqravated assault on LEO F3

AM?Z trespass structure F2

PSI scored 1 F1,
Trial court scored
constraint.

I Primary offense
II other offenses
IITI prior convictions

Fl

F2

F3 (l1st 4)

F3 (additional)
MM (lst 4)

MM (additicnal)
IV Legal restraint
V victim injury

Total

3 F2, 9 F3, 2 MM, and

Fl, 2 F2Z, 6 F3, 5

SCORESHEET

30
48
27
45
2

0
36
36

329=9-22

APPENDIX D

SCORED BY
TRIAL COURT

F2
MM

F3

F1
F3
F3
F3
F3
F3

F2

MM

MM
MM

no crime-acgunittal
Lesser offense MM

legal constraint.
MM, and no 1legal

TRIAL COURT

105
0

30
33
27
is
6
2
0
36

257=7-11




