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STATEMENT OF T3E CASE AfSD FACTS 

Respondent accepts the statement of the case and facts 

contained in the petitioners jurisdictional brief. 
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Respondent disagrees t h a t  thc District Court's decision in 

this case conflicts with this Courts holding in Massev v. 

609 So.2d 598 (Fla. L992), since in this case the defendant was 

not on notice that habitualization would be sought. 

state, 

The District Court's decision was based on a Case pending 

for review in this Court. 

under Jollie v. State, 405 So.2d 418 (Fla. 1981). 

This Court therefore has jurisdiction 

2 



POINT 

THIS COURT HAS JURISDICTION OVER 
THIS CAUSE BECAUSE THE LOWER 
COURT'S DECISION RELIED ON A CASE 
CURRENTLY PENDING REVIEW IN THIS 
COURT. 

Respondent concedes that this Court has jurisdiction under 

Jollie v. State, 405 So.2d 4188 (Fla. 1981), since the District 

Court's opinion relied in part on ThomDson v. State, 638 So.2d 

116 (Fla. 5th DCA 1994), which is pending review in this Court. 

Respondent disagrees, however, with Petitioners position 

that the District Court's opinion in this case conflicts with 

Massev v. State, 609 So.2d 598 (Fla. 1992). As the petitioner 

points out in its jurisdictional brief, Massey dealt with notice 

to a defendant that the State seeks to have the defendant 

punished as an habitual offender. 

notice at all, it was merely that habitual offender sentencing 

was possible, not that it was being sought by anyone. 

' In this case, if there was 
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CONCLUSION 

BASED UPON the argument and authorities expressed herein, 

Respondent respectfully requests that this Honorable Court accept 

jurisdiction in this cause. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 
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PER CURIAM. 

R E C E I V E D  

PUBLIC DEFENDER'S OFFICE 
7th CIR. APP. 5EV. 

We vacate the habitual offender sentence imposed in this case 

and remand this cause f o r  resentencing. See Santoro v. S t a t e  I 1 9  

Fla. L. Weekly D2302  (Fla. 5th DCA Oct. 2 8 ,  1994); ThomDson v, 

State,  638 So. 2d 116 (Fla. 5th DCA 1994). See a Is0 co  le v. S t a t e ,  

6 4 0  So. 2d 1194 (Fla. 1 s t  DCA 1994). 
-- 

Sentence VACATED; cause REMANDED. 

PETERSON and DIAMANTIS, JJ., concur. 
GRIFFIN, J., dissents without opinion. 


