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RECUVED 

IN THE SUPREME COURT OF FLORIDA 
(Before a Referee) 

THE FLORIDA BAR, 

complainant, 

-vs- 

GARY C. G-, 

Respondent. 

MAR 2'1 1995 

SUPREME COURT CASE NO: 8 4 , 8 9 7  
(93-31.809 (09El & 94-30,110(093) 

THIS CAUSE came tof  be heard upon the complaint filed by THE 

FLORIDA BAR agains t  Respondent GARY G. GRAKAM. The first thirteen 

coun t s  of THE FLORIDA .BAR'S compiaint' p e r t a i n  to acts allegedly 

committed by' Respondent acting in his .. 'capacity. as county court,. 

judge f o r  C i t r u s  County; ' Fldrida.'  .Tsese* t h i r t e e n  counts are 
A .  . .  ' .. . .  . 
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summarized below. 

In Count 1' THE FLORIDA BAR alleges t h a t  Respondent grossly 

abused h i s  judicial power by increasing t h e  sentence he imposed 

upon a defendant from a six month suspension of defendant's 

driver's 1icense.to a nine month suspension, and finally to a one 

year suspension, merely because the defendant questioned the 
I 

fairness of the sentences. (Complaint 9% 10-16) .  ' 

In Count 11' THE FLORIDA BAR alleges that Respondent, upon 

learning ~. that a defendant standing before the c o u r t  was a shrimper, 

s t a t e d  'in open cour t  that shrimpers were unsavory characters that 

tended . .  to be i n  trouble. ' It is further 'alleged . t ha t  Respondent 

ordered the. defendant not  to associate with anyone engaged in the 
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bus iness  of shximping. He then changed h i s  order and placed 

defendant on proba t ion  w i t h  the Special  condition that she f i n d  

alternative employment. The Respondent's order did not have any 

relation to the crime f o r  which the d e f e n d a n t  was charged. 

(Complaint 5% 17-21) - 
In Count 111, THE FLORIDA BAR alleges that Respondent 

sentenced a defendant to probation and as part of the sentence ,  

ordered t h e  defendant to perfom 4 0  hours  Of community service for 

the state attorney's off ice .  It is further alleged t h a t  Respondent 

stated he would suspend ten  hours Of t he  community service if the 

defendant washed the State Attorney's car  with the t-shirt 

defendant was wearing in court. (Complaint $9 22-27). 

In Count IV, THE FLORIDA BAR alleges that when the mother of 

one defendant in a case before Respondent questioned the fairness 

of t h e  sentence he imposed, the Respondent stated to the mother in 

open court, l g ~ ~ u  know what h i s  problem is, his problem is YOU. It 

is not me. It is you. I: can tell by the way you are  defending 

h i m . "  rt is f u r t h e r  alleged t h a t  Respondent then engaged courtroom 

personnel and spectators in a speech designed to f u r t h e r  embarrass 

t h e  defendant's mother and, in SO doing, needlessly utilized vulgar 

and highly inappropriate language. 

- 

(Complaint g$ 28-32). 

In Count V ,  THE FLORIDA BAR alleges that Respondent was the 

presiding judge in a case where a defendant was charged with 

misdemeanor ba t t e ry  on his estranged wife. It is further alleged 

that as a condition of probat ion,  the Respondent prohibited the 
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charged. (Complaint 9% 3 3 - 3 6 )  - 
In Count VI, THE FLORIDA BAR alleges that the Respondent was 

t h e  presiding judge in t w o  cases involving misdemeanor possession 

of ,marijuana. In one case, Respondent ordered as a condition of 

the'sentence, that the defendant ass i s t  the Citrus County Sheriff's 

O f f i c e  in tttwo buys and ? t w o  S @ l 1 S . "  In the  o the r  case, Respondent 

ordered the defendant to Ilassist the state attorney's office in 

catching a drug dealer" a5 a condition of his sentence of 

probation. It is further alleged t h a t  the Respondent had 

insufficient evidence to determine whether the defendants were 

sui table  to par t i c ipa t e  i n  such transactions and whether t h e  C i t r u s  

County Sheriff's O f f i c e  or the State attorney's off ice  des ired the 

defendants' assistance. (Complaint 37-43). 

In Count VII, THE FLORIDA BAR alleges t h a t  Respondent, in open 

court and without factual basis, accused an assistant public . .  

defender and a defendant  of deliberately falsifying a- t r a n s c r i p t  

used in the defendant's appeal. (Complaint 19 4 4 - 4 7 ) .  

THE FLORIDA BAR alleges that Respondent, 

w i t h o u t  a factual b a s i s ,  accused a captain and investigator of the 

In Count VIII, 

on h i s  own recognizance and I t t rading o f f i c i a l  actions f o r  o ther  

beneficial The respondent sentenced acts by the defendant. I' 

defendant to 90 days in t h e  county jail as punishment for his 
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l ' impropertt  re lease,  s t a t i n g  in open c o u r t  that a t e n  sentence 

would have otherwise been appropriate. I n  refusing to mitigate the 

sentence, Respondent directed t h e  defendant to "tell. your friends 

that's what you get f o r  trading favors  to get out of the ,-itrus 

County J a i l . "  (Complaint 88 4 8 - 5 4 ) .  

' In Count IX, THE FLORIDA BAR alleges that Respondent, during 

a hearing in open c o u r t ,  accused t h e  state attorney's off ice  of 

r o u t i n e l y  lessening DUI (driving under the i n f l u e n c e )  offenses for 

lawyers and doctors  to reckless driving, and specifically accused 

State Attorney Brad King of favoritism i n  t h e  disposition of DUI 

cases while Brad King was an assistant State a t torney .  Respondent 

repeatedly demanded that the C h i e f  Assistant State Attorney explain 

the e x e r c i s e  of discretion by the  s t a t e  attorney's off ice  in 

charging the ca5e before h i m  as a misdemeanor r a t h e r  than a felony 

so that Respondent could ascertain whether the decision was the 

result of politics and favoritism. 

In Count X,  THE F W R I D A  BAR alleges that Respondent called an 

attorney who had been waiting fo r  a hearing into his chambers. 

Respondent berated the attorney f o r  being improperly dressed f o r  

c o u r t .  The a t t o r n e y  in ques t ion  Was Wearing a leather: spor t s  coat 

with matching pants and tie. mile berating the attorney, 

Respondent poked the a t to rney  i n  the chest with his.finger. 

v 

(Complaint. 29 55-60). 

The a t t o r n e y  advised Respondent that he had worn the coat in 
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courtroom a t t i r e .  However, the attorney apologized and informed 

Respondent that he would not wear the Coat in Respondent's 

courtroom again. 

Respondent rejected the attorney's explanation and apology as 

"not good enough" and required the attorney to wear the 

Respondent/s coat back into the Courtroom. Respondent's coat was 

several sizes too small f o r  t h e  attorney and he was greeted with 

laughter by courtroom spectators.  The attorney described this 

incident as unnecessary and demeaning. 
I 

(Complaint 111 61-67). 

In Count XI, THE F M R I D A  BAR alleges that Respondent was 

designated as Act ing  Circuit Court Judge for Citrus County due to 

t h e  temporary absence of t h e  c i r c u i t  judge normally assigned t o  the 

county's criminal docket. In carrying O u t  h i s  duties, Respondent 

improperly conducted closed proceedings in a high profile murder 

case. (Complaint T"I[ 69-75]. 

In Count XII, THE FLORIDA BAR alleges that Respondent, in open 

court, accused State Attorney Brad King and by implication, Chief  

Circuit Court Judge William T. Swigert, Of ex parte communication 

w h i c h  Respondent claimed resulted in t he  "improper1I revocation of 

his appointment as Acting Circuit Court Judge. Respondent f u r t h e r  

accused Brad King of seeking Respondent's revocation because Brad 

King was displeased w i t h  Respondent's recent decisions in a circuit 

. .  

cour t  case. 

In Count ~ 1 1 1 ,  THE FIX)RIDA BAR alleges that Respondent made 

disparaging and i n s u l t i n g  remarks about Citrus County a t to rneys  
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mistake he made as a judge was t o  i s s u e  s a i d  apology. 

These thirteen counts allege conduct almost identical to the 

conduct f o r  which Respondent was removed from o f f i c e  as county 

court judge f o r  Citrus County.' Although the allegations, if taken 

as true, reveal a serious lack of j u d i c i a l  temperament on the part 

of Respondent, nothing in the allegations indicate that Respondent 

is dishonest, venal,  or g u i l t y  o f  moral t u rp i tude .  

In fact, the Florida Supreme Court i n  explaining RespondentJs 

conduct noted that: 

As a county judge, G r a h a m  made what he perceived to be a 
valiant effort at ridding Citrus County of political 
favoritism and corruption t h a t  caused the demise of his 
predecessor. His zealous pursuit of a pure society 
apparently clouded his ability to impartially adjudicate 
the matters before h i m .  His motives are acceptable, but 
h i s  methods are not .  . . . We recognize that Graham is 
not dishonest, venal,  or guilty of moral turpitude. 
Re G r a h a m ,  620 So. 2d 1273, 1275 (Fla. 1993). 

The issue before this Court is whether such conduct can 'form 

the basis of a disciplinary proceeding against Respondent as an 

a t torney ,  notwithstanding t h e  proceedings already completed to 

remove h i m  as a judge. 

' S e e  _I I n a u i r v  Concernincr a Judcle. No. 91-415, Florida Judicial 
Qualifications Commission, Findings of Fact, Conclusions of Law and 
Recommendation of Removal, Case No. 80,273, approved by the Florida 
Supreme court in In Re Graham, 620 So: 2d 2273 ( F l a .  1993). 
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The Flo r ida  Supreme Court first addressed the issue of whether 

an attorney may be disciplined f o r  acts committed by him in his 

o f f i c i a l  capacity as. a judge in The F l o r i d a  Bar v .  McCain, 3 3 0  so. 

2 d  712 ( F l a .  1976). I n  holding t h a t  j u d i c i a l  acts may form .the 

basis of attorney discipline, the Cour t  cited to decisions from 

other  jurisdictions which found a k t I O S t  Unanimously that a judge who 

is no longer sitting may be d i s c i p l i n e d  as an attorney f o r  judicial 

misconduct. F 

I n  particular, t he  Court  quoted approvingly f r o m  Gordon v. 

Clinkscales, 215 Ga. 843, 114 S.E.2d 15, 19 (1960) which he ld  that 

j u d i c i a l  misconduct could r e s u l t  in disbarment of a s i t t i n g  judge. 

However, the Gordon c o u r t  qualified its holding, explaining t h a t :  

. . . [ A ]  j u d g e  cannot  be disbar red  for any o f f i c i a l  act 
dictated by his understanding of t h e  l a w ,  irrespective of 
how e r roneous  h i s  judgment might be, I n  order  to make 
his conduct i n  office a v a l i d  ground f o r  disbarment, it 
mUSt be clearly and SpeCifiCa1ly alleged and proved that 
such conduct resulted Solely from dishonorable motive and 
was no t  th'ought by h i m  to be his duty and within hi5  
authority. This being the rule ,  no honest judge could 
ever be disbarred f o r  judicial acts no matter how 
erroneous they might be. We hold that want of howledge, 
unsound judgment, o r  bias and prejudice on the  part of a 
judge constitute no grounds for disbarring him. That 
there may never be any misconstruction of this ruling, we 
hold f u r t h e r  t h a t  h i s  o f f i c i a l  acts, even showing they 
are c o n t r a r y  t o  l a w  and biased or prejudicial, constitute 
no evidence even circumstantial of corruption or 
dishonesty in a disbarment proceeding against h i m  and 
therefore must n o t  be allowed either i n  pleadings or 
evidence. 

Although the Gordon cour t  d e a l t  w i t h  t h e  i s s u e  of whether a sittinq 
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f i t n e s s  to pract ice  a5 an a t turne l '  is at i s s u e .  Although with a 

sitting judge, d i s b a ' m e n t  may incidentally result in removal of the  

judge from office, i n  Florida, removal is effected by proceedings 

n o t  a n  issue i n  the instant case. 

. Notably, Oklahoma followed the Gordon rule i n  detemin ing  

whether a former judge could be disciplined as an attorney f o r  

judicial misconduct. State * Ex Rel. Oklahoma Bar Association V.  

Sullivan, 596 P.2d 864 (Okla. 1979). The Oklahoma c o u r t  explained 

that if t h e  j u d i c i a r y  is to maintain its independence, an a t t o r n e y  

cannot be disciplined fox a c t s  committed in his o f f i c i a l  capacity 

as judge unless such acts involve moral t u r p i t u d e  o f  a fraudulent, 

criminal or dishonest nature, Id- 
Like the Oklahoma CQUrt, many courts have acknowledged that an 

attarney may be disciplined fo r  acts performed i n  h i s  capacity as 

a former judge, w i t h  the qualification that the judicial misconduct 

. must have involved . .  moral turpitude in some form. - See Frank D. 

. Wagner, Annotation, Misconduct in CaPacitY as Judse a s  a Basis f o r  

D i s c i p l i n a r v  Action Aqainst Attorney, 57 A . L . R .  3d 1150, 1162-1163 

(1974). 

Of the Flo r ida  cases this c o u r t  has found involving a t torney  

disciplinary actions against former judges, all involve some form 

of moral turpi tude  as t h e  basis of t h e  disciplinary a c t i o n .  ~ e e  

The F l o r i d a  Bar v.  McCain, 361 SO. 2d 700 ( F l a .  2976), The Florida 

Bar v. S e w ,  380 S O .  2d 1040 ( F l a -  19801, The Florida Bar v. Gross, 

. . , .  . ,  _...._... .. . . .  

1 
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610 So. 2d 4 4 2  (Fla. 1992). 

Moreover, the Florida Supreme Court has recently held that 

where alleged misconduct has no bearing on an attorney's ability to 

prac t ice  law and does not involve dishonesty, moral t u w i t u d e ,  

immorality, deceit, or breach of t r u s t ,  the alleged misconduct is 

not subject to d i s c i p l i n e .  The Florida B a r  v. Tavlor, 2 0  F l a .  L. 

Wgekly S20 (Fla. Jan. 5 ,  1995). 

Similarly, this Court  finds that the first thirteen counts of 

THE FLORIDA BAR'S cornplaint against Respondent do not allege - 

conduct subject to attorney discipline. The thirteen counts of t h e  

complaint describe a pattern of conduct demonstrating a Severe lack 

of judicial temperament on the part Of Respondent. They do not, - 
however, suggest that Respondent is Unf i t  t o  practice l a w ,  nor do -. 

they suggest that Respondent is dishonest, venal ,  or guilty of 

moral tu rp i tude .  

This Court directed the parties to submit writ ten  memoranda 

addressing whether THE FLORIDA BAR may seek disciplinary action 

deceit, or breach of t r u s t .  Having read the memoranda and being 

otherwise fully informed in the premises, the Court f inds  that the 

first thirteen counts of THE FLORIDA BAR'S complaint do not allege 

misconduct t h a t  may form the bas i s  f o r  disciplinary action. Thus 
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dismissed t v ;  t-h nrejudice.  

.DONE . 

7- Florida t h A s  7 
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