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STATEMENT OF THE CASE AND FACTS

The Defendant was indicted for the first degree nurder of
Phyllis Mnas and the burglary of her hone, on October 2, 1992. (R
1-3).

A. Q@iilt Phase

Ms. Virginia Taranco, an assistant vice president with the
Bank of New York, testified that in Cctober 1992, she lived at the
Tropical Terrace apartnent conplex in North Mam. (T. 614, 502).
Her apartnment, no. 208, was immediately next door to that of the
victim Phyllis Mnas, who lived in apartnment 207. (T. 615). She

had known the victim for approximately 10 years. Id.

At approximately five to ten mnutes before 800 p.m, on the
evening of October 2, 1992, M. Taranco was returning home from
grocery shopping. (T. 616, 636, 647). She was acconpanied by her
elderly nother, and an elderly neighbor, M. Gimnger, who |ived

on the third floor. (T. 616-17, 629-30).

As Ms. Taranco was going up the stairs to her apartment, she
saw the defendant, whom she knew lived on the floor above her, at

apartment 309, coming down the stairs and into the parking lot. (T.

617-18). She noticed that the defendant was wearing a multi-




col ored cap. Id.

M5, Taranco took up her groceries. Wthin eight to ten
m nutes of having seen the defendant, she heard a noise, “a thunp,”
whi ch sounded I|ike "somebody falling." (T. 619-20, 629-31). M.
Taranco went to her door, and, while standing at her doorway, heard
a voice, ‘oh ny God, oh my." (T. 626, 620). Wthin amnute or
two, she heard a second noise, ‘louder that the first one." (T.
620, 632). The voice and this second noise were fromthe victims

apartment. (T. 620).

Ms. Taranco, at this time, noticed that the victims front
screen door was hal f-way open. (T. 621). This was unusual, because
while the victim sonmetines left the interior wooden door open, the
outer screen door was never open. Id. Another neighbor, M. Ponce,
had also heard the noise and joined M. Taranco outside. (T. 622).
The nei ghbors were concerned that the victim may have had a heart
attack, and went to her door, calling out to her. Id. Ms. Ponce
went up to the victims kitchen wi ndow and reported that the lights

in the apartment were off and it was dark. Id.

Ms. Ponce then turned the door knob to the interior door. Id.

Ms. Taranco saw the door open a little, but then the door was




pushed and shut closed frominside the apartnment. (T. 622,635).
The neighbors started "banging real hard and calling her nane real
hard but [there] was no response."” Id. They then asked Ms.
Grimnger to try and contact the victim by tel ephone. Id. Ms.
Taranco also went to the parking lot to see if the victinms car was
there; it was. (T. 623). At all times since hearing the noises,
however, at |east one of the neighbors had remained by the victims

door. (T. 623-24, 635).

After approximately 15 minutes of unsuccessful attempts to
check on the victim M. Taranco called the police. (T. 624, 635) ,
Shortly after this call and while waiting for the police, M.
Taranco again saw the defendant. (T. 624). The defendant was now
com ng down the stairs from his apartnment on the third floor. Id.?
Ms. Taranco noticed a difference in his appearance at this tine.
Id. The defendant was now "really clean"; he was also no |onger
wearing a cap. (T. 624, 638). The defendant asked what was
happening, and was informed that the victim may have had a heart

attack. (T. 625) ,

Ms. Taranco's aunt then called out that the police were

! The stairway was on the left side of the victinms
doorway. The defendant's apartment was at the top of the stairway.
(T. 505-507).




. coming., (T. 625). At this point, the defendant asked Ms. Taranco
if he could use her telephone and call a cab. Id. He was allowed
to do so. I4. The defendant left prior to the arrival of the

police officers. (T. 626).

Ms. Taranco also testified that after the police arrived, they

asked for and were provided with keys to open the victinms door.

(T. 625-26). The police asked her and the other neighbors to go

back to their apartnents prior to opening the victims door. (T.

626). Ms. Taranco did not know what kind of injuries the victim

had suffered, or that she had been stabbed, until the police told

. her about it during her statenent at the police station, five (5)

days after the victims death. (1. 626-27, 645-46).

Ms. Ponce testified that she lived in apartnent 209, across
from the victim (T. 648-49). She confirmed that she had heard a
noise fromthe victims apartment, at approximately 8:00 p.m, had
seen the victims screen door open, and had thus joined Ms. Taranco
to investigate. (T. 649). She stated that after she saw that the
lights were off in the victims apartnment, she turned the door knob
to the victims door, and "the door opened like an inch." (T. 651).

Ms. Ponce added that the door then closed from the inside, and she

. heard three (3) locks closing, "pick, pick, pick." (T. 651). She




also corroborated M. Taranco's account of the unsuccessful
attenpts at contacting the victim and that at all tinmes after
hearing the noise, one of the neighbors had been standing outside
the victims front door until the police arrived. (T. 651-53). M.
Ponce also saw the defendant coming down the stairs fromthe third
floor to the second floor, after the telephone call to the police.
(T. 654). She stated that the defendant was wearing a white T-
shirt, and did not have any cap on. (T. 654-55). Ms. Ponce also
testified that she did not know that the victim had been stabbed,
and had found out when she subsequently went to the police station
to give a statement (T. 656), approximately twelve days after the

crime. (T. 753).

M. Cdifford Merriweather testified that on OCctober 2, 1992,
he had been the custodian for the Tropical apartnment conplex, for
approximately three nonths. (T. 702-703). Hs shift was from 6:00

to 800 p.m (T. 703).

M. Merriweather was waiting for his sister to pick him up
from the conplex after his shift, when he saw a nman junp; "hang
drop," off of the second floor bal cony adjacent to that of the

victim (T. 704-705, 713, 568, 872; R. 240, 246). This incident

took place approximately 20 mnutes prior to the police arriving at




the conmplex. (T. 731). The man then walked within eight to ten
feet of the wtness. (T. 707-708). The man was dressed in dark
colored jeans, dark shirt and a cap with gold witing on it. (T.
705) . Merriweat her observed that the man had his hands under his
shirt. (T. 718). His ‘eyes were big and he was sweating real bad."

(T. 706).

M. Merriweather recognized the man as a resident of the
apartnment conplex. Id. Merriweather had seen him “maybe every
other day when he was living in the building.” Id. M.
Merriweat her, however, did not know the individual's nanme. (T.

708) . The individual wal ked away. Id.

M. Merriweather testified that approximately 25 to 30 m nutes
| ater, he again sawthe sanme man. (T. 708). This tine the latter
was not sweating, but his “eyes still was big." (T. 709). M.
Merriweather did not recall how the man was dressed on this second
occasi on; he was not paying attention to the clothing. (T. 709,
727). The man told Merriweather that he was "waiting on a cab,”

and agai n wal ked off. (T. 709).

M. Merriweather, within three days of the crinmes, was shown

a photo lineup by the police, and identified the defendant as the




person he had described dropping off of the second floor balcony.
(T. 710-12, 733, 734, 739-41). M. Merriweather also made an in-

court identification of the defendant. (T. 712-13).

Oficer Sidd testified that he was one of two officers who
simultaneously first arrived at the conplex, at approximately 8:21
p.m (T. 682-83, 688). He saw the femal e nei ghbors gathered
outside the victims door, but did not see the defendant. (T. 683).
Sidd was able to obtain keys for the victims apartnment and
unl ocked her door, after ordering the neighbors back to their

apartnents. (T. 684).

Upon entry, Sidd observed the victimon the ground in the

kitchen. (T. 684-85). She was in her nightgowmn. (T. 685). There

was SOIme, “not much," blood on her, and the officer at first
could not ascertain the kind of injuries she had suffered. (T. 685) ,
Upon closer exam nation, the officer saw a laceration in the neck
area and bl ood spots underneath her nightgown. Id. The victim was
still conscious, and was able to tell Sidd that the perpetrator was

no longer in the apartment. (T.686). Sidd observed that the rear

sliding glass door exit was slightly open, (T. 686).

Fire rescue units arrived within another ten mnutes. (T.




. 698). The victim was attenpting to communicate at this time, but
could not do so. (T. 699). She was transported to Jackson Menori al

Hospital where she died. (T. 700).

The nmedical examiner, Dr. welti, testified that Ms. Mnas died
of multiple stab wounds to the chest. (T. 590). There were a total
of eight (8) penetrating stab wounds to her body. (T. 574). Two

(2) of the stab wounds were to the right side of her neck, and were

not lethal. (T. 582). Anot her two (2) stab wounds were to the
upper and |ower areas of the left breast, one of which had
penetrated the heart. (T. 582-84). Yet another stab wound went

‘ between the ribs and also penetrated the heart. (T. 584, 595). The
wounds to the heart were approximately four (4) inches deep. (T.
584). They also caused massive internal bleeding; there was one
and one half quarts of blood accunulated inside the chest cavity.
(T. 584-85). The remai nder of the stab wounds were to the
abdomi nal area and left side of the body. (T. 584-85). Due to the
| ocation of the stabs, nost of the bleeding was internal (T. 587);
there was “little” bleeding externally. (T. 587, 592). The
| ocations also reflected that the victimand her attacker were
facing each other for the nost part. (T. 588). The wounds al so

reflected a high likelihood of blood transfer, but not a lot of it.

. (T. 588). There were no defensive wounds, reflecting lack of




resistance. (T. 588-89)

The victims body alsoreflected nmultiple ‘fresh bruises,”
inflicted at or close to the time of death. (T. 573, 579). These
bruises were on: the right arm back of right forearm back of the
right hand, the left hip, right side of the chest, right side of
the back, and, around the left eye. (T. 572-73, 579). There were
also several cuts on the left side of the neck, and abrasions on

the upper and lower lips. (T. 572, 581).

The external exam nation of the victims body did not reflect
any injury to her head. (T. 586). However, an internal exam nation
of this area revealed ‘significant bruising” to the left side,
m ddl e and back of the head. (T. 586, 594) . These bruises were
caused by blunt force to the head. (T, 587). A though the bruising
to the back of the head could have occurred if the victim had
fallen and struck her head, such a scenario would not account for

the bruises on the side of the victims head. (T. 594)

Detective Pearce, the crinme scene technician, testified that
he arrived at the victinis apartment within thirty mnutes, after

the victim had been taken to the hospital. (T. 497-98). The front

door opens to the inside of the apartnment, whereas the screen door




outside of it opens in the other direction. (T. 507-10). A dead
bolt and two other |ocks on the inside of the front door were still
secure. (T. 567-68, 551). The front door leads to a small entry
hal | way which in turn opens to the conbined living and dining area.
(T. 509). Sliding glass doors, leading to a balcony outside, are
| ocated in the back of the living area and are visible from the

front door. (T. 509-11). The sliding glass doors were still open.

(T. 510-11).

Pearce investigated the balcony outside, and observed that it
was adjacent to and within tw (2) feet of the balcony to another
apartnent, no. 206. (T. 521-23, 543) , The balconies were separated
by a railing which could easily be clinbed. (T. 521-23) . An
exam nation of apartment 206 reflected that it was unoccupied and

its exit was |ocked. Id.

Inside the victims apartnent, there were two areas of
di sturbance; there was no evidence of ransacking. (T. 520). The
kitchen, which is to the inmmediate right of the entry hallway and
where the victim was found, had a small amobunt of bl ood on the
floor. (T. 509, 503, 514, 530). A pair of eyeglasses with a
cracked lens, an earring and a towel were also on the floor. (T.

514-16) . In the other area of disturbance, the living area wth

10




the sliding glass doors, there was a tel ephone outside of its

hol der, on the floor. (T. 511).

Pearce then lifted a total of 10 latents from the bal cony of
the victims apartment, the railing which separated it from the
adj acent balcony, the sliding glass doors leading to the balcony,
the kitchen table and floor, and, the interior surface of the front
door to the victimls apartment.? (T. 524-25). Four (4) of the ten
(10) l atents col l ected were of conparison value. (T. 669). Three
(3) of said four (4) latents of value belonged to the deceased
victim (T. 676). The remaining latent, lifted from the interior
surface of the front door to the victim’‘s apartment, matched the

defendant's fingerprint. (T. 670-71; R 378).

Detective Qeda, fromthe Cty of North Mam homcide unit,
testified that on October 5, 1992, three days after the crime, he
went to the defendant's parents' home in Mam Beach, to neke

contact with the defendant, as the latter was being evicted from

2 Pearce also collected the victims bloody clothing, a
towel, and blood sanples from the victinis apartment. (T. 530-34).
Various items of the defendant's clothing from his parents' hone,
including a pair of jeans with a blood spot and a baseball cap with
gold lettering, were also collected. Id. An examnation of the
above itenms revealed that the blood on the itenms inside the
victims apartnent was consistent with the victims own blood; the
bl ood on the defendant's clothing was consistent with his own. (T.
816-28).
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the Tropical Terrace conplex. (T. 747). No one was honme, so (eda
left his card. Id. A short tinme later on the sane day, Q eda
called the house, and the defendant answered the phone and
identified himself. 1d. Qeda told the defendant that he wanted to
speak to him "about sone burglaries,”" and asked if the defendant

woul d cone to the police station. (T. 748-49).

The defendant said he was busy and would come in the next day.
(T. 749)., There was no mention of any particular burglaries nor

any nmention of a stabbing. (T. 749).

Shortly after this phone call, Qeda went back to the
defendants' parents home. (T. 749-50). He already had a warrant
and had asked that a perimeter be set around the home. Id. Upon
arrival, (eda placed another phone call to the house, and told the
defendant that he did not want to wait until the next day. (T.
750). The defendant asked if Qeda had a warrant. Id. (eda

responded that he did, again without nentioning the basis thereof.

(T. 750-51).

The defendant, who had also been informed that the house was
surrounded, nonetheless did not exit the house. (T. 750-51). ( eda

placed several more calls to the house, but did not receive any
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answer. (T. 751). The defendant then emerged after approxinmately
15 mnutes, and explained that he had been naking a tel ephone call.

(T. 751-52).

Ms. Rochelle Baron testified that the defendant had placed a
tel ephone call to her at the approximate tine when the police were
attenpting to serve the warrant. (T. 773). The defendant had told
her that the police had surrounded his house, and, “[t]lhey say |

stabbed sonebody,"” (T. 773-74).

The State then rested its case-in-chief. (T. 776). The trial
judge denied the defense notion for judgnment of acquittal, having
f ound t hat the fingerprint evi dence, coupl ed with M.
Merriweather's observations of the defendant jumping out of the
rear of the victims apartnent, and, the defendant's statenents to
Ms. Barron about being wanted for a stabbing when there had been no
nmention of this by the police or neighbors, constituted sufficient

evidence. (T. 783-85).

The defense then presented testinmony from Dr. Kahn, a DNA
analyst, and Detectives Korland and Q eda, which testimny has been
exhaustively detailed by the Appellant and thus wll not be

repeated herein. (T. 816-58 Brief of Appellant at pp. 21-23). The
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defendant did not testify. The State then presented rebuttal
testinony from Detective Qeda, which again has been detailed by
the Appellant. (T. 872-74; Brief of Appellant at p. 23) . On
Cctober 6, 1994, the jury returned a verdict of guilty as to first
degree nurder, and, burglary with a deadly weapon, with an assault

or battery, of an occupied dwelling. (T. 957, R. 449-50).

B. Penaltv Phase

The sentencing hearing before the jury was held on Novenber
10, 1994, (T. 972) The State's first witness was forner Metro-
Dade Police Detective Kenneth Schwartz, who had arrested Defendant
for burglary on July 9, 1986. (T. 986). He and Detective Carl
Spath had observed Defendant outside of his house. They got out of
their vehicle and approached him Schwartz had identified hinself,
showed Defendant his badge and I D, and had infornmed hi mhe was
under arrest. (T. 986). He had asked Defendant if he was Jose
Jinmenez and Defendant told Schwartz he was. Def endant had then
said "okay," but that he needed to get sonething from the house,
and proceeded to run toward the house. Schwartz had grabbed him
and Defendant had proceeded to fight back. Def endant had punched
and kicked the detectives and they had ended up rolling on the
ground. Defendant had kicked at Schwartz' ankle and dislodged the

latter's firearm from his ankle holster. Def endant had attenpted
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to grab the gun after it cane | oose. (T. 996). Schwartz had
managed to kick the firearm away, and after about five mnutes, the
detectives had subdued the Defendant. (r.987) , Defendant did not
appear to be under the influence of drugs or alcohol at the tine of
this arrest. Schwartz placed himunder arrest for dealing in

stolen property and resisting arrest with violence. (T. 988).

Defendant's conviction in the above case, nunber 86-19524,
Eleventh Judicial Circuit, Dade County, for resisting arrest wth

violence, was admtted into evidence. (T. 998).

Dorothy Lennox, a probation officer, testified that the
Def endant was placed on comunity control on June 26, 1992, for a
period of one year, for wunrelated convictions of presenting false
insurance claims and grand theft. (T. 1004). Defendant was still
on conmunity control as of the date of the instant nurder on
Cct ober 2, 1992. (T. 1004). Defendant violated the conditions of

his conmmunity control on COctober 2, 1992, by failing to remain

confined to his residence. (T. 1006).

Def endant's conviction for burglary in the instant case was
also admtted into evidence. (T. 1011). The State then rested.

(T. 1020).
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Defendant's first witness was his father, Jose Jinenez, Sr.,
who had been a waiter at the Harbor House Restaurant in Mam Beach
for 23 years. (T. 1020-21). The Jinmenez famly consisted of
Def endant, his parents and his sister. (T. 2032). The defendant
was born on Cctober 12, 1963 and was thus 29 years old at the tinme

of the nurder. (T. 1023).

Def endant was not a good student and got bad grades in school.
(T. 1021-22). M. Jinmenez was called in to talk to the principal
of the private Catholic school that Defendant attended. Defendant's
performance inproved for a while, but he eventually began to get
bad grades again. (T. 1021). After Defendant finished 8th grade,
his father sent himto a mlitary acadeny in Mam. The father
bel i eved Defendant needed nore discipline. (T. 1022). Defendant
got in trouble at the acadeny for bringing marijuana to school.
Id. Thereafter, Defendant was withdrawn from the acadeny and
attended the Mam Beach Senior H gh School. (T. 1023). Defendant

eventual ly dropped out of school. 14,

The defendant then attended the Spectrum drug program between
the ages of 17 and 19. (T. 1023) , The father testified that he
had first noticed Defendant acting differently between the ages of

18 and 20, when he returned hone to |ive after having noved out and
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lived with his girlfriend. (T. 1023). Eventually, the father told
the Defendant to leave the house. Def endant was “maybe” hi gh on
drugs and got wild. (T. 1024). He was never violent. Id. He did
not hit anyone, but tried to punch his father during the argunment

that led the father to tell Defendant to |eave. Id.

After Defendant noved out, the famly still tried to help him
Def endant went to the Warehouse drug program and was “clean” for 18
months, but then started using drugs again. (T. 1024). The father
assuned that Defendant used crack or cocaine; he had never
personal |y observed the Defendant using drugs. (T. 1025).  \hen
the Defendant was using drugs he would have a tenper and would not
listen to people. VWhen he was not on drugs, he behaved “all

right". (T. 1025).

On cross-exani nation, the father conceded that both parents
| oved the Defendant a lot and had tried to give him everything he
needed when he was grow ng up. (T. 1026) . They tried to help him
when he had problens in school. They would go to the school, and
talked to both the teachers and the defendant. Id. They tried to
show himthe right way. They took himto a therapist. (T. 1026).
Def endant would not do what the therapist told him to do. (T.

1027). They tried to get himdrug treatment. Defendant would not
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follow the program Even as asmall child, Defendant was very
strong-willed, and would talk back to his nother. (T. 1027).
Defendant would lie to his parents, which nade them angry because

they loved him and tried hard to help him (T. 1028).

Gary Schwartz, a psychol ogist, testified that he had

interviewed Defendant on Septenber 27, 1994, approximately two

years after the crine. (T. 1037). | Q testing reveal ed that
Def endant functioned in the average range. The Bender-Cestalt
showed no sign of neurological deficiency. (T. 1038). Schwart z

also admnistered the Carlson Survey, in a subsequent visit. On
t he substance abuse scale, Defendant scored in the 75th percentile.
(T. 1039). Schwartz also admnistered the MWPI . (T. 1040) .
Def endant's score on this test indicated to Schwartz that Defendant
had a problem with substance abuse. Defendant had told Schwartz
that he began drinking beer when he was twelve and progressed to
drinking a bottle of vodka once or twice anmonth. As a teenager he
began to drink nore and started snorting cocaine and then snoking
crack. (T. 1041). Schwartz had also spoken to defendant's father
about drug use, but the father couldn't be very specific because he

had not seen the defendant using drugs. (T. 1042).

The Defendant had told Schwartz that on the day of the nurder,
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he woke up and started snoking crack and snoked about $200 worth
before 8:00 or 8:30 p.m  Defendant J5@¢[] clained that he ¢95¢
feeling paranoi d that day. Schwartz opi ned that feelings of
paranoia were consistent with some |evel of crack use. (T. 1042).
Schwartz was thus of the opinion that Defendant was under the
substantial influence of crack cocaine on Cctober 2, 1992. (T.
1042-43).> Schwartz opined that wthout the use of drugs Defendant
woul d be i npul sive. (T. 1044). He further felt that Defendant had
| ow self-esteem  Schwartz stated that defendant would feel better
about hinself, and nore aggressive if using large amounts of drugs.
Schwartz believed that wthout the use of drugs, Defendant would
probably break the law ‘less often." (7. 1045). Wthout the use
of drugs, the defendant would be able to adjust and function wthin
the regul ar popul ati on. (T. 1046). Finally, Schwartz was asked if
he had been provided with any information as to statements by M.
Merriweather, with respect to the defendant's behavior on the night

of the offenses, (T. 1046). Schwartz stated that he had only read

3 The State had previously noved to exclude this statenment
and Schwartz' opinion based on self-serving hearsay, i.e.
defendant's statenents; the defendant would not be testifying and
there was no independent corroboration of drug use on the night of
the nurder. (T. 1012-1015). The defense argued that it was also
relying on M. Merriweather's testinmony that immediately after the
crime, the defendant's eyes were big, he was sweating and appeared
to be high. (T. 1015-17). Based upon said representation, the
trial court allowed the doctor to render his opinion. (T. 1037).
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a newspaper article. Id.*

On  cross-exam nation, Schwartz acknow edged that he was not
famliar with the facts of the nurder. (T. 1063-4) The defendant
had not provided any such information. Id. Furthernore, Schwartz
had not read any police reports, wtness depositions, trijal

transcripts, or "anything whatsoever about this case” (T. 1055-

6).

Schwartz stated that Defendant never conpleted any drug rehab
prograns. He left them because he did not agree with the
"phil osophy" of the prograns. (T. 1058). The literacy tests

i ndi cated Defendant read at the 12th grade |evel despite dropping

out of school, The MWI reflected no evidence of any psychol ogi cal
di sorder (T. 1061). The defendant's famly was close and |oving;
there were no indications of any abuse. Schwartz conceded that

Def endant knew right from wong, and, was able to conform his

conduct to the requirements of the |aw. (T. 1061).

4 At this juncture, the State again noved to strike
Schwartz' opinion based on drug use on the night of the offenses,
as it was now clear that the expert had solely relied upon the
def endant's statenents. (T. 1047-52). The trial court denied the

motion to strike, stating that the jury had already heard the
opinion and striking it would be meaningless.
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Schwartz also conceded that he knew of no evidence of drug

usage the day of the nurder other than Defendant's statenents. (T.
1062) . Schwartz also adnmitted that even if Defendant was on crack
at the time of the nurder, it would not have prevented him from

knowing right from wong, or from conformng his conduct to the

requirenents of the |aw (T. 1067-68)

On redirect, Schwartz stated that he was not famliar with the
wording of the statutory nental mitigator. (T. 1068). Upon
def ense counsel showing Schwartz the printed statutory |anguage,
Schwartz then opined that, based on crack use, Defendant's
"capacity to appreciate the crimnality of the requirenment of |aw

[sic] would be "substantially inpaired.” (T. 1069).

Def endant's final witness was his sister, Iris Deleria, 383,
who was a |egal secretary with a downtown Mam law firm She had
been a legal secretary since 1980. She was a high school graduate
and had taken some college and |egal secretarial courses. (T.
1078). Deleria had heard that Defendant had used narijuana and
cocai ne. (T. 1080). Defendant was nornal until he reached the age
of about 15, when he changed. Their parents were normal and they
had a normal family life. Deleria felt that she had done well so

far in life. (T. 1080). She had never been arrested, or had any
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| egal problens, or used drugs. She felt Defendant hung around with

the wong crowd. (T. 1081).

The defense rested. (T. 1081). After closing argunment, the
jury was instructed and retired to consider its sentencing
recommendat i on. (T. 1084-1111). After 40 mnutes of deliberation,

the jury returned a 12-0 reconmendation of death. (R. 487).

The parties then submtted nmenoranda, (R. 494, 520), and a
sentencing hearing was held before the court on Decenber 8, 1994.
(T. 1119). At the hearing, Defendant introduced a letter from his
not her. (T, 1123) , Def endant al so addressed the court and
expressed dissatisfaction with his attorneys and maintained his
i nnocence. (T. 1123). Def endant added that he should be
sentenced to life because a death sentence would adversely affect
his nother. (T. 1126). He also stated that he had personally
contacted the ‘classification officer” at "South Florida Reception
Center", and surmsed that, if given a life sentence, he would
"l eave prison at the ripe old age of 81.” (T. 1126-67). After
brief argument by counsel (T. 1128-32), the court retired to

consi der the sentence.

At a hearing on Decenber 14, 1994, the trial court pronounced
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sentence. (T. 1138). The trial court found the existence of four
aggravating circunstances: (1) that Defendant had been convicted
of a prior violent felony, resisting arrest with violence, which
the court gave noderate weight (R 530); (2) that the nurder
occurred during the burglary of the victims hone, which the court
gave great weight (R 530); (3) that Defendant was on community
control at the time of the murder, which the court gave great
weight (R 531); and (4) that the nurder was heinous, atrocious

and cruel, which the court also gave great weight. (R 531-33).

The court then analyzed the proffered mtigation. Wth
respect to the proffered statutory mitigation of substanti al
inpairment of ability to appreciate crimnality of conduct due to
cocaine use, the trial judge noted that the expert testinony
t hereon was based solely upon the hearsay statenents of the
defendant to the expert as to drug usage on the day of the crines.
(R 535). The trial judge then detailed the defendant's actions
before, during and after the homicide, concluding that defendant
‘used sound judgment and quick thinking to cover his tracks and to
avoid detection". (R 535-37). The trial judge thus held that,
"while the court is convinced that the Defendant was a drug abuser”
(R 535), "the court is unconvinced that the Defendant was under

the influence of drugs to any appreciable degree when he committed
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the killing." (R 538). The trial judge further found that, based
upon the defendant's actions at the tinme of the crinme and the
expert's contradictory and equivocal answers, “even If the
Def endant was under the influence of drugs when he commtted those
acts, he was still able to think rationally and react quickly.
...this court cannot say that the Defendant's capacity to conform
his conduct to the requirenents of the |law was substantially
inmpaired. " (R 538-39). The trial judge nonetheless gave this

mtigator ‘mniml weight". (R 539)

The trial court also found that proposed nonstatutory
mtigation that Defendant could be rehabilitated was entitled to
"very little weight," as the Defendant has shown "great resistance"
to rehabilitation. (R 540-41). Finally, the trial court noted
that the fact that Defendant would probably never be released if he
were sentenced to life inprisonnent was entitled to great weight.

(R 541-42).

In weighing the aggravating and mtigating circunstances, the
court concluded that the aggravators “clearly and remarkably"
outwei ghed the mtigators. The court further noted that:

This Court unequivocally finds that even had | given

sreat weiaht to the statutory mitigator presented by the
Defendant, as opposed to the mnimal weight | did give
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. it, the aggravating circunmstances would still outweigh
the mtigating circunstances.

(R. 542). The court further added that:

The Defendant's offered mtigating circunstances pale
when considered and weighed against the fact that this
di muative [sic] sixty-three year old woman was violently
attacked in her own hone by the Defendant, that she was
beaten and stabbed repeatedly even though she offered
little or no resistance, that the Defendant purposely and
del i berately |ocked out her neighbors so they could not
get in to help her and perhaps save her life, all while
the Defendant was on supervision by the Court and the
Departnent of Corrections and required to remain in his
own apartnent under house arrest on a totally unrelated

crine.
(R. 542-43). The court therefore fol | owed the jury's
recommendation and sentenced Defendant to death. (R 543). This

. appeal has ensued.
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SUMMARY OF THE ARGUMENT

. Denial of the request for new a ‘second chair" counsel
was proper, where it was based upon a full inquiry, and neither the
def endant nor counsel established any indicia of inconpetence or

conflict.

1. The claim based upon Coney, infra, is without merit, as

Coney does not apply to casessuch as this, where the trial was
conducted prior to the Conev decision. Furthermore, the defendant
was present in the courtroom had the opportunity to consult with
counsel, and could not have assisted with the |legal arguments as to

the cause challenges at issue herein.

II'l. Cross-examination of two state wtnesses was properly
limted, where the questions were clearly beyond the scope of

direct examnation and entailed inadm ssible hearsay evidence.

V.. An instruction on third degree nurder, which is not a
necessarily lesser included offense, was not required, as there was
no evidence to support that offense. Aternatively, any error in
failing to so instruct the jury was harnless, as that offense was

two steps renoved from the offense for which the jury did convict.
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V. Evi dence of the defendant's unexpl ained fingerprints
inside the victims apartnent, eyewitness testinony identifying the
defendant as having exited the rear of the victims apartnent at
the approximate tinme of the crinmes, the defendant's statenents
about stabbing prior to his arrest, and, the nature of the injuries
inflicted during the repeated stabbing and beating, support a

conviction for either preneditated murder or felony nurder.

VI . Assorted prosecutorial coments during the penalty phase
do not constitute reversible error, where clains are unpreserved
for appellate review, comments are not inproper, and, if any error

is found, it is not of sufficient magnitude to require reversal.

VII. A nmurder commtted by repeatedly stabbing the victim in
the course of a burglary of her home, coupled with four aggravating
factors and mnimal mtigation, warrants the death penalty and is
proportionate to other death sentences which have been affirmed by

this Court.

VIII. Evidence of repeated stab wounds, beatings and the
victims lingering death are sufficient to sustain the finding that
the nurder was heinous, atrocious and cruel. The weight to be

given mtigating evidence rests within the court's discretion, and
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. the court's findings are fully consistent with the evidence.

[ X. Gains regarding the constitutionality of the death

penalty are unpreserved and have repeatedly been rejected.
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ARGUMENT
I
THE TRIAL COURT CONDUCTED AN ADEQUATE | NQUI RY
AND PROPERLY DEN ED THE DEFENDANT' S REQUEST TO
DI SCHARGE CO- COUNSEL.

The Appellant contends that there was an insufficient hearing
on the defendant's notion for discharge of his "second chair"
counsel, as "the trial judge did not fully explore other bases of
conflict between M. Kassier and Defendant,” and, did not "inform

Defendant of his right to self representation.” See Appellant's

Brief at pp. 36-38. The record, however, reflects that the trial

court conducted a full inquiry, and denied the request to renove
co-counsel Kassi er, based upon the |ack of any legitimate
i ndi cation of inconpetence or conflict. Moreover, as there was no

request for self-representation, there was no error in failing to
inform the defendant of his right to represent hinself. Finally,
there is no showing of prejudice, as there is no constitutional
right to co-counsel or second chair counsel, and even if said
counsel were renoved, the lead counsel would remain and defendant

woul d not be representing hinself.

29




A. The_ sequence of awwmintment and digcharge of various.
counsel

The record reflects that the defendant was originally
represented by Ms. Harman. (T. 12). Approxi mately five nonths
later, this attorney was allowed to w thdraw because the defendant

stated that he did not want her to represent him (T. 32).

A second attorney, M. Cohen, was thus appointed to represent
t he defendant, (T. 44). More than three nmonths later, this
attorney then requested that a"second chair" counsel also be
appoi nted. (T. 58). The defendant had spoken with, and desired
that, M. Houlihan be appointed as co-counsel. (T. 69). The
prosecution noted that M. Houlihan was, at the tine, involved in
several other death penalty cases and that said trials were already
bei ng delayed due to his busy schedule. Id. The trial court then
inquired whether the defense would be ready wthin approxi mately
three nmonths if M. Houlihan was appointed. (T. 72). Def ense
counsel responded that they would not be ready because M. Houlihan
would "be in another trial." Id. The trial court thus suggested
that the defense counsel find another qualified attorney for second

chair, and denied the request to appoint M. Houlihan. (T. 73).°

5 At a subsequent heari ng shortly thereafter, M.
Houlihan's schedule was further discussed and it appeared that he
woul d be busy in trial even beyond the tinme limts discussed at the
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Approximately a nonth later, on Septenber 9, 1993, defense
counsel announced that, "the second choice for second chair" was
M. Kassier. (T. 80). The trial court, after ascertaining M.
Kassier's availability, appointed him as second chair counsel, and
scheduled the trial for approximately four nonths later, on January

10, 1994 . (T. 82-84).

In Decenber, 1993, however, the defense informed the court
that despite diligent discovery efforts, the trial needed to be

continued due to unavailability of some witnesses for depositions.

(T. 92-94). In March, 1994, the trial was rescheduled for June,
1994, as defense counsel Cohen was going in for a C Section." (T.
116-17) . In May, 1994, however, M. Cohen filed a notion to

withdraw from the case, due to problens relating to her newy born
baby. (T. 135; R 127). The trial court was informed that the
public defender's office would be ready for trial within a nonth
and a half. (T. 135-37). The assistant public defender, M. Koch,
was able to so proceed, because he was handling the defendant's
other crimnal case and had beconme famliar with the instant case

during the course of that representation. Id.

prior hearing. (T. 81-83). The trial court's witten findings
reflect that trial would have been delayed for a period of seven
nonths to a year given M. Houlihan's schedule. (R 100) .
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The trial court then attenpted to coordinate the parties’
schedules so as to set a trial date. The assistant public
defender's second chair, M. GCeorgi, however, was not present and
her schedule could not be ascertained. (T. 137-39) The
prosecution noted that second-chair, Kassier, had not w thdrawn and
could assist M. Koch. (T. 139-40). At this juncture, M. Cohen
informed the court she "believe[d] that there may sone kind of
conflict between M. Jinenez and M. Kassier." (T. 140). The
parties agreed to postpone the question, as M. Kassier was not
present in court and Ms. Georgi's schedule was to be ascertained in
order to "see whether M. Kassier needs to remain on for the death

phase of this case." (T. 143).

A week later, however, the public defender's office inforned
the court that they had a conflict of interest and had to withdraw,
because they had previously represented one of the witnesses in the
I nstant case. (T. 148) .s The trial court allowed the public
defender to withdraw, as soon as another attorney could be

appoi nted. (T. 148-49).

Five days later, M. Matters accepted appointnent to the

6 The public defender, at the prior hearing, had stated
that their prelimnary checks reflected no conflicts of interest.
(T. 136-37).
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instant case. (T. 153). M. Mitters then stated that, based upon
conversations with previous counsel and the defendant, he would
request a hearing to address "the issue of replacing M. Kassier as
second chair." (T. 153-54) , M. Mitters stated that M. Kassier
had infornmed him that, "he has absolutely no problemat all in
asking to withdraw as second chair." (T. 158) , M. Mtters wished

to have M. Kassier replaced with M. Peckins. (T. 160) .

The trial court expressed concern over the delays which had
al ready occurred and that which would be caused by additi onal
substitutions of counsel. (T. 160-61). The trial court also noted
that M. Kassier had not previously noved to withdraw fromthe
case. (T. 161). The trial court then inquired if "there's sone
reason that M. Kassier is inconpetent or not representing--" (T.
164). Lead counsel assured the court that, "I don't think there's
any indication he's inconpetent,"” but that there were "problens,"
"in certain regards.” (T. 164). The trial court scheduled a
hearing where M. Kassier and the defendant would explain the

problems. (T. 164-65)
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B. Circumstances of the hearing to substitute co-counsel

At the subsequent hearing, the defendant, |ead counsel, M.
Matters, and second chair, M. Kassier, were all present. (T. 173-
83). Lead counsel announced that the reason for the hearing was
"because | had been advised by my client of a conflict between him
and M. Kassier and | know the court wanted to hear from M.
Kassier reference this mtter." (T. 173). The trial judge stated
that she also wanted to hear from the defendant, "because | have
not heard anything from him as to what this conflict supposedly

is." Id.

The defendant was then sworn and asked to explain "the
problem between him and M. Kassier. (T. 174). The def endant
stated that he did not "know what's going on with ny case," that he
did not "get along with an attorney who | can't reach,” that his
case had been "scheduled for trial and they weren't ready for
trial," and that he needed "an attorney that is going to be ready
to defend me." (T. 174). The trial judge then explained what had
transpired throughout the prior proceedings. The trial judge
exhaustively detailed the sequence of the attorneys who had been
appoi nted and the reasons they had withdrawn from the case,
explaining the lack of readiness for trial and continuity of

cont act, in accordance with the facts set forth in section A
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herein. (T. 174-77). Havi ng explained what was going on in the
case, the trial judge then expressly asked the defendant:

CORT : In your neetings wth M. Kassier, have you had
any personal conflict with himas a |awer?

DEFENDANT: As a lawer, no, but it's like again | say I
don't know what's going on with ny case.

(T. 177). The defendant then referred to his previous request for
the appointnment of M. Houlihan as second chair and how that
request had been denied in order to prevent delays in trial. (T.
177-78). The defendant then requested another second chair
attorney, wi t hout any additional reasons or explanations:
"Def endant: Issue is, can | have another attorney, you know, aside
from M. Kassiex?" (T. 178). The Court explained that good cause
had to be denonstrated before such a substitution:

THE COURT : You haven't given nme any good cause to
believe M. Kassier is not representing you to the
fullest. You are only saying you haven't been
meeting with any of the | awers on your case and
don't know what's going on with your case. That
doesn't tell nme you have any problenms with your
| awyer on your case.
| can ask M. Kassier since he is here before the
Court to neet with you so he can tell you what's

happening in terms of his representation of you.

Certainly you have the right to know what kind of
representational work they are doing on your case.

M. Mtters clearly is new on your case and it is
going to take him some time to go over the file so
he can properly discuss the facts with you.
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| am sure he will nmeet with you-- That's really
where the status is at this point.

(T. 178-79)

The defendant did not say anything further during the hearing.
Second chair, Kassier, however, at this juncture, stated that he
"will concur that [there] is a conflict between M. Jinmenez and I."
(T. 180). The court inquired as to the m"nature" of the conflict,
but M. Kassier declined to state any problem 1d4. Instead, M.
Kassi er stated that he had not asked to withdraw from the case
previously because he had been trying to resolve "whatever
conflict" he had with the defendant, and did not feel it was
necessary to file a notion to withdraw, because, Ms. Cohen had

moved and been allowed to withdraw. (T. 181).

The trial court noted that "there is no right under the law to
have a second geat," that seven attorneys had already been involved
in the case, and that the substitution of yet another attorney,
aside from delays, would involve duplication of |abor and costs.
(T. 181-82). The judge noted that M. Kassier, in addition to
review of the file and other information, had also spoken to all of
the witnesses in the case, and would have to be paid for this

work. (T. 182).
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The trial court then again stated that neither the defendant
nor counsel had articul ated any specific problems which would
mandate the discharge of M. Kassier. (T. 182). Lead counsel, M.
Matters, at this juncture, stated that the defense would not
explain any further and that the court would have to rule based

upon the foregoing presentation:

MR. MATTERS: M position is clearly that | would just
once again tell the court the conversations | had
with ny client were the basis for ny request for
Mr, Kassier to be allowed to wthdraw and
appoi ntnent of another second chair and that is all

Lthe record peeds to reflect ,

| have requestaatdi the court can denv it and

| eave M. Kassier on and we'll proceed,

(T. 182). The trial judge thus denied the request that M. Kassier

w t hdraw and another second chair be appointed:

THE COURT: At this time the court is making a finding
there is nothing that | have heard that leads nme to
believe that M. Kassier has not been properly
representing the defendant, that there is sonme
conflict in his representation of the defendant,
therefore, the notion to withdraw is denied and the
notion to appoint new counsel is denied.

Id. The above hearing took place approximtely three and a half
months prior to the comencenent of trial. There was no expression
of dissatisfaction, by either defendant or defense counsels, during

the interim or at any time during the guilt phase or the penalty
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phase before the jury and their recommendation.’

C. Sufficiency of the hearing for gubstitution

At the outset, it should be noted that, " [aln indi gent
def endant has an absolute right to counsel, but he does not have a

right to have a particular |awer represent him." Koon v. State,

513 so. 2d 1253, 1255 (Fla. 1987), citing Murris v. Slappy, 461

u. S. , 103 8.Ct. 1610, 75 L.Ed. 2d 610 (1983). "a trial court
must conduct an inquiry only if a defendant questions an attorney's

conpetence. Hardwick v. State, 521 So. 2d 1071, 1074-75 (Fla.),

cert. denied, 480 U S. 871, 109 s&.ct. 185, 102 I1.Ed. 24 154

(1988) ." Smith v. State. 641 So. 24 1319, 1321 (Fla. 1994) . \Where

a defendant expresses dissatisfaction with counsel but does not

7 At the sentencing hearing before the trial judge, the
def endant addressed the court and stated that he was dissatisfied
with counsel, because he had been found guilty and the jury had

returned a recommendation of death. (T. 1123-24). He stated that
his counsel had not called awitness; had not directed attention to
the fact that if he killed the victim because she recognized him

then he would have also had to kill M. Merriweather, who wtnessed
him jumping from the bal cony, but that he had not done so; that M.
Kassier had lied to co-counsel about visiting himin jail, and,

that counsel had not prepared him for the sentencing hearing. (T.
1124-25). The defendant noted that counsel had suggested to himto
tell the court that he becane violent when on drugs, which was,
"not necessarily true," and that, he only broke into "unoccupied"
houses to support his drug habit. (T. 1125).
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question his conpetence, no inquiry is required. Id.®

In the instant case, |ead defense counsel, as to whomthe
def endant had expressed no dissatisfaction at the time, nmade it
clear that there was no question of the conplained of second chair,
M. Kassier, being inconpetent. (T. 164) , The defendant and both
counsel characterized the problem as a "conflict,' which the
def endant explained was due to his alleged |lack of know edge as to
what was ‘"going on" Wth respect to the delays in trial and
continuity of contact with various counsel. The trial court
exhaustively detailed the reasons for delay, why various counsel
had not been in continuous contact, and directed counsel to apprise
the defendant of the progress. Thereafter, neither the defendant
nor his counsel registered any conplaints. In response to the
court's explicit inquiry of the nature of conflict, the defendant
expressly stated that there was no conflict, and counsel declined
to explain the nature of any alleged conflict. Furthernore, |ead

counsel, in the presence of the defendant, nmade it clear that any

2 In Smith, 641 So. 2d at 1321, the defendant's conplaint
was, in part, based upon counsel's inexperience with first-degree
nmur der cases. Additionally, counsel had noved to wthdraw based
upon the defendant's desire to present testinony that counsel
believed was false. Id.
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further inquiry would not be fruitful.® Thus, even assuming that
def endant's conplaints could be construed as allegations of
i nconpetence, the trial court conducted a full inquiry. "Ag a
practical matter, atrial judge's inquiry into a defendant's
conpl aints of inconpetence of counsel can be only as specific and
nmeani ngful as the defendant's conplaint." lowe v. State, 650 So. 2d
969, 975 (Fla. 1994). \here, despite questioning, the conplaints
are nmerely generalized grievances, such as allegations that
appoi nted counsel was not doing his best in representation, no

further inquiry is necessary. Id; see also, Watts v. State, 592 So.

2d 198, 203 (Fla.1992) (where, during jury selection, defendant
requested that another attorney be appointed, because his attorneys
had not been to see himin the jail, there was error in failing to
conduct a further inquiry, or substituting counsel; counsel, at a
later time had addressed the allegations and explained that they

had seen the defendant on a number of occasions); Ventura v, State,

560 So. 2d 217, 219-20 (Fla. 1990) (trial court conducted a
sufficient inquiry and did not err in failing to discharge counsel,
where defendant was given "an opportunity to fully present all of
his allegations," and conplained about "conflict," lack of trust

and nunber of continuances granted in his case; counsel had in turn

’ The Appellant's suggestion that an in-canmera hearing
could have been conducted is thus without merit in light of said
representation.
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noved to withdraw, based upon "conflict of interest” arising from

the inability to form and rmaintain the attorney/client

relationship); Valdes v. State, 626 So. 2d 1316, 1320 (Fla. 1993)

(no further inquiry necessary, where defendant only raised vague
al legations of disagreenent with the line of defense, and had
refused to discuss the specific basis of dissatisfaction); compare,
Scull v, State, 433 So. 2d 1137, 1139-41 (Fla. 1988) (insufficient
inquiry, where the defendant had appeared without his counsel and
was not given the opportunity by the trial judge to explain his
al l egations of conflict of interest, because the judge interrupted

the explanation).

Appel lant's argunent that there was an insufficient hearing in
the instant case, because the trial judge did not explain to the
defendant his right to represent hinmself, is wthout nerit. The
events at the hearing bel ow have been exhaustively detailed in
section B herein. The defendant did not in any nmanner, equivocal
or otherwise, manifest a desire to represent himself. A defendant
Is not entitled to an inquiry on the subject of self-representation
in the absence of an "unequivocal" request for self-representation.
Watts, 593 So. 2d at 203; gee algo, Smith, 641 So. 2d at 1321 ("the
trial court was not obligated to inform Smith of this right [to

self-representation]," where defendant's conplaints about court-
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appoi nted counsel "did not contain an explicit assertion of his
right to self-representation.”); Valdes, 626 So. 2d at 1320 (no
error in failing to explain to defendant his right to represent
hinsel f where defendant "never unequivocally asked to represent

himsel f.")

The State would note that in the instant case, there was no
gquestion of sel f-representation. The def endant expressed
di ssatisfaction only as to the second-chair, co-counsel Kassier.
Assum ng, arsuendo, that there was an insufficient inquiry or that
M. Kassier should have been discharged, the defendant would not be
representing hinmself; the defendant was still being represented by
| ead counsel, M. Mtters. As noted by the trial judge, the

defendant has no right to co-counsel. Lowe, 650 So. 2d at 974-75.

("We find that, despite the |ocal practice of appointing dual
attorneys, the decision of whether to appoint co-counsel is not a
right but is a privilege that is subject to the trial court's
di scretion."). The Appellant's reliance upon Matthews v, State,

584 So. 2d 1105 (Fla. 2d DCA, 1991) and Smth v. State, 21 Fla. L.

Weekly D1619 (Fla. 2d DCA, July 10, 1996), is unwarranted. Nei t her
of said cases involved 90 situation such as that herei n, where the
def endant was being represented by two attorneys, expressed

di ssatisfaction as to one of them and thus was in no position to
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represent himself even if co-counsel were to be discharged. Under
the circunmstances of the instant case there was thus a sufficient
inquiry and the trial court did not err in failing to substitute
co- counsel . Moreover, any error was harnm ess beyond a reasonable

doubt as there is no constitutional right to co-counsel.

.
DEFENDANT" S ABSENCE FROM TWO SIDEBAR
CONFERENCES WHEN CAUSE CHALLENGES WERE BEI NG
EXERCI SED WAS NOT ERROR AND DI D NOT' DENY H M A
FAIR TRI AL.

The present case was tried before this Court's decision in
Conev v, State, 653 So. 2d 1009, 1013 (Fla. 1995), wherein this
court, in reliance upon Erancig v, State 413 So. 2d 1175 (Fla.
1982), held that the defendant has a right to be physically present
at the "imediate gite" where pretrial juror challenges are
exer ci sed. This Court noted that in situations where a bench
conference for such exercise is required, the defendant can waive
his right and exercise constructive presence through counsel. This
Court, however, required that the trial court certify, through
inquiry of the defendant, that such a waiver is know ng,
intelligent and voluntary. This Court concluded that, "l[oJlur

ruling today clarifying this issue is prospective only." Id. The

Appel | ant claims, that although defendant was present in the
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courtroom and had the opportunity to confer with counsel, his
physi cal absence from the sidebar during two (2) bench conferences,
where the parties exercised prelimnary cause challenges based upon
the prospective jurors' |anguage problens and views on the death
penalty, was error.® This claimis without nerit as, at the tine
of the trial herein, there was no right to be physically present at
sidebar, where defendant was present in the courtroom and had the
opportunity to confer with counsel as to the exercise of jury

chall enges. Bovett v. State, No. 81,971 (Fla. Decenber 5, 1996).

This Court has ruled that the Coney requirements do not apply to
trials that were conducted prior to said decision, and, indeed,
said requirenent has now been abrogated. Id.' Moreover, any error
is harm ess beyond a reasonable doubt, as the exercise of
challenges at issue herein related to cause challenges which
involve legal issues towards which the defendant would have had no

basis for input, Coney, gupra; Turner v, State, 530 So. 2d 45, 50

(Fla. 1987); Harvey v. State, 529 So. 2d 1083, 1086 (Fla. 1988).

10 The record reflects that the defendant was physically
present when the remainder of the cause and all of the perenptory
chal l enges were exercised. (T. 431-55).

1 See anmended Fla.R.Crim.P. 3.180(b), effective January 1,
1997, which defines presence as being "physically in attendance for
the courtroom proceeding, and has a meaningful opportunity to be
heard through counsel on the issues being discussed.”

44




In Boyett, gupra, the defendant argued that there was error
because he was not physically present at the sidebar when
peremptory challenges to prospective jurors were exercised. Boyet t
was tried prior to the Coney decision, and argued that said
decision, "should apply to him insofar as it requires that a
def endant be present at the actual site where jury challenges are
exercised." Slip op. at pp. 3-4. Boyett, |ike the Appell ant
herein, had argued that, the should be entitled to the sane relief
because his case was not final when the opinion [Coney] issued, or,
in the alternative, that the rule announced in Coney was actually
not new, and thus should dictate the same result in his case." Id.
This Court rejected "both of these arguments,” and explai ned:

In Coney, we interpreted the definition of
"presence" as used in Florida Rule of Crimnal Procedure
3.180. W expanded our analysis for Francis v, State,
413 so. 2d 1175 (Fla. 1982), which concerned both a
def endant whose right to be present had been unlawfully
wai ved by defense counsel, and a jury selection process
which took place in a different room than the one where
the defendant was | ocated. In Coney, Wwe held for the
first tine that a defendant has a right under rule 3.180
to be physically present at the immedi ate gite where
chal | enges are exercised. gSee Conev, 653 So. 2d at 1013.
Thus, we find Boyett's argunent on this issue to be
without merit. [footnote omtted]

Boyett's second Coney argunent--that the rule of
t hat case shoul d apply because Boyett's case was non-
final when the decision issued--is also wthout nerit.
In Coney, we expressly held that v"our ruling today
clarifying this issue is prospective only." Conev, 653
so. 2d at 1013. Unless we explicitly state otherw se, a
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rule of law which is to be given prospective application
does not apply to those cases which have been tried

before the rule is announced See Armstrong v, State,
642 So. 2d 730, at 737-38 (Fla .19%4), cert. denied, 115

S.ct. 1700, 131 L.Ed. 2d 726 (1995). Because Boyett had
al ready been tried when Conev issued, Conev does not

apply.

We recognize that in Conev we applied the new
definition of "presence" to the defendant in that case:
the state conceded that the defendant's absence from the
imedi ate site where challenges were held was error, and
we found that the error was nonethel ess harm ess. Coney,
653 So. 2d at 1013. It was incorrect for us to accept
the state's concession of error. Because the definition
of "presence" had not yet been clarified, there was no
error in failing to ensure Coney was at the immediate
site. Al t hough the result in Conev would have been the
same whether we found no error or harm ess error, we
recede from Coney to the extent that we held the new
definition of "presence' applicable to Coney hinself.

Slip op. at pp. 4-5. There was thus no error in the defendant's
physi cal absence from the sidebars herein, as he was tried prior to
the Coney decision. The State would also note that under the pre-
Coney decisions an objection in the trial court, based upon the

right to be present, was required. See Francis, 413 So. 2d at 1177

("Francis objected to this selection of the jury outside of his

presence."); gee also, G bson v. State, 661 So 2d 288, 29%0-91

(Fla. 1995) '(claim of violation of right to be present wth
counsel, while conducting challenges at bench conference, mnust be
asserted as legal ground for objection in the trial court, in

order to be deened preserved for appellate review). In the instant
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case, there were no objections based upon any grounds, and this

issue is thus also procedurally barred.

Moreover, the State respectfully submits that, assumng,

arguendo, there was any error, same was harm ess beyond a
reasonabl e doubt, It is undisputed that the exercise of challenges
herein solely related to prelimnary cause challenges. The

defendant could not have assisted counsel in the presentation of
| egal arguments supporting or rejecting the requested challenges
for cause. Physical absence from gidebar under these circunstances
was thus harm ess beyond a reasonable doubt. Coney, 653 So. 2d at

1013; Turner, 530 So. 2d at 49-50; Harvey, 529 So. 2d at 1086. The

Appel I ant has recognized that as to the jurors who were excused
based upon their views on the death penalty, the defendant could
not have assisted counsel on the legal argunents presented. See
Brief of Appellant, at p. 54, n. 42. Appel | ant has, however,
stated that as to the cause chall enges pertaining to |anguage
probl ens by sonme of the jurors, the defendant would have had a
basis for input. Id. This argunent is without nmerit. The record
reflects that the jurors who were so excused did not have the
ability to understand English and thus could not evaluate the
testinony or follow the court's instructions. (T. 244, 314, 327).

An adequate conprehension of English is necessary to serve fairly
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on the jury, and the trial court's ruling on such a natter wll be

uphel d absent clear abuse. gee, Cook v, State, 581 So, 2d 964 (Fla.

1989). The defendant thus could not have assisted counsel in

preventing said challenges for cause.

[T,
THE TRIAL COURT DID NOT ERR IN LIMTING
DEFENSE COUNSEL'S CROSS- EXAM NATION  oF STATE
W TNESSES, WHERE THE ATTEMPT TO CRGSS- EXAM NE

THE W TNESSES WAS CLEARLY BEYOND THE SCOPE OF
DI RECT EXAM NATI ON, AND DEFENSE COUNSEL WAS

PERM TTED TO RECALL THE WTNESSES DURI NG THE
DEFENSE' S CASE I N CHIEF.

The State's direct exam nation of Detectives Pearce and Q eda
was expressly Iimted to well-defined subject areas. Def ense
counsel attenpted to cross-examne both of those detectives as to
matters which were clearly beyond the scope of direct exam nation.
As such, the trial court properly sustained the State's objection
to the scope of defense counsel's cross-exam nation. Furthernore,
when defense counsel's cross-examnation of the two wtnesses was
limted for the above reason, defense counsel did not nmake any
proffer as to what defense counsel anticipated that the wtnesses
would say to the intended questions. Due to the absence of any
such proffer, this issue is not preserved for appellate review

Lastly, the trial court expressly noted that the defense could call

the two witnesses during the defense's case-in-chief with respect
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to the matters that defense counsel sought to elicit on cross-

exam nat i on. Def ense counsel did call and present one of the two
wi tnesses during the defense's case, but, notwithstanding the
opportunity to call the second witness as well, chose not to do

so.'? Thus, the defense had the ability to present any of the
matters which the defense tried to elicit on cross-exam nation and
the defense clearly presented all that it wshed to. Under such
circunstances, even if the trial court's initial rulings regarding
the scope of direct examnation were erroneous, any such errors

must be deened harmnl ess.

A, Detective Pearce

On direct examnation Detective Pearce testified that he was
the lead crine scene detective. (T. 499). H s testinmony focused on
the scene of the nurder, the victims apartnment, at 13725 N.E. 6th
Avenue, apartnment 207. (T. 497, et seq.). Pearce identified and
expl ai ned numerous photographs which had been taken, of both the
interior and exterior of this apartment. (T. 499-524). He further
detailed the physical evidence collected from this apartment (T.

530), and he detailed the areas which were processed for |atent

fingerprints at this apartnment. (T. 525-29) |, The foregoing

12 The record reflects t hat def ense counsel after
consultation with the defendant, announced that he had deci ded not
to call the second witness, Oficer Cardona; but that, instead, he

would call O ficer Korland. (T. 788).
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testinmony also included descriptions of Pearce's own observations
at the scene, such as the presence of blood on the kitchen floor,
broken eyeglasses found on the floor, and substantial anmounts of
cash and jewelry found in the bedroom dresser. (T. 513-14, 516

519, 520) . The final area of direct exam nation was Pearce's
search of the residence of the defendant's parents, at which
| ocation Pearce retrieved items of the defendant's clothing. (T.
531-32). Phot ographs from that crine scene were introduced into

evidence. (T. 532).

On cross exam nat i on, defense counsel attenpted to get into an
area which was never touched upon in direct exam nation =~ the
subsequent search of the defendant's own apartnent. (T. 559-60).
Thus, defense counsel queried: "Now, there did come a time when you
participated in the search of my client's apartnent, did you not?"
(T. 559). The prosecutor objected that this was beyond the scope

of direct exam nation, asserting that he "deliberately avoided

going into that area of the defendant's apartnent. If he wants to
call himas a witness he's free to do that. | didn't go into that
on purpose and | don't see how he can cross examine him on this

area if | didn't question him" (T. 559), The judge sustained the
obj ection, adding that defense counsel could "call himas your

witness." (T. 559). Defense counsel then noted that he had Pearce
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under subpoena and the prosecutor agreed to nake Pearce avail able.
(T. 559-560). Defense counsel in no way proffered what Pearce was
expected to say about the separate and distinct search of the

defendant's apartnent.

This Court has held that when a trial court *cludes def ense

counsel from presenting evidence, "[a] proffer is necessary to
preserve a claim such as this because an appellate court wll not
ot herwi se specul ate about the adm ssibility of such evidence."

Lucas v. State, 568 So. 2d 18, 22 (Fla. 1990). The sanme principle

has been routinely applied in many cases. See, e.g., Finnev v,
State, 660 So. 2d 674, 684 (Fla. 1995); Salamv v. State, 509 So. 2d

1201 (Fla. 1st DCA 1987); Phillips v. State, 351 So. 2d 738 (Fla.

3d DCA 1977), cert. denied, 361 So. 2d 834 (Fla. 1978); Parnell V.

State, 627 So. 2d 1246 (Fla. 3d DCA 1994); Bennett |, 405
so. 2d 265 (Fla. 4th DCA 1981); Ketrow v.State. 414 So. 2d 298

(Fla. 2d DCA 1982).

Even if the issue is deemed preserved for appellate review, it
is still wthout nerit, as the subject area of questioning was
clearly beyond the scope of direct exanmination. Detective Pearce's
direct exam nation was limted to the investigations conducted at

the victims apartment and at the search of the defendant's
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parents' house; the questioning on direct exam nation never touched
upon the distinct search of the defendant's apartnent. The
pur poses and scope of cross-exam nation have been carefully

delineated by this Court, in Steinhorst v, State, 412 So. 24 332,

337 (Fla. 1982):

The proper purposes of cross-exam nation are: (1) to
weaken, test, or denonstrate the inpossibility of the
testinony of the witness on direct exam nation and, (2)
to inpeach the credibility of the witness, which may
involve, anong other things, showi ng his possible
interest in the outcone of the case. [citations onitted].
Therefore it is held that questions on cross-exam nation
nmust either relate to credibility or be germane to the
matters brought out on direct examnation. [citations
omtted]. If the defendant seeks to elicit testinony
from an adverse w tness which goes beyond the scope
enconpassed by the testinmony of the wtness on direct
exam nation, other than matters going to credibility, he
must make the w tness his own. Stated nore succinctly,
this rule posits that the defendant may not use cross-

exam nation as a vehicle for presenting defensive
evi dence.

Additionally, rulings regarding the scope of cross-exam nation rest

within the sound discretion of the trial court. Cruse v. State, 588

So. 24 983, 988 (Fla. 1991). In light of the above details
regarding the nature of direct examnation and the distinct area
whi ch defense counsel sought to exam ne on cross-exam nation, the
trial court acted properly in concluding that cross-exam nation
inproperly went beyond the scope of direct-exam nation, The

separate search of the defendant's apartnent clearly did not relate

to any matters of credibility. See alse, - St at e 660 So.
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2d 244, 251 (Fla. 1992) (prosecution called detective as a chain-

of-custody witness and defense counsel's attenpted cross-
exam nation was clearly outside the scope of direct and thus

properly limted); Echols v. State, 484 So. 2d 568, 573 (Fla. 1986)

(defense counsel properly prevent ed from cross-exam ning
prosecution wtnesses as to matters going beyond scope of direct
exam nation); Cruse, supra (precluding cross-exam nation of State's
expert witness regarding examnation of a crimnal defendant in a
different capital case was proper); Finnev, supra, 660 So. 2d at
684.

y : | ed

On direct examnation, Qeda testified as to the follow ng:
he arrived at the scene of the nurder, after the victim had already
been renoved. (T. 745-46). He did a brief wal k-through of the
victim s apartnment and assigned Pearce as the |ead crinme scene
investigator, before going to the hospital to attenpt to talk to
the victim Jd. However, he got to the hospital after the victim
had already died. (T. 746). On Cctober 5, 1992, (eda contacted
the defendant, at the defendant's parents' residence, and inquired
if the defendant would voluntarily conme to the station to talk
about some burglaries. (T. 748-50). (Qeda already had a warrant
for the defendant's arrest. (1.746). \Wen the defendant stated

that he would cone in the next day, (eda, wth back-up officers,
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went to the defendant's parents' residence, where they proceeded to
arrest the defendant. (T. 749-52). At that tinme, the defendant had
been on the tel ephone with Rochelle Baron, whom the police
interviewed two days later. (T. 750-53). (eda also stated that he
had had the opportunity to observe the defendant witing, with his

right hand. (T. 754).

On cross-exam nation, defense counsel once again attenpted to
question the officer about the search of the defendant's residence,
an area which the prosecution did not question O eda about on
direct-exam nation. (T. 755). Once again, the prosecutor objected
that the questioning was beyond the scope of direct-exam nation,

and once again, the court sustained the objection. (T. 755-58).

Subsequently, defense counsel sought to question G eda about

O ficer Cardona's observations of the defendant, which observations
all egedly formed part of the basis for the arrest warrant. (T.
765) . (Qeda had not personally obtained the warrant. (T. 766).
He was not an affiant to the warrant either; a conpletely unrelated
officer, Diecidue, was the affiant providing the information which
def ense counsel w shed to delve into. (T. 764-66) . The prosecutor
again objected, on the basis of the scope of direct exam nation,

asserting that on direct examnation, (eda had sinmply said that he
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had a warrant prior to the arrest of the defendant; direct
exam nation did not focus on what evidence formed the basis for
that warrant. (T. 766-67) , Furthernore, the prosecutor pointed out
that any questioning about information, furnished by others, which
formed the basis for the arrest warrant, was not only beyond the
scope of direct-exam nation, but constituted inadmssible hearsay
as well. (T. 767). The trial court agreed that such evidence would
constitute inadmssible hearsay, and therefore precluded defense
counsel from questioning Q eda as to what information had been
provided by Officer Cardona. (T. 767-68).'* The trial court again
stated that the defense could call Oficer Cardona in its own case.
(T. 768-9). The Appellant has not even attenpted to argue, in his
brief herein, that testimony as to what Oficer Cardona had said
woul d not constitute inadmssible hearsay. The Appel |l ant has
sinmply ignored the court's ruling based on hearsay. Neither in the
trial court proceedings nor in this Court has the Appellant relied

upon any recognized exception to the hearsay rule.™

13 Def ense counsel then asserted that he wanted to elicit
that Oficer Cardona told Qeda that she observed the defendant
comng out of the elevator; and that she had provided a

description. (T. 768).

1 Defense counsel, in the trial court, asserted that the
summary of Cardona's statenments sonehow constituted inpeachnent.
Not only has that argument not been asserted in this Court, but,
the Appellant has never denonstrated that inpeachnment testinony can
ever be presented in the form of inadm ssible hearsay. Mor eover,
there is no apparent basis for the assertion that the testinony in
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For reasons identical to those detailed with respect to
Detective Pearce, questioning as to both the search of the
defendant's residence and O ficer Cardona's observations of the
def endant were both subject matters beyond the scope of direct
exam nati on. There was thus no abuse of discretion in limting
cross-exan nation. _Steinhorst, supra. Simlarly, there was no
proffer as to what the anticipated evidence regarding the search of
the defendant's residence was going to show. Therefore, this claim
is |ikew se unpreserved for appellate review JLucag, gsupra; Finnev,

supra.

Additionally, as to Oficer Cardona's observations, since
these were out-of-court statements, being proffered to prove what
Cardona saw, such statenents were being proffered as to the truth
of the matter asserted therein, and, as such, they were

I nadm ssi bl e hearsay. Sections 90.801, 90.802, Fl orida Statutes.

question had inpeachment value, as it did not refer to any prior
inconsistent statenents made by Detective ( eda; it did not
denonstrate bias of Qeda; it did not attack the character of
O eda; it did not show a defect in Geda' s ability to observe or
remenber; and it did not constitute proof by wtnesses other than
Geda that Qeda's testinobny was incorrect. See, section 90.608,
Florida Statutes. The prosecutor observed that defense counsel
appeared to be attenpting to show that the description Oficer
Cardona gave ( eda of the defendant when she saw him was different
from a description given by other female wi tnesses who saw him (T.
767) . Insofar as eda never testified as to any descriptions of
t he defendant given to him by any witnesses, this was not a subject
matter for inpeachnent.
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In the absence of any recogni zed exception to the hearsay rule, the

trial court's ruling was correct for the second reason as well.

Lastly, defense counsel did present Detective O eda, as a
defense witness, in the defense's case-in-chief. (T. 835, et seq.).
During that questioning, defense counsel was pernmitted to question
Q eda about the search of the defendant's own residence. (T. 837).
Def ense counsel never called Detective Pearce as a wtness, even
t hough Pearce was available and even though the court expressly
stated that Pearce could be called to testify. Li kewi se, O ficer

Cardona was not called as a defense w tness.

In view of the foregoing, while the above matters are not
preserved for appellate review, and are otherw se devoid of nerit,
even if any error were to be found, it nust be deenmed harnl ess.
Def ense counsel could have called any of the witnesses at issue as
defense  witnesses. One such witness was pregented,'® and
questioning regarding the search of the defendant's residence was
permtted. Defense counsel never attenpted to call Oficer Cardona
during trial, even though counsel could have presented such
testinmony, for whatever value it m ght have. The defendant's

fingerprint was found on the inside of the front door to the

15 The defense called other w tnesses as well.
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Victims residence. The victims neighbors had testified that
after hearing "thunping" noises fromthe victinis apartnent and her
screams, they tried to open the front door. They pushed the door
open approximately an inch when the door was shut from the inside;
the neighbors heard the |ocks being pushed into place as the door
was shut. At this approximate tine, the custodian of the apartnent
conpl ex observed the defendant, who lived on the third fl oor,
dropping out of the second floor balcony outside the rear of the
victims apartnent, wearing dark clothing and a cap, and sweating
prof usel y. The neighbors testified that after approximately 15
mnutes of trying to reach the victim they finally called the
police. After having called the police, these neighbors saw the
defendant energe fromhis third floor apartnent. He was now
dressed in a white shirt, without a cap and very cl ean. The
defendant asked them to call a cab, and left before the police
arrived, Wen the police arrived, they had to utilize keys to open
the front door. The rear sliding glass doors leading to the
bal cony outside were found open. Defense counsel's generic
reference, during the trial court proceedings, to his desire to
elicit Cardona's description of the defendant's appearance, after
the police had arrived, does not, in any way, refer to any matter
of substance which could denpnstrate harnful error. S.a e v

DiguiliO, 491 so. 24, 1129 (Fla. 1986).
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I'V.
THERE WAS NO ERROR IN THE TRIAL COURT'S
FAILURE TO OBTAIN A PERSONAL WAIVER BY

DEFENDANT AS TO CATEGORY TWO LESSER OFFENSES,
VHERE SUCH | NSTRUCTI ONS WERE NOT REQUESTED AND

THERE WAS NO EVI DENCE OF SUCH OFFENSES.
The trial court, in the instant case, in accordance wth
defense counsel's request, instructed the jury as to all of the
necessarily included | esser offenses of the capital offense,'® -

second degree nurder and manslaughter. (T. 793 ; 935-38) , The

Appel lant, in reliance upon Harris v, State, 438 So. 2d 787 (Fla.
1983) and its progeny, Mack v. State, 537 So. 2d 109 (Fla. 1989),
contends that the trial court erred in failing to instruct on all
possi bl e | esser offenses, such as the category two offense of third
degree homicide, without obtaining a personal waiver from the
def endant . This contention is without nerit, as there is no
requirenent to obtain a personal waiver as to offenses which are
not necessarily lesser included offenses, pursuant to Harris v,
State, supra. Moreover, any error herein was harmess beyond a
reasonabl e doubt because the omtted instructions relate to
of fenses which are two or nore steps renoved from the crine which

t he defendant was convicted of. gee, Pope v. State, 21 Fla. L.

Weekly S257, S258 (Fla. June 13, 1996); gee also. Perrv v, State,

1o See, Florida Standard Jury Instructions in Crimnal
Cases, Schedule of Lesser Included Ofenses.
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522 So. 2d 817, 819-20 (Fla. 1988).

In Harris v, State., gupra, 438 So. 2d at 796-97, in reliance

upon Becgk v. Al abama, 447 U.S. 625, 100 S.Ct. 2382, 65 L.Ed. 2d 392
(1980), this Court held that there is a "procedural right to have

instructions on necessarilv included |esser offenses,"™ which right

can not be abrogated absent a voluntary, knowing and intelligent
waiver. Mack, gupra, 537 So. 2d at 109, reaffirmed this principle
and held that where defense counsel waived "all the instructions on
the lesser included offenses of first-degree nurder," there was
error because there was no personal statenent by defendant, in the
record, that he wished to waive all said instructions. (enphasis
added) . This Court has noted that its holdings in the above cases
stem from the United States Suprene Court's rationale in peck,
supra, that presenting a jury with the stark choice of gquilty or
not guilty of the charged capital offense mght lead a jury to
convict on the capital offense, even though it had a reasonable
doubt, because it was clear from the evidence that the accused had
commtted a nurder and should not be totally acquitted. gee Parker
v.. Dugger, 537 So. 2d 969, 971 (Fla. 1988). This Court, however,
has also noted that the United States Suprene Court, in Hopper v.
Evang, 456 U.S. 605, 102 g.Ct. 2049, 72 L.Ed. 2d 367 (1982), has

revisited Beck and recognized that, where the capital offense was
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clearly proven and the evidence would not have permtted a jury to
rationally find defendant guilty of a |esser offense and not guilty
of the greater capital offense, the lack of |esser included
instructions does not prejudice the defendant. Parker, 537 So. 2d

at 971.

In recognition of the above principles, this Court, in
accordance wth Fla.R.Crim.P. 3.490, and Fla.R.Crim.P. 3.510, has
agreed that "[tlhe judge shall not instruct on any |esser included

offense as to which there is no evidence." See, Geen v. State, 475

So. 2d 235, 237 (Fla. 1985). Thus, this Court has held that where
a defendant is charged with first-degree nurder, he is entitled to
the not necessarily included |esser offense (category two offense)
of third degree homcide, only if there is evidence to support such

a charge. Geen, 475 So. 24 at 237, PRerrv, 522 So. 2d at 819-20;

Pope, 21 Fla. L. Wekly at S258. The offense of third-degree
hom cide requires the elenents that the nurder be commtted wthout
any design to effect death, and, during the course of an attempt to
perpetrate any felony other than those required for a finding of
first-degree felony nurder. See, Fla. Stat. 782.04(4). Third
degree homcide is thus not a necessarily included offense of

either first-degree preneditated or felony nmurder. Geen, gupra;

Florida Standard Jury Instructions in Crimnal Cases, Schedule of
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Lesser Included O fenses.

In the instant case, the trial court was thus not required to
instruct on offenses which were not necessarily included |esser
of fenses, such as third degree homcide. The defendant has not,
either in the court below or indeed in this Court, proposed any
scenario where the evidence is consistent with a finding of third-
degree hom ci de. Thus, any suggestion at this juncture that the
trial court should have instructed on third-degree nurder is

procedurally barred. See, Steinhorst, 413 So. 2d at 338. Finally,

the jury herein found the defendant guilty of the charged offense,
first degree nurder, which is two steps renoved from third-degree
nmurder. Pope, 21 Fla. L. Wekly at S258; Perrv, 522 So. 2d at 819-
20.  Thus, even if there was evidence to support the instruction on
third-degree homcide or other offenses, any error in failing to
give instructions on such offenses is harnless beyond a reasonable

doubt, in accordance with State v. Abreu, 363 So. 2d 1063 (Fla.

1978) ; see also, Pope, supra; Perry, gupra.
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V.
THERE WAS SUFFI ClI ENT EVI DENCE TO SUPPORT
DEFENDANT" S CONVI CTI ON FOR FIRST  DEGREE
PREMEDI TATED AND FELONY MJURDER
The Appellant contends that the evidence in the instant case

was circunstantial and did not exclude a reasonable hypothesis of

i nnocence. This contention is without nerit.

The State first presented evidence that the defendant's
fingerprints were present on the interior surface of the front door
to the victims residence. There was no explanation for said
fingerprints. At trial the defense clained that the defendant had
been given access to use the telephone in a neighbor's residence.
Such evidence, however, does not establish that the defendant was
simlarly given accessto the victims residence, and does not
account for said fingerprints. The Appellant's reliance upon

Jaram|llo v. State, 412 So. 2d 257 (Fla. 1982), is unwarranted. In

said case, the defendant took the stand and testified that he had
known the victims nephew for several years. Jaramllo stated that
shortly before the victims nurder he had been invited to the
victims residence, the crinme scene, and had handl ed various
objects in the residence in the course of helping out. The
prosecution did not rebut this testinony. Moreover, the State's

case in Jaramllo consisted solely of the fingerprint evidence,
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and, there were identifiable fingerprints on the wapping of the
murder weapon and binding naterials on the victinms person, which
did not belong to Jaraml | o. In the instant case, the only
identifiable latent fingerprints belonged to the victim and the
def endant . The latter did not testify and did not provide any
legitimate explanation for his fingerprints on the inside of the
front door. It should be noted that the victims neighbors
testified that after hearing the victims cries, they tried to
fully open the front door which was not |ocked, as they pushed it
open for approximately an inch, but that they saw and heard this
door closed and |ocked from the inside before they could get in.
Wiere “the State proves that the [finger] print was found in a
pl ace or on a thing not accessible to the general public, such
proof, standing alone, is legally sufficient, and the jury nmay
infer fromit that the print was made at the time of the crine."”

Sorey v. State, 419 So. 2d 810, 813 (Fla. 3d DCA, 1982).

Moreover, the State's case herein, in addition to the
fingerprints, presented eyew tness testinony that the defendant, at
the approximate time of the nurder and while the neighbors were
bl ocking the front door exit from the victims apartment, was seen
exiting the back of the victimis apartment by dropping out of the

second floor balcony adjacent to that of the wvictim’s. In
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corroboration, police officers testified that upon arrival at the
scene within mnutes of the crine, they found the sliding glass
doors leading to this rear balcony were open. The testinony
further reflected that the victinms balcony was only a couple of
feet away from the bal cony of the vacant apartnent next door, which
the defendant was seen dropping out.” Finally, the defendant's
statements reflecting his consciousness of guilt, were also
admtted into evidence. The testinmony reflected that the victims
nei ghbors all thought that she had had a heart attack; they did not
know that she had been stabbed because they had not been allowed to
enter the apartnment. They were told of the stabbing, by the
police, several days after the defendant's arrest. Det ective
OQeda testified that, at the time of defendant's arrest, he had
only told the defendant that he was under arrest and the police
wanted to talk to him in reference to a burglary. There was no
mention of any stabbing. Yet, prior to his arrest, the defendant
had pl aced a phone call to Ms. Barron, stating that the police
wanted to talk to him about a stabbing. The conbination of said
circumstances, which were in no way explained at trial, in addition

to the fingerprint evidence, thus does not establish any reasonable

17 The officer further testified that the physica
separation between these bal conies was such that any person could
have easily gained access to the balcony area from which the
def endant was seen clinbing down.
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hypot hesis of innocence.

The Appellant's argunent, that there was no evidence of
premeditation, is |likew se without nerit. "Preneditation does not
have to be contenplated for any particular period of time before
the act, and may occur at a nonent before the act. [citation
omtted]. Evi dence from which preneditation may be inferred
i ncludes such matters as the nature of the weapon used, the
presence or absence of adequate provocation, previous difficulties
between the parties, the manner in which the honicide was committed
and the nature and manner of the wounds inflicted. It rmust exist
for such time before the homcide as will enable the accused to be
conscious of the nature of the deed he is about to commt and the
probable result to flow from it insofar as the life of victimis

concerned. [citation omtted]". Sireci v. State, 399 So. 24 964,

967 (Fla. 1981), cert. denied, 456 US. 984, 102 s.ct. 2257, 72
L.Ed.2d 862 (1982). The evidence in the instant case reflects that
the victim was beaten, as there were multiple bruises on her body
and on the inside of the scalp on the back and sides of the head.!®

She was further stabbed eight (8) tines. At least three of said

18 The latter bruises were caused by blunt force to the
head. Wiile the bruise inside the back area of the scalp was
consistent with the victim having fallen and hit her head on the
floor, such a scenario was inconpatible with, and did not account
for, the bruises to the side of the head.
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stabs were to the chest cavity, one of the wounds to heart was four
(4) inches deep. (T. 584). The deliberate use of a knife to stab
a victim nultiple tines in vital organs, is substantial evidence

which clearly supports a finding of preneditation. Preston v.

State, 444 So. 2d 939, 944 (Fla. 1984). See also Henry v. State

574 so0.2d 73 (Fla. 1991) (“there was enough evidence to present a
jury question on the issue of prenmeditation, where "the victim was

killed by being stabbed thirteen tinmes.") |,

Finally, the Appellant has also argued that the wunderlying
burglary, in support of the felony nurder theory, was not proven,
as there was no evidence of a forced entry, and no proof that the
victim had not consented to the entry, or that she had expressly
demanded that defendant exit her residence. This contention is
Wit hout nerit. First, Section 810.02(1), Florida Statutes (1985),
defines the crime of burglary as:

entering or remaining in a structure or a conveyance

wth the intent to commt an offense therein, unless the

premses are at the time open to the public or the
defendant is licensed or invited to enter or remain.
"Forced entry" or breaking is not a requisite elenment of the
Statute. State v. Hcks, 421 So. 2d 510, 511 (Fla. 1982).

Moreover, "consent to entry is an affirnative defense to, rather
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than an essential elenment of, burglary". 421 So. 2d at 510-11. As
noted previously, the defendant herein did not testify or present
any evidence that the victim had consented to his entry. Mor eover,
even if there is an initial consent and lawful entry, “[ilt is
undeni ably true that aperson would not ordinarily tolerate another
person remaining in the premses and commtting a crinme, and that
when a victim becones aware of the comm ssion of a crinme, the
victim inplicitly withdraws consent to the perpetrator's renmaining

in the premises.” Rav _v. State, 522 So. 2d 963, 966 (Fla. 3d DCA,

1988) . There is no requirenment that a victim expressly ask the
perpetrator to |eave, before it can be concluded that any I|icense
to remain on the premses was withdrawn. Id. In sum there was
anpl e evidence of both prenmeditated and felony nurder in the
i nstant case.
Vi,

DEFENDANT" S CLAI M5 OF PROSECUTORI AL

| MPROPRI ETY DURING THE PENALTY PHASE CLOSI NG

ARGUMENT ARE UNPRESERVED AND W THOUT MERIT.

Defendant's first claim with respect to the penalty phase is

that he is entitled to resentencing because of allegedly inproper

remarks made during the prosecutor's sunmmation. Speci fically,
Def endant argues that (1) the prosecutor urged the jury to
consi der nonstatutory aggravating factors; (2) the prosecutor
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i npermi ssibly informed the jurors that they were required to
recoomend the death penalty; (3) the prosecutor made an
inpermssible “message to the community" argunent; (4) the
prosecutor inpermssibly discussed the victims death; and (5) the
prosecutor's argunent inproperly dimnished the jury's role. Each
of these claims will be addressed in turn. It will be shown that
they have not been preserved for appellate review, that they are
wi thout merit, and that, in any event, any purported error would be

harm ess beyond a reasonable doubt.

Def endant ' s first sub-claim is that the prosecutor's
di scussion of the “"catchall" mitigator constituted inproper
argunment of nonstatutory aggravating circunstances. In closing,
the prosecutor first discussed the evidence as it related to the
aggravators. (T. 1089-91). He then turned to the mtigating
circunstances, first addressing the only statutory circunstance
proffered by the defense, that Defendant was allegedly unable to
conform his conduct to the requirenments of |aw. (T. 1091-93). The
prosecutor then quoted the ‘catchall" instruction,!® and sunmarized

the defendant's background evidence (T. 1093), which evidence was

L "Any ot her aspect of the defendant's character or record,
and any other circunstance of the offense.” (T. 1093) . This
instruction was given to the jury at the defense's request. (T.
1108) .
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elicited from the defendant's father on direct exam nation by the
defense. (T. 1021-25). The prosecutor then continued, “I hate to
conpare people, but something you should consider is what has he
done in his life--." (T. 1093). Defense counsel interrupted with
“Objection." 1Id. The objection was sustained, and the prosecutor
summed up his argunent regarding the nonstatutory mtigation:

In terms of character and record, you can consider that

mtigation, any evidence of that whatsoever, and |

suggest to you there is not. And again, you as nenbers

of our jury wll decide what weight you should give this.
(T. 1094). At no point did the defense either request acurative
instruction or nmove for a mstrial. As such, this claim is not
preserved for review. Spencer v, State, 645 So. 2d 377, 383 (Fla.
1994) (to preserve issue for review after objection is sustained,
counsel nust either request a curative instruction or nove for
mstrial); Riechmann v. State, 581 so 2d 133, 139 (Fla.
1991) (failure to nove to strike, for a curative, or for mstrial

after objection to prosecutorial coment was sustained, waived

Issue for review; Allen v. State, 662 So. 2d 323, 331 (Fla.

1995) (claim that  prosecutor al | egedl y argued nonstatutory
aggravating circunmstance waived for appeal where not properly
preserved bel ow); Sochor v State, 619 So. 2d 285, 291 (Fla.

1993) (same). Defendant thus may not now raise this claim
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Furthermore, the comrents were not inproper, but rather a fair
comrent on the evidence. The defense itself had brought out
evidence that despite a caring, loving, stable upbringing and no
intellectual deficits, Def endant had, from an early age,
m sbehaved, disobeyed his parents, drunk and used drugs, rejected
various school, therapy, and drug rehabi litation prograns, and
generally done nothing worthwhile in his thirty years of life,
precedi ng the nmurder. (T. 1021-25). The prosecutor was sinply
summari zing the evidence presented, and pointing out that nothing
concerning Defendant's life, during or after childhood, reduced his
moral culpability within the neaning of the "catchall" instruction
It should be further noted that the defense had al so presented
testimony from Dr. Schwartz and proposed that the defendant could
be rehabilitated. The prosecutor's sunmmary of the background
evi dence rem nded the jury that the defendant had a history of
rejecting all previous attenpts at help by his parents, various
schools, wvarious drug programs, therapists, and the authorities.
As such, the argument also rebutted the non-statutory mnitigating
factor of rehabilitation proposed by the defense. See, MannV.
State, 603 So. 24 1141, 1143 (Fla. 1992) (argument that Defendant
was a pedophile not nonstatutory aggravation, but proper coment on
evi dence presented by defense); Johnsop v.State, 660 So. 2d 637,

646 (Fla. 1995) (argument rebutting proffered defense mtigation
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proper].

Finally, even assuming, arsuendo that the coments were

inproper, any error would be harmess. There were four aggravating
circunstances in the instant case: (1) that Defendant had a prior
violent felony, wherein he assaulted a police officer and attenpted
to take his gun; (2) that Defendant was on community control at
the time of the nurder; (3) that the murder was comm tted during
a burglary; and, (4) that this nurder, during which the victim
Defendant's nei ghbor, was stabbed eight tines, was assaulted with
a blunt object, and ultimately bled to death while conscious for at
| east ten mnutes, was heinous, atrocious, and cruel. Def endant
concedes the existence of the first two aggravators, and the
remaining two were amply supported by the record, as nore
t horoughly di scussed at Point VIII, infra. The only statutory
mtigation presented to the jury was the assertion by Dr. Schwartz,
founded wholly on Defendant's self-serving statenents, that due to
crack use on the day of the nurder, Defendant was unable to conform
his conduct to the requirenments of the law. As noted by the trial
judge, this contention was contrary to the facts of the crine,
whi ch showed that Defendant slammed the apartment door in the face
of Minas'’s rescuers and locked it multiple times, then fled through

the rear, disposed of the nurder weapon and his bloody clothing,
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sneaked into his apartment and cl eaned hinself up. He then emerged
clean from his apartnment within twenty mnutes, calmy inquired of
hi s nei ghbors what the ruckus was about, and asked one of the
peopl e he had |ocked out of the apartnent to call a cab. The only
other nonstatutory mtigation ultimately argued was that Defendant
could be rehabilitated?® and that he would probably never get out

of prison if sentenced to life.

Additionally, the jury was instructed that the enunerated
aggravators were the only ones they could consider. (T. 1107).
The trial court |ikew se stated that it did not consider any
aggravating circunmstance not enunerated in its sentencing order.
(R. 533). The trial court found that the aggravation "remarkably"
outwei ghed the mtigation. (R 542-43). There is thus sinply no
possibility that the brief coments could have affected the
sentence herein. In view of the foregoing, any alleged error was
harnl ess beyond a reasonable doubt. Allen, 662 So. 24 at 331 (any
i mproper argunent harmess in view of strong aggravation, m ninal
mtigation and trial court's statement that it only considered

statutory aggravating circunstances); Sochor, 619 So. 2d at 291

20 The contention that Defendant could be rehabilitated was
rebutted by his prior history of 2 juvenile and 10 adult offenses,
as well as his violation of community control. (T. 1006, 1056).

Furthernmore, he had a history of rejecting all previous attenpts at
hel p by both his parents and the authorities. (T. 1026-28, 1058).
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(i mproper coments harm ess where when considered in their

totality, they did not "pinpoint" a nonstatutory aggravator)

The Appellant next asserts that the prosecutor inproperly
argued that the jury was required to return a recomendation of
death. First, the coments at issue were not objected to, on any
grounds. There were no notions for mstrial at any tine, either.
As such, the Appellant's claimis not preserved for appeal and is

procedurally barred. Ferquson v. State, 417 So. 24 639, 641 (Fla.

1986); Craja v. State, 510 So. 2d 857, 964 (Fla. 1987). In any
event, the instant claimis also without nerit. The conpl ai ned of

comments are as follows:

[(Wle're not here to discuss the issue of the death
penal ty. Qur legislature nade a decision for you, Ilike
it or not, and no one wants to participate in a process
where a life wll be taken...

It’s not an easy task we're asking you to do... you
promi sed you would follow the law, whether or not you
like the law. ..

If you find the aggravating circunstances outweigh
the mtigating ci rcunst ances, there's only one
recomendati on you can conme back wth...

(T. 1095). Taken in context the prosecutor was plainly stating
that the propriety of the capital punishnment, in general, as
opposed to in this particular case, was wthin the |legislative
domain and not the jury's; that, regardl ess of the jurors’

i ndi vidual beliefs regarding the propriety of capital punishment,
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the question has been settled by the legislature, and the jurors'
only duty was to apply the law as it exists. This was a proper

statenent of the |aw See Johnson, 660 So. 24 at 646 (the

propriety of capital punishnent per se is not a proper subject for

the jury's consideration).

Li kewi se, the prosecutor's statement that if the jurors found
that the aggravators outweighed the mtigating circunstances, there
was "only one recomrendation" they could return was also a proper
statenent of the Iaw In essence, Defendant is conplaining that
the jurors were informed that they could not grant a jury pardon.
A capital sentencing jury, however, does not have unfettered

discretion. Dousan v. State, 595 So. 2d 1, 4 (Fla. 1992); see also

Saffle v. Parks, 494 U S. 484, 110 S. . 1257, 1262-63, 108 1. Ed.

2d 415 (1990) ("the State nust not cut off full and fair
consideration of mtigating evidence; but it need not grant the
jury the choice to make the sentencing decision according to its
own whins or caprice"). The claimthat the jury was inproperly |ed
to believe that it arbitrarily "had to” inpose the death penalty is
thus wi thout nerit. On the contrary, the prosecutor nerely
informed the jurors of matters which they should not consider in
their deliberations, instead focusing their attention on the

circunstances of the crine and Defendant's record, and advising
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them of the appropriate sentence under Florida law if the
aggravation outweighed the nmitigation. This was proper. Finally,
even if any error occurred it was harm ess beyond a reasonabl e
doubt . As noted above, the mtigation was mniml and the four
aggravating circunstances, ‘remarkably" outweighed it, as noted by
the trial judge. There is no reasonable possibility that the
outcome would have been different if the brief coments at issue

were not nmade.

The Appellant next asserts that the prosecutor's unobjected-

to comments also constituted a "message to the community" argunent,

in violation of Campbell v. State, 21 Fla.L.Weekly S287 (Fla., June

27,  1996). This court has disapproved of ‘message to the
communi ty" conments, but has not deened sane to be fundanent al

error. See Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985);

Crump V. State, 622 So. 24 963, 971-72 (Fla. 1993). In Campbell a

specific objection was raised in the court below and the comment,
in conjunction with an inflammatory evidentiary presentation and
argunents thereon, led to a new sentencing hearing. The instant
claimis not in the sane posture and is thus unpreserved for

appeal . Berlotti, Crunp, susra. Mreover, such coments, in the

absence of other circunstances, even if deemed preserved, are not

SO0 outrageous as to taint the sentence of death. ¢rump, 622 So. 2d
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. at 972. In any event, the State would note that in the instant
case, there was no nention of any "message" to the comunity in the
prosecutor's comments. The prosecutor stated:

You sit as an advisory board to this Court. You tell the
judge how you feel about this crime, and we have young
people and people not so young, African Anericans,
Latins, people from all walks of life. _You tell the

court how yvou feel about this crime, and we are not

tal ki ng about any other crinme or what aoes on outside of

thig courtroom. W are only concerned with this charge.
You tell the Court what society's reaction is to this

crime, and what the punishnent should be.

(T. 1094) (enphasi s added). As is clear from the above, the
prosecutor in no way referred to anything transpiring out of court,

|l et alone the community at | arge. The above comments are in

. accordance with this Court's precedents. See Gossman, 525 So. 2d
833, 846 (Fla. 1988) (the jury's recomendation in Florida reflects

the ‘conscience of the community."); see also R chardson v. State,

437 s 2d 936, 942 (Fla. 1983) (sane); McCampbell v. State, 421 So.

2d 1072, 1075 (Fla. 1982) (jury's recomendation represents ‘the
judgment of the community as to whether the death sentence is

appropriate..."); Qdom v. State, 403 so. 2d 936, 942 (Fla.

1981) (same). Finally, given the afore-cited balance of the
aggravating and mtigating evidence, and the overall argunment wth
which the jury was presented, it cannot reasonably be said that
absent the above-cited comments the outcone of the proceedings

. would be different. As such any purported error would be harmn ess.
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Def endant next asserts that reversal is required because the
prosecutor stated that the victim was not afforded the protection
of the law before she was killed. (B. 73, T. 1095). Again, this
claimis unpreserved in that Defendant did not object to the
comment in the court below  Ferguson, Craig, gupra. Furthernore,
even assuming that the claim was properly before the court, the
comment, although not ideal, was brief, and not made a feature of
the argument. The bulk of the prosecutor's argunent was devoted to
the aggravating and mtigating factors and the weight which should
be ascribed to them The entirety of the argunent, conbined wth
the afore-cited balance of the aggravating and mtigating evidence
herein, conpel the conclusion that any error is harmess beyond a
reasonabl e doubt. Jackson, 522 So. 2d at 809 (simlar coments

held not sufficiently egregious to warrant a new sentencing).

Def endant's final contention is that the jury's role was
di m ni shed because the prosecutor informed the jury that its
sentence was advisory.?* Again, there was no objection to the
coments at issue and this claim is unpreserved. Sochor, 619 So.

2d at 291 (alleged Caldwell error nmust be raised below to be

considered on appeal); Ferguson, Craiq, Supra. Further, even were
21 The word appears as "adversary" in the transcript. Read
in context, this is obviously a typographical error. (T. 1094).
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it properly before the court, this claimis wthout nerit. Caldwell
V. Miggigsippi, 472 US 320, 105 S. Q. 2633, 86 L. Ed. 2d 231
(1985), upon which Defendant relies, ‘is relevant only to certain
types of comment -- those that mislead the jury asto its role in
the sentencing process in a way that allows the jury to feel Iless
responsi ble than it should for the sentencing decision." Darden v.
Wainwright, 477 U S. 168, 184, n. 15, 106 8. C. 2464, 91 L. Ed. 2d
144 (1986) . Here, the prosecutor did comment that the ultinate
decision regarding Defendant's sentence would be in the hands of
the judge. As noted by the Appellant, however, this is a proper
statement of Florida |aw Conbs v, State, 525 So. 2d 853 (Fla.
1988) ; Qrogsman v State, 525 So. 24 833, 839 (Fla. 1988).
Mor eover the prosecutor's statenments herein did not create the
m sl eading inpression condemed in Caldwell. The State's entire
argument, rather than dimnishing the jury's role, enphasized its
I nportance:
The inmportance of your role, the seriousness was

probably fleeting. It was only once the Judge read to
you why we're here, and the inportance of this case that

the enormpus ressonsibility that you have agssumed becane

evi dent .

You will make a decision this evening. You are the
finders of the facts, and you must abide by your oath.
You reached a verdict in this case. You said this
defendant, Jose Jinenez, is responsible for those events
which occurred on the 2nd of October, 1992.

79




The next question you have to answer, and perhaps

nmore difficult, is what is the appropriate
b e
* * %

[Wle're here for you to determine or help the judge
determ ne what the appropriate punishment should be for
that crine.

* k 0k

The Court will weigh your recommendation carefully before

coming to a final decision, go it's not something to be
taken lightlv at all.

You know there is nothing easy about this job for
you at all. This time you spend here, particularly this
evening, will probably represent the hardegt decision.—
the nost soul-searchina time of your life.

(T. 1086-89, 1094) (enphasis supplied). As such, the conmments
her ein did not serve to dimnish the jury's sense of
responsibility, but enphasized the gravity of their duties. This

claimis thus also procedurally barred and wthout nerit.
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VII.

DEFENDANT' S SENTENCE IS PROPORTI ONAL.
The Defendant argues that his sentence is disproportionate.
This claimis wholly w thout nerit. "Proportionality review
conpares the sentence of death with other cases in which a sentence

of death was approved or disapproved.” Palnes v, Wiinwisht, 460

So. 2d 362, 362 (Fla. 1984). The Court nust "consider the totality

of circunstances in a case, and conpare it with other capital
cases. It is not a conparison between the number of aggravating

and mtigating circunstances.”" Porter v. State, 564 So. 2d 1060,

1064 (Fla. 1990), cert. denied, U.S. , 111 S. Ct. 1024, 112

L.Ed. 2d 1106 (1991). "Absent denonstrable legal error, this Court
accepts those aggravating factors and mtigating circunstances

found by the trial court as the basis for proportionality review"

State v. Henry, 456 So. 2d 466, 469 (Fla. 1984).

The trial court found the existence of four aggravating
ci rcunst ances: (1) that Defendant had been convicted of a prior
violent felony, resisting arrest with violence, which the court
gave noderate weight (R. 530); (2) that the nurder occurred during
a burglary, which the court gave great weight (R 530); (3) that
Def endant was on community control at the time of the murder, which

the court gave great weight (R. 531); and (4) that the nurder was
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heinous, atrocious and cruel, which the court also gave great
wei ght. (R. 531-33). The court analyzed the proffered mitigation
and reached the follow ng conclusions: (1) that the proffered
statutory mtigation, expert testinony that the defendant was
unable to conform his conduct to the requirenents of |aw, was
contrary to the facts of the crines herein, and entitled to mninal
wei ght (R. 534-39); and, (2) that the proposed nonstatutory
mtigation of defendant's potential for rehabilitation was entitled
to very little weight, ‘as the defendant has shown great resistance

to rehabilitation". (rR. 540-41). The fact that Defendant would

probably never be released if he were sentenced to life
i nprisonnent was al so considered, and given great weight. (R. 541-
42).

A conparison of this crime and its circunstances to other
cases reveals that the sentence of death is warranted here. See,

e.g., Johnson v. State, 660 So. 2d 637 (Fla. 1995) (Sentence of

death upheld for the stabbing death of an elderly fermale victim
inside her home during a burglary. Aggravating factors were prior
violent felony, pecuniary gain, and, heinous, atrocious and cruel.

Mtigation consisted of mental pressure not reaching the statutory
level, potential for rehabilitation, deprived background, good

provider, excellent enploynent history, cooperation with the
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police, age, and lack of a significant history of crim nal
activity.); Davig v. State, 648 So. 2d 107 (Fla. 1992) (Sentence of
death upheld for stabbing death of an elderly female victim inside
her home, during burglary. Aggravating factors were heinous,

atrocious and cruel, and, conmission of nmurder during course of

burgl ary. Mtigation consisted of age, schooling, famly
background, enployment, education and health); Allen v. State, 662

So. 2d 323 (Fla. 1995) (Sentence of death upheld for stabbing death
of elderly female victim in her home, Aggravating factors of 1)
Hei nous, atrocious and cruel; 2) under sentence of inprisonnent;
and 3) pecuniary gain. Mtigation consisted of famly background
and military service); Breedlove_V. State, 413 So. 2d 1 (Fla.
1982) (Sentence of death upheld for stabbing death of victiminside
his home. Three aggravating factors of prior conviction of violent
felony, commtted during a burglary, and, heinous, atrocious or
cruel. There was conflicting evidence of inpaired nental capacity

which did not rise to a mtigating level,).

VITT.
THE TRIAL COURT PROPERLY CONSI DERED AND

VEI GHED THE EVI DENCE PRESENTED DURI NG THE
PENALTY PHASE.

The Appellant argues that the sentence herein is flawed

because the court should not have found that this crinme was
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hei nous, atrocious, or cruel (HAC), or that it was committed in
the course of a burglary. The Appellant further faults the weight
the trial court gave to the nmitigating circunstances. These

contentions are contrary to the |[aw and the record.

A The evidence gupported the aggravators found bv the trial

court.

Defendant first asserts that the trial court erred in finding
that the nmurder occurred during the course of a burglary. However,
the jury convicted Defendant of the burglary of Mnas's apartnment
during the guilt phase. The conviction was admtted into evidence.
(T. 1011). The conviction was proper as previously noted in
Argunent V herein. As such the trial court properly found this

aggravating circunstance to exist.

Def endant al so asserts that the HAC aggravator is w thout
evidentiary support. The trial court made the follow ng findings
regarding the WAC aggravator:

The State has proven beyond and to the exclusion of every
reasonabl e doubt that the murder of Phyllis Mnas by the
def endant was especially heinous, atrocious and cruel.
Ms. Mnas, a 63 year old woman, was beaten and stabbed to
death in her own hone. The nedical examiner testified
that she had fresh bruises on her right arm and shoul der,
the back of her hand, her left hip, the right side of her
chest and on her back. She had nultiple abrasions which
Dr. Wetli indicated were inflicted when she was noved or
dragged. She was stabbed eight separate tinmes, and
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sustai ned several other superficial cuts about the neck.

The two stab wounds to the neck penetrated soft tissue

but were not lethal and were inflicted while M. M nas
was alive. A third stab wound was found on the left side
of her body and was approximately four inches deep. Two
other stab wounds were inflicted from a frontal assault
and were both to the chest, entering the heart and were
| et hal wounds. These two wounds to the heart caused
massi ve internal bleeding. Ms. Mnas was alive and
conscious during the entire attack which was for the nost
part with the defendant facing her. What alerted her
friends were her cries of, "Ch ny God, Ch ny God," as she
was being attacked by the defendant. When Dr. Wetli
removed Ms. Mnas's scalp, he found a large bruise on the
back of her head and other bruises on the side of her
head. Dr. Wetli testified that while it was possible
that the bruise to the back of the head could have been
inflicted when she fell to the floor, the side bruises
were not the result of a fall and were blunt traum
wounds inflicted by a blunt instrument, a fist or being
slammed up against a wall. The court takes particular
note in the fact that when rescue arrived several minutes
after the defendant had inflicted the wounds, and had
left Ms. Mnas to bleed to death on her kitchen floor,
she was still alive and coherent enough to indicate when
asked that her attacker was no longer in her apartnent.
This court finds the defendant's conduct to have been
unnecessarily torturous to this small elderly woman. She
sustai ned no defensive wounds, which indicates she put up
essentially no resistance, and yet, she ws beaten and

stabbed tinme after time, eight separate tines. The
defendant then left her to die alone in pain and in fear
on the floor of her homne. When her friends from the

building came to render aid the defendant slammed the
door in their faces and |ocked the door with two or three
separate |l ocks so they could not get to her. As Phyllis
Mnas lay bleeding to death on her kitchen floor she nost
l'ikely could hear her friends calling to her outside her
w ndow and was helpless to respond. It is certainly
reasonable to infer that during this brutal and torturous
attack, after being stabbed in the neck, in the side, and
several times in the chest and abdonen, that M. M nas
must have been aware of what was happening to her, and
must have known she was going to die. The killing was
not done quickly or painlessly. She lingered at |east
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ten mnutes while she bled to death. She suffered in
pain and in fear, all the while feeling hel pless and
al one, knowi ng that help was outside her door, but could
not get in and she could not even call out to them This
court finds the existence of this aggravator and based
upon the above facts gives it great weight.

(R. 531-533) , The trial court's conclusions are anply supported
by the evidence,?? and fully support the finding that this nurder

was hei nous, atrocious, or cruel. Allen v. Stat& 662 So. 24 323,

330-31 (Fla. 1995) (HAC supported where ol der wonan was stabbed in
neck several times in her own honme and left to bleed to death, and

could have remained conscious for 15 mnutes); Davis v, State, 604

So. 2d 794, 797 (Fla. 1992) (HAC upheld where ol der woman suffered
multiple stab wounds and blunt trauna while in her own home and it

was ‘unlikely" that she was rendered inmmediately unconscious);

Johnston v. State, 497 So. 2d 863, 871 (Fla. 1986) (evidence that
ol der woman was stabbed, at hone, three tinmes in her neck and took
three to five mnutes to die after knife severed jugular found to

support HAC aggravator); Breedlove v. State, 413 So. 2d 1 (Fla.

1982) (single fatal stab wound sufficient to support HAC where

victim not die inmediately and was attacked in his own hone).

Defendant's reliance upon McKinney V. State, 579 So. 2d 80

(Fla. 1991), is msplaced. In that case the victim was shot

22 See Statenent of Facts, at pp. 1-9.
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Several tinmes. The Court observed that ordinarily, a murder by

shooting will not be found to be heinous, atrocious, or cruel.

Such is patently not the case here. See, Geralds vy, State, 674 So.

2d 96, 103 n.12 (Fla. 1996) (rejecting defendant's contention that

stabbing during home burglary did not support HAc, and noting that
case relied upon by the defendant involved gunshot wound and was

therefore not controlling).

Finally, even if either of these aggravating factors were
erroneously found, the error would be harniess. Three aggravators

would remain in contrast to minimal mtigation, as discussed bel ow.

B. The trial court vproperly weiaghed the mitigating
¢ircumstances.

Def endant al so argues, that the trial court failed to give the

proposed mtigating circunstance, that Defendant was unable to
conformhis conduct to the requirenents of the law, sufficient

wei ght . This contention is wholly without merit.

The trial court t hor oughl y eval uat ed this proffered
mtigation. (rR. 534-39). The court first noted that the proffered
mtigation was prem sed on the theory that Defendant was under the

influence of cocaine at the time of the nurder. (R. 535).
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shortly before trial. As noted by the judge, such testinony

neither reliable nor binding upon a fact-finder:

Wiile the Court is convinced that the Defendant was
a drug abuser, | am mindful that the issue is not whether
the Defendant has used drugs, but whether he was under
the influence of drugs at the time he beat and stabbed
Phyllis Mnas to death and whether at the tine he
committed these acts his ability to appreciate the
crimnality of his conduct or to conform his conduct to
the requirenents of the |law was substantially inpaired.

The only evidence of the Defendant being under the
i nfluence of drugs when he nmurdered Ms. Mnas were the
hearsay statenents the Defendant made to Dr. Schwartz in
anticipation of Dr. Schwartz's testinony to the jury
during the sentencing phase. The Defendant was convicted
of First Degree Mirder, etc. on Cctober 6, 1994 - some
two years after having conmmtted these crimes and Dr.
Schwartz's first interview with the Defendant was just
before trial on Septenber 27, 1994. Wil e case | aw
clearly requires proof of ingestion other than the
Defendant’'s hearsay statements to an expert before these
hearsay statenents may be introduced,[Footnote 11 |
permtted this testimny because there was some evidence
from which the jury and the court could infer that the
def endant was under the influence of drugs when he
committed these offenses and this court wshed to give
the defendant the opportunity to present all mtigation
evi dence which could affect his sentence.

[ Footnote 1] Holsworth v. State, 522 So. 2d 348 (Fla.
1988); Cirack v. State, 201 So. 2d 706 (Fla. 1967). (R
535).

exam nation of the unreliable basis for the expert's opinion.

88

However, as the court noted, the only evidence of such was

Def endant's own out-of-court statenents nade to Dr. Schwart z
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The trial court's analysis did not, however, end with the above

The




trial

f ound

judge also exhaustively detailed the facts of the crine,

and

the defendant's actions were inconsistent with the defense

expert's opinion of inpairnent:

Wiile it is conceivable that the Defendant snoked
crack cocaine on Cctober 2, 1992, his actions at the tinme
he commtted the nurder and shortly afterwards refute the
conclusion that the Defendant was under the influence of
drugs atthe timeor if under the influence, that he was
inpaired to any significant degree. During his attack
upon Ms. M nas, the Defendant heard the neighbors trying
to enter Ms. Mnas's apartment through the unlocked front
door. The Defendant pronptly slamed the door shut,
| ocked the locks on the door and fled the apartnent by
exiting onto the bedroom balcony, <crossing over to a
nei ghbor's bal cony and then dropping to the ground. In
the Defendant's haste to get out of the apartment before
one of the neighbors could get in, he still had the
presence of mnd to take the nurder weapon with him and
to conceal it from view when he dropped from the bal cony.
The Defendant continued to use <clear and rational
thinking after he left the apartnent. I nstead of taking
the stairs up to his apartment on the third floor, he
used the elevator which was at the other end of the
wal kway. The stairway was close to Ms. Mnas's apartnent
and he had heard her neighbors outside her kitchen w ndow
calling out to her. Cearly, he did not want to be seen
by these ladies as he made his way back to his apartnent.
When t he Defendant got back to his own apartnent, he
i mmedi ately changed his clothes and cleaned hinself up,
knowi ng that he had been seen nonents before by a nman
(M. Merriwether) who was near the bal cony he had dropped
from He then went out into the hallway to talk to the
nei ghbors to find out what they had seen. M. Torenco
and Lucrecia Ponce (Ms. Mnas's neighbors) testified that
t he Defendant was no |onger sweaty, that he was clean and
neat and that he appeared calm \Wen he asked to use the
phone to call a taxi, they let himin their apartnent.
It is clear from this evidence that the Defendant
certainly appreciated the crimnality of his actions. He
knew right from wong. He used sound judgnent and quick
thinking to cover his tracks and to avoid detection.
Wthin a span of ten to fifteen mnutes he changed his
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clothes, cleaned hinmself up and was able to conpose
himself and to act conpletely nornmal while conversing
with those ladies. He was no longer sweating. They did
not notice anything strange about his eyes.

When M. Merriwether saw the defendant drop off the
bal cony just after the Defendant had stabbed Ms. M nas,
the Defendant was sweaty and his eyes were very wde.
Based upon those observations, M. Merriwether -believed
t he Defendant | ooked |ike he was high on sonething.
However, based upon the Defendant's other actions, it is
even nore reasonable to conclude that the Defendant
becane sweaty during his attack upon Ms. Mnas and his
w de-eyed expression was sinply a reaction to dropping
from the balcony after having nurdered an elderly woman
and suddenly being confronted by a man who w tnessed this
flight. (R. 536-8).

In light of the hearsay basis for the expert opinion and the
i nconsi stency of the defendant's actions with the expert's opinion,

the trial judge stated that, ‘the Court is unconvinced that the

Def endant was under the influence of drugs to any appreciable

degree when he committed the killing." (R. 538). Nonetheless, the

court did not stop at this juncture and anal yzed the potenti al

degree of incapacity, even if the defendant was under the influence

of drugs at the time of the crine:

The Defendant's father testified that when the
Def endant was using drugs, he would get wild and would
not listen to anyone and that he had a bad tenper. Dr.
Schwartz testified that the Defendant had a significant
drug problem and that crack cocaine is quite addictive.
He testified that when the effects of the drug wear off,
the user becomes irritable, agitated and depressed. Dr.
Schwartz stated that the Defendant was quite "inpulsive",
that he doesn't consider the consequences of his acts and
the drugs meke him nore aggressive. During cross
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exam nation, he testified that the Defendant knew ri ght
from wong, was able to conform his behavior to the
requirements of the law and if the Defendant was under
the influence of crack he would tend to be nore _darinqg
but the crack would pnot effect his ability to know right
fromwong or to conformhis actions to the |aw It was
not until his lawer advised him of the wording of this
mtigator that the Doctor then nodified his opinion by
saying that while the Defendant could appreciate right
from wong and conform his actions to the law, his
ability to do so would be "substantially inpaired".

It is after careful consideration of the above
factors, that this Court finds that even if the Defendant
was under the influence of drugs when he commtted those
acts, he was still able to think rationally and react
qui ckly. It is also reasonable to conclude that the
Defendant's desire for the high these drugs induced was
the notivation behind his crimnal conduct - that he was
willing to commt crinmes to obtain noney to buy drugs so
he could obtain this "high". Wiile this desired high
m ght have been the notivation behind his conduct, this
Court cannot say that the defendant's g¢apacity to conform
this conduct to the requirenments of the |aw was
substantially inpaired. (R 538-39) .,

In an abundance of caution, the trial judge, nonetheless, "gave

this mtigator mniml weight”. (R. 538).

As seen above, no error has been denonstrated. The weight to
be ascribed to a particular mtigating factor is a matter for the

jury and judge to determne. Jones v. State, 648 So. 24 669, 680

(Fla. 1994) ; Slawson v. State, 619 So. 2d 255, 260 (Fla. 1993).

Here, in view of the above detailed |ack of a reliable factual

basis supporting the Defendant's claimthat he was high at the tine
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of the nmurder, the judge was well wthin her discretion to have

rejected the proffered mtigator in its entirety. Hol swor t h

Crach, supra. See also, Wills v. State, 641 So. 2d 381, 390-91

(Fla. 1994) (“certain kinds of opinion testinmony . . . are not
necessarily binding even if uncontroverted. Opi nion testinony
gains its greatest force to the degree it is supported by the facts
at hand, and its weight dimnishes to the degree such support is
lacking. A debatable link between fact and opinion relevant to a
mtigating factor wusually neans, at nost, that a question exists
for judge and jury to resolve"). As such the trial court could
properly have found that Defendant's purported drug use at the tine
of the crime, and allegedly resulting nental inpairnment, was not

established as mnitigation. Sochor v. State, 619 So. 2d 285, 293

(Fla. 1993) (whether i nt oxi cation establishes a mtigating
circunstance is wthin the trial court's discretion); Duncan v.
St at e, 619 So. 2d 279, 283-84 (Fla. 1993) (intoxication not
established as mtigation where no wtnesses observed defendant to
be intoxicated at tinme of crine; defendant's own self-serving

statenents insufficient); Johnson v. State, 608 So. 2d 4, 12 (Fla.

1992) (drug use on night of crime properly rejected as not
mtigating where evidence showed careful and purposeful conduct on
part of defendant); Preston v, State, 607 So. 2d 404, 412 (Fla.

1992) (trial court properly rejected drug use as nonstatutory
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mtigation where no evidence defendant used drugs on night of
mur der) ; Ponticelli v. State 593 so. 2d 483, 491 (Fla.
1991) (clainms of drug use properly rejected as mtigating where
there was no evidence of drug use on night of nurder and
Def endant’'s action were inconsistent with inpairnent)., Gven that
the judge would have been well wthin her rights to have rejected
this alleged nitigation altogether, plainly there was no abuse of
di scretion in giving it mniml weight._Jaones; —Slawson; Walls,

SuprLa.

Finally, even if the court erred in not giving the mtigation
nore weight, any error would be harnless beyond a reasonabl e doubt.
In addition to the mtigation at issue, Which the court gave
mnimal weight, the court found only the proposed nonstatutory
mtigation that Defendant could be rehabilitated, and gave it very
little weight “as the defendant has shown great resistance to
rehabilitation." (R. 540-41). This conclusion is well-supported by
the fact that all of the repeated previous attenpts by both parents
and the "systen had failed to alter Defendant's behavior. The
|ast factor, the probability that the defendant woul d probably
never be released from prison, despite the great weight given by

the trial court, is not even the proper subject of mtigation.

See, Canpbell v. State, 21 Fla, L. Weekly s287, 5288 (Fla. June
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27, 1996); Nixon v. State, 572 So. 2d 1336, 1345 (Fla. 1990). In
contrast the trial court found four substantial aggravators: (1)
t hat Defendant had been convicted of a prior violent felony,
resisting arrest wth violence, which the court gave noderate
wei ght (R. 530); (2) that the nurder occurred during a burglary,
which the court gave great weight (R. 530); (3) that Defendant was
on conmmunity control at the time of the murder, which the court
gave great weight (R. 531); and (4) that the nmurder was hei nous

atrocious and cruel, which the court also gave great weight, (R.
531- 33). The trial court concluded that the aggravation
"remarkably outweighledl” any mnitigating circunstances present.
The trial court further stated that even if it had given the lack-
of - capacity-to-conform mtigator "great weight,” it would stil

have "unequivocally"” found that the mitigating circunstances were
outwei ghed by the aggravating circunstances. (R 542). Under
t hese circunstances any error would be harmess. Wickham v. State

593 So. 2d 191 (Fla. 1991) (in light of very strong case of
aggravation any error in weighing of mtigators was harm ess beyond

a reasonabl e doubt).
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[ X
DEFENDANT" S CLAI MS REGARDI NG THE
CONSTI TUTI ONALITY OF FLORIDA'S DEATH PENALTY
ARE PROCEDURALLY BARRED anNnD W THOUT MERIT.

In his final claim Defendant urges the Court to consider the
questions of whether nodern capital jurisprudence contains a
fundamental paradox and whether inordinate delay between sentencing
and execution renders that system unconstitutional. These
contentions were not raised below and may not now be raised for the
first time on appeal. Furthermore, even had the clains been
properly preserved for appellate review, they would be w thout
merit. The only support cited for his claims is two dissenting
opinions in the United States Suprene Court. The majority of the
members of that body obviously have found these clains to be
W thout nerit. Moreover, the constitutionality of the Florida
statute on capital punishnent has been repeatedly upheld by this

Court. See, e.g., Thonpson v. State, 619 So. 24 261, 267 (Fla.

1994) ; Patten v. State, 598 So. 2d 60,63 (Fla. 1992).
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9 SR
Based on the foregoing, the convictions and sentence of death

should be affirned.

Respectfully submtted,

ROBERT A. BUTTERWORTH
Attorney General
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