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| NTRODUCTI ON

Appel I ant was the Defendant in the trial court and Appellee,
the State of Florida, was the prosecution. The parties wll be
referred to as they stood in the lower court. The synbol "R" will
designate the record on appeal, and "T" will designate the trial

transcript.

STATEMENT OF JURI SDI CTI ON

This Court has appeal jurisdiction in this case. Def endant
was sentenced to death. Rule 9.030(a) (1) (B) (i), Florida Rules of
Appel l ate Procedure, provides that the Florida Supreme Court has
jurisdiction of final orders of courts inposing sentences of death.

See also Section 921.141(4), Florida Statutes.

STATEMENT OF THE CASE

Cuilt Phase

Def endant Jose Ji nenez was charged by Indictnment with one
count of First Degree Murder, in violation of Section 782.04(1) and
775.087, Florida Statutes, and one count of Burglary of a Dwelling,
in vioiation of Section 810.02(2)(a), Florida Statutes. |In
particular, it was alleged that on or about Cctober 2, 1992,
Def endant entered the hone of Phyllis Mnas wthout her consent and
killed Phyllis Mnas by stabbing her with a sharp knife-like
object. (R. 1-3).

On June 22, 1994, several nonths before comencenent of trial

in this cause, the trial court conducted a hearing on an alleged
1




conflict between Defendant and his court-appointed second chair
counsel, M. Kassier. After conducting the hearing, the court
denied the notion to withdraw by M. Kassier and Defendant's notion
for discharge. (T. 173-183).

On Septenber 27, 1994, the defense filed a notion to suppress
statements. (R 194-196). On September 29, 1994, Defendant's
motion to suppress statenents was addressed by the trial court. At
the hearing, the defense specifically requested that Defendant's
statenments to the arresting detectives made prior to the reading of

his Mranda rights and Defendant's statenents nade to his probation

officer be suppressed. (T. 222). The defense stipulated to the
deposition of Rochelle Baron, Defendant's probation officer, in
lieu of her live testinony. (T. 223). The State announced its

intention not to use the statenents to the detectives. However,
the prosecution naintained that the statements to the probation
of ficer were adm ssible and would be used. (T. 225-226). The court
agreed to review the probation officer's deposition (R. 207-221),
and announce a decision on the first day of trial. (r. 229). n
Cctober 3, 19%4, the court denied the notion to suppress. (r. 13;
R 196; R. 201-206; T. 235-236).

After the court's denial of the notion to suppress, trial
comrenced in the cause. (R. 515). During jury selection, the court
conduct ed sidebar conferences to rule on cause challenges of

prospective jurors. Def endant was not present at these sidebar

conferences. (T. 262-266; T. 338-340). Following voir dire, a jury




was selected and sworn. (R 515-517; T. 457). The court then gave
the jury prelimnary instructions. (T, 457-461).

The follow ng day, the court considered a defense objection to
a late fingerprint conparison report provided by the prosecution.

The court conducted a Richardson hearing. The State announced that

four latents of value had been lifted from the crime scene. The
technician, M. McQuay, had previously matched one of the prints to
Def endant . The prosecutor had asked the technician that very day
to compare the remaining prints with the victim McQuay had now
mat ched the remaining prints with the victim The assistant state
attorney stated that the State had the intention of using this new
information in the event the defense were to make an issue of the
previously unnmatched prints. The trial court made a finding that
the State was conplying with its ongoing discovery obligations. (T.

471-474). During trial, the court conducted a second _Richardson

hearing on the State's failure to list the custodian of records for
the Medical Examner's Oficer as a predicate witness for the
victimMs standard prints. The court ruled that although there had
been a discovery violation, there was no prejudi ce because the
defense was aware of the State's intention to introduce the medical
examner's records at trial. (T. 672-675).

On another matter, the court xréserved ruling on whether
Rochell e Baron could be identified as Defendant's comunity control
officer when she testified and whether the nature of Defendant's

prior conviction could be revealed to the jury. (T. 477-480).

During trial, the defense noved to prohibit nention of Baron's




occupation or law enforcenent relationship wth Defendant. The
court granted this request. (rR. 416; T. 695-696).

The State presented an opening statement. (R 412; T. 483-
488). Defendant's counsel thereafter presented opening statenent.
(R 412; T. 488-493).?

At trial, the State called various witnesses in its case-in-
chief . During the course of Detective Ronald Pearce's cross-
exam nation, the State objected to certain questions concerning the
search of Defendant's apartnent as outside the scope of direct
exam nation. The defense insisted that questions into this area
was permissible in light of Pearce's role as the lead crime scene
i nvesti gator. The court sustained the State's objection, ruling
that Pearce could be called by the defense in its case. (T. 559-
560; T. 562-563).

Subsequent |y, during the cross-exam nation of Detective
Anthony (Qeda, the State objected to questions concerning the
search of Defendant's apartnent as outside the scope of direct
exami nati on. The defense insisted that the questions into this
area were pernmissible, especially in light of Ojeda’s role as |ead
I nvestigator. The trial court prohibited the defense from

questioning Qeda in this area as the questions were outside the

! Prior to opening statenents, the defense nentioned a
newspaper article printing out that norning concerning a nurder
very simlar to the facts in the present case and requested a jury
inquiry. (T. 468-469). The court later inquired of the jury if any
of the jurors had read anything in the newspaper that would have
had an i1npact on themin the case. One of the jurors stated: "Just
that there was a murder." The juror, however, answered that the
matter would not have an inpact on himin this case. (T. 482).

4




scope of direct examnation. (T. 755-758). The trial court also
prohi bi ted Defendant from askingQeda about the particulars of
Defendant's arrest warrant, ruling that the questions would elicit
hearsay responses. In particular, the defense was not pernitted to
question QO eda about Oficer Cardona's identification of Defendant
at the scene. (T. 765-770) .2

Following testinony of Rochelle Baron, the State rested its
case. (R. 417; T. 776). Def endant presented his arguments on a
motion for judgnent of acquittal. (T. 776-783) . The court denied
the motion. (R. 417, T. 783-785). Thereafter, the court conducted
the charge conference.? The defense subnmitted two special
i nstructions. The court denied the proffered circunstanti al
evidence and fingerprint instructions. (R 403-407; T. 791-812).

The defense called three (3) wtnesses. Thereafter, the
defense rested its case. (R. 418; T. 869). The State recalled
Detective Geda on rebuttal. At the end of Qeda' s testinony, the
State rested its rebuttal case. (R 419; T. 874). The defense
renewed all previous notions, including the notion for judgnment of
acquittal. The court denied the notion for judgment of acquittal
and re-affirned its prior rulings. (r. 419; T. 875-877).

Counsel for the State presented closing argunent. (r. 419; T.

880-891) . The defense then presented c¢Iosing argument. (R 419; T.

2 The defense later announced that it would not be calling
Oficer Cardona. (T. 788).

_ *  The defense requested two |esser included offense
instructions for first degree murder: second degree nurder and
mansl aughter. (T. 793).




891-910). Counsel for the prosecution presented a rebuttal closing
argument. (R. 420; T. 911-931).

Subsequently, the court instructed the jury. (R. 420; R, 422-
448; T. 931-951). The jury retired to deliberate. (R. 420; T.
952). Thereafter, the court reconvened to accept the jury's
verdicts. Def endant was found guilty on both counts. (RrR. 421; R
449-450; T. 957). The jury was polled. (R. 421; T. 957-958) . The
court adjudged Defendant guilty on both counts. (R. 421; R 451-

452: T. 961) .4

Penalty Phase
On Novenber 10, 1994, Decenber 8, 1994, and Decenber 14, 1994,

the trial court conducted the penalty phase and sentencing
hearings. At the Novenber 10th hearing, the parties stipulated to
Defendant's prior convictions for resisting with violence and
possession of stolen property. (T. 979; T. 998-999). The court
reserved ruling on the prosecution's notion in limne for order to
prohi bit Defendant's expert from testifying that Defendant was high
on drugs on the date of the offense. (R. 475-476; T. 975-979).
The court gave the jury prelimnary instructions for the
penalty phase. (T. 983-984). The State presented the testinony of
two (2) witnesses. (R 513). After Probation Oficer Lennox's

testimony, the State presented the judgment of burglary entered

4 The State nmoved to dismiss Defendant's pending community
control violation case. (T. 961-962) ,

6




against Defendant in this case. (T. 1009-1110). The State rested.
(R. 513; T. 1011) .

Thereafter, after argument, the court denied the State's
motion in limne for an order prohibiting Defendant's expert from
testifying that Defendant was possibly under the influence of drugs
at the tinme of the incident. (T. 1012-1019; T. 1029-1034). The
defense presented the testinmony of Defendant's father and sister
and Dr. Schwartz. (R. 513-514). The defense rested. (R. 514; T.
1081).

The court conducted a charge conference on the penalty phase.
The State sought several aggravating factors: 1) Commi ssion of
crime while Defendant on conmunity control; 2) Defendant's prior
felony conviction; 3) Commission of crime while Defendant engaged
in the conmission of, or attenpt to commit, burglary; 4) Heinous,
atrocious or cruel; and 5) Pecuniary gain. The defense objected to
heinous, atrocious or cruel and pecuniary gain. The court
overrul ed Defendant's objections to heinous, atrocious or cruel,
but sustained the objections to pecuniary gain. (T. 1072-1077).
The court granted Defendant's request for a mtigation instruction
on Defendant's capacity to appreciate the crimnality of his
actions. (T. 1082-1083).

The court gave the jury prelimnary instructions. (T. 1083-
1084). The prosecution presented a penalty phase argunent. (R.
514; T. 1084-1097). The defense presented its penalty phase
argument. (R. 514; T. 1097-1106). The court instructed the jury.

(R. 501-511; R 514; T. 1106-1111). After deliberations, the jury




returned a unaninous verdict reconmending the death penalty. (R.
487, R 514; T. 1113). The jury was polled. (r. 1113-1114).

On Decenber 8, 1994, at the sentencing hearing, Defendant
presented a letter from his nother for the court's consideration.
(T. 1122-1123). Def endant hinmself addressed the court. (T. 1123-
1127) . The defense made an argunent against inposition of the
death penalty, specifically questioning the applicability of the
aggravating factor of heinous, atrocious or cruel. (T. 1128-1131).5
The prosecution argued for the death penalty, pointing out the
violation of the sanctity of the victims home. The State noted
Defendant's total |ack of renorse or acceptance of responsibility.
(T. 1131-1133).% The court reset the sentencing for Decenber 14,
1994 , (T. 1134).

On Decenber 14th, the court announced that it had prepared an

order." The trial judge inposed the death penalty. (R. 545; T.
1158). The court made certain findings on the record. (T. 1140-
-1158). As to Count Il, burglary, the court inposed a sentence of
life inprisonnent. The term of inprisonnent was ordered to run

consecutive to the inposition of death. (R. 546-547; T. 1159).%

500) 5 The defense presented a sentencing nenorandum (R. 494-

6 The prosecution also filed a sentenci ng nmenorandum (R.
520-528) .

7 A sentencing order was prepared and filed. (R. 529-543).

B Defendant's guideline scoresheet on the burglary count
provi ded for a recommended sentence of 5 1/2 to 7 years, and a
permtted range of 4 1/2 to 9 years. (R. 548). The court departed
f(rom the guidelines on the basis of an unscorable capital offense.
T. 1159).




551) .

I n Decenber 20,
This appeal

1994, Def endant

foll ows.

filed a notice of appeal.

(R.




STATEMENT OF THE FACTS
@iilt Phase

At trial, Detective Ronald Pearce, Gty of North Mam Police
Department, testified that on Cctober 2, 1992, he was assigned to
the crime scene unit. Pearce stated that he responded to 13725
N.W 6th Avenue, Apt. No. 207, North Mam, Florida, at about 8:50
P.M  Pearce spoke with various uniformed officers at the scene and
found out that the victim had been transported to Jackson Menori al
Hospital. Detective Qeda requested that Pearce secure the scene.
Pearce, with the assistance of Detective Thonpson, began to search
for evidence and document the scene by taking photographs. Pearce
descri bed various photographs taken of the area and of the
apartnment . A photograph was also taken of the outside of
Def endant' s apartnent, Apt. No. 309. Pearce al so dusted the
apartnent for latent fingerprints. A sketch of the apartment was
al so made. The detective testified that $1200 were inside a chest
of drawers in the bedroom There were al so | arge anounts of
jewelry, credit cards and watches. Detective Pearce stated that
the signs of disturbance were blood on the floor, a phone lying on
the floor in the living room and the open sliding glass doors.
There was no evidence of ransacking. (T. 493-520).

Detective Pearce testified that hd was able to step from the
victims balcony to the neighboring balcony with little difficulty.

(T. 522). He processed the balcony railings of apartments 206 and

10




207 with negative results.?” Pearce also processed the sliding
glass doors, the screen door leading to the balcony, the kitchen
table, the interior of the front door and the floor of the Kkitchen.
(T. 522-524). Pearce lifted ten possible latent fingerprints. He

submtted the latents to the laboratory for analysis. Pear ce
also collected certain items of evidence, including the victins
clothing lying on the floor, a pair of scissors,! the victims
jewelry, money, credit cards and personal belongings from the chest
of drawers, the victims pair of glasses, and blood sanples. The
detective stated that there was not a lot of blood evidence at the
scene. (T. 524-531).%

Pearce testified that on October 5, 1992, he visited 1575 71st
Street, Mam Beach, the home of Defendant's parents.'® Pearce
collected various itenms including several articles of clothing, a
pair of scissors, and an attache case. Pearce also took sonme

phot ographs of that scene. Pearce described the photographs taken

He collected baseball cap-type hats found inside the bedroom used

! Pearce inspected the balcony areas because he had been
told that the suspect had left the apartment by dropping from the
victims apartment balcony. (T. 543).

" pearce did not collect any latent prints fromthe sliding
gl ass doors. (T. 541).

H The pair of scissors were collected fromthe living room
floor. The scissors were not submtted either for fingerprint

analysis or for serological analysis. (T. 548-549).

12 No bl ood sanples were collected on the balcony or on the
indin% glass doors. (T. 540-541). No blood samples were collected
from the back of the door to the apartnent. (T. 551).

13 Pearce was given free access to this apartnent by
Defendant’s father. (T. 553).
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by Defendant. Sone Dbl ood appeared to be on one of Defendant's
pants. (T. 531-535) %

Doctor Charles Wetli, Dade County Deputy Chief Medical
Exam ner, testified that on Cctober 3, 1992, he perforned an
autopsy on Phyllis Minus.'® Dr. Wetli took the neasurements of the
body. It was determined that Mnus was a 63 year-old, white
female, five feet, five inches tall and weighing 135 pounds. M nus
had a slight black eye and nunerous bruises, including on the right
and left hips, the right leg below the knee, the right arm and
forearm the right side of her chest and back and the right hand.
Wetli found eight penetrating stab wounds to the body and mnor
abrasions to the cheek that appeared to have occurred after death.
(T. 569-574) .

Dr. Wetli described the photographs taken during the autopsy.
The doctor testified that there were three superficial cuts to the
| eft side of the neck probably made with a sharp instrument. Wetli
stated that the various stab wounds included of two stab wounds to
t he neck, A and B. Nei ther of these wounds was lethal. In
addition, stab wounds D and E were to the left breast. Stab wound

C went between the ribs, nicked one rib and hit the heart. St ab

1 Pearce submtted the pants for serological analysis. He
also submtted a pair of tennis shoes for analysis. (T. 556-557).
On cross-exam nation, Pearce testified that he was present when
blood and saliva sanples were taken from Defendant. These sanples
were submitted for analysis to the crine lab. In addition, Pearce

stat%%7)t hat a DNA analysis was conducted on the itens collected.
(T. :

15 The parties stipulated to legal identification of the

victim (T. 580-581).
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wounds F and G were principally superficial and did not cause
significant damage. Stab wounds C and D caused one and a hal f
guarts of blood inside the chest cavity, causing the victims
death. (T. 581-585). VWetli also testified that he discovered
severe bruising to the brain after renoving the victinms scalp.
This bruising was nost |ikely caused by blunt force to the head.
The doctor determ ned that a knife was nost |ikely used by the
attacker. A pair of scissors could also have been used. (T. 585-
587).

Dr. Wetli testified that there was a high Iikelihood of a
smal | anmount of "blood transfer" between the victim and the
perpetrator. The attack itself lasted a nmatter of mnutes. |In all
probability, the attacker and victim faced each'other. Dr. Wetli
stated that the wounds were consistent with the victimlying on her
back. Dr. Wetli found no obvious defensive wounds on the victim
He also found that the attacker was nost l|ikely right-handed. (T.
587-593) .16

Virginia Taranco testified that she was living at 13725 N E
67th Avenue, Apt. 208, in Cctober, 1992. She stated that M.
Mnas, the victim lived next to her in apartnment #207. On Cctober
2, 1992, between 6 P.M and 7:55 P.M, Taranco was returning from
the band and the grocery store with her mother and Mary Gim nger.

As Taranco, her mother and Giminger were in the parking area of

16 Dr. Wetli turned over a portion of the victimis rib to
Detective Pearce. This was done so that the rib could be analyzed
by the Tool Mrk ldentification Bureau of the Metro-Dade Police
Departnent. (T. 596).
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the apartment conplex when they spotted Defendant Jimenez comng
down the stairs of the building toward the parking |ot. She
noticed that Defendant was wearing a nulti-colored hat. Tar anco
knew Defendant as a neighbor. He lived in Apartnent #309. Taranco
and her nother walked up the stairs to her apartnent to unload the
groceries. Shortly thereafter, Ginmnger left to go to her
apartment on the third floor. As Taranco watched Gimnger go into
her apartment, she heard a noise and she started calling out her
nane fearing that she had fallen. G imnger did not answer.
Taranco then heard soneone say: "Oh ny CGod. Ch ny God." (T. 614-
620) .

Taranco testified that she heard a second noise, |ouder than
the first.? She noticed that the noises were coning from M nas'
apartnent. She saw that Mnas' screen door was ajar. Lecreci a,
anot her neighbor, cane out of her apartment and said she also heard
a noi se. Both Taranco and Lacrecia, fearful that Mnas my have
had a heart attack, approached her apartnent. Both wonen started
calling out to Mnas. Lecrecia touched the doorknob and the door
opened slightly and then was shut from the inside. Taranco and
Lecrecia began banging on the door and calling out Mnas' nane even
harder, but there was no response. They tried to call the
apartment by telephone but were unsuccessful. Finally, Taranco
went downstairs to see if Mnas' car was in the parking |ot.

Gimnger and Lecrecia later went downstairs to look for the car.

Y Taranco estimated that the two noises were only about one
or two mnutes apart. (T. 632).
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Since there was no answer, the wonmen decided to call the police.
After Taranco called the police, she saw Defendant wal king from his
apartnent fromthe third floor. She noticed that Defendant's hair
was pull ed back tight.®* He said: "What's happening?" Lecrecia
told himthat Mnas may have had a heart attack. Def endant asked
Taranco's nmother to use the phone to call a taxi. (T. 620-625).

Taranco testified that when the police arrived. They asked
the residents if they had any keys to Mnas' apartnent. Gimnger,
a former president of the condom nium produced some keys. The
police were able to gain access to the apartnent. The police asked
the persons in the hall to clear out while they entered. Taranco
was told by Lecrecia that Mnas had been seen lying on the floor
with some blood. Taranco herself was able to see Mnas' body from
the open door of Mnas' apartnent. She later learned Mnas had
been stabbed. (T. 625-627).

Lecrecia Ponce testified that she lived in apartment #209 in
CQctober, 1992. Ponce stated that on COctober 2, 1992, at about 8
P.M, she was sitting in her living room when she heard a big boom
noi se. Ponce went outside and saw Virginia Taranco. Ponce and
Taranco discussed the noise. They saw M nas' screen door open.
Both wonen approached Mnas' apartnment and started calling out
M nas' nanme and knocking on the door. 'There was no answer. Ponce
noticed that the door opened about an inch when she touched the

door knob. Suddenly, the door was closed from the inside. Ponce

18 Taranco explained that Defendant was hatless and | ooked
"very clean." (T. 638).
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heard three locks clicking close. The wonen decided to call Mary

to get Mnas' nunber, but Mnas had an unlisted nunber. Taranco,

Ponce and Gimnger decided to check out Mnas' vehicle. Ponce
noticed that Mnas' car, with a tag reading "Indiana," was still in
the parking | ot. Taranco decided to call the police. After

Taranco called the police, Ponce noticed Defendant walking down
fromthe third floor.? Defendant was wearing a white T-shirt and
had a ponytail. Defendant asked her what was going on. He |ater
began talking with Taranco's aunt. After the police arrived, Ponce
was able to look inside her apartment and saw Mnas lying on the
floor. She learned that Mnas had been stabbed. (T. 647-656). The
following norning, Ponce saw Defendant at the apartment conplex.
She did not speak with him (T. 662).%°

WIlliam MQuay, fingerprint technician for the Metro-Dade
Police Department, testified that he received latent prints from
the North Mam Police Department , MQuay conpared these prints
wth the standard prints of Defendant and Phyllis M nas. M Quay
determned that only four of the ten latent prints were of value.
McQuay determned that the latent [ift marked State's Exhibit 31
and the standard taken of Defendant's right little finger matched.

The latent print was found on the door. McQuay also determ ned

13 Ponce testified that when Defendant came downstairs,
approximately 20 to 25 mnutes had elapsed since she had heard the

first noise. (T. 658).

20 Ponce testified that it was not unusual for Defendant to
ask to borrow the phone. In fact, Defendant had borrowed Ponce's
hone on one occasion. Ponce stated that everyone in the conplex
new each other and that they were all very friendly with each
other. (T. 660-661).
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that the remaining latent lifts of value matched the standard
prints of Mnas. (T. 663-678).

Oficer Walter Sidd, North Mam Police Department, testified
that on October 2, 1992, he responded to the scene of the stabbing.
Sidd was greeted by a couple of elderly wonen and was told what was
goi ng on. Sidd decided to gain entry into the Mnas apartnent.
Sidd and another officer were able to obtain a set of keys which
were used to open the door. Upon opening the door, Sidd
i mmedi ately saw Ms. Mnas lying on the floor with her face toward
himin the opening of the kitchen. Mnas was wearing a nightgown,
which was stained with blood. Sidd noticed one |aceration on her
neck and blood spots underneath her nightgown. Mnas, who was
still conscious, said there was no one in the apartment and did not
know she was bleeding. The officers ascertained that no one else
was in the apartnment. (T. 682-686). Sidd testified that the
sliding glass doors to the apartnment were slightly opened. He
called for Rescue. After Fire Rescue arrived, Ssidd permtted them
to treat and transport the victimand he sealed the apartment until
the investigations division could take over the case. (T. 686-688) .

Captain John WIIlianson, Dade County Fire Rescue, testified
that on Ocober 2, 1992, he was dispatched to the scene of the
st abbi ng. Wl lianmson encountered Ms. Mnas in her apartnent.
Mnas was lying in the hallway directly inside the front door. He
noti ced sonme blood. Mnas attenpted unsuccessfully to communicate

with him They treated her and had transported to Jackson Menori al
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Hospi tal . En route to the hospital, the victim was in cardiac
arrest. (T. 697-700).

Cifford Merriweather testified that on OCctober 2, 1992, he
was enployed at Florida Silica Sand Conpany, where he worked the
7:30 to 5 shift. After hours, Merriweather worked at Tropical
Condomi nium as a custodian. He had been working there for about 3

nonths. At about 8 P.M, Merriweather was sitting on the porch of

the condom nium waiting for a ride when he saw a nman drop off a
bal cony. The man was wearing dark-colored jeans, a dark shirt, and
a baseball-cap hat with gold witing on it. The man was sweating
heavily; his eyes were big.* The man actually got within 8 to 10
feet from Merriweather. Merriweat her recogni zed the man from
living in the building. He noticed that the man wal ked north
around the building. About 25 to 30 minutes later, Merriweather
saw the man again. At this time, the man was not sweating. The
i ndividual told Merriweather that he was tired of waiting on
peopl e. He was waiting for a cab. The man wal ked away. (T. 701-
709) .,

Merriweather testified that the police arrived at the
apartnment conplex five or ten mnutes before he saw the man a
second tinme. Merriweat her was |ater shown a photo |ine-up.
Merriweat her was able to pick out the photograph of the nman he saw

drop off the bal cony on Cctober 2nd. Merriweat her signed the

2 Merriweather did not notice any blood on the individual.
(T. 718). The man was not running. (T. 722).
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phot ogr aph, Merriweather made an in-court identification of
Defendant. (T. 709-713).

Sergeant Richard Spotts, North Mam Police Department,
testified that in Cctober, 1992, he was asked to assist in the
i nvestigation of the stabbing incident. He was directed by his
supervisor, Sgt. Lynch, to arrest Defendant. Spotts was al so asked
to show a photo line-up to Cifford Merriweather. According to
Spotts, Merriweather inmmediately picked out Defendant's photograph.
(T. 738-743).

Detective Anthony Qeda, North Mam Police Department,
testified that he was assigned as |lead detective into the death of
Phyllis Mnas. (Qeda stated that he responded to the scene of the
stabbing and did a brief walk-thru of the apartnent. (Q eda spoke
wth difford Merriweather, Virginia Taranco and Lecrecia Ponce.
Qeda attempted speak with Mnas at Jackson Menorial Hospital but
she had already died. During the course of the investigation,
Q eda |earned that Defendant's fingerprint were found inside M nas'
apartnent, at which point Q eda obtained an arrest warrant for
Def endant . " Q eda responded to the hone of Defendant's parents
and left his card. On Cctober 5, 1992, G eda spoke with Defendant
by tel ephone and asked himto neet with himto discuss sone
burglaries. (Qeda did not mention the stabbing incident. Al though

Def endant stated he could not meet with G eda that particular day,

22 Qeda indicated that there were three factors supporting
the arrest warrant: 1) the fingerprint evi dence; 25) t he
observations of Oficer Cardona of Defendant at the scene on the
rzi ghtmg; the stabbing; and 3) Merriweather's photo identification.
T. :
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QO eda decided to go to Defendant's parent's house. Back-up units
were sumoned. QG eda placed a second call to Defendant and advi sed
him that he had an arrest warrant and that the house was
surrounded, Qeda directed Defendant to exit the house from the
front door walking backwards w th both hands behind his head.
Qeda waited and made several additional calls but Defendant did
not exit the house. Finally, about 15 mnutes l|ater, Defendant
left the house. Defendant explained that he had been speaking with
someone. He was transported to the police station and was |ater
formally arrested. (T. 744-752).

Qeda testified that he had an opportunity to speak with an
individual by the name of Rochelle Baron. Baron had been the
person with whom Defendant had been speaking when the house was
surrounded. (G eda also testified that he was present during jury
selection in this case and was able to observe Defendant using his
right hand. (T. 752-754).%

Rochell e Baron testified that on October 5, 1992, she received
a call from Defendant. Defendant told her that the police were
surrounding his house and he wanted to know what to do. Baron told
Def endant to get out of the house and |eave a note for his parents.
Baron asked Defendant what the police wanted. Defendant answered:
"They say | stabbed sonebody." Baron nhade a note of the

conversation. (T. 772-775).

23 Qeda testified that the police never found the nurder
weapon. In addition, the police never found any of the victims
bl ood on Defendant or his clothing or bel ongl ngs. The police never
found any of the victims property wth Defendant. T 770-771).
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The defense called Dr. Roger Kahn, crimnalist with the Metro-
Dade Police Department. Dr. Kahn, a DNA analyst, testified that
about the DNA analysis process. Kahn stated that he was given a
series of sanples to test from crimnalist Kathleen Nelson. These
itens consisted of a blood sample from Phyllis Mnas, two pieces of
jean material from Defendant Jinmenez, a blood standard from
Defendant and a bl ood-stained piece of burgundy towel.?* According
to.the witness, the test results showed that one of the two pieces
of jeans from Defendant matched his blood standard and that the
blood on the burgundy towel natched the victims blood standard.
Kahn ruled out any possibility that the blood on the jeans natched
the victim and that the blood on the towel matched Defendant. (T.
816- 828) .

Detective Anthony Geda was recalled by the defense.
Detective G eda identified consent to search fornms executed by
Def endant on COctober 5, 1992, The forms authorized a search of
Defendant's apartment at the condominium and his room at his
parents' honme. Both places were searched. Qeda testified that
some evidence collected was subnmtted to serology for analysis.
Some itens were turned over to Dr. Kahn for DNA analysis. O eda
al so learned that evidence was submitted to the tool and mark
section by Detective Pearce for analysis. (T. 835-841).

Oficer Robert Korland, North Mam Police Departnent,

testified that he responded to the stabbing scene on Cctober 2,

828) 24 The towel was retrieved fromthe victims apartment. (T.
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1992 , Korland stated that he arrived at 8:22 P.M at about the
same time that Oficer Sidd got to the scene. The two officers
took the elevator to the second floor where they met a group of
neighbors. As a result of their conversations with the neighbors,
Korland and Sidd gained entry into apartment 207. Korl and saw
Mnas lying in the hallway dressed in a nightgown covered with
bl ood. Korl and determned that the victim had been stabbed
multiple tines. Korland went out on the apartment bal cony but saw
no blood on the sliding glass door |eading out into the balcony.
Korland noticed a van parked nearby, 1in a position giving easy
access to climb up and down from the bal cony. He did not notice
anyone in the van. The van was no |onger present when Korland |eft
the scene, although Korland acknow edged that he had previously
stated under oath that the van was still at the conplex when he
left. (T. 841-848).

Korland testified that while he was at the scene he had
occasion to speak with difford Merriweather. The officer stated
that Merriweather had seen an individual whom he described as a
white Latin nale, approxinmately five feet-six inches to five feet-
nine inches tall, weighing about 175 to 190 Ibs., and wearing a T-
shirt, jeans and a baseball cap, with a partially shaved head and
a tail on the back. Korl and conceded that he nay have previously
stated under oath that Merriweather had stated that this Latin male
had junped off the second story balcony onto the van and then onto
the ground. Korland stated that Merriweather did not indicate that

he knew the Latin nale. Korland could not recall if Merriweather
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ever stated that he recognized the person he had seen. Kor | and
could not recall if he told the detectives about Merriweather,
al though he had previously indicated as nuch in deposition. (T.
848- 858) .

On rebuttal, the State recalled Detective 0jeda. The
detective testified that on the night of the stabbing incident he
had occasion to speak with M. Merriweather. Merriweather told him
that at about 8 P.M he noticed a subject junp from a bal cony which
adjoins the victims balcony and as he hit the floor he wal ked
across in front of Merriweather and di sappear ed. The witness
described the individual to Qeda as a heavy white male, about five
feet, nine inches tall, sweating profusely, wearing a baseball cap
wth sone gold lettering on it and a dark shirt and dark pants.
The person wore his hair back in a ponytail. Merriweat her told
Qeda that he did not really know the individual but had seen him
at the apartment conplex, although he did not know if he lived in
the conplex. GQeda testified that Mrriweather stated that he saw
the individual a short while later wal king downstairs, wearing

different clothes and clean-shaven. (T. 872-873).

Penal ty Phase

At the penalty phase, the State called Oficer Kenneth
Schwartz, Loxahatchee County. Schwartz testified that in July,
1986, he was working for Metro-Dade Police Departnent. At that
time, Schwartz worked in the burglary division. He had occasion to

arrest Defendant on a burglary case. Defendant resisted arrest by
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fighting with Schwartz. During the fight, which lasted about 5
mnutes, the officer's firearm was dislodged from his ankle. (T.
985-988) .

Dorothy Lennox, a State probation officer, testified that she
had the opportunity to review Defendant's comunity control file
Lennox stated that Defendant had been placed on community control
on June 26, 1992, for one year, on charges of false insurance
clains and grand theft, second degree. A crimnal order of
restitution had been entered for £22,000.00 to the insurance
company and for $1,016.00 to the Florida Department of Insurance
Fraud. Defendant was still on conmunity control at the tine of the
incident of October 2, 1992. An allegation of commnity control
violation was made that Defendant failed to remain at his residence
on Cctober 2nd at 8 P.M (T. 999-1006). Lennox testified that
Def endant was attendi ng the Warehouse, a program for al coholic
anonynous and narcotics anonynous. Defendant had been reconmended
for drug treatnent as early as 1991. In fact, Defendant was
referred to the program due to possession of cannabis and
possession of cocaine charges. In August, 1992, the probation
department set forth an objective that Defendant remain drug-free
(T. 1007-1009).

The defense called Jose Jinmenez; Sr., Defendant's father.
Jimenez testified that Defendant received bad grades while in
school. He also stated that his son got involved with marijuana
while attending mlitary school after the 8th grade. Def endant

never finished high school. According to Jinenez, Defendant
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attended Spectrum a program for drug problens, in his late teens,
but he dropped out of the program acouple of tines. Ji menez
recalled that he threw his son out of his house because Defendant
was acting wild and was high on drugs. Nevertheless, Jinmenez tried
to help his son with his drug problens. Def endant attended the
Warehouse, another program but would relapse into drug use.
Jinenez testified that when his son was not on drugs he behaved
appropriately. (r. 1020-1025).

Dr. Gary Schwartz, a licensed forensic psychologist, testified
that he conducted a 3 1/2 hour clinical interview wth Defendant.
The doctor also tested Defendant. He gave him the standard
intelligence test, which showed that Defendant functioned within
the average range of intellectual functioning. He gave him the
Bender Gestalt notor test for neurol ogical disease or brain danage,
whi ch test showed no maj or signs of neurol ogical deficiencies.
Schwartz conducted a second clinical interview with Defendant the
following day. This neeting took 2 hours, 45 m nutes. Schwart z
gave Defendant the cCarlson Survey, which showed that Defendant had
a substance abuse scale in the 75 percentile, i.e., Defendant's
drug and al cohol problem was worse than 75% of the people
incarcerated in jail. In tw subsequent neetings w th Defendant,
Schwartz gave Defendant the M nnesota Miulti Phase Personality
Inventory test in order to determine whether the person is
suffering from serious psychological disorders requiring nental

health treatnent or hospitalization. Dr. Schwartz found that
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Def endant had a significant predisposition to drugs and alcohol
abuse. (T. 1035-1041).

Dr. Schwartz testified that Defendant informed him that he
began to use alcohol at 12 years of age. Def endant also told him
that he progressed to drinking up to a bottle of Vodka once or
twice a nonth. VWen he was a teenager, Defendant said that he
drank even nore and began using drugs, principally cocaine. He
gradual |y started snoking crack cocaine. According to Schwartz,
Def endant stated that in the |ast several years his habit cost him
$300 a day. He also experienced LSD and Quaaludes. Dr. Schwartz
interviewed Defendant's father, who confirnmed that Defendant had a
problem presumably a drug abuse problem (T. 1041-1042).

Dr. Schwartz interviewed Defendant about the events of Cctober
2, 1992, Defendant told him that on that day he started snoking
crack cocaine and snoked it throughout the day, right up to 8 or
8:30 P.M He spent $200 on the cocai ne. He had feelings of
paranoia. Dr. Schwartz concluded to a reasonable scientific
certainty that Defendant was under the substantial influence of
crack cocaine on Cctober 2nd.* Schwartz testified that crack
cocai ne was probably the nost addictive and powerful drug that can

be consumed by an individual. |Its effects take hold within seconds

25 Schwartz conceded on cross-examnation that aside from
Defendant's statenents to him he was unaware of any other evidence
showi ng that Defendant was under the influence of crack cocaine on
Cctober 2, 1992. (T. 1061-1062).
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and affects the nervous system and brain.?® Schwartz mentioned
studi es which showed that 90% of addicts go back to using the drug
after rehabilitation, According to Schwartz, Defendant would be
| ess aggressive without the effect of crack cocaine. | ndeed,
Def endant was wel|-mannered and cooperative during the interviews.
(T. 1042-1046; T. 1050-1051).%

Iris Deleria, Defendant's sister, testified that she worked as
a .legal secretary. Deleria stated that she was aware of
Defendant's |egal problems and drug usage. She testified that when
her brother was about 15 years of age she first noticed his

di sruptive behavior. (T. 1078-1081).

26 Schwartz admitted on cross-exam nation that assum ng
Def endant was under the influence of crack cocaine on Cctober 2nd,
it would not have prevented him from knowi ng the difference between
right and wong or would not have prevented him from conformng his
conduct to the requirements of law (T, 1067-1068). However, on
redirect examnation, Schwartz stated that Defendant's use of crack
cocaine on Cctober 2nd would have substantially inpaired his
capacity to appreciate the crimnality of his acts. (T. 1069) .

a7 Schwartz conceded on cross-examination that he had not
reviewed any police reports, wtness statenents, depositions or
trial transcripts in the case. (T. 1055-1056). The doctor did not
know t he exact nature of Defendant's prior crimnal record. (T.
1056- 1057) .
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| SSUES PRESENTED

{I)

DEFENDANT ENTI TLED TO NEW TRI AL WHERE HE
REQUESTED DI SCHARGE OF HI S COURT- APPO NTED
COUNSEL PRI OR TO TRI AL AND COURT CONDUCTED
I NSUFFI CI ENT  HEARI NG THEREON

(I1)

DEFENDANT WAS DENNFED A FAIR TRIAL DUE TO HI S
ABSENCE FROM AND LACK OF PARTICI PATION IN,
SIDEBAR CONFERENCES DURING THE VO R DI RE
PROCEEDI NGS VWHERE CAUSE CHALLENGES OF
PROSPECTI VE JURORS WERE MADE BY THE ATTORNEYS
AND RULED UPON BY THE TRI AL COURT

DEFENDANT WAS DENIED A FAIR TRIAL BY THE TRI AL
COURT' S | MPERM SSI BLE RESTRICTION OF H'S RIGHT
TO CROSS- EXAM NATI ON

(IV)

DEFENDANT 1S ENTITLED TO A NEW TRIAL BASED ON
THE TRIAL COURT' S FAI LURE TO OBTAIN A PERSONAL
WAI VER BY DEFENDANT AS TO LESSER | NCLUDED
OFFENSE | NSTRUCTI ON

V)

THERE WAS | NSUFFI CI ENT EVI DENCE TO SUPPORT
DEFENDANT'S  CONVICTIONS FOR  FIRST  DEGREE
MURDER AND BURGLARY

(V1)

DEFENDANT S ENTITLED TO RESENTENCI NG BASED
UPON THE PROSECUTOR S | MPROPER PENALTY PHASE
ARGUMENTS

Vi
THE TRIAL COURT'S SENTENCE OF DEATH SHOULD BE

VACATED SI NCE DEATH WAS A DI SPROPORTI ONATE
SENTENCE IN TH S CASE
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0.7111)

THE TRIAL COURT'S SENTENCI NG ORDER HAS ERRORS
THAT, BOTH | NDI VI DUALLY AND CUMJLATI VELY,
REQUI RE REVERSAL OF DEFENDANT' S DEATH SENTENCE
AND A REMAND FOR RESENTENCI NG BY THE TRI AL
COURT

(IX)

CAPI TAL PUNI SHVENT AS PRESENTLY ADM NI STERED
VI OLATES THE STATE AND FEDERAL CONSTI TUTI ONS

SUMVARY COF ARGUMENT

Defendant is entitled to a new trial where he requested

di scharge of his court-appointed counsel prior to trial and the
trial court conducted an insufficient hearing thereon. In the
present case, the trial judge did not fully explore the basis of
conflict between M. Kassier and Defendant. Moreover, where a
trial judge is confronted with a request for discharge of ¢ourt-
appoi nted counsel the court nust inform the defendant of his right
to self-representation. This the trial court did not do.

Def endant was denied a fair trial due to his absence from and
lack of participation in, sidebar conferences during the jury
sel ection process where cause challenges were nade by the attorneys
and ruled upon by the trial court. Defendant's absence from jury
selection gidebars violated both the -Florida Rules of Crimninal
Procedure and the Florida and United States Constitutions.

Def endant was denied a fair trial by the trial court's
imperm ssible restriction of his right to cross-exam nation. The

defense should have been permtted to cross-examne the State's

witnesses, Pearce and (O eda, concerning concerning the search of
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Defendant/s apartment, the particulars of the arrest warrant and
the information on which they were operating. This bl anket
prohibition clearly violated Defendant's rights under the Florida
and United States Constitutions.

Def endant nust be accorded a new trial since Defendant was
charged in a capital case in which the prosecution sought the death
penalty and since he did not personally waive the reading of the
remai ning |esser included offense instructions as to first degree
mur der .

There was insufficient evidence presented at trial to support
Defendant's convictions for First Degree Mirder and Burglary. The
present case was clearly a circunstantial evidence case. The
evidence of the fingerprint established, at nobst, that at sone tinme
Def endant was inside the victims apartment. Mbreover, the State
failed to establish proof of preneditation or that there was proof
of felony murder. There was no evidence that Defendant engaged in
a fully-formed conscious purpose to kill for a time prior to the
act of killing the victim In addition, there was no proof of the
underlying felony for felony nurder. There was no proof of forced
entry. There was no proof that the victimrefused entry or
demanded the intruder's exit from the apartment. There was no
proof of a specific intent to commt a crime inside the apartnent.
No items were taken fromthe victim None of the victims property
was found on Defendant.

Defendant is entitled to resentencing based upon the

prosecutor's inproper penalty phase argunents. The prosecutor
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| mproperly argued to the jury non-statutory aggravating
circunstances. The prosecutor also inproperly argued that the jury
was required to return a reconmendation of the death penalty. The
prosecutor's remarks also constituted an inpermssible "nessage to
the comunity" argument.  The prosecutor inproperly argued that
jurors should inpose the death penalty because the victimwas
unable to present a case on her own. Finally, the assistant state
attorney inpermssibly dimnished the jury's role in the death
penalty process.

In view of the totality of the mtigating factors in this
case, primarily Defendant's dimnished mental capacity, inposition
of the death penalty would be disproportionate in this case.

The trial court conmtted several errors in its sentencing
order which, individually and cunulatively, require reversal of
Defendant's death sentence and a remand for resentencing. The
court erred in considering that Defendant was engaged in the
commission Of, or attempt to commit, burglary. The court also
erred in finding that the crime was especially, heinous, atrocious
or cruel. In the absence of evidence to denonstrate that a
defendant intended to torture a victim the heinous, atrocious and
cruel aggravating factor should not be applied. The trial judge
also failed to give Defendant's mtigating circunstances sufficient
weight. Rejection of mitigating factor cannot be sustained unless
supported by conpetent substantial evidence refuting existence of

factor.
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Capital punishnment is unconstitutional in view of {pe
par adoxi cal constitutional commands of non-arbitrariness and need
for jury discretion to consider all mtigation. Moreover, capital
puni shment today nay be unconstitutional because of the inordinate

del ays between sentencing at trial and actual execution, inherent

in the legal system
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ARGUMENT
LI)

DEFENDANT ENTI TLED TO NEW TRI AL WHERE HE

REQUESTED DI SCHARGE OF H S COURT- APPQ NTED

COUNSEL PRI OR TO TRI AL AND COURT CONDUCTED

| NSUFFI CI ENT HEARI NG THEREON

Defendant is entitled to a new trial where he requested

discharge of his court-appointed counsel prior to trial and the
trial court conducted an insufficient hearing thereon. Prior to
trial, the trial court was apprised of Defendant's desire to
discharge his second-chair counsel, M. Kassier.*® At the hearing,
Def endant nade the following statement to the court:

MR JIMENEZ: "Okay, what it comes down to is | don't know

what's going on with nmy case. | can never get in touch
with ny attorneys. Now | amleft with one and it is
just, 1 don't get along with an attorney who | can't
reach. | don't what's going on with ny case.

| amfacing a death sentence and | don't know what's
going on. M/ case was scheduled for trial and they

weren't ready for trial.

They were willing to go to trial not being ready,

you know, and | can't see that happening. You know, you

need an attorney that is going to be ready to defend ne.

It is nmy life on the 1line." (T. 174)

The court proceeded to inform Defendant about the history of
the case. The judge noted that Defendant had been represented by
several. |awyers since the beginning of the case. The court
explained that some of these |awers had been discharged by the
court for various reasons, including conflicts of interest. The

judge stated, however, that M. Kassier had been on the case for a

28 Al t hough the actual hearing concerned M. Kassier's
representation, Def endant tal ked about his ‘"attorneys," and
conpl ai ned about the fact that rthey" were not ready to proceed to
trial. (T. 174).
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. long time and had been representing Defendant on the death phase.?
The judge then asked Defendant about any conflicts with M.
Kassier. The follow ng occurred:

MR JIMENEZ: "As a |lawyer, no, but it's like again | say
| don't know what's going on with ny case. As of today
Lf you asked ne what's going on, | would tell you | don't
now.

Last year August my trial was schedul ed for Cctober.
| asked for M. Hulahan (phoneticz]. The State argued
they didn't want to drag the case through February. Here
we are June hitting July and ny case hasn't hit because
they don't want me to have Hulahan.
~ They are worried about a couple of nonths, | am
fighting for ny life. What's a couple of nonths to the
State when it is ny life we're talking about, you know?

Every tinme | look at him he wants to snicker at me
and try to make me lose ny cool. | don't let it bother
me. | laugh at him but it is my life on the line here.

Wiat's a couple of months?3°

THE COURT: That's water under the bridge at this point.
At this point that is no |onger an issue.

. MR JIMENEZ: Issue is, can | have another attorney, you
know, aside from M. Kassier?

THE COURT: Let ne tell you the |law does not permt you to
pi ck and choose who you want to represent you if they're
being paid by County funds. |f you want to hire your own
| awyer, you can hire anybody under the sun.

MR JIMENEZ: | have to accept an attorney | don't feel is
representing ne to the fullest?

2 ° The court clerk indicated that M. Kassier had been
counsel in the case since September 9, 1993. (T. 180).

30 Defendant was referring to a ‘Septenber 9, 1993, hearing,
at which the trial judge declined to appoint M. Houlihan as second
chair at M. Cohen's request, noting that because of M. Houlihan's
trial schedule Defendant's trial could not be scheduled until wll
into 1994, (T. 81-83). The prosecutor had previously objected to
M. Houlihan as second chair counsel on grounds that M. Houlihan
was too busy and that he did not know "how in good conscience he
can approach this court and say | want additional work, and |'m
objecting." (T. 69). The court had suggested that M. Cohen "find

. soneone else." (T. 73).
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THE COURT: You havent'’ given me any good cause to believe

M. Kassier is not representing you to the fullest. You

are only saying you haven't been neeting with any of the

| awyers on your case and don't know what's going on wth

your case. That doesn't tell me you have any problem

wth your |awer on your case..." (T. 178-179).

The trial judge then heard from M. Kassier on the matter.
M. Kassier explained that he had been asked by Defendant's prior
counsel, M. Cohen, to represent Defendant as second chair. He
indicated that since Ms. Cohen had previously w thdrawn he believed
that he was "sinply relieved of any obligation | had as court
appoi nted counsel." (T. 179; T. 181). M. Kassier also stated that
he "walked away from the case wi thout going into specific details."”
He concurred that there was a "conflict between M. Jinenez and I."
(T. 180) .** M. Kassier declined to informthe judge in open court
about the nature of this conflict. (T. 180).%

The court announced that there was "no right under the law to
have a second geat." The judge noted that she saw no reason to
appoint a seventh or eighth |awer on the case. (T. 181). She al so

indicated a concern about the amount of |awyers who were going to

o On May 26, 1995, the trial court considered M. Cohen's
motion to withdraw At that tine the court was inforned of a
possi bl e conflict between Defendant and M. Kassier by M. Cohen.
(T. 140). The assistant state attorney objected to M. Cohen's
proffer of the conflict, noting that the State had been desirous of
trying the case for quite sonme tinme and that w tnesses and ot her
persons were inquiring about the status of the case. (T. 140). The
trial judge granted Ms. Cohen's notion to w thdraw w thout
a(lddreﬁ%ng the alleged conflict between Defendant and M. Kassier.
T. :

32 M. Mtters, Defendant's first chair attorney, indicated
to the court that based upon his conversations with M. Jinenez, he
was requesting that the court discharge M. Kassier as second chair
counsel . (T. 182).
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get paid for their services in the case. (T. 182). The judge
concluded the hearing by ruling as foll ows:

THE COURT: »at this tinme the Court is making a finding
there is nothing that | have heard that leads ne to
believe that M. Kassier has not been properly
representing the defendant, that there is sone conflict
in his representation of the defendant, therefore the
motion to withdraw is denied and the notion to appoint
new counsel is denied." (T. 183).

The trial court conducted an insufficient hearing on

Defendant's notion for discharge of court-appointed counsel and on
counsel's nmotion to withdraw based upon a conflict wth Defendant.
Wien a defendant requests the discharge of his court-appointed
counsel, a trial judge shoul d:

"[Flirst determ ne whet her adequate grounds exist for
repl acement of the defendant's attorney. If the court
finds that the defendant... has no legitimate conplaint,
it is then required to advise the defendant that if his
request to discharge his attorney is granted, the court
Is not required to appoint substitute counsel and the
def endant woul d be exercising his right to represent
himself." Matthews v. State, 584 So.2d 1105, 1106-07
(Fla. 2d DCA 1991) (citations omtted).

In the present case, the trial judge did not fully explore the
basis of conflict between M. Kassier and Defendant. The court
could have easily heard M. Kassier in canera as to the basis for
the conflict, in light of M. Kassier's reluctance to disclose his
conversations with Defendant in open court.

Assum ng arquendo that the trial court was under no obligation
to investigate in depth the basis the the attorney-client conflict,
t he judge nonetheless did not fully advise Defendant as to his
options. The court sinply indicated that it was disinclined to

appoint a second chair attorney. The court cited mainly financial
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reasons. In response to Defendant's question if had to accept an
attorney that he did not feel was representing himto the fullest,

the court sinply indicated that Defendant had not given her good
cause to believe M. Kassier was not representing himto the
fullest.

Clearly, a trial court may not force a |lawer upon a
def endant . In Faretta v. California, 422 US. 806, 95 s.ct. 2525

45.1,,Ed.2d 562 (1975), the United States Suprene Court noted:

"It is the defendant... who nust be free personally to
decide whether in his particular case counsel is to his
advantage. And although he may conduct his own defense
ultimately to his own detriment, his choice nust be
honored out of 'that respect for the individual which is
the lifeblood of the law "' Id., 422 U S. at 834 (quoting
[Ilinois v. Alen, 397 US. 337, 350-51, 90 s.ct. 1057,
1064, 25 L.Ed.2d 353 (Brennan, J., concurring)).

The law in Florida is clear that where a trial judge is
confronted with a request for discharge of court-appointed counsel
the court nust inform the defendant of his right to self-

representation.®® Recently, in Smth v. State, So.2d , 21

F.L.W. D1619 (Fla. 2d DCA, July 10, 1996), the Second District
reconfirmed this principle. The appellate court confronted a
situation where a defendant requested discharge of his court-
appoint& counsel at the close of the prosecution's case. The

court noted:

33 See State v. Young, 626 So.2d 655 (Fla. 1993), where this
Court reiterated the principle that a defendant in a crimnal case
has the constitutional right of self-representation and may forego
the right of assistance of counsel. Id., at 656 (citing Faretta v.
California, 422 U S. 806, 836, 95 S. . 2525, 2541, 45 1,,Ed.2d 562

(1975), and Rule 3.111(d), Florida Rules of Crimnal Procedure.)
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of -his right to self-representation. Consequently, the court

not

"We realize that trial judges may be overburdened by
def endants who use their right to counsel or to gelf-
representation in deliberate attenpts to disrupt the
trial... Wth the power to control proceedings and

revent disruption, the trial judge would have been
Justified in refusing to grant smth a continuance or
ot herwi se disrupt a trial that was at |east half-way
finished. The trial judge was not justified, however, in
refusing Smth's request to discharge his attorney and in
failing to inform him of his right to sgself-
representation." Id., at D1619-20 (emphasis supplied)

In the present case, the trial judge did not inform Defendant

di d

conduct a sufficient hearing on Defendant's notion to discharge

his court-appointed counsel. Defendant is entitled to a new trial
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(I7)

DEFENDANT WAS DENIED A FAIR TRIAL DUE TO HI'S

ABSENCE FROM AND LACK OF PARTICI PATION IN,

SIDEBAR CONFERENCES DURING THE VO R DI RE

PROCEEDI NGS WHERE = CAUSE  CHALLENGES OF

PROSPECTI VE JURORS WERE MADE BY THE ATTORNEYS

AND RULED UPON BY THE TRIAL COURT

Def endant was denied.a fair trial due to his absence from and

lack of participation in, sidebar conferences during the jury
sel ection process where cause challenges were nade by the attorneys
and ruled upon by the trial court. At trial, the court conducted
prelimnary questioning of the prospective jury. After sone
initial questioning, the follow ng occurred:

THE COURT: n1f | could see the lawers for just a noment

sidebar.

(Sidebar)
THE COURT: 1'd like to see if there are any cause
chall enges so we don't have to ask them all the
questi ons.

MR MATTERS: Judge, can we just do it |ike one section at
a time. | think it will be nuch easier if we talk about
the people in the box first.

THE COURT: What about the two English problens?

MR MATTERS: Qur position is Juror 8 and Jury [sic] 15
shaul% be excused for cause because they don't speak
Engl i sh.

THE COURT: | don't have your numbers but M. Duncan is
actually the second juror. |

MR MATTERS: | didn't say Duncan. | said Darna, No.
Nunber 15.

THE COURT: W©Ms. Varner?

MR MATTERS. No. 15, Judge. Darnma. | don't know how you
pronounce it.

MR. BAND: Yes.
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MR MATTERS:. No. 15 has a little |anguage problens here.
THE COURT: State?

MR. BAND: We have no objection, Judge.

THE COURT: Ms. Darna?

MR BAND: No objection.

MR MATTERS. And No. 8.

MR. BAND: Conellas. No objection.

THE COURT: So Ms. Conellas. Okay?

MR MATTERS: Right. Also on the sane row, we also
challenge for cause M. Stern.

THE COURT: State? Ms. Stern struck for cause. She said
slhe has trouble presumng the defendant innocent. Anyone
el se?

MR MATTERS: W don't have any right now in that area, in
that box. | don't have any nore for cause at this tine.

THE COURT: vou don't want to agree to the people that
said they opposed the death penalty?

?/R. hMO\TTERS: | think we would like to question thema bit
urt her.

THE COURT: Any others?

MR MATTERS: No. 27, Lourdes Hernandez, L. Hernandez.
THE COURT: Ms. L. Hernandez.

MR MATTERS: Mving to strike for cause.

MR BAND: W object. She said she could follow the |aw
THE COURT: At this tinme the motion is denied.

MR MATTERS: Next is No. 30, M. David Cabarrocas. He
indicated that he clearly would never consider the life

sentence.
THE COURT: State?
MR BAND: No objection.

40




THE COURT: Ckay.

MR, MATTERS. and we nove to strike for cause No. 37, M.
Quintana, who indicated she can't presune himinnocent at
this stage.

MR. BAND: No objection.
THE COURT: Stricken for cause.

MR. BAND: Wiile we're here M. Baker, a soon to be Dr.
Baker, we nove for cause. He seened reasonably adamant.

MR MATTERS: W begrudgingly have to agree.
THE COURT: M. Baker for cause.
MR, MATTERS: Just one second, Judge. That's it for us.

MR.  BAND: Judge, there are a nunber of jurors who
i ndi cated they could not set aside their feeli ngs. |
don't know based upon what counsel started out wth, |
don't know if you want to do it here or just Voir Dre
them or whether or not there's any argunents.

THE COURT: It's probably not going to take a whole |ot
for me to question them at this point.

MR. MATTERS: | think probably, | think | know what the
State is talking about on the |ast %roup but | think our
position is we would like to voir

MR. BAND: That's fine.

THE COURT: | think I wll go through the questions, and
before we break for lunch let everybody else go and keep
tlﬂoseljurors so we won't spend a lot of time questioning
them | ater.

MR MATTERS: Ckay. Before we even go through the general

questioning is the Court going to excuse the people for
cause?

THE COURT: That's what I'm going to do now.

End of Sidebar
THE COURT: Ladies and gentlenen, we are goi ng to excuse
the following jurors and ask them to report back to the

seventh floor. M. Conellas, Ms. Stern, Ms. Darna... M.
Cabarrocas, M. Baker, M. Quintana..." (T. 262-266).
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Def endant was not present during the foregoi ng sidebar. No
inquiry was made of Defendant by the court on his absence from the
sidebar Or any wai ver of his presence at the sidebar during the
exercise of the cause challenges. No representation was made by
Defendant's counsel that he had discussed the cause challenges with
Def endant and had obtained Defendant's consent thereto. Nothing in
the record indicates that Defendant had the opportunity to
participate in the decisions nade at sidebar or ratified those
deci si ons.

Subsequently, during additional questioning by the court,
defense counsel requested another gidebar conference to discuss
additional cause challenges. The follow ng occurred:

MR. MATTERS: "Judge, could we approach for a second?

Sidebar

THE COURT: Is there any objection fromeither the defense
or State to excuse for cause M. Mux and M. Espinel
based on |anguage?

MR, MATTERS: No.

M5. LYONS: None from the State, Judge.

THE COURT: aAnd which jurors would you like to question?

M. LYONS: This is the list we have. Dean, Silverio,
Dicks, L. Hernandez.

THE COURT: What nunber is Dickg?

M5. LYONS: 47 on our list. No. 41. | was reading the
nunber wrong.

THE COURT: L. Hernandez.
M5. LYONS: 22. pPincus.
THE COURT: Interiano.
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MS. LYONS: And Pincus. And Quintano, should be 37.
THE cowrT: 37 was already excused.

M5. LYONS: Ckay.

THE COURT: Here's the |ist.

MR MATTERS: Start wth--

THE COURT: Interiano, Ms. Dean, 17, Silverio, M. L.
Her nandez.

MR. MATTERS:. Correct.

THE COURT: Any additions?

MR. MATTERS: After L. Hernandez you had who?

THE COURT: Dicks, says she doesn't believe in taking
anyone's life. She couldn't recommend the death penalty
under any circunstances.

MR MATTERS: Correct.

THE COURT: M. Interiano.

MR MATTERS: Right. Let's see, let's go by numbers it's
easier. | think we're all on the right page.

THE COURT: Interiano, No. 22.
MR MATTERS: | have 14. And | have Dean, who is 17.
THE COURT: Right.

MR MATTERS: | have Silverio, No. 19, Interiano, 22. W
have L. Hernandez, 27.

THE COURT: Right. Ms. Dicks is No. 41.

MR, MATTERS: Correct.

THE COURT: And M. Pincus.

MR. MATTERS: 45.

THE COURT: Do you want to question them all together?
MR MATTERS. Yes. And just excuse everybody else

including the two for cause.
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End of Sidebar

THE COURT: M. Mux and M. Espinel, we're going to

excuse the two of you to go back upstairs to the seventh

f1oor. Thank you very much." (T. 338-340).

Def endant was not present during the foregoing sidebar. No
inquiry was made of Defendant by the court on his absence from the
sidebar or any waiver of his presence at the sidebar during the
exercise of the cause challenges. No representation was nade by
Def endant's counsel that he had discussed the cause challenges wth
Def endant and had obtained Defendant's consent thereto. Nothing in
the record indicates that Defendant had the opportunity to
participate in the decisions nmade at gidebar or ratified those
deci si ons.

Def endant's absence from and lack of participation in, the
aforenentioned sidebar conferences warrants a new trial in this
cause. Rule 3.180¢(a) (4), Florida Rules of GCrimnal Procedure,
provides as follows:

Rule 3.180. Presence of Defendant

(a) Presence of Defendant. |In all prosecutions for crine
the defendant shall be present:

(4) at the beginning of the trial during the exam nation,
chal l enging, 1npanelling, and swearing of the jury

Both the Florida Rules of Crimnal Procedure and the due
process clauses of the state and federal constitutions provide that
a crimnal defendant has a right to be present during any

"critical" or "eggential® stage of trial. See aenerally Faretta v.

California, 422 U S 806, 819 n.5, 95 s.ct. 2525, 45 L.Ed.2d 562

(1975) ; Francis v. State, 413 So.2d 1175, 1177 (Fla. 1982); Rule
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3.180, Florida Rules of Crininal Procedure. The exercise of
challenges during jury selection has been recognized as a

“critical" stage of voir dire when a defendant has a fundamental

right to be present. see, e.g., Francis v. State, susra, at 1177-

78, Chandler v. State, 534 go.2d 701, 704 (Fla. 1988).

An accused's right to be present during trial is one of the
most fundanental rights accorded a crimnal defendant. See Mack V.
State, 537 So.2d4 109, 110 (Fla. 1989) (Crines, J., concurring)
(characterizing a crimnal defendant's right to be present, along
with other rights, as one of those rights which goes to the very
heart of the adjudicatory process").

Applicability of Coney

This court in Coney v. State, 653 So0.2d4 1009 (Fla.),

cert.den., U.S , 116 S.Ct. 315, 133 L,.Ed.2d 218 (1995),

recently had the opportunity to review Rule 3.180 in the context of

jury selection.* In Conev, this Court ruled as follows:

"The defendant has a right to be physically present at
the inmmediate site where pretrial juror challenges are
exercised... \Were this is inpractical, such as where a
bench conference is required, the defendant can waive
this right and exercise constructive presence through
counsel . In such a case, the court nust certify through
proper inquiry that the waiver is knowng, intelligent,
and voluntary. Alternatively, the defendant can ratify
strikes made outside his presence by acquiescing in the
strikes after they are nade... Again, the court nust
certify the defendant's approval of the strikes through
proper inquiry." 1d., 653 so.2d, at 1013 (citations
omtted).

34 This Court should be aware that the issue concerning the
applicability of Conev to "pipeline" cases has been raised and
briefed extensively in Martinez v. State, Case No. 85,450, and Lett
v. State, Case No. 87,541.
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It is undeniable that Defendant was not "physically present®"
at the two sidebar conferences where cause chall enges were made and
ruled upon. Defendant did not waive his right to be present. The

trial court did not certify through any inquiry that Defendant was,

in fact, waiving his presence. The record does not show t hat
Def endant Consequently, there can be no question that Rule
3.180(a) (4), Florida Rules of Crimnal Procedure, was violated.?®

The present case was tried before the decision in Coney.
However, Defendant's case was pending on direct review when Coney
was deci ded. This Court in Conev pronounced that its ruling was
"prospective only." Id. No explanation was provided by the Court
as to whether its "prospectiven ruling applied to "pipeline" cases.

In Lett v. State, 668 go.2d 1094 (rFla. 1st DCA 1996), the First

District ruled that the Conev decision did not apply to pipeline

cases, i.e., to defendants whose cases were pending on direct
review or not yet final at the tine of the issuance of the

decision. Lett v. State, gupra, at 1095. The First District

reasoned that whenever this Court specifies that its announcenent
of a new rule will have "prospective" application only this Court
intends. the ruling not to have restropective application to
pipeline cases. 1Id. The First District, however, certified the
following question to this Court:

"DOES THE DECI SION IN CONEY APPLY TO 'PIPELINE CASES,'

THAT IS, THOSE OF SIMLARLY SITUATED DEFENDANTS WHOSE
CASES WERE PENDI NG ON DI RECT REVI EW OR NOT YET FI NAL

35 This Court recognized that "no contenporaneous objection
by defendant is required to preserve this issue for review .." Id.
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DURING THE TIME CONEY WAS UNDER CONSIDERATION BUT PRICOR
TO THE I SSUANCE OF THE opINION?" Id., at 1095-96.

This same question was certified in subsequent cases from the
First District. See Gainer v. State, 671 So.2d 240, 241 (Fla. 1st
DCA 1996); Howard v. State, 670 So.2d 1149 (Fla. 1st DCA 1996);

Caldwell V. State, So.2d , 21 F.L.W D1494 (Fla. 1st DCA,

June 27, 1996). Oher district courts of appeal have rejected the

application of Conev to pipeline cases. see Quince v. State, ¢60

So.2d 370 (Fla. 4th DCA 1995): Osden v. State, 658 So.2d 621 (Fla.

3d DCA 1995).
The decision in Lett recognized that this Court in Smith v.

State, 598 so.2d4 1063, 1066 (Fla. 1992), made the follow ng ruling:

"[Alny decision of this Court announcing a new rule of
law, or nerely applying an established rule of law to a
new or different factual situation, nust be given
retroactive application by the courts of this state in
every case pending on direct review or not yet final."

However, the First District in Lett noted that in Wurnos v.

State, 644 go0.2d4 1000 (Fla. 1994), this Court had stated: "We read

Smth to nean that new points of |aw established by this Court
shall be deened retrospective wth respect to all non-final cases

unless this Court says otherwi se." 1d., at 1007-08, n.4.

Consequently, the district court in Lett concluded that in Coney

this Court's "prospective only" |anguage elimnated retrospective

application. The district court, however, conceded that the
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. | anguage in the Wurnos footnote was "susceptible to other

interpretations.” Lett v. State, supra, at 1095.°

This Court's *"prospective only" |anguage in Conev did not

exclude the applicability of the Conev decision to pipeline cases.

For exanple, in Smth v. State, supra, this Court considered the

applicability of Ree v. State, 565 So.2d 1329 (Fla. 1990),

nodi fied, State v. Lyles, 576 80.2d 706 (Fla. 1991), to cases not

yet final. In Ree, the Court had, on rehearing, held that the

deci sion woul d apply prospectively only. Id., at 1331. See Smth v.

State, sunra, at 1064 n. 2. This Court in Smth, after an

exhaustive review of law on retrospectivity, concluded as follows:

"We are persuaded that the principles of fairness
and equal treatnent underlying Giffith, which are
enbodied in the due process and equal protection
provisions of article I, sections 9 and 16 of the Florida

' Constitution, conpel us to adopt a similar evenhanded
approach to the retrospective application of the
decisions of this Court with respect to all nonfinal
cases. Any rule of law that substantially affects the
life, liberty, or property of crimnal defendants nust be
applied in a fair and evenhanded manner. ' [T]he integrity
of judicial review requires that we apply [rule changes]
to all simlar cases pending on direct review'
Moreover, ‘selective application of new rules violates
the principle of treating simlarly situated defendants
the sane,' because selective application causes 'actual
i nequity' when the Court 'chooses which of many simlarl
situated defendants should be the chance beneficiary' o
a new rule.’ Thus, we hold that any decision of this
Court announcing a new rule of law, or nerely appl?/i ng an
established rule of law to a new or different Ttactual

3 Recently, this Court in Brown v. State, 655 So.2d 82
(Fla. 1995), appeared to reaffirm the bright-line rule of
retroactivity announced in Smth. But see Davis v. State, 661 So.2d
1193 (Fla. 1995) (approvingly citing Wurnos) . For purposes of
stability and clarity of law, this Court should once and for all
abondon its pre-Smth retroactivity doctrine and adopt the bright-
line approach set forth in Smith and Giffith for all significant

. "new rules," whether rooted in federal or state law principles.
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situation, nust be given retrospective application by the

courts of this state in every case pending on direct

review or not yet final." 1Id., at 1066 (citations and
footnotes omtted).

This Court ruled that the decision in Ree would be applied to
all cases not yet final when mandate issued after rehearing in Ree,
that is, after this Court ruled that the decision in Ree was
prospective only.

The Court in Conev, noreover, did not announce a "new rule" of

crimnal procedure. A rule of law is deened "new" if it "breaks
new ground or inposes a new obligation on the States or the Federa
Governnent... To put it differently, a case announces a new rule if
the result was not dictated by [prior] precedent..." Teague v.
Lane, 489 U.S. 283, 301, 109 s.Cct. 1060, 103 L.Ed.2d 334 (1989)
See also Johnson v. United States, 457 U S. 537, 102 §.Ct. 2579, 73

L.Ed.2d 202 (1982) (if rule of crimnal procedure is a "clear break"
with past, it wll not be given retroactive application to
def endant s pendi ng on direct appeal at tine of announcenent of
decision), overruled by Giffith v. Kentucky, 479 U S. 314, 107
S.Ct. 708, 93 L.Ed2.d 649 (1987) (all "new rules" nust be given

retroactive effect to all cases pending on direct appeal, even if
new rule was "clear break" wWith prior precedent)
The clarification of the |aw announced in Coney was not a "new

rule" of law under the definition of Teagque v. Lane.  Consequently,

no part of the coney decision's procedural requirenents was a

"clear break" with the past. This Court's decision in Coney

reaffirmed the long-standing law in Florida that an accused has a
right to be present at bench conferences when jury sel ection
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occurs. See Jones wv. State, 569 So.2d 1234, 1237 (Fla. 1990); Smth

v. State, 476 So.2d 748 (Fla. 3d DCA 1985). In any event, the

right to be present at all critical stages of trial applies during

al | aspects of jury selection. Indeed, this Court in Coney
recogni zed that the language of Rule 3.180 dictated the result.

Id.| at 1013. In short, this Court's interpretation of Rule 3.180
was nerely declaratory of the plain language of the rule and was,
therefore, not "new" for purposes of a retroactivity analysis. See

Murray V. State. 803 p.2d 225, 227 (Nev. 19%90); John Deere
Harvester Wrks v. Tndust. Conmin, 629 N.E.2d 834, 836 (Ill.App.

1994).

The requirenment of the Coney "rule" that the trial court
obtain an on-the-record personal waiver of presence from the
accused did not break new ground. Previously, this Court has
strongly recomended that trial courts personally inquire of
defendants when a waiver of the right to be present is required.

Ferry v. State, 507 so.2d 1373, 1375-76 (Fla. 1987); Amazon v.

State, 487 80.2d4 8, 11 n.1 (Fla. 1986); Mack v. State, supra, at

110 (Gimes, J., concurring). See also Nixon v. State, 572 So.2d

1336, 1342 (Fla. 1990); CcChandler v. State, gupra, at 704; Remeta V.

State, 522 go,2d 825, 828 (Fla. 1988). Since the mid-1980s, when

Ferrv and Amazon were decided, trial courts have regularly required

personal, on-the-record waivers of a crimnal defendant's right to
be present at a critical stage of trial. Moreover, the United
States Supreme Court has recognized that courts indul ge every

reasonabl e presunption against waiver of fundanental constitutional
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rights and that courts do not presume acquiescence in the |oss of

fundanental rights. Carnley v. Cochran, 369 U S. 506, 514, 82 g.ct.

884, 8 L.Ed.2d 70 (1962) (citing Johnson v. Zerbst, 304 U S. 458,

464, 58 g.ct. 1019, 82 1,.Ed.2d 1461 (1938)). As such, even if
personal -on-the-record waiver was not dictated at the time that
Coney Was decided by prior Florida precedent interpreting Rule
3.180, such a procedural requirement governing waiver was required

by the U S. Constitution. See also Larson v. Tansgy, 911 F.2d 392,

396 (10th Cir. 1990); United States v. CGordon, 829 Fr.2d 119, 124-26

(D.C. Gir. 1987); United States v. Kupau, 781 F.2d 740, 743 (9th

Gr. 1986).

Even assum ng that Coney announced a "new rule" that woul d not
qualify for retroactive application to Defendant's direct appeal
under traditional standards of retroactivity, established state and
federal cases require that Defendant be permtted to benefit from

Conev. In Giffith v, Kentucky, gupra, the United States Suprene

Court held that all new rules of crimnal procedure rooted in the
federal Constitution must be applied to all applicable crimnal
cases pending at trial or on direct appeal at the time that the new

rul e was announced. gSee, e.qg., Wiitlev v, Wllians, 994 F.2d 226,

235 (5th Cr. 1993)("[Tlhe retroactivity test adopted in Giffith
appears to enjoy constitutional status."). A state court mnust
apply the Giffith retroactivity franmewrk because the United
States Supreme Court's current retroactivity doctrine is rooted in
the U S. Constitution. See Harper v. Virsinia Departnent of
Taxat i on, us __, 113 S G. 2510, 2518, 125 nL.Ed.2d 74 (1993)




("The Supremacy Cause... does not allow federal retroactivity
doctrine to be supplanted by the invocation of a contrary approach
to retroactivity under state |aw. Wiat ever freedom state courts
may enjoy to limt the retroactive operation of their own
interpretations of state law... cannot extend to interpretations of
federal law."). The procedural requirement of an on-the-record,
personal waiver by a defendant, as recognized in Coney, inplicates
the U S Constitution insofar as such a waiver of the fundanental
constitutional right to be present at a critical stage of trial is
itself constitutionally nandated. Consequently, the procedure in
Coney does not rregt [1 on adequate and i ndependent state [l aw
grounds because the state court's decision fairly appears to... be
interwoven with federal law" Caldwell v. Mssissippi, 472 U.S.

320, 327, 105 g.Ct. 2633, 86 L.Ed.2d 231 (1985) , Under these

circunstances, the Equal Protection and Due Process O auses of the
Fourteenth Anmendnent require this Court to give Conev retroactive
application to Defendant's direct appeal. Even if, arquendo, the
Coney "rule" rested solely on state law principles, the Equal
Protection and Due Process provisions of the Florida Constitution
i ndependenty would require that this Court give retroactive
application of Conev to Defendant's direct appeal.

Applicability of Pre-Coney Precedent

Defendant is entitled to a new trial under this Court's pre-
gonevyc edent, which held that the absence of a crimnal
def endant froma critical stage of trial does not violate the

defendant's right to be present if the defendant waived that right
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in a "knowing, voluntary, and intelligent" panner. gee Turner V.

State, 530 s50.2d 45, 49 (Fla. 1988). See al so DeConingh v. State,

433 So.2d 501, 503 (Fla. 1983).°" Prior to Conev, waiver by a
defendant could be established by waiver on the record prior to
absenting hinmself from the courtroom,?® or by a defendant's
ratification or acquiescence in counsel's waiver on behalf of the
defendant,® or Dby some form of nisconduct anounting to
constructive waiver.%

In the present case, Defendant did not waive his presence on
the record, he did not ratify or acquiesce in any counsel's waiver,
and he did engage in any type of msconduct anounting to
constructive waiver. There is no evidence on the record that
counsel for Defendant obtained Defendant's consent to any waiver.
Silence by a defendant follow ng a purported wai ver by defense
counsel is an ineffective form of post hoc acquiescence or

ratification. See 14A Fla.Jur.2d, Ciminal Law, Section 1278, at

319 (1993) ,

Harm ess Error Analvsis

3 This Court has made no exception for capital cases in this
regard. See Peede v. State, 474 go.2d4 808, 812-14 (Fla. 1985).
However, in Tight of established United States Suprene Court
precedent holding that the right to presence in capital cases is so
fundanental that a defendant cannot _waive it (Diaz v. United
States, 223 U S. 442, 455 32 s.ct. 250, 56 L.Ed.2d 500 (1912)),
this Court should reconsider its position.

#® Chandler v. State, 534 go.2d 701, 704 (Fla. 1988).

¥ State v, Melendez, 244 g5o.2d4 137, 139 (Fla. 1971); Amazon
v. State, 487 8o.2d 8, 11 n.l1 (Fla. 1986).

4 Capuzzo v. State, 596 So.2d 438, 440 (Fla. 1992): Illinois
v. Alen, 397 US 337 (1970). (Fla )
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Once a violation of a defendant's right to be present is
established, the State has the burden to show behond a reasonable

doubt that the error was harnmless. Garcia v. State, 492 So.2d 360,

364 (Fla. 1986) (citing Chapman V. California, 386 U S 18, 87 g.ct.

824, 17 L.Ed.2d 705 (1967)).** An error is not deemed harmn ess
unless the State can show that the defendant's absence had no
effect on the defense strategy insofar as he could have offered no

further assistance during counsel's actual exercise of challenges.

Turner v. State, 530 So.2d 45, 49 (Fla. 1987). |t is inpossible to

say beyond a reasonable doubt that had Defendant been

cont enpor aneously present at the bench conferences, defense counsel
woul d not have exercised cause challenges in a different manner
based on client input or acquiesced to State challenges.*
Accordingly, because the error in this case is not harml ess
beyond a reasonable doubt, this Court nust reverse Defendant's

convictions and corresponding sentences and remand for new trial.

4 |t appears that application of the harnmless error analysis
to this tgpe of constitutional violation is erroneous since the
right to be present at acritical stage of trial such as jury
selection is a wgtyuctural" error that is not anenable to harm ess
error analysis. See Hegler V. Barp 50 F.3d4 1472, 1476 (9th Cr.
1995) (violation ofdefendant™s right to presence is rwgryryctural
defect” not anenable to harnless error analysis)

2 The Court in Coney ruled that .Rule 3.180(a) (5) could not
be read to include bench conferences in which counsel and the court
di scuss purely legal issues. Coney v. State, supra, at 1013 n.5.
In Coney, however, the cause chalTenges at 1ssue concerning death
qual 1fying matters. In the present case, cause challenges also
pertai ned to | anguage problens by sonme of the jurors. G ven
Defendant’'s own Hi spanic background the striking of H spanic jurors
was clearly an issue toward which Defendant would have had a basis
for input. Conpare Harvey v. State, 529 8o.2d 1083, 1086 (Fla.
%?58%3' cert. den., 489 y.g. 1040, 109 s.Ct. 1175, 103 L.Ed.2d 237
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111
DEFENDANT WAS DENIED A FAIR TRIAL BY THE TRI AL
COURT' S | MPERM SSI BLE RESTRICTION OF HI'S RIGHT
TO CROSS- EXAM NATI ON

During the course of Detective Ronald Pearce's erpss-
examnation, the State objected to certain quetions concerning the
search of Defendant's apartnent as outside the scope of direct
exam nation. The defense insisted that questions into this area
was permissible in light of Pearce's role as the lead crime scene
I nvesti gator. The court sustained the State's objection, ruling
that Pearce could be called by the defense in its case. (T. 559-
560; T. 562-563).

Subsequent |y, during the cross-exam nation of Detective
Anthony Qeda, the State objected to questions concerning the
search of Defendant's apartnent as outside the scope of direct
exam nation. The defense insisted that the questions into this
area were permssible, especially in light of Qeda's role as |ead
i nvestigator. The trial court prohibited the defense from
questioning Qeda in this area as the questions were outside the
scope of direct examnation. (T. 755-758). The trial court also
prohi bited Defendant from asking Qeda about the particulars of
Defendant's arrest warrant, ruling that the questions would elicit
hearsay responses. In particular, the defense was not pernitted to
question Q eda about Oficer Cardona's identification of Defendant
at the scene, (T. 765-770).

The trial court abused its discretion in limting Defendant's

cross-exam nation. The defense should have been pernmitted to
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cross-examne the State's wtnesses, Pearce and Q eda, concerning
concerning the search of Defendant's apartnment, the particulars of
the arrest warrant and the information on which they were
operating.

The right to cross-examnation is central to the
constitutional right of confrontation, as enbodied in the Sixth

Amendrment to the United States Constitution. In Davis v. Al aska,

415 U. S. 308, 94 s.ct. 1105, 39 L.Ed.2d 347 (1974), the United
States Supreme Court nade the follow ng observations on the right

of cross-exam nation:

"The Sixth Amendment to the Constitution guarantees
the right of an accused in a crimnal prosecution ‘to be
confronted wth the wtnesses agai nst him...'
Confrontation neans nore than being allowed to confront
the witnesses physically. "Qur cases construing the
[confrontation] «clause hold that a primary interest
secured by it is the righ; *of* cross-exam nation.'

Cross-exam nation is the principal means by which
the believability of a witness and the truth of his
testimony are tested. Subject to the broad discretion of
a trial judge to preclude repetitive and unduly harassing
interrogation, the cross-examner is not onlv permtted
to delve into the witness” perceptions and nenorv, but
the cross-examner has traditionallv been allowed to
impeach, i.e., - 1scredit, the wtness. One way of
discrediting the witness is to introduce evidence ‘of a
prior crimnal conviction of that witness. By so doing
the cross-examner intends to afford the jury a basis to
infer that the wtness' character is such that he would
be less likely than the average trustworthy citizen to be
truthful in his testinony... A nore particular attack on
the witness' credibility is effected bv nmeans of cross-
examnation directed toward revealing possible biases,
prejudiceg, or ulterior notives of the wtness as thev
mav relate directly to issues or personalities in the
case at hand. The impartiality of a witness is subject
to exploration at trial, and 1s 'always relevant as
discreditins the wtness and affectins the weisht of his
testimonv. ... W have recognized that the exposure of a
wtness' nmotivation in testifying is a proper and
i mportant function of the constitutionally protected
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right of cross-examnation." 13. 94
(emphasis supplied) (citations omtted).

S.Ct., at 1110

The Sixth Anmendment to the United States Constitution provides
the raccused shall enjoy the right... to be confronted with the
witnesses against him" A primary interest secured by the

confrontation clause is the right of cross-exam nation. Douslas v.

Al abama, 380 U. S. 415, 418, 85 g.ct. 1074, 1076, 13 L,.Ed.2d4 934

(1965) . A conplete denial of cross-exam nation constitutes

constitutional error of the first nmagnitude. Brookhart v. Janis,

384 U S 1, 3, 86 g.ct. 1245, 1246, 16 L.Ed.2d 314 (1966).
In Delaware v. Van Arsdall, 475 U S. 673, 106 S.ct. 1431, 89

L.Ed.2d 674 (1986), the United States Suprene Court ruled the
Confrontation Clause of the Sixth Amendnment to the United States

Constitution does not prevent a trial judge from inposing
reasonable limts on defense counsel's inquiry into the potential
bias of a prosecution witness. The Court noted a trial judge may
consider such factors as wtness harassnent, prejudice, confusion
of issues, the witness' safety, and repetitive or narginally

relevant questioning. The Court, however, warned against a bl anket
prohibition of all questioning into a specific area of potential
bias and, in fact, found the trial judge in the case had commtted
constitutional error by cutting off all questioning about a subject
area which the jury m ght reasonabl yu have found furnished the
witness a notive for favoring the prosecution in his testinony.

In the present case, the trial judge prohibited any
questioning of either Pearce or 0Ojeda concerning the search of
Defendant's apartment, the particulars of the arrest warrant and
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all the information on which they were operating. The court
refused to permt interrogation on these mtters altogether,
directing any such questions could be asked only if Defendant
called the witnesses in his case. This blanket prohibition clearly
violated Defendant's rights under the confrontation clause of the
Sixth Amendment and Article |, Section 16, Florida Constitution.
There clearly was no basis to limt such cross-examnation under

any of the factors nentioned in Delaware v. Van Arsdall, supra.

The defense was prevented from exposing to the jury facts from
which the jurors, mras the sole triers of fact and credibility,
could appropriately draw inferences relating to the reliability of

the witness." Davis v. Alaska, 415 U S. 308, 318, 94 s.ct. 1105,

1111, 39 L.Ed.2d 347 (1974).
Cross-exam nation is the principal nmeans by which an accused

can test a wtness' perceptions and nenory, and its vital

inportance is even clearer when the cross-examnation is of a key

prosecution wtness. See Porter v, State, 386 So0.2d 1209 (Fla. 3d

DCA 1980). It is clear, Defendant has a constitutional right to a
full and fair cross-examnation, especially when such exanination

involves the State's key wtness. Taylor v, State, 623 So.2d 832,

833 (Fla. 4th DCA 1993) (citing Cox v. State, 441 so.2d 1169 (Fla.
4th DCA 1983)). There can be little doubt that the State's |ead

detectives were "key" witnesses for the prosecution, especially in
light of the circunstantial nature of this case.
Cross-examnation of a witness in matters relevant to

credibility ought to be given a wide scope in order to delve into
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the witness' story. Mendez v. State, 412 So.2d 965 (Fla. 2d DCA

1982).  The purpose of cross-examnation is to disprove, weaken or
nodi fy the testimony of the witness on direct exam nation. See Coco

v. State, 62 So.2d 892 (Fla. 1953). This Court in Coco explained

the essential nature of cross-examnation in crimnal cases:

"It IS too well settled to need citation of
authority that a fair and full cross-examnation of a
wtness upon the subjects opened b the direct
examnation is an absolute right, as di s¥|ngmshed from
a privilege, which nust al way's be accorded to the person
agalnst whom the wtness is called and this is
particularly true in a crimnal case such as this wherein
the defendant is charged with a crime of nurder in the
first degree.... Cross-exanm nation of a witness upon the
subj ects covered in his direct examnation is an
i nval uable right and when it is denied to himit cannot
be said that such ruling does not constitute harnful and
fatal error. Moreover, the right of cross-exam nation
stens from the constitutional guaranty that an accused
person shall have the right to be confronted by his
accusers.” 62 So.2d, at 895.

Cross-exam nation may not be limted sinply to narrow facts
elicited on direct exanmnation. Consi derable latitude should be

permtted on cross-exam nation. Padsett v. State, 64 Fla. 389, 59

So. 946 (1912). Limting the scope of cross-exam nation "in a
manner whi ch keeps fromthe jury relevant and inportant facts

bearing on trustworthiness of crucial prosecution testinony is

i nproper." Mendez v, State, supra, at 966. It has | ong been

recogni zed that cross-exam nation extends
"‘to all matters germane to the direct examnation...
when the direct exam nation opens a general subject, the
cross-examnation may go into any phase, and may not be
restricted to nmere parts which constitute a unity, or to
the specific facts developed by the direct exam nation.
Cross-exam nation should always be allowed relative to
the details of an event or transaction a portion only of
whi ch has been testified to on direct exam nation...
cross-examnation 1S not confined to the identical
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details testified to in chief, but extends to all matters

that mav nodify, supplement, contradict, rebut or make
clearer the facis testified to in chief by the witness on

cross-examnation.'" Coco v. State, gupra, 62 So.2d, at
895. (quoting 58 Am.Jur. W tnesses S. 632, at 352
(1948)) (enphasis supplied)

In Chanbers v. Mssissippi, 410 US. 284, 93 s.ct. 1038, 35

L.Ed.2d 297 (1973), the United States Supreme Court underscored the

i mportance of the right of cross-exam nation noting:

"The risht of cross-examnation is nore than a desirable

rule of trial procedure. It is inplicit in the
constitutional risht of confrontation. and helps assure
the "accuracy of the truth-determning process.'... It

is, indeed, "an essential and fundamental requirenent for
the kind of fair trial whhich is this country's
constitutional goal.'... O course, the right to confront
and to cross-examne is not absolute and may, in
appropriate cases, bow to accommpdate other legitinate
interests in the crimnal process... But its denial or
significant dimnution calls into question the ultimte
"intesritv _of the fact-findinsnrocess' and requires that
the competing Interest be closely examned.” 410 U. S., at
295 (citations onmitted) (enmphasis supplied).

A party should be permtted to rebut adverse inferences
arising from witness testinony on direct examnation, and to fully
explore the entire context and surrounding circunstances of the
subject natter testified to by such witness. See, e.g., Roberts v.
State, 510 so0.2d4 885 (Fla. 1987), cert. den., 485 U S. 943, 108

S.Ct. 1123, 99 L.Ed.2d 284 (1988); Nelson v. State, 362 so.2d 1017

(Fla. 3d DCA 1978); Enmbrev v. Southern Gas & Electric Corp., 63
S0.2d 258 (Fla. 1953). An accused should be allowed to cross-
exam ne wtnesses regarding nmatters which are germane to the that
witness' testimony and plausibly relevant to the defense. Coxwell

v. State 361 So.2d 148 (Fla. 1978). A wtness's abridged

testinmony on direct examnation, which |eaves an accusatory

60




inplication against an accused, cannot foreclose exploratory cross-
examnation by the defense in an attenpt to refute such
inmplication. 1d.%

Clearly, the defense should have been allowed to explore the
facts and circunstances surrounding the search of Defendant's
apartnent. The fact that Defendant fully gave consent to the
search and that no incrimnating evidence was recovered in the
ensuing search was germane and highly relevant. The particulars of
the arrest warrant and the nature of the information on which the
| ead detectives were operating were equally inportant and relevant
to the case. The credibility, bias or prejudice of a prosecution
W tness should be of paranount concern to a jury in the exercise of
its fact-finding function and cross-exam nation in these areas

should not be unduly restricted. See, e.qg., Lutherman v. State,

348 So0.2d 624 (Fla. 3d DCA 1977); D.C. v. State, 400 So.2d 825
(Fla. 3d DCA 1981).

An accused shoul d not be placed in a position where he is
forced to take the burden in presenting any evidence at trial.
Such a position runs contrary to the clear mandate of Article I,
Section 9, Florida Constitution and the Fifth Anmendment, United
States Constitution. By prohibiting the defense from cross-
examning the lead detectives as to' their work in this case

amounted to a "denial or significant dinminution" (Chanmbers v.

43 Since the last century, it has been recognized in Florida
that all facts of a matter, addressed only in part by a witness on
direct examnation, can be dealt with on cross-examnation. See,
e.qg., Wllace v. State, 41 Fla. 547, 26 So. 713 (1899).
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Misgissippi, supra) of Defendant's constitutional ri ght of
confrontation and  his right to full cross-examination.*

Additionally, the limtation of the cross-examnation may have |eft
the jury with the inpression that the defense was engaged in a
specul ative and baseless line of attack on the credibility of an

apparently blanmeless witness. Davis v. Alaska, supra.

It certainly cannot be argued the defense was permtted
suf ficient Cross-exam nation into the detective's possible
prejudice or bias, when the court prohibited any questions on the
I ssue. It has |ong been recognized that

my,,.discretionary authority to limt cross-exam nation

cones into play only after there has been permitted as a
matter of right sufficient cross-examnation to satisfv

the Sixth Anmendment.” " United States v. Tolliver, 6065
F.2d 1005, 1008 (1llth cir.), cert. den., 456 U S 935,
102 s.ct. 1991, 72 L.Ed.2d 455 (1982) (quoting United

States v. Elliott, 571 g.24 880, 908 (5th Gr.), cert.
den., Hawkins v. United States, 439 US. 953, 99 §.Ct.
349, 58 L.Ed.2d 344 (1978)) (enphasis supplied). See also
United States v. Brisht, 630 F.2d 804 (5th Gr. 1980).

Because this case was wholly circumstantial, the trial court's
order preventing cross-examnation of the lead detectives jnpto
areas of possible bias and prejudice cannot be deened harnl ess. See

Tayl or wv. State, supra (limtation of cross-exam nation of

prosecution's star wtness, where little else to incrimnate

Def endant, not harmess error).

-

Based on the foregoing, Defendant is entitled to a new trial.

4 There are, of course, practical considerations why a
defendant may not want to call wtnesses in his case. (One of the
most inportant factors is the loss of rebuttal closing argument.
See Rule 3.250, Florida Rules of Criminal Procedure.
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{1v)

DEFENDANT IS ENTITLED TO A NEW TRI AL BASED ON
THE TRIAL COURT'S FAILURE TO OBTAIN A PERSONAL
VAl VER BY DEFENDANT AS TO LESSER | NCLUDED
OFFENSE | NSTRUCTI ON

At the charge conference, the trial court inquired of defense

counsel as to the lesser included offense instructions for first

degree murder. The follow ng occurred:

THE COURT: ... Now, what |essers are the defense
requesting?

MR MATTERS: Second degree nurder, manslaughter. That's
all we're asking for.

THE COURT: And they already prepared them..." (T. 793).
The court did not obtain a personal waiver from Defendant as
to any other |esser included offense instructions. In Mack V.

State, 537 So.2d 109 (Fla. 1989), this Court ruled that in capital

. cases a trial court nust obtain a personal waiver fromthe
defendant as to the waiving of any |esser included offense
instructions. The Court in Mack cited with approval the follow ng
statement from Harris v. State, 438 So.2d 787 (Fla. 1983), cert.

den.., 466 U S. 963, 104 s.Ct. 2181, 80 L.Ed.2d 563 (1984):

"But, for an effective waiver, there nust be nore than
just a request from counsel that these instructions not
e given. we concl ude that there nust be an express
wai ver of the right to these instructions bv the
def endant and the record nmust reflect that it was
knowi ngly and intelligently made." Id., 438 So.2d, at
797 .

Since Defendant was charged in a capital case in which the

prosecution sought the death penalty and since he did not

personally waive the reading of the remaining |esser included

of fense instructions as to first degree nurder (such as third
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degree murder, Section 782.04141, Florida Statutes),* Defendant

must be accorded a new trial.

45 Third degree nurder is a Category Il lesser included
offense of first degree nurder. See Florida Standard Jury
| nstructions in Crimnal Cases, Schedul e of Lesser Included
O f enses. In Gould v. State, 577 So.2d 1302, 1304 (Fla. 1991),

this Court noted that where the burden of proof of the major crine
cannot be discharged w thout proving the l|lesser crinme as an
essential link in the chain of evidence, the lesser offense is a
necessarily included |esser offense of the mmjor offense. Id., at
1304 (citing Brown v. State, 206 So.2d 377, 382 (Fla. 1968)) .
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(V)
THERE WAS | NSUFFI CI ENT EVI DENCE TO SUPPORT
DEFENDANT'S  CONVICTIONS FOR FIRST DEGREE
MJURDER AND BURGLARY
There was insufficient evidence presented at trial to support
Defendant's convictions for First Degree Miurder and Burglary. The
present case was clearly a circunstantial evidence case. The
principle facts supporting the State's case consisted of
Defendant's fingerprint found near the front door of the victinms
apartnment, M. Mrriweather's testinony identifying Defendant as
the person he saw junping from one of the apartnment bal conies, and
Defendant's statement to his community control officer that he was
wanted on a stabbing.
The evidence of the fingerprint established, at nost, that at
. sone time Defendant was inside the victims apartnent. There was
evidence, including the night of the incident, that Defendant had
gai ned access to one of the apartnents to nake a phone call. A
speci al standard of review of the sufficiency of the evidence
applies where a conviction is wholly based on circunstanti al
evidence. This Court in McArthur v. State, 351 So.2d 972, 976 n.12
(Fla. 1977), stated the standard as follows:
" [wlhere the only proof of gquilt is circunstantial, no
matter how strongly the evidence may suggest guilt a
conviction cannot be sustained unless the evidence is
i nconsi st ent wth any reasonabl e hypot hesi s of
innocence." See also MF. v. State, 549 So.2d 225 (Fla.

3d DCA 1989): J.W v. State, 467 So.2d 796 (Fla. 3d DCA
1985).

In Jaramillo v, State, 417 So.2d 257 (Fla. 1982), this Court

reversed convictions for first degree nurder and vacated death
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‘ sentences where the State adduced proof that the defendant's |atent
. fingerprint was found on a knife and packaging for a knife at the
scene of a double shooting. This Court concluded that the State's
evi dence was not legally sufficient to establish a prima facie case
against the defendant. 1d., at 258.%
The State also failed to establish proof of preneditation or
that there was proof of felony nmurder. There was no evidence that
Def endant engaged in a fully-formed conscious purpose to kill for
a time prior to the act of killing the victim Preneditation, as

an elenment of first-degree nurder,

mis a fully-forned conscious purpose to kill, which
exists in the mnd of the perpetrator for a sufficient
length of time to permt of reflection, and in pursuance
of which an act of killing ensues. Waver v. State, 220
So.2d 53 (Fla. 24 DCA), cert. den., 225 So.2d 913 (Fla.
1969) . Preneditation does not have to be contenplated

' for any particular period of time before the act, and may
occur at a nonent before the act. Hernandez v, State, 273
So.2d 130 (Fla. 1st DCA), cert. den., 277 So.2d 287 (Fla.
1973) . Evidence from which preneditation may be inferred
includes such matters as the nature of the weapon used,
the presence or absence of adequate provocation, previous
difficulties between the parties, the nmanner in which the
hom ci de was commtted and the nature and manner of the
wounds inflicted. It must exist for such tine before the
homcide as will enable the accused to be conscious of
the nature of the deed he is about to conmt and the
probable result to flow from it insofar as the life of
the victim is concerned. Larrv_v. State. 104 So.2d 352
(Fla. 1958)." Sireci v. State, 399 So.2d 964, 967 (Fla.
1981), cert. den., 456 U S 984, 102 s.ct. 2257, 72
L.Ed.2d 862 (1982).

In the present case, the prosecution's argunent in support of

preneditation primarily consisted of the fact that the victim was

_ 46 At the very least, Defendant's special instructions on
circunstantial evidence and fingerprint evidence should have been
. given in light of the paucity of direct evidence presented bel ow
66
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st abbed eight times (7. 782) . However, this factor alone does not
support a finding of preneditation. This Court in Sireci, supra,
mentioned various factors to be considered, including the nature of
the weapon used, the presence or absence of adequate provocation,
previous difficulties between the parties, the manner in which the
hom ci de was comm tted and the nature and manner of the wounds
inflicted. Moreover, there was no proof that Defendant had the
intent for such tine before the hom cide as would have enabled him
to be conscious of the nature of the deed he is about to conmt and
the probable result to flowfromit insofar as the life of the
victim is concerned.

The State also did not establish the underlying burglary in
support of the felony murder theory. There was no proof of forced
entry. There was no proof that the victimrefused entry or
demanded the intruder's exit from the apartment. There was no
proof of a specific intent to commt a crime inside the apartnent.
No itens were taken fromthe victim None of the victims property
was found on Defendant.

Based on the foregoing, Defendant's convictions should be

reversed.
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(VI)

DEFENDANT 1S ENTITLED TO RESENTENCI NG BASED
UPON THE PROSECUTOR' S | MPROPER PENALTY PHASE
ARGUMENTS
Defendant is entitled to resentencing based upon the
prosecutor's inproper penalty phase argunents. During his penalty

phase remarks, the assistant state attorney nade the follow ng

comrent s:
MR BAND: "The next mitigating circunmstance you may
consider is the catch all, any other aspect of the
def endant' s character or record, and any ot her

circunstance of the offense.

| suggest to you there is nothing during the course
of this offense, in any way, shape or form that is
mtigating. Stabbing a 63 year old woman, in her hone,
is not mtigating.

Is there anything about his record or character?
Did we learn that he's a beautiful son? Did he ever
listen to his parentswhen they tried to get him hel p?
Wien his father testified about going to the principal,
putting him in drug progranms, and finally they had to
throw him out of the house because of the flight.

WAs he a boy scout? Any academ c achievenents? Was
he a good worker? Did he ever have a job and was he a
good worker, and productive nenber of society?

| hate to conpare people, but sonething you should

consider is what has he done in his life--

MR KASSIER: (bjection.

THE COURT: Sustained." (T. 1093) (enphasis supplied).

In the foregoing coments, the prosecutor inproperly argued to
the jury non-statutory aggravating circunstances. The assistant
state attorney clearly alluded to Defendant's apparently useless,
unproductive life. He made clear reference to Defendant's |ack of
academ ¢  achi evenent, his poor enploynment record, and his

di sobedi ence of his parents.
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Odinarily, when the defense places the character of the
defendant at issue, the prosecution may rebut the evidence with

other character evidence. Otherwi se, such evidence or argunent is

i mperm ssible and constitutes an illegal non-statutory aggravating
factor. In this case, the defense presented evidence as to
Defendant's drug problens. No attenpt was nade to positively

portray Defendant's character. There was, therefore, no basis for

the State to present any type of "rebuttal." Conpare Johnson v.

State, 660 So.2d 637, 646 (Fla. 1995) (prosecution properly rebutted

defendant's evidence that defendant was good father figure wth
testinony concerning violent argunments; such evidence not non-
statutory aggravating factor). As such, the prosecutor inproperly
argued to the jury non-statutory aggravating circunstances.

The prosecutor also made the followi ng inproper argument to
the jury during his penalty phase renarks:

MR BAND: "You know, nothing is easy about this job for
you all. This time you spend here, particularly this
evening, wll probably represent the hardest decision,
the nost soul-searching tine of your life.

You sit as an adversary [sic] board to this Court.
You tell the Judge how you feel about this crime, and we
have young people and people not so young, African
Anerican, Latins, people from all walks of life. You
tell the Court how you feel about this crime, and we're
not tal king about any other crine or what goes on outside
this courtroom

We're only concerned with this charge. You tell the
Court what soclety's reaction is to this crinme, and what
the appropriate punishment should be.

* * *

... People, we fornmed a society and we devel oped rules in
that society, and if there iS one universal rule, it's
against the killing, the deliberate killing of one
another. And if someone violates that rule they should
face the death penalty, and we're not here to discuss the
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i ssue of the death penalty. Qur legislature made a
decision for you, like it or not, and no one wants to
participate in a process where a life will be taken.
We're taught it is wong.

[t's not an easy task we're asking you to do. W're
not asking you to do the easiest thing. W're asking you
to do the right thing. You all took an oath to follow
the law, and you prom sed you would follow the law, and
whether or not you like the law, and as in jury
selection, people feel that they like the law, but they
really don't like it, when it cones down to it.

If you find the aggravating circunstances outweigh
the mtigating ci rcumst ances there's only one
reconmendation you can come back with. The death penalty
has been inposed in this case by the actions OP this
def endant upon Phyllis Mnas, a victim who was not
protected by the law, |awer, or Court or |egal
saf eguar d. A victim not given an opportunity to plead
her case or present to you mtigating factors.

* * %

You will soon return to that room and reason anong

your sel ves, using your  common  Sense, your life
experiences, and discuss rationally and candidly, as
nmenbers of society, a society we all live in, with rules

that we all share, a society that makes all of us
responsi bl e, accountable for our own actions, and indeed,
in the beginning of this case you told me you believe
everyone is accountable for their own actions.

What we as a society do when a menber violates the
hi ghest crime, that is kill in cold blood, the decision
that you render speaks to the twelve of you, and as our
representatives as to what should happen when soneone
does)this, when someone conmits this crime." (T. 1094-
1096) .

The prosecutor's foregoing comments were inproper on several
grounds, The prosecutor also inproperly argued that the jury was
required to return a recommendation of the death penalty. The
assistant state attorney infornmed the jury that »if soneone
violates that rule they should face the death penalty, and we're
not here to discuss the issue of the death penalty. Qur
| egi sl ature made a decision for you, like it or not" and "[I]£ you

find the aggravating circunstances outweigh the nitigating
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circunmstances there's only one recomendation you can cone back
wi t h. The death penalty has been inposed in this case by the
actions of this defendant upon Phyllis Minas..."

The inpact of these statements was to inpress upon the jury
that they had no choice but to inpose the death penalty. The
prosecutor's argunent underm ned any argunent for the jury to
exercise its unique ability to confront and examine the
individuality of the defendant. The jury was disuaded from
considering "[those] conpassionate or mtigating factors stemm ng
fromthe the diverse frailties of humanki nd." Woodson_v. North
Carolina, 428 US. 280, 304, 96 s.ct. 2978, 2991, 49 L.Ed.2d 944
(1976)

The prosecutor's remarks also constituted an inpermssible
"message to the comunity" argument. This Court recently
reiterated the long-standing rule prohibiting these types of

coments in capital cases. In Canpbell v, State, So0.2d 21

—_—T

F.LLW S287 (Fla., June 27, 1996), this Court considered the
foll owing prosecutorial renarks:

"'The death penalty is a nessage sent to certain nenbers

of our society who choose not to follow the rules. 1It’s

only for one crinme, the crime of first degree murder. It

is for those who choose to violate the sacredness and

sanctity of human 1life.’"™ 1d., at $288.

This Court found these remarks to be inpermissible as an
obvi ous appeal to the emotions and fears of the jurors. Id. (citing

Bertolotti v. State, 476 so.2d 130, 133 (Fla. 1985)). These

remarks together with other inproper comments, concluded the Court,

"played to the jurors' nost elenental fears" and possibly affected
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the jury's sentencing deliberations, in that some jurors may have
"voted for death not out of a reasoned sense of justice but out of

a panicked sense of self-preservation.” Canpbell, supra, at S288.

The courts nust go to extraordinary neasures to ensure that
def endants sentenced to death are "afforded process that wll
guarantee, as much as humanly possible, that the sentence was not

i mposed out of whim passion, prejudice, or mstake." Eddinss V.

Okl ahoma, 455 U.S. 104, 118, 102 s.Ct. 869, 878, 71 L.Ed.2d 1
(1982) (O Connor, J., concurring).

Here, the prosecutor continually remnded the jurors of their
obligation to "tell the Court what society's reaction is to this
crime, and what the appropriate punishnent should be" and urged
them to "discuss ,.. as nenbers of society, a society we all live
in, with rules that we all share, a society that makes all of us
responsi bl e, accountable for our own actions,” and noted that "what
we as a society do when a nenber violates the highest crime, that
is kill in cold blood, the decision that you render speaks to the
twel ve of you, and as our representatives as to what should happen
when someone does this, when soneone commits this crime."™ It is
undeniable that the State inproperly injected matters outside of
the proper m"scope of the jury's deliberations" and "violated the
prosecutor's duty to seek justice." Bertolotti v. State, supra, at

133.

The prosecutor also inproperly argued that jurors should
i mpose the death penalty because the victim was unable to present

a case on her own. The assistant state attorney inpermssibly
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argued to the jurors that »(Tlhe death penalty has been inposed in
this case by the actions of this defendant upon Phyllis Mnas, a
victim who was not protected by the law, |awer, or Court or |egal
safeguard. A victim not given an opportunity to plead her case or
present to you mtigating factors.™ These comrents |ikew se

improperly injected natters outside of the proper "scope of the
jury's deliberations" and "violated the prosecutor's duty to seek

justice." Bertolotti v. State, sgupra, at 133.% See also Wite v.

State, 616 So.2d 21 (Fla. 1993) (prosecutor's argument that victim

woul d have chosen life inprisonment instead of being shot to death
and that because defendant nade decision for victim he too
deserved to die, urged consideration of inproper factors).
Finally, the assistant state attorney inpermssibly dimnished
the jury's role in the death penalty process. He informed the
jurors that » [Ylou sit as an adversary [sic] board to this Court.
You tell the Judge how you feel about this crime..." and " [O]ur
| egi sl ature nmade a decision for you, like it or not..." and "[Ylou

all took an oath to follow the law, and you pronised you would

follow the |aw, and whether or not you like the law, and as in jury
selection, people feel that they like the law, but they really

don't like it, when it comes down to it." The inpact of these

47 As previously noted, the courts nust go to extraordinary
neasures to ensure that defendants sentenced to death are "afforded

process that wll guarantee, as nuch as humanly possible, that the

sentence was not | nposed out of whim assi on, rei udi ce or
m stake." Eddings V. Cklahoma, susra, 455 U.pS., at 113, J1%)% s.ct.,

at 878 (0’Connor, J., concurring).
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coments was to clearly undermne the very inmportant role jurors
play in the death penalty process.

In Caldwell v, Mississippi, 472 US. 320, 105 S .. 2633, 86
L.Ed.2d 231 (1985), the United States Supreme Court ruled that

"it is constitutionally inpermssible to rest a death

sentence on a determnation made by a sentencer who has

been led to believe that the responsibility for

determning the appropriateness of the defendant's death

rests elsewhere." 1Id., 105 s.ct., at 2639.

The prosecutor's argunent reduced the jury's role to a
soundi ng board for opinions about how they nfelt" about the case.
These conmments wholly denigrated the voice of the jury, whose
recommendation is accorded "great weight." See Tedder v. State, 322

So.2d 908, 910 (Fla. 1975). This Court in Conbs v. State, 525

So.2d 853 (Fla. 1988), noted that cCaldwell Was distinguishable in
that the jury's role in Florida is, in fact, "advisory." See also

G ossman v. State, 525 So.2d 833, 839 (Fla. 1988). However, the

prosecutor's remarks in this respect coupled with the other
coments at issue, worked cunulatively to deprive Defendant of a
fair sentencing determnation.

Based on the foregoing, Defendant's sentence of death should

be vacated and the case remanded for resentencing.
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(VII)_
THE TRIAL COURT'S SENTENCE OF DEATH SHOULD BE

VACATED SI NCE DEATH WAS A DI SPROPCRTI ONATE
SENTENCE IN TH S CASE

In view of the totality of the mtigating factors in this
case, primarily Defendant's dimnished nental capacity, inposition
of the death penalty would be disproportionate. It is necessary in
capital cases that this Court engage in a thoughtful, deliberate
proportionality review to consider the totality of circunstances in
a case, and to conmpare it wth other capital cases. Sinclair wv.
State, 657 So.2d 1138 (Fla. 1995). It is not a conparison between
the nunber of aggravating and mtigating circunmstances. Porter V.

State, 564 so.2d 1060, 1064 (Fla. 1990) (citing Hallman v. State,
560 So.2d 223 (Fla. 1990)).
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(VITII)
THE TRIAL COURT'S SENTENCI NG ORDER HAS ERRORS
THAT, BOTH | NDI VI DUALLY AND CUMULATI VELY,
REQUI RE REVERSAL OF DEFENDANT' S DEATH SENTENCE
AND A REMAND FOR RESENTENCI NG BY THE TRI AL
COURT
The trial court conmtted several errors in its sentencing
order which, individually and cunulatively, require reversal of
Defendant's death sentence and a remand for resentencing. Pursuant
to.Section 921.141, Florida Statutes, Defendant was sentenced to
death by the trial court after an advisory jury recomended a death
sentence by a vote of 12-0. The trial court considered four
aggravating circumstances: 1) Conmission of crine while Defendant
on community control; 2) Defendant's prior felony conviction;, 3)
Commi ssion of crime while Defendant engaged in the conmission of,
or attenpt to commit, burglary; 4) Heinous, atrocious or cruel.
The court erred in considering that Defendant was engaged in
the commission of, or attenpt to commit, burglary, under Section
921.141(5) (d), Florida Statutes. The trial judge sinply concluded
that the State proved beyond a reasonable doubt that Defendant was
"commtting an Armed Burglary with Phyllis Mnas's home and during
the commission of that Burglary did beat and stab Phyllis Mnas to
death." (R. 530). The court accorded this factor "great weight"
and opined that Ms. Mnas "had the right to feel safe and to be
safe within her own hone." (R 530-531).
Al though the record arguably denonstrates that Defendant

entered the victims apartnent, there is little if any proof that

Def endant entered the apartnent with the intent to conmt a crine
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therein. Indeed, the testinmony at trial indicated that it was not
at all wunusual for neighbors to visit each other and invite each
other into their apartnents. The State's theory that Defendant
intended to commt a theft (T. 1073-1075), is belied by the fact
that no property was taken. |Indeed, there is nothing in the record
to show that Defendant rummaged through the apartment, or that
Def endant had taken anything from the apartnent or was found wth

any of the victims property. Compare_Johnston v. State, 497 So.2d

863, 871 (Fla. 1986) (ample proof in record that defendant entered
victimMs apartnent with intent to commt theft in l|ight of
defendant's admissions to taking items from victinis apartment).
The court erred in finding that the crime was especially,
hei nous, atrocious or cruel, pursuant to Section 921.141(5) (h),
Florida Statutes. This factor applies only to
"torturous nurders, those that evince extreme and
outrageous depravity as exenplified by the desire to
inflict a hlgh degree of pain or utter indifference to or
enjoynment of the suffering of another." Robertson v.

State, 611 So.2d 1228, 1233 (Fla. 1993). See al so Wickham
v, State, 593 So.2d 191 (Fla. 1991).

The trial judge relied upon the follow ng reasons in support
of this aggravating circunstance: the nunber of stab wounds, the
victims cry: "Ch ny God," overheard by neighbors, and the fact
that the victim was still alive when Fire Rescue arrived. The
j udge gave this aggravating factor "great weight." (R. 531-533).
The judge's reasons, individually and jointly, did not establish
this aggravating circumnstance.

In the absence of evidence to denobnstrate that g defendant

intended to torture a victim the heinous, atrocious and cruel
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aggravating factor should not be applied. See, e.g., McKinney V.

State., 579 So.2d 80 (Fla. 1991). There nust be additional facts,

beyond the nunber of wounds, to raise the crime to the shocking
level required by this factor. Id. |In the present case, the State
did not present evidence to show that the victim suffered a high or
unusual level of pain, or that she was subjected to a heightened
| evel of suffering as a result of the crime. There was no evidence
of defensive wounds. (R 533) .# The State failed to prove this

factor beyond a reasonabl e doubt. Compare Barwick v, State, 660

So.2d 685 (Fla. 1995) (thirty-seven stab wounds and nunerous
def ensi ve wounds supported aggravating factor of heinous, atrocious

and cruel); Canpbell v. State, 571 So0.2d 415 (Fla. 1990) (victim

stabbed 23 tinmes over course of several mnutes and had defensive
wounds supported aggravating factor of heinous, atrocious and
cruel); Hansbrough v. State, 509 go.2d 1081 (Fla. 1987) (over 30
stab wounds to victim some of which were defensive wounds,
supported aggravating factor of heinous, atrocious and cruel);

Ni bert v. State, 508 so.2d 1 (Fla. 1987) (victim stabbed 17 tines

wi t h def ensive wounds supported aggravating factor of hei nous,

atrocious and cruel).

#  The victinis cry: "oh ny Cod," was not shown to have been
made dunng the commission of the homcide. |ndeed, the statenent
may have been nmade as an expression of surprise when the victim

di scovered the presence of an intruder.
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The trial judge also failed to give Defendant's mtigating
circumstances sufficient weight.*® The defense presented testinony
from famly nenbers and from Dr. Gary Schwartz about Defendant's
| ong-standing, serious drug problems. The testinony showed that
Def endant suffered from a severe drug addiction. Dr. Schwartz
concluded to a reasonable scientific certainty that Defendant was
under the substantial influence of crack cocaine on Cctober 2nd,
the date of the incident. This expert testinmony was unrefuted by
the State. The judge only gave this factor "minimal weight." (R
539). In a capital sentencing proceeding, it is wthin the trial
judge's discretion to reject either opinion or factual evidence in
mtigation where there is record support for conclusion that is

untrustworthy. Farr v. State, 656 So.2d 448 (Fla. 1995). However,

rejection of mtigating factor cannot be sustained unless supported
by competent substantial evidence refuting existence of factor.

Maxwel | v. State, 603 So.2d 490 (1992) , See also Knowes v. State,

632 S0.2d 62 (1993). Here, the State did not refute Defendant's
expert. Conpare Jones v, State, 652 So.2d 346 (Fla. 1995) (state's

expert refuted existence of extrene or non-extrenme nental or
enotional disturbance at tinme of shooting).

Speci al considerations in death penalty reviews

The need to carefully exami ne and scrutinize the inposition of
a death sentence is underscored by the finality of such sentence.

Justice Barkett in Hanblen v. State, 527 So.2d 800 (Fla. 1988)

49 Once established, a mtigating circunmstance may not be
given no weight at all during penalty phase of capital case. Dailey
v. State. 594 So.2d 254 (Fla. 1991).
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(Barkett, J., dissenting), <clearly and eloquently noted the

i mportance of review in death penalty cases:

"This conpliance requires a weighing of many factors
to be sure that the severest of all state penalties is
applied, in accordance with the law, only in the nost
extrene cases.

* k% %

The need for careful judicial scrutiny in cases
involving a possible loss of life applies with even
reater force when the state itself is the instrument of
eat h. Consequent |y, stringent procedur al and
substantive safeguards have been erected to ensure that
the state wll not take life in an arbitrary or
capricious manner and that the death penalty will be
reserved for the nost heinous of crinmes commtted by the
nost depraved of crimnals. As Justice Stewart noted,

‘The penalty of death differs from all other
forms of crimnal punishnent, not in degree

but in kind. It is unique in its rejection of
rehabilitation of the convict as a basic
purpose of crimnpal_ justice. And it is
. unique, finally, in its absolute renunciation
of all that is enbodied in our concept of

humanity.' Furman v. Georgia, 408 U S. 238,
306, 92 s.ct. 2726, 2760, 33 L.Ed.2d 346
(1972) (Stewart, J., concurring).

We recognize the the exigencies of nodern society
demand conprom ses. Thus, in noncapital cases, we erect
barriers of finality beyond which no court can go despite
apparent error or injustice. \Were inprisonment is the
puni shment, we are wlling to accept the risk of mstake
or arbitrary treatnent because of a need for finality due
to .the sheer nunber of cases involved. _

We are not so Wwlling to accept mstake or
arbitrariness, however, when the price is a human life.
As Charles Black notes, when death-is the punishnent the
safeguards nust be greater because

"death IS different... [and] t he
infliction of death by official choice ought
to require a higher degree of clarity and
precision in the governing standards than we
can practicably require of all choices, even
of choices for punishrment.' C L. Black,
Capi t al Puni shment : The Inevitability of
Caprice and Mstake (1981), at 29-30.
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Black recognizes that in some sense everything that
occurs or is suffered is irrevocable.

"But it is a blurred vision indeed that cannot
see a radi cal |y di fferent kind of
irrevocability in death.' 1Id. at 40.

This principle recurs tinme and again, both expressly and
implicitly, throughout our death penalty jurisprudence."
Hanblen v. State, supra, at 807 (Fla. 1988) (Barkett, J.,

dissenting) .*°

Def endant respectfully requests that this Court carefully

review the entire record and consider each of the issues raised

herein. Defendant requests that this Court vacate his sentence of

death and remand the case for resentencing.

S. C.
Court

s  See also Woodson v. North Carolina, 428 US. 280, 96
2978EJI 49 L.Ed.2d 944 (1976), where the United States Supreme
not ed:

v _,the penalty of death is qualitatively different from
a sentence of inprisonment, however long. Death, in its
finality, differs more fromlife inprisonnent than a 100-
year prison termdiffers fromone of only a year or two.

Because of that qualitative difference, "there is a
corresponding difference in the need for reliability in
the determnation that death is the appropriate
puni shment in a specific case." Id., 428 U S. at 305, 96
S.Ct. at 2991,
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{IX)

CAPI TAL PUNI SHVENT AS PRESENTLY ADM NI STERED
VI OLATES THE STATE AND FEDERAL CONSTI TUTI ONS

Although this Court has repeatedly rejected constitutional
chal l enges to capital punishment, this Court has never specifically
considered the argument advanced by forner Justice Blackmun in his

dissent in cCallins v. Collins, U.s. , 114 s.ct. 1127, 127

L.Ed.2d 435 (1994), that capital punishment is unconstitutional in
view of the paradoxical consti tutional commands of  non-
arbitrariness and need for jury discretion to consider all

mtigation. This Court has also not addressed the issue suggested
by Justice Stevens' opinion respecting denial of certiorari in

Lackevy V. Texas, U.S. , 115 s.Ct. 1421 (1995), subseguent

proceeding, 115 S. . 1818 (1995), that capital punishment today
may be unconstitutional because of the inordinate delays between
sentencing at trial and actual execution, inherent in the |[egal
system

In light of the foregoing, this Court should reconsider
whether, at least as currently admnistered, capital punishnent

violates the United States and/or Florida Constitutions.
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CONCLUSI ON

For the foregoing reasons, Jose Jinenez respectfully requests
that this Honorable Court enter an order reversing his convictions
and corresponding sentences and remand for a new trial on all
counts of the indictnent. In the alternative, this Court nust

vacate Defendant's death sentence and remand for resentencing.

Respectful ly submtted,

J. RAFAEL RODRI GUEZ
Specially Appointed Public
Def ender for Jose Jinenez
6367 Bird Road

M am , FL 33155
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