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I N  THE D I S T R I C T  COURT OF APPEAL OF THE STATE OF FLORIDA 
F I F T H  D I S T R I C T  JULY TERM 1994 

~- 
STATE OF FLORIDA, 

NOT FINAL UNTIL THE TIME EXPIRES 
TO FILE REHEARING MOTION, AND, 
if FILED, QISPOSEO OF. 

P e t i t i o n e r ,  

V .  Case No. 93-2314 

RONALD J. UNRUH, 

Respondent. 
I 

Opin ion f i l e d  Ju ly  15, 1994 

P e t i t i o n  f o r  C e r t i o r a r i  Review 
o f  Order f rom the C i r c u i t  Court 
f o r  Volus ia  County, 
Gayle Graziano, Judge. 

Benjamin Fox,  A s s i s t a n t  S t a t e  
A t to rney ,  Oaytona Beach, 
f o r  P e t i t i o n e r .  

French C. Davis ,  Daytona Beach, 
f o r  Respondent. 

THOMPSON, J. 

The s t a t e  f i l e d  a p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  seeking rev iew o f  an 

o r d e r  entered by t h e  c i r c u i t  c o u r t  o f  V o l u s i a  County s i t t i n g  i n  i t s  a p p e l l a t e  

capacity. In t h e  case, Ronald J .  Unruh ( "Unruh")  was c o n v i c t e d  o f  d r i v i n g  

under t h e  i n f l u e n c e  ( , ' D U I f f )  .' The c i r c u i t  c o u r t ' s  o r d e r  reversed t h e  county 

c o u r t ' s  judgment and sentence i n  t h e  t r a f f i c  c r i m i n a l  misdemeanor case because 

t h e  state's a c t i o n s  v i o l a t e d  Unruh 's  due process. We g r a n t  t h e  p e t i t i o n  for 

w r i t  o f  c e r t i o r a r i  and quash t h e  c i r c u i t  c o u r t  o r d e r .  

5 316.193, F l a .  S t a t .  (1991) .  
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was arrested by a Flor  da  Highway Pat ro l  trooper and  charged with 

Ormond Beach Police Department where he was was transported t o  the 

ake a breathalyzer t e s t  

U n r u h  t o l d  the trooper 

a f t e r  being advised of his implied consent 

that he did not l ike  the breathalyzer t e s t  .. . " 

f his experience with breathalyzers in the Army. He stated he 

He was advised fkrred'. a . .bfood t e s t  because breathalyzers d i d  not  work. 

t h a t  avai labi l i ty  of a blood t e s t  was not presently provided for  by the s t a t e .  

He was t o l d  t h a t  his choices were t o  take the breathalyzer t e s t  or t o  refuse 

t o  t ake ' thk  breathalyzer t e s t .  He was t o l d ,  however, that  i f  he wanted a 

blood t e s t ,  he could arrange f o r  the t e s t  a f t e r  he was processed and booked 

into the Volusia C o u n t y  J a i l .  After taking 

the breathalyzer t e s t ,  he never again requested a blood t e s t .  He was never 

t o l d  t h a t  he could n o t  have a blood t e s t  i f  he arranged i t .  I t  i s  undispsgd 

t h a t d - a - p h o n e a a i l - a b l e  t o  place ca l l s .  

__I ----- 
Unruh t ook  the breathalyzer t e s t .  

"-------- __-_I- 

, >.\ , 
\ c 

Unruh f i l ed  a motion seeking t o  suppress the resul ts  of the breathalyzer 

t e s t  due t o  the  s t a t e ' s  alleged denial of the defendant's request for  a b lood  

t e s t .  The t r i a l  judge denied Unruh's motion a f t e r  an evidentiary hearing, 

finding that  

independent b 

d u t y  t o  insur 

the defendant was not  denied an opportunity t o  obtain an 

ood t e s t  and that  l a w  enforcement does n o t  have an affirmative 

t h a t  a defendant receives an independent blood t e s t .  Finally, 

the t r i a l  court found  t h a t  the trooper 's  actions d i d  not actively prevent 

Unruh  from receiving an independent b lpod  t es t .  Unruh was t r i ed ,  convicted o f  

OUI and sentenced. 

Unruh  appealed t o  the c 

suppress. The c i rcu i t  cour t  

r c u i t  court, challenging denial of the motion t o  

s i t t i ng  in i t s  appellate capacity, reversed the 

conviction and remanded f o r  a new t r i a l .  The c i r cu i t  court found that  Unruh 

- 2 -  
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requested b u t  never received the blood t e s t  even t h o u g h  the f a c i l i t i e s  were 

available i n  the immediate area. The c i rcu i t  court noted the apparent 

confl ic t  between section 316.1932(1) ( f ) 3 ,  Florida Statutes ,*  which provides 

f o r  the t e s t ,  and section 311.193(9), Florida  statute^,^ which requires t h a t  a 

person arrested for  driving under the influence shall  n o t  be released until 

the person i s  no longer under the influence, has a blood alcohol level o f  less 

than 0.05 per cent or eight hours has elapsed from the time the person was 

arrested. The c i rcu i t  court reasoned that  i n  order t o  effectuate section 

932(1) ( f ) 3 ,  a person i n  custody h a d  t o  be __-._---- released t o  go t o  the nearest 

t a l  or l a b  f o r  a blood t e s t  o r  be transported there by the custodians 

a person was in custody. The cour t  further reasoned t h a t  mere access t o  _- 

a t e 1 ep h on e and  t e 1 epJgn-cb-g-o k--w$>- 3 n s UffJC i en t t ~__cop 1 y w i t h the 1eg~i-s I a t i v  e 

requirements ,set o u t  in__the stat&-es. The court noted tha t  i f  the arrested 

person i s  held f o r  a minimum o f  eight hours, the  exculpatory evidence, i .e. 

when 

* Section 316.1932(1) ( f ) 3  provides: 

The person tested may, a t  [the person's] own expense, 
have a physician, registered nurse, other personnel 
authorized by a hospital t o  draw blood, or duly licensed 
cl inical  laboratory director ,  supervisor, technologist, o r  
technician, or other person of [the person's] own choosing 
administer a t e s t  i n  addition t o  the t e s t  administered a t  
the direction o f  the law enforcement of f icer  for  the 
purpose of determining the amount of alcohol in [the 
person's] blood or  breath o r  the presence o f  chemical 
substances or control led substances a t  the  time a1 leged, 
as shown by chemical analysis o f  [the person's] blood o r  
urine, o r  by chemical or physical t e s t  o f  [the person's] 
breath. The fa i lure  or inabi l i ty  to  obtain an additional 
t e s t  by a person shall  not preclude the admissibility i n  
evidence of the t e s t  taken a t  the direction o f  the law 
enforcement off icer .  

5 316.1932(1) ( f ) 3 ,  F l a .  S t a t .  (1991). 

5 316.193(9), F la .  S t a t .  (1991). 
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the blood alcohol level content, has dissipated or been eliminated by the 

normal functions o f  the human body. The passage of time, in essence, 

destroyed evidence that could be quantified by an independent blood test. 

Therefore, the circu,it. court held that if an accused i s  to receive a 

meaningful independent blood test, b u t  may not be released from custody until 

no longer under the influence, law enforcement has an affirmative duty t o  

transport the  accused t o  a facility which can administer the blood test, 

Since the state failed t o  assist Unruh, h i s  due process rights had been 

violated and the breathalyzer t e s t  results should have been suppressed. The 

circuit court reversed Unruh's conviction and sentence and remanded the case 

t o  the county court for a new trial. The state timely filed this petition for  

writ of certiorari claiming that the circuit court's ruling constituted a 

departure from the essential requirements o f  law resulting in a miscarriage of 

justice. 

We find that there was a departure from the essential requirements of law 

and hold that law enforcement did not have an affirmative duty t o  assist Unruh 

in securing an independent blood test. The departure constituted a violation 

of a clearly established principle o f  law which resulted in a miscarriage of 

justice. Combs v ,  State, 436 So. 2d 93 (Fla. 1983); see also Fieselman v. 

State, 566 So. 2d 768 (Fla. 1990). The circuit court violated the principle 

that appellate courts must view the evidence below, as well as all reasonable 

inferences and deductions therefrom, in a manner most favorable to sustaining 

the trial court's ruling. - See Owen v. State, 560 So. 2d 207, 211 ( F l a . ) ,  

cert. denied, 498 U.S. 855, 111 S. C t .  152, 112 L. E d .  2d 118 (1990); McNamara 

v. S t a t e ,  357 So. 2d 410, 412 (Fla. 1978). "The ruling of the trial cour t  on 

a motion to suppress comes clothed t o  us with a presumption of correctness and 
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we must interpret the evidence and reasonable inferences and deductions in a 

manner most favorable to sustaining the trial court's ruling," - Owen, 560 So. 

2d at 211; see also Sommer v. State, 465 So. 2d 1339, 1343 (Fla. 5th DCA 1985) 

(appell ate court should not overturn an order denying suppression of evidence 

if any legal basis to sustain the trial court exists). We do not c-----c find that 

there is a conflict between the two sections. We find that ---+-- the circuit court -- 

~. 

L. ,- 

has misinterpreted section --- 316.1932(1) ( f ) 3 .  When read toqether, t h A  _-- t w o  

sections of the statute can be implemented without doing violence -I_-- to Unuxhls 

due process rights. 
- 

--__ 
Initially, we review the statutes in question to determine how the 

legislature intended that they be implemented from their plain reading. 

First, by requesting a Florida driver's license, a driver agrees to be 

subjected to testing for impairment, 5 316.1932(1)(a), Fla. Stat. (1991). 

Since driving is a privilege and not a right, the state can impose 

restrictions on the use of the driver's 1 

to determine one's impairment is one of 

imposed. The state can evaluate the 

breathalyzer, blood test or urine test. 

cense. Submitting to an examination 

the restrictions that the state has 

degree o f  impairment by use of a 

§ 316.1932(1)(a), (c), Fla, Stat. 

(1991). In this particular case, the state chose to test Unruh's degree o f  

impairment by use o f  a breathalyzer. Unruh makes no argument as to the 

validity c I o f  ---_.--- the breathalyzer test. He argues that the test should be 

suppressed, regardless o f  whether it was accurate or inaccurate, because he 

. ...._..- - 1 ° C -  
-- ___. - .. 

was refused the right to a blood test. We do not agree, 

The issue is whether law enforcement has an affirmat 

Unruh in obtaining an independent blood test or whether the 

ve duty to assist 

duty i s  limited t o  

not interfering with Unruh's attempts t o  obtain the blood test. Florida law 

- 5 -  
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does allow Unruh to have a licensed health care provider or technician 

"administer a test in addition to the test administered at the direction of 

the law enforcement officer for the purpose of determining the amount of 

alcohol in his blood o r  breath or the presence o f  chemical substances or 

controlled substances at the time alleged." 5 316.1932(1) (f)3, Fla. S t a t .  

(1991). The caveat i s  that evaluation by the person Unruh selects is in 

addition to the results of the test required by the state. I f  Unruh fails t o  

s independent test performed, that 

. -  

arrange the test or is unable t o  have h 

does not affect the admissibility o f  

5 316.1932(1) ( f )  (3). 

the test required by the state. 

We are aware of State v .  Say lo r ,  625 So. 2d 907 (Fla. 2nd DCA 1993) and 

we agree with its holding that section 316.1932(1)(f)3 "does not confer a 

discovery right and thus there was no improper law enforcement conduct ... 
which justified the county court i n  suppressing the breath test results." Id, 
at 908. To hold otherwise would require law enforcement to transport the 

arrested person to a facility for a blood test, at that person's request. _- It * 

would a l s o  require I_- law enforcement _-+.-.._-- to remain w i t h  the arre.Si.tRgg__er.san_un.ti 1 

the test was ~ornpleted.~ Arguably, if the person does not have money,_it 

would also require the state to pay for the test. Certainly, the legislature 

did not intend for a law enforcement officer to be out o f  service for the time 

--_- 
.----_c --_--- _-.- --- 

------ __c --- 

necessary to complete these tests for all persons arrested on the charge o f  

DUI. Nor did the leqislature intend for costs of indigents to be paid for by 

the state. 
- --- - -I---- ~ " I --. 

3 316.193(9), Fla. Stat. (1991).  



$ Further, we do not believe that our holding in State v. Durkee, 584 So. 

2d 1080 (Fla. 5th D C A ) ,  cause dismissed, 592 So. 2d 682 ( F l a .  1991), applies 

to this case. I n  Durkee, the state refused the requests o f  two arrested 

persons (Durkee and Weier) for an opportunity to have their blood tested by an 

independent examiner, Not only were they refused an opportunity t o  have their 

blood examined, the state denied they had such a right. The defendant in 

Durkee requested numerous times to have a blood test and was told that it was 

not allowed. The defendant also requested to be taken to a hospital for a 

blood test and to speak to an attorney, but these requests were also denied. 

The court held that suppression was proper because o f  the active wrongdoing o f  

the state by refusing to allow an independent test. I n  the case - sub judice, 

the state never refused Unruh the opportunity to call and arrange for an 

independent test. They simply stated they would not provide transportation or 

make the arrangements for the test. Here, the state d i d  not  interfere with 

Unruh's right to arrange for  an independent blood test. 

. -  

\%<; _---- -_-__--__-_- - _-____-_._ -- - _. -.- -- 

__c_ 

We certify a question of great public importance because o f  the conflict 
5 in t h e  various county courts in Florida on this issue: 

Some county courts have held that the state has an affirmative duty t o  
assist. E.g, State v. Lemmon, No. 66033-WA (Fla. Volusia Cty. Ct. January 2 7 ,  
1992); State v.  Valdes-Fauli, 46 Fla. Supp.  2d 114 (Fla, Dade Cty. Ct. 1991); 
State v. Hastinqs, 2 Fla. L. Weekly Supp. 81 (Fla. Dade Cty. Ct, 1993). 
Other county courts have held that the s t a t e  has no affirmative duty t o  help. 
- See State v. Gomisor, 36 Fla. Supp 205 (Fla. Palm Beach Cty. Ct. 1989); 
Galati Y .  State, 1 F l a .  L. Weekly Supp. 162 (F7a. 12th Cir. C t .  1992). 

This issue o f  the affirmative duty o f  the state to assist o r  t o  not 
interfere with an independent blood alcohol test i s  one that has been 
discussed in many jurisdictions in the country, An excellent review o f  the 
debate is found in an article written by John P. Lundington, annotations, DWI- 
Private Sobriety T e s t ,  45 A.L.R. 4th 11 (1986). The majority rule appears t o  
be that law enforcement must not prevent or hinder an individual's timely and 
reasonable attempt to obtain an independent examination, but they need not 
assist, We agree with that rule. 

- 7'- , 
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Is the s t a t e  required t o  take affirmative action t o  a s s i s t  
a person i n  cu5tody f o r  DUI i n  obtaining an independent 
t e s t  f o r  blood alcohol when i t  i s  requested, pursuant t o  
section 316.1932(1) ( f ) 3 ,  Florida Statutes? 

' We grant certiora'ri;"-quash the order o f  t h e  c i rcu i t  court ,  and re instate  

the judgment and sentence entered by the county cour t .  

GOSHORN , J . , concurs. 
HARRIS, C.J. , dissents,  w i t h  opinion. 



H A R R I S ,  C. J., dissenting. Case No: 93-2314 

I respectfully dissent. 

Although I do not wish to further burden law enforcement, the result of  

the majority opinion, for all practical purposes, renders meaningless the 

protection provided by section 316,1923(1) (f) ( 3 ) ,  Florida Statutes. D U I  
~ - A -  

arrests normally occur during the evening hours when it would be extremely 

difficult f o r  the defendant to summon, as the statute requires, a "physician, 

registered nurse or other personnel authorized by a hospital to draw blood or 

duly licensed clinical laboratory director, supervisor, technologist, or 

technician . . . 'I t o  his cell to conduct the test before the evidence of his 

alcohol level had dissipated. 

Since the legislature has mandated that one who has been required by l a w  

enforcement to be tested to determine the amount of alcohol in his or her 

system may, upon request and at his or her own expense, have an independent 

analysis o f  such alcohol level, law enforcement has an obligation not to 

hinder or circumvent that right. I agree with the circuit judge herein that 

to place one who is allegedly under the influence in a cell, even with access 

to a phone and a phone book ,  does not meet that obligation. Indeed, if such 

person, without assistance, i s  able t o  schedule the immediate appearance o f  

one named in the statute t o  come to his o r  her cell to administer the t e s t ,  

this act itself should be almost conclusive evidence of his or her innocence 

C39 

1 o f  the charge. 

The defendant would be demonstrating the ability t o  remember or the ability 
to determine a person eligible to perform the test, the ability to "recite the 
alphabet'' at least to the extent of looking up the number, the dexterity 
required t o  dial the numbers in the proper sequence, and the ability t o  
persuade a doctor to make a "cell call." This would be far more complex and 
difficult than the normal roadside sobriety test. 



I t  does not  appear t o o  great a burden t o  require l a w  enforcement, upon 

request, t o  transport such a defendant t o  j a i l  v i a  the emergency room o f  a 

local hospital i n  order t h a t  the blood can be timely drawn and properly 

prese rved  f o r  future tes t ing.  Perhaps any additional costs to  the system 

caused by t h i s  short delay would  be offset  by a greater number o f  pleas t o  the 

charges a f t e r  the defendants have been permitted t o  confirm the resul ts  of the 

S ta t e ' s  t e s t s .  

_ . - I  

I agree t o  cer t i f ica t ion .  

-2- 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH DISTRICT JULY TERM 1994 

STATE O F  FLORIDA,  

Petitioner;' 

V. 

RONALD J. UNRUH, 

Respondent. 
/ 

Opinion filed December 22, 1994 

Petition for Certiorari Review 
of Order from the Circuit Court 
for Volusia County, 
Gayle Graziano, Judge. 

Benjamin Fox, Assistant State 
Attorney, Daytona Beach, 
for Petitioner. 

French C. Davis, Daytona Beach, 
for Respondent. 

Case N o .  9 3 - 2 3 1 4  

ON MOTION FOR REHEARING EN BANC 

THOMPSON, J. 

We have elected to rehear t h i s  case en banc. 

The state filed a petition f o r  writ of certiorari seeking 

review of an order entered by the circuit court of Volusia County 

sitting in its appellate capacity. In the case, Ronald J. Unruh 

( l tUnruhll  ) was convicted of driving under the  influence ( I ' D U I t t  ) . 
T h e  circuit courtls order reversed the county courtls judgment and 

sentence in t he  traffic criminal misdemeanor case because the 

5 316.193, Fla. Stat. (1991). 



\r - ,  ' ---< - * ' :--:-2.I--:irLLi5L \ r \  - 
.-- 

state's actions (violated Unruh's due process.) We grant the 

petition f o r  writ of certiorari and quash the circuit court order. 
* -  -.. 

Unruh was arrested by a Florida Highway Patrol trooper and 

charged with D U I .  Unruh was transported to the Ormond Beach Police 

Department where.he was asked to take a breathalyzer test after 

being advised of his implied consent warnings. Unruh told the 

trooper that he did not like the breathalyzer test because of his 

experience with breathalyzers in the Army. He stated he preferred 

a blood test because breathalyzers did n o t  work. He was advised 

that availability of a blood test was not presently provided for by 

the state. He was told that his choices were to take the 

breathalyzer test or to refuse to take the breathalyzer test. 
,I He - 

* was told, however, that if he wanted a blood test, he could arrange - _I_____F ----- 

for the test after he was processed and booked into the Valusia .. -- 
County Jail. Unruh took the breathalyzer test. After taking the 
\ 

breathalyzer test, he never again requested a blood test. He was - 
never told that he could not have a blood test if he arranged it. 

.$- It is undisputed that he had -- a phone available -__-__--- to place calls. 

Unruh filed a motion seeking to suppress the results of the 

breathalyzer test due to the state's alleged denial of the 

defendant's request for a blood test. The trial judge denied 

Unruh's motion after an evidentiary hearing, finding that the 

defendant was not denied an opportunity to obtain an independent 

blood test and that law enforcement does n o t  have an affirmative 

duty to i n su re  that a defendant receives an independent blood test. 

2 



Finally, the trial court found that the trooper s actions did not 

actively prevent Unruh f r o m  receiving an independent blood test. 

Unruh was tried, convicted of DUI and sentenced. 

Unruh appealed to the circuit court, challenging denial of 

the motion to suppress. The circuit court , sitting in its 

appellate capacity, reversed the conviction and remanded for a new 

trial. The circuit court found that Unruh requested but never 

received the blood test even though the facilities were available 

in the immediate area. The circuit court noted the apparent 

conflict between section 316.1932(1) (f)3, Florida Statutes,2 which 

provides for the test, and section 311.193(9), Florida StatutesI3 

5 

Section 316.1932(1) ( f ) 3  provides: 

The person tested may, at [ the  person's] 
own expense, have a physician, registered 
nurse, other personnel authorized by a hospital 
to draw blood, or duly licensed clinical 
laboratory director, supervisor, technologist, 
of technician, ox: other person of [ the  
person's] own choosing administer a test in 
addition to the test administered at the 
direction of the law enforcement officer f o r  
the purpose of determining the amount of 
alcohol in [the person's] blood or breath or 
the  presence of chemical substances or 
controlled substances at the time alleged, as 
shown by chemical analysis of [ the  person's] 
blood or urine, or by chemical or physical test 
of [the person's] breath. The failure or 
inability to o b t a i n  an additional test by a 
person s h a l l  not preclude the admissibility in 
evidence of the test taken at the direction of 
the law enforcement officer. 

316,1932 (1) ( f )  3 ,  Fla. Stat. (1991) 1 

5 316.193(9), Fla. Stat. (1991). 

3 

i l  
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which requires that a person arrested for driving under the 

influence shall not be released until the person is no longer under 

the influence, has a blood alcohol level of less than 0.05 per cent 

or eight hours has elapsed from the time t h e  person was arrested. 

The circuit court reasoned t h a t  in order to effectuate 

section 316.1932(1) (f)3, a person in custody had to be released to 

go to the nearest hospital or lab for a blood test or be 

transported there by the custodians when THE person was in custody. 

The court further reasoned that mere access to a telephone and 

telephone book was insufficient to comply with the legislative 

requirements set out in the statutes. The court noted that if the 

arrested person is held for a minimum of eight hours, the 

- 

- 
-=-, - - 

exculpatory evidence, i.e. the blood alcohol level content, has 

dissipated or been eliminated by the normal functions of the human 

body. The passage of time, in essence, destroyed evidence that 

could be quantified by an independent blood test. Therefore, the 

circuit court held that if an accused is to receive a meaningful 

independent blood test, but may not be released from custody until 

no longer under the influence, law enforcement has an affirmative 

duty to transport the accused to a facility which can administer 

the blood t e s t .  

Since the state failed to assist Unruh, his due process 

rights had been violated and the breathalyzer test results should 

have been suppressed. The c i r c u i t  court reversed unruh's 

conviction and sentence and remanded the case to the county court 

for a new t r i a l .  The state timely filed this petition for writ of 
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I L 

certiorari 

departure 

claiming that t he  circuit court's ruling constituted a 

from the essential requirements of law resulting in a 

miscarriage of justice. 

We find that there was a departure from the essential 

requirements of law and hold that law enforcement did n o t  have an 

affirmative duty to assist Unruh in securing an independent blood 

test. The departure constituted a violation of a clearly 

established principle of law which resulted in a miscarriage of 

justice. combs v ,  State  , 4 3 6  So. 2d 93 (Fla. 1983); See also 

Fieselman v. State , 566 So. 2d 7 6 8  ( F l a .  1 9 9 0 ) .  The circuit 

court violated the principle that appellate courts must view the 

evidence below, as well as all reasonable inferences and deductions 

therefrom, in a manner most favorable to sustaining the trial 

court's ruling. & Owen v .  State,  560 So. 2d 207, 211 (Fla.), 

cert. denied,  498 U.S. 855, 111 S. Ct. 1 5 2 ,  112 L. Ed. 2d 118 

(1990); McNamara v. State , 357 So. 2d 410, 412 (Fla. 1978). "The 

ruling of the  trial court on a motion to suppress comes clothed to 

us with a presumption of correctness and we must interpret the 

evidence and reasonable inferences and deductions in a manner most 

favorable to sustaining the trial court's ruling." Owen, 560 SO. 

2d at 211; 3ee a& Sommer v. State , 465 So. 2d 1339, 1343 (Fla. 

5th DCA 1985) (appellate c o u r t  should not overturn an order denying 

suppression of evidence if any legal basis to sustain the trial 

court exists). We do not find t h a t  there is a conflict between the  _-- 
--I--- 

/---- -.__--_ -- 

t w o  sections. We find that the circuit court has misinterpreted .--- ~ ~ - - ~ - - - - ~ - - - - - - - ~ - ~ - - _ _ _ -  L- 
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section 316.1932 (1) ( f )  3 ,  :vhen read together, the t w o  sections of 

the statute can be implemented without doing violence to Unruh's 

due process rights. 

L 
I 

.---- 
Initially, we review the statutes in question to determine 

how the legislature i n t e n d e d  that they be implemented from their 

plain reading. First, by requesting a Florida driver's license, a 

driver agrees to be subjected to testing for impairment. 5 

316.1932(1) ( a ) ,  Fla. Stat. (1991). Since driving is a privilege 

and not a right, t h e  state can impose restrictions on the use of 

t h e  driverls license. Submitting to an examination to determine 

one's impairment is one of the restrictions that the state has 

imposed. The state can evaluate the degree cf impairment by use of 

a breathalyzer, blood test or urine test. 5 316.1932(1) (a) , (c), 

Fla. Stat. (1991). In this particular case, the state chose to 

t e s t  Unruh's degree of impairment by use of a breathalyzer. Unruh 

makes no argument as LO the validity of the  breathalyzer test. He 

argues that the tes t  should be suppressed, regardless of whether it 

<__I 

r- - 1 

was accurate or inaccurate, because he was refused the right to a 

blood test. We do not agree. 

The issue is whether law enforcement has an affirmative duty 

to assist  Unruh in obtaining an independent blood test or whether 

the duty is limited to n o t  interfering with Unruhls attempts to 

obtain the blood test. F l o r , i d a  law does allow Unruh to have a - 
licensed health care provider or technician "a+inister _.-- a test in - 

addition to the test administered at the  direction of the law 

enforcement officer f o r  the purpose of determining the amount of 
c------ 

6 C36 



alcohol i n  his blood o r  

s u b s t a n c e s  o r  controlled 

316.1932(1) ( f ) 3 ,  Fla. S t a t  

by t h e  p e r s o n  Unruh select  

t es t  required by t h e  s t a t e .  

b rea th  o r  the  p resence  of chemical 

s u b s t a n c e s  a t  the  t i m e  alleged." § 

(1991). The c a v e a t  i s  t h a t  evaluation 

2 i s  i n  a d d i t i o n  t o  t h e  r e s u l t s  of the 

I f  unruh  f a i l s  t o  a r r a n g e  t h e  t e s t  o r  

i s  unab le  t o  have h i s  independent  t es t  performed,  t h a t  does  n o t  

a f f e c t  t h e  a d m i s s i b i l i t y  of the t e s t  r e q u i r e d  by the s ta te .  4 

316.1932(1) ( f )  ( 3 ) ,  F l a .  S t a t .  ( 1 9 9 1 ) .  

-I__ - 
~ - -  

.. 
--=We are aware of State  v. S a v l a  , 6 2 5  so.  2d 907 (Fla. 2nd DCA 

1993) and w e  agree w i t h  i t s  h o l d i n g  t h a t  s e c t i o n  316.1932(1) (f)3 

"does not confer a discovery r i g h t  and t h u s  t h e r e  was no improper 

law enforcement  c o n d u c t . .  . which j u s t i f i e d  t h e  coun ty  court: i n  

suppressing the brea th  test r e su l t s . I l  & a t  9 0 8 .  

+ ..+ >-:- .. 

\ T~ /t: 
---I- 

?thenvise would require law enforcement  t o  t r a n s p o r t  the  arrested ,. /" \ 
c__- 

---I 

/ 
p e r s o n  t o  a f a c i l i t y  f o r  a blood t e s t ,  a t  t h a t  p e r s o n ' s  request. . _ _  _c-- --- - - -- 

It would also require l a w  enforcement  t o  remain with the arrested 

person u n t i l  t h e  tes t  was ~ o r n p l e t e d . ~  Arguably, i f  t h e  p e r s o n  does 

no t  have money, it would a l s o  r e q u i r e  the s t a t e  t o  pay f o r  the 

CI d 

-- 

test. Certainly, t h e  l e g i s l a t u r e  d i d  n o t  i n t end  f o r  a l a w  

enforcement officer t o  be o u t  of service f o r  the t i m e  n e c e s s a r y  t o  

complete t h e s e  tes ts  f o r  a11 persons  arrested on the cha rge  of D U I .  

N o r  d i d  the l e g i s l a t u r e  i n t e n d  for cos ts  of i n d i q e n t s  t o  be p a i d  

for by the s ta te .  

F u r t h e r ,  w e ,  do n o t  be l ieve  that our  h o l d i n g  i n  State V .  

5 316.193(9), F l a .  S t a t .  (1991). 
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.- - 
f- 

Durkee, 584 So. 2d 1080 (Ela. 5th D C A ) ,  - 
c 6 8 2  (Fla. 1 9 9  a p p l i e s  to this case. In Durkee, t h e  state 

refused t h e  requests of two a r re s t ed  persons (Durkee and Weier) f o r  

an oppor tuni ty  t o  have t h e i r  blood tes ted by an independent 

examiner. Not only were they re fused  an oppor tun i ty  t o  have t h e i r  

blood examined, t h e  s t a t e  denied they had such a r i g h t .  The - 
defendant i n  Durkep reques ted  numerous times t o  have a blood test ---------- 
and w a s  t o l d  t h a t  i t  w a s  n o t  allowed. The defendant also reques ted  

t o  be taken t o  a h o s p i t a l  f o r  a blood tes t  and t o  speak t o  an 
- 

a t torney ,  b u t  these  requests were also denied. The cour t  he ld  that  

suppression was proper because of the a c t i v e  wrongdoing of the 

s t a t e  by r e f u s i n g  t o  allow an independent t e s t .  I n  t h e  case 

iudice, t h e  s t a t e  never r e fused  Unruh t h e  o;3portunity t o  c a l l  and 

arrange f o r  an independent t e s t ,  They simply stated they would not  

provide t r a n s p o r t a t i o n  or make t h e  arrangements f o r  t h e  t e s t .  

Here, t he  s ta te  d i d  not i n t e r f e r e  w i t h  Unruh's r i g h t  t o  a r range  f o r  

an independent blood t e s t .  

- - -.-- --_.-- 7 

7 1 

W e  c e r t i f y  a ques t ion  of g r e a t  p u b l i c  importance because of 

the c o n f l i c t  i n  t h e  va r ious  county courts i n  Florida on this 

issue:5 

Some county c o u r t s  have h e l d  tha t  the  s t a t e  has an 
, NO.  6 6 0 3 3 - W A  a f f i r m a t i v e  du ty  t o  assist. Sta t e  v .  r,emmon 

(Fla. Volusia Cty. C t .  January 2 7 ,  1 9 9 2 ) ;  S t a w  v .  Valdes - F a u l i ,  46 

F l a .  L .  Weekly Supp. 8 1  (Fla. Dade C t y .  C t .  1993) .  Other county 
c o u r t s  have he ld  t h a t  t h e  s t a t e  has  QQ a f f i r m a t i v e  duty t o  he lp .  
-e.cr.SaL%--Go.Gam V isor, 3 6  F l a .  Supp 2 0 5  ( F l a .  P a l m  Beach Cty.  
C t .  1 9 8 9 ) ;  m a t  i v .  S t a t ?  , 1 Fla. L. Weekly Supp. 1 6 2  (Fla. 12th 
C i r .  Ct. 1992). 

Fla. Supp. 2d 114 (Fla. Dade C t y .  Ct. 1991); State V . Yastinas 1 2  
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IS THE STATE REQUIRED TO TAKE AFFIRMATIVE ACTION TO 
ASSIST A PERSON IN CUSTODY FOR D U I  IN OBTAINING AN 
INDEPENDENT TEST FOR BLOOD ALCOHOL WHEN IT IS 
REQUESTED, PURSUANT TO SECTION 316.1932(1) ( f ) 3 ,  
FLORIDA STATUTES? 

W e  g r a n t  c e r t i o r a r i ,  quash t he  o r d e r  of the c i r c u i t  court, 

and re ins ta te  the judgment and sentence e n t e r e d  by the county 
.. 

court. 

COBB, GOSHORN, PETERSON and DIAMANTIS,JJ., concur .  
HARRIS,  C . J . ,  dissents, w i t h  op in ion  i n  which DAUKSCH, SHARP, W . ,  
and GRIFFIN, JJ . ,  concur.  
G R I F F I N ,  J . ,  d i s s e n t s  w i t h  opinion i n  which SHARP, W . ,  J . ,  concurs. 

This issue of the affirmative duty of the s t a t e  to assist o r  
t o  not interfere  with an independent blood alcohol t e s t  is one tha t  
has been discussed i n  many j u r i s d i c t i o n s  i n  the c o u n t r y .  An 
excellent review of the debate is found i n  an a r t i c l e  w r i t t e n  by 
John P. Lundinqton,  annotations, DWI-Private Sobr ie ty  T e s t ,  45 
A . L . R .  4 t h  11 ( 1 9 8 6 ) .  The m a j o r i t y  r u l e  appears t o  be that l a w  
enforcement  must n o t  prevent o r  h i n d e r  an individual's t imely  and 
r e a s o n a b l e  a t tempt  t o  o b t a i n  an independent  examina t ion ,  b u t  they 
need n o t  assist. W e  agree with that rule. 
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HARRIS, C. J., diss nting. Case No: 93-2314 

I respectfully dissent. 

Although I do not wish to further burden law enforcement, the result of the majority 

opinion, for all practical purposes, renders meaningless the protection provided by section 

31 6.1 932(1)(f)(3), Florida Statutes. DUI arrests normally occur during the evening hours 

when it would be extremely difficult for the defendant to summon, as the statute requires, 

a "physician, registered nurse or other personnel authorized by a hospital to draw blood 

or duly licensed clinical laboratory director, supervisor, technologist, or technician . . . to 

his cell to conduct the test before the evidence of his alcohol level had dissipated. 

Since the legislature has mandated that one who has been required by ___" law -.- - 
enforcement to be tested to determine the amount of alcohol in his or her system may, 

upon request and at his or her own expense, have an independent analysis of such alcohol - I .+__- --- ___-__.--- 

level, law enforcement has an obligation not to hinder or circumvent that right. I agree with ...- 
the circuit judge herein that to place one who is allegedly under the influence in a cell, even 

with access to a phone and a phone book, does not meet that obligation. Indeed, if such 

person, without assistance, is able to schedule the immediate appearance of one named 
/ 

in the statute to come to his or her cell to administer the test, this act itself should be 

almost conclusive evidence of his or her innocence of the charge.' Even one whose 

faculties rn impaired has the statutory right to the independent test. The procedures 

employed in this case deny that right. 

'The defendant would be demonstrating the ability to remember or the ability to determine 
a person eligible to perform the test, the ability to "recite the alphabet" at least to the extent of 
looking up the number, the dexterity required to dial the numbers in the proper sequence, and the 
ability to persuade a doctor to make a "cell call," This would be far more complex and difficult than 
the normal roadside sobriety test. 



It does not appear too great a burden to require law enforcement, upon request, to 

transport such a defendant to jail via the emergency room of a local hospital in order that 

the blood can be timely drawn and properly preserved for future testing. Perhaps any 

additional costs to the system caused by this short delay would be offset by a greater 

number of pleas to the charges after the defendants have been permitted to confirm the 

results of the State's tests. 

< -  

I agree to certification. 

DAUKSCH, SHARP, W., and GRIFFIN, JJ., concur. 
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GRIFFIN, J.! dissenting. 93-231 4 

The majority says the issue in this case is whether the breathalyzer administered 

to the defendant should be suppressed, regardless of whether it was accurate or 

inaccurate, because the defendant was refused the right to a blood test. If that is the 

issue, then I join with Judge Harris in dissenting. 

Section 316.1932(1)(f)3 provides that a person who has submitted to a test as 

required by the implied consent law is given the right, at his own expense, to 

qualified person or other person of his own choosing also administer tests. 

have another 

The obvious 

purpose of this statute is to afford an individual the opportunity to verify or challenge the 

accuracy of the test given by law enforcement and to document any discrepancy. As 

Judge Harris has noted, such testing is extremely time-sensitive; the more time that passes 

between the administration of the two sets of tests the less precise or persuasive t h e  

correlation. The statute does provide that the "failure or inability to obtain an additional test 

by a person" does not preclude the admissibility in evidence of the test taken at the 

direction of law enforcement. That provision cannot logically mean, however, that when 

law enforcement takes the defendant into custody (based upon the very test which the 

defendant seeks to audit), the custodian has no duty to facilitate the exercise of this 

important right. In my view, the very status as custodian places a duty on the jailer to offer 

reasonable assistance. 

SHARP, W., J., concurs. 




