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INTRODUCTORY STATEMENT 

P a t i t i m e r  w i l l ,  f rom t i m e - t o - t i m e ,  r e f e r  t o  t h e  

t r a n s c r i p t  of t h e  t e s t i m o n y ,  e v i d e n c e  a n d  o p i n i o n  o f  t h e  

court a d d u c e d  a t  t h e  h e a r i n g  on  t h e  M o t i l s n  t s  S u p p r e s s .  The  

l e g e n d  for t h e s e  r e f e r e n c e s  w i l l  a p p e a r  as IT- fc l l lowed by  

t h e  a p p r o p r i a t e  page number:) .  A t~:tpy of s a i d  t r a n s c r i p t ,  is 

c o n t a i n e d  i n  t h e  Append ix  accompany ing  t h i s  R e p l y  B r i e f  for 

easy ac c w.5. 

STfiTEMENT OF THE CASE AND FACTS 

S i n c e  R e s p s n d e n t  agrees w i t h  P e t i t i o n e r ’ s  S t a t e m e n t  o f  

t h e  Case, t h e r e  w i l l  b e  no a r g u m e n t  made h e r e i n  a35 t o  t h a t  

s u b . j e c t  matter 

R e s p o n d e n t  d i d ,  howaver d i s a g r e e  w i t h  P e t i t i o n e r ’ s  

St at  ement  o f  t h e  F a c t  5 .  I t  is to be n o t c d  t h a t  a t  t h e  

c o n c l u s i o n  of  Tramper  S-keele’s t e s t i m o n y  o n  d i r e c t  a n d  crnss -  

0 

e x a m i n a t i o n ,  t h e  court  a s k e d  i f  t h e  t r o o p e r  w a s  t c l  r e m a i n  or  

b e  e x c u s e d  a n d  t h e  s t a t e  i n d i c a t e d  h c  s h o u l d  s t a y  i n  t h e  

e v e n t  o f  a n y  a d d i t i o n a l  q u e s t  i o n s  IT-8:).  T h e r e u p o n  

P e t i t i o n e r  t e s t i f i e d  a n d  t h e  t r o u p e r  w a s  n o t  t h e r e a f t e r  

recal  Xed to r e b u t  a n y  o f  P e t  i t  ictner ’ P test imctny; t h e r e f o r e ,  

Pet i t  i o n e r  5 test i mony i B ~ i n c  o n  t r c ~ v w  t e d  I 

The o n l y  facts which  bear leaking i n t o  are  t h e s e :  

P e t i t i o n e r  w a s  a r r e s t e d  fclr DUI IT-5:), was t a k e n  to t h e  

Ormctnd Beach P o l  ice D e p a r t m e n t  (T-71 , t e c a k  t h e  s t a t e -  

a d m i n i s t e r e d  b r e a t h  test  IT -7 ,  r e q u e s t e d  an i n d e p e n d e n t  blcmd 

test t h r e e  t i m e s  [ T - ~ J : ) ~  w a s  t o l d  

‘ I m  h i s  c h c l i t e  wocild b e  . . take a b r e a t h  
test or nctt take a b r e a t h  tes t ,  and i f  he 



w a n t e d  to h a v e  a b l o o d  tes t ,  h e  would h a v e  t o  
take !:are clf t h a t  a f t e r  I h a d  f i n i s h e d  
p r o c e s s i n g  him a n d  c o m p l e t i n g  t h e  a r r e s t .  . . I L  

c T-5 :) 

h e  h a d  s u f f i c i e n t  funds t o  p a y  fur a n  i n d e p e n d e n t  test (T- 9 

he was r e l e a s e d  f r o m  j a i l  a t  3 PM t h a t  a f t e r n o o n  CT-IO:), a n d  

t h a t  a b l o o d  tes t  would  be w s r t h l e s s  a t  t h a t  t i m e  ( T - 1 0 ) .  

T h e r e  w a s  a l s o  t e s t i m o n y  tct t h e  e f f e c t  t h a t  a b l i x i d  te5t w a s  

not a v a i l a b l e  i n  t h e  State o f  F l o r i d a :  

' I .  . a He . j u s t  s a i d  i t  would  be b e t t e r  w i t h  a 
b r e a t h i l i z r r  a n d  that7% t h e  o n l y  t h i n a  t h e r e  
are i n  t h e  State o f  F l o r i d a .  m I I  IT -12 )  
( E m p h a s i s  S u p p l  i e d S  

There ic, a l so  t e s t i m u n y  t h a t  no p h o n e  w a s  made a v a i l a b l e  t o  

P e t i t i o n e r  a t  t h e  Ormisnd Beach  P o l i c e  D e p a r t m e n t  to 

f a c i l i t a t e  a n  i n d e p e n d e n t  Elctud test 0 
"When 1 g o t  to t h e  C o u n t y  J a i l ,  that's when 

t h e y  g a v e  me a c c e s s  to a p h o n e ,  b u t  he -  - I '  CT- 
12:) I 

REBUTTAL AND ARGUMENT 

S i n c e  t h i s  Honorable C o u r t  h a s  n o t  y e t  d e a l t  w i t h  t h e  

q u e s t i o n s  i n v o l v e d  i n  t h e  i n s t a n t  case, i t  becomes  n e c e s s a r y  

to c i t e  t o  F l o r i d a  A p p e l l a t e  casesj, a n d  t h e y  are f e w .  The  

I n  D u r k ~ - e ,  Supra., t h e r e  are t w o  c i t a t i o n s ,  t h e  l a t t e r  

o f  wh ich  s a y s  " C a u s e  D i s m i s s e d " .  After  t h e  5 t h  DCA r u l e d  i n  

D u r k e e ,  t h e  s ta te  a t t e m p t e d  a n  a p p e a l  t o  t h e  F l c v i d a  Supreme  

0 C o u r t ;  h o w e v e r ,  the a p p e a l  w.35 u n t i m e l y  f i l e d  a n d  a M o t i o n  



F u r  R e i n s t a t e m e n t  w a s  d e n i e d ;  ergo ,  the a p p e a l  was d i s m i s s s d .  

I n  D u r k e e ,  t h e r e  were two D e f e n d a n t s  -- D u r k e e  a n d  Weier. 

T h e  f a c t s  as to D u r k e e  show t h a t  t h e  a r r e s t i n g  o f f i c e r  a n d  

t e c h n i c i a n  a d v i s e d  h im t h a t  they would n o t  a l l o w  h im to h a v e  

a blocld test .  A s  to Wiier, t h e  a r r e s t i n g  c l f f i c e r  a n d  

t e c h n i c i a n  m e r e l y  refused t o  h o n o r  Weier's n u m e r o u s  r e q u e s t s  

f o r  a n  i n d e p e n d e n t  test;  y e t ,  M o t  i o n s  t o  S u p p r e s s  were the 

p r o p e r  r e m e d y  f o r  blsth D e f e n d a n t s .  The 5 t h  DCA c c r t s i i d e r e d  

t h e  a c t i o n s  o f  l a w  e n f o r c e m e n t  as to b o t h  Durkea a n d  Weicr t o  

c o n s t i t u t e  " a c t i v e  wronqdcsing.  It See p g w  1082 i n  Durkee, 

w h e r e i n  t h e  c c u r t  said: 

0 

' I .  T h e  s t a t e ' s  r e f u s a l  to allow s u c h  a test 
s h o u l d  n o t  be e q u a t e d  w i t h  t h e  S t a t u t e y %  
r e f e r e n c e  t o  a p e r s o n ' s  " i n a b i l i t y "  t o  o b t a i n  
a n  a d d i t i o n a l  test .  T h a t  p o r t i o n  o f  t h e  
s t a t u t e  s h o u l d  nclt b e  read a5 e n c o m p a s s i n g  
a c t i v e  w r l m q d o i n q  b y  t h e  s ta te ,  w h i c h  is t h e  
s i t u a t i t l n  i n  t h e  i n s t a n t  case. I I' CDurC::ee:1 

Compare  t h e  ' ' w r o n g d o i n g "  as t o  Weier, refused t o  h u n a r  

h i s  numerr, lus r e q u e s t s ,  w i t h  t h e  " w r o n g d o i n g "  i n  t h e  i n s t a n t  

case, h i s  c h o i c e  wou ld  b e  I I . t a k e  a b r e a t h  test or n o t  

t a k e  a b r e a t h  test. he .just said i t  w o u l d  b e  b e t t e r  w i t h  a 

b u e a t h i l i z e r  and t h a t 7 s  t h e  o n l y  t h i n 0  t h e r e  are i n  t h e  S t a t e  

of  F l o r i d a :  when I sot tct t h e  C o u n t y  J a i l ,  t h a t ' s  when t h e y  

aave me access t o  a phclne. 

T h e  " w o n g d o i n g "  i n  t h e  i n s t a n t  case 15 c e r t a i n l y  as sjericlur;  

as t h e  " w r o n g d o i n g "  i n  Wciar , w h e r e i n  t h e y  r e f u s e d  to h o n s r  

h i 5 n u m e r o u s  r e q u e s t  5 

F t t o t n o t e  4, a t  p g .  7, o f  R e s p o n d e n t ' s  Answer B r i e f  i n  

t h e  i n s t a n t  1:as4e, states as f e l  lctwc: 



" D e f e n d a n t  5 ( U n r u h )  i n i t i a l  Er i c f  s u g g e s t s  
t h a t  t h e  c e r t i f i e d  q u e s t  i o n  s h o u l d  i n c l u d e  t h e  
p r e l i m i n a r y  q u e s t  i o n  " D c ~ ~ s  Sect i o n  3113~ 1932 
(1:) CfI3 z c i n f e r  a disci:wery r i g h t ? "  A s  to t h i s  
q u e s t  ion, t h e  F i f t h  D i s t r i c t  b e l o w  a1 igned 
i tsel  f w i t h  t h e  Second  D i s t r i c t s  capinion i n  
S t a t e  v.  Saylcw. 625 S a . 2 d  907 ( F l a .  2d DCA 
19931 i n  h o l d i n g  t h a t  t h i s  s e c t i o n  does n u t  
c o n f e r  a d i s c o v e r y  r i q h t ;  t h i s  h o l d i n q  
e f f e c t i v e l y  p r e c l u d e %  a n y  remedy f o r  a 
v i o l a t i s n  of t h i s  s e c t i o n  . I ( E m p h a s i s  
Suppl  i ed : )  

The  u n d e r 1  i n e d  pmrt  i c m  sf  t h e  a b o v e  f o o t n o t e  m a k e s  a v e r y  

s t r o n g  s t a t e m e n t ,  t h e  r e s u l t s  of which  s h o u l d  be avoided a t  

a l l  cost. I t  was c e r t a i n l y  n u t  t h e  i n t w t t  of  t h e  f r a m e r s  u f  

clu~ C o n s t i t u t i o n  nor  is i t  t h e  i n t e n t  o f  t h e  e x e c u t i v e ,  

l e g i s l a t i v e  or . j u d i c i a r y  b r a n c h e s  o f  o u r  g o v e r n m e n t  t o  g i v e  

l a w  e n f o r c e m e n t  t h e  u n b r i d l e d  a u t h o r i t y  t o  r i d e  r o u g h s h o d  

o v e r  t h e  t c i n s t  i t u t  i o n a l  l w  s t a t u t i x y  r i g h t s  o f  u u r  c i t i r a n s  

by v i o l a t i n g  t h e  l a w  and t h a t  there is n1:1 remedy f u r  s u c h  0 
v i u l a t i n n .  I f  t h e  R e s p o n d e n t p s  theory is c c i r r e c t ,  P e t i t i o n e r  

would h a v e  b e e n  p r e c l u d e d  f r o m  f i l i n g  a Mot ion  t o  S u p p r e s s  in 

t h e  firat i n s t a n c e ;  a n d ,  t h i s  r ~ i n s  ~ t l u n t c r  t n  every c a s e  

c i t e d  by b o t h  P e t i t i m e r  and R e s p o n d e n t  i n v c t l v i n g  F.S .  

316" 19321'1) ( f ) 3  o r  i t ' s  o u t - o f - s t a t e  e q u i v a l e n t .  The ctnly 

e x c e p t i o n  w a s  Saylor ,  Supra. I a n d  now t h e  i n s t a n t  case, b o t h  

c ~ f  which  contend t h a t  t he re  is n o  remedy i f  l a w  e n f o r c e m e n t  

v i n l a t e s  t h e  p r o v i s i u n s  o f  F.S. 316. 1 3 3 a  1)  C f :1Zm 

Flgain, r e f e r r i n g  t o  f o o t n o t e  4 a t  pg. 7, e f  

R e s p o n d e n t  s A n s w e r  Brief , i t  s a y s :  

' I .  . . t h e  s t a t e  d i s a g r e e s  w i t h  D e f e n d a n t ' s  
imp1 i c a t  i o n  t h a t  s u c h  a r u l  ing CSaylcw > is 
u n p r e c e d e n t e d .  . . It 

Respelndcnt n e v e r  imp1 ipd t h a t  t h e  r u l i n g  i n  Savlclr w a s  



u n p r e c e d e n t e d .  He m e r e l y  s a i d  on  Pg. 9 #:if h i s  merit b r i e f  

t h a t  " n o t  o n e  s i n g l e  case w a s  c i t e d  t h e r e i n  Cin S a y l o r : ) ,  
0 

e i t h e r  i n  or o u t - o f - s t a t e ,  ts s u p p c w t  i t ' s  o p i n i u n .  , l a ,  

a n d  a c a r e f u l  r e a d i n g  t h e r e o f  w i l l  support t h i s  s t a t e m e n t .  

I n  carder t o  show t h a t  t h e r e  w a s  a p r e c e d e n t  for t h e  r u l i n g  i n  

Saylor, t h e  R e s p o n d e n t  c i t e d  tt: ,  S tate v. C:as;tillo, 528 Su.2d 

1221 ( F l a .  1st DCA 1988:) a n d  Rice  v. State ,  525 SO. 2d 503 

(Fla. 4 t h  DCA 19883. I n  e a c h  o f  t h e s e  cases t h e  a c c u s e d  

r e q u e s t e d  a p r e - a r r e s t  b r e a t h  test a n d  n e i t h e r  was a f f o r d e d  

s u c h  test .  B o t h  t h a n  t o o k  t h e  s t a t e - a d m i n i s t e r e d  b r e a t h  

test a n d  b o t h  filed mutic lns  +to suppress t h e  s t a t e -  

a d m i n i s t e r e d  tests based upon t h e i r  f a i l u r e  t o  r e c e i v e  t h e  

p r e - a r r e s t  b r e a t h  tests. The  p r e - a r r e s t  b r e a t h  test is 

m e r e l y  an indicator as to s t a t e  c ~ f  sobriety. The l a w  

p e r t a i n i n g  to t h i s  test f a l l s  u n d e r  S e c t i c m  31i5~1332 C l > C b > l ,  

F l o r i d a  S t a t u t e s ; ,  and  ~ a y ~ j ,  e s s e n t i a l l y :  

' I .  . . l h e  r e s u l t s  o f  a n y  P r e-ar r cst test 
a d m i n i s t e r e d  u n d e r  t h i s  p a r a q r a p h  s h a l l  nclt be 
a d m i s s i b l e  i n t o  e v i d e n c e  i n  a n y  c i v i l  o r  
c r i m i n a l  p r o c e e d i n q s .  I I' ( E m p h a s i s  S u p p l i e d )  

The  m c t t i s n s  to supprescii i n  b o t h  Cas t i l l o  and Rice, S ~ ~ p r a .  

were d e n i e d .  The  r a t i o n a l e  for t h e  d e n i a l  w a s  t h a t  s i n c e  t h e  

w o r d i n g  a f  t h e  s t a t u t e  precludes prearrest b r e a t h  test  

r e s u l t s  f r o m  b e i n g  i n t r c l d u c e d  i n t u  e v i d e n c e  t h e r e  would  b e  no 

e f f e c t ,  e i t h e r  p r o  mr elm, o n  t h e  s t a t e - a d m i n i s t e r e d  test .  

I t  is t s  b e  n o t e d  t h a t  n o  s u c h  p r o h i b i t  i v e  l a n g u a g e  if; f o u n d  

i n  F.S. 316j.1'332 < l l ( f : ) 3 .  I n  f a c t ,  i t ' s  v e r y  p u r p o s e  is t o  

c h a l l e n g e  t h e  re iwlts  of t h e  s t a t e - a d m i n i s t e r e d  test, a n d  

test r e s u l t s  o b t a i n e d  p u r s u a n t  ts 316.1'332 [:I:) Cf:)3 are  
0 



a d m i s s i b l e  i n t o  e v i d e n c e .  

A s  c a n  b c  s e e n  f r a m  t h e  f o r e g o i n g ,  n e i t h e r  Castillo 
0 

n o r  R i c e ,  Supra., are  o f  a n y  a i d  or b e n e f i t  i n  . j u s t i f y i n g  the 

d e c i s i o n s  i n  Saylor or t h e  i n s t a n t  case; t h e y  s t i l l  stand 

allme. P r e v a i l i n g  case l a w  d i c t a t e s  t h a t  F.S.  316.1932 

h a v e  b e e n  c e r t i f i e d ,  s i n c e  t h e  2d  DCA i n  S a y l o r  says s a i d  

s t a t u t e  dues cc ln fe r  a d i s c o v e r y  r i g h t ;  w h i l e  t h e  9 t h  DCA 

i n  S t a t e  v. Durkee, 584 So.2d 1080 (Fla. 9 t h  DCA 1'3'31:), says 

s a i d  s t a t u t e  dues ~ z o n f e r  a d i s c o v e r y  r i g h t  i n  D u r k e e ,  b u t  

does i n  t h e  i n s t a n t  case. 

On pg. 9 o f  i t 's Answer Brief, R e s p o n d e n t  c i t e s  t o  

IZaplor v. G r e e n v i l l e ,  422 F.2d 29'3 ( 5 t h  C i r .  1970). See p g .  

300, w h e r e i n  a d i r e c t  q u o t e  f r o m  Caplor says: 

"The  . ja i l  h a d  nct Equipmen t  for  s c i e n t i f i c  tests 
to d e t e r m i n e  i n t o x i c a t i o n .  A t  ncs t i m e  d i d  
a p p e l l a n t  ask f u r  a n y  k i n d  ctf test ,  s c i e n t i f i c  
or c t t h e r w i s e .  

0 

A l s o ,  a t  p q .  9 I Z I ~  i t ' s  Answer B r i e f ,  R e s p o n d e n t  cited 

to Mvrsan v. State ,  303 S u . 2 d  393, 394 I'Fla.  2d  DCA 1'574>, 

T h i s  was a .jury t r i a l  and t h e  c o u r t  s a i d ,  e s s e n t i a l l y ,  t h a t  

t h e  . j u r y  shc lu ld  c o n s i d e r  t h a t  t e s t i m o n y  which  i t  b e l i e v e d  t o  

be false, as w e l l  a;; t h a t  t e s t i m o n y  which  i t  b e l i e v e d  t o  be 

t r u e ,  i n  r e a c h i n g  i t F s  v e r d i c t .  O f  c u u r % e ,  t h e  same would  b e  

t r u e  o f  t h e  t r i a l  c o u r t  i n  a Motion t o  Suppressj .  I n  t h e  

i n s t a n t  case, i t  appears as t h o u g h  t h e  t r i a l  e o u r t  r e l i e d  

p r e d o m i n a n t l y  upan  t h e  l a w  i n  r e a c h i n g  i t 's d e c i s i o n .  See 

f o s t n o t e  7, i n  R e s p o n d e n t  ' 5  Answer B r i e f :  

"THE COURT: My u n d e r s t a n d i n q  of t h e  1 a K  i n  
0 



a d d i t i o n  t u  t h e  i m p l i e d  c o n s e n t  b r e a t h  test ,  
t u  make a b l o o d  t e s t ,  it's up t o  h i m  t o  get  
i t .  He can c a l l  h i s  o w n  doctor .  ( E m p h a s i s  
Si ipp 1 i e d  :) 

Cln ppg. 9, 10 a n d  11 o f  i t p %  Answer Brief, Respondent 

d e a l s  s t r i c t l y  i n  s p e c u l a t i t m ,  a s s u m p t i o n ,  o p i n i n n  a n d  

i n f e r e n c e .  O n  pg. 3, R e s p o n d e n t  says: 

' I n  I i t  wcluld nett have m a t t e r e d  w h e t h e r  a 
p h s n a  w a s  s p e c i f i c a l l y  offered t o  D e f e n d a n t  or 
not .- - he c l e a r l y  would n o t  have a t t e m p t e d  to 
LASE! i t  I It ( E m p h a s i s  S u p p l  i e d : )  

T h i s  s t a t e m e n t  d e a l s  i n  s p e c u l a t i o n ,  a s s u m p t i o n  a n d  o p i n i o n .  

I t  is unknown as to wha t  P e t i t i c m e r  w ~ x i l d  h a v e  d o n e  h a d  h e  

b e e n  cafferad a p h o n e .  He may or m a y  not h a v e  a t t e m p t e d  to 

o b t a i n  a b l o o d  tes t .  

A g a i n ,  a t  pg .  9, R e s p o n d e n t  s a i d :  

I , o n e  c o u l d  i n f e r  f r o m  t h e  r e c w - d  t h a t  t h e  
t r i a l  c o u r t  a c t u a l l y  r e . j e : t c d  t h i s  t e s t i m o n y "  

T h i s  s t a t e m e n t  constitutes a n  i n f w a n c e  t h a t  c a n n o t  be 

s u p p o r t e d  by t h e  record. T h e  o n l y  t e s t i m o n y  i n  t h e  r e c o r d  EAE, 

te when a phone was f i r s t  made a v a i l a b l e  t c ~  P e t i t i o n e r  came 

f r o m  P e t  i t  i o n e r  him5;cl f on t:rcrss-examinat i o n ,  w h e r e  a t  ( T l 2 > ,  

he t e s t i f i e d  a5 f o l l u w s :  

' 'A .  When I p o t  t o  the  c o u n t y  j a i l ,  t h a t y 5  when 
t h e y  gave m e  a c c e ~ j s  to a p h o n e ,  b u t  h e  --- 
( E m p h a s i s  S u p p l i e d )  

A t  p a g e  10, o f  it 's Answer B r i e f ,  R e s p o n d e n t  s a i d :  

' I .  a a T r o c ~ p e r  Stealc d i d  n o t  say where t h i s  
p r o c e s s i n g  a n d  a r res t  would be ? f i n i s h e d ,  and 
'eclmpleted' - - i t  c o u l d  have b e e n  w h i l e  s t i l l  
at t h e  p o l i c e  d e p a r t m e n t .  I 

( E m p h a s i s  S u p p l  i e d )  

0 T h i s  is an i n f e r e n c e  b a s e d  ~ i p c ~ n  s p e c u l a t i o n  a n d  is not  



s u p p o r t e d  by t h e  r e x t w d .  See ( T l 2 T  a g a i n ,  wh ich  is e 
FIgain on  pg.  10, R e s p o n d e n t  s a i d :  

I s n  I I I t  c o u l d  be t h a t  t h e  F i f t h  D i s t r i c t  w a g  
r e f e r r i n g  t o  the p h s n e  t h a t ,  by t h e  
D e f e n d a n t ' s  own t e % t i m o n y ,  w a s  made a v a i l a b l e  
a t  t h e  .jail I II . "CEmphas i s  S u p p l i e d : )  

T h i s .  s t a t e m e n t  ct: tnsist% of p u r e  s p e c u l a t i c m ,  a n d ,  i n  

a d d i t i m ,  h a d  t o  b e  t a k e n  c o m p l e t e l y  o u t  of  c o n t e x t  i n  t x d e r  

fur  t h e  s t a t e m e n t  t o  b e  made. See ( A  12>, Append ix  t o  

P e t i t i c l n e r ' s  Merit B r i e f .  The  5 t h  DCA went  t h r o u g h  a 

c ~ ~ l l ~ q u y  o f  what  h a p p e n e d  a t  t h e  Ormond Beach  P o l  ice 

I t *  I Unruh w a s  t r a n s p o r t e d  t u  t h e  Ormond 
B e a c h  Folice Department w h e r e  h e  was askEd to 

. I a He h a d  t o l d  take  a b r e a t h  test. 
t h e  truoper h e  d i d n y t  l ike  b r e a t h  tests. . . ' I  

' I .  . . Hc w a s  t o l d  to take t h e  b r e a t h  test ctr 
fl i f  h e  w a n t e d  r e f u s e  to t a k e  i t  . . . 

a b l o o d  test h e  c o u l d  a r r a n g e  f o r  t h a t  a f t e r  
he was p r c l c e s s e d  and booked i n t o  t h o  V o l u s i a  
C c u n t y  J a i l .  I . " ( E m p h a s i s  S u p p l i e d )  ". . I 

He n e v e r  a g a i n  r e q u e s t e d  a b l o o d  test. . . ' I  

" I t  is u n d i s j a u t e d  t h a t  h e  h a d  a p h o n e  a v a i l a b l e  
t o  p l a c e  c a l l s j .  I I ' 1  ( E m p h a s i s  S u p p l i e d : )  

L I  II 

I t  II 

From t h e  fclreqcl ing i t  is ctbvictus t h a t  t h e  5 t h  DCA is s a y i n g  

P e t i t i o n e r  had  a p h s n e  a v a i l a b l e  t o  h im at t h e  Qrmond Beach  

P o l i c e  D e p a r t m e n t ,  a n d ,  t h i s  is i n c t w r e c t .  CSec TI25 

A t  p g .  11, of i t 's  A n s w e r  B r i e f ,  R e s p o n d e n t  s a i d :  

' I m  , . the  F i f t h  D i s t r i c t  c o u l d  h a v e  deemed a n y  
d e l a y  d u r i n g  t h i s  t i m e  to b e  i n s i g n i f i c a n t .  . I' ( E m p h a s i s  S u p p l  ied : )  

T h i s ,  a g a i n ,  is p u r r  s i p e c u l a t i l m  a n d  is n o t  b a s e d  uptm t h e  

r e t c w d .  A l l  of t h e s e  s t a t e m e n t s  mads by t h e  R e s p s n d e n t  at  

ppg .  '3, 10 a n d  11 o f  i t ' s  Answer B r i e f ,  fall i n  t h e  c a t e g t w y  

I 8 



o f  " b u t  what  i f "  or " w i s h f u l  t h i n k i n g " .  I t  b r i n g s  ts mind 

t h a t  s l  d a d a g e :  
0 

" I f  w e  h a d  s o m e  ham, we c o u l d  h a v e  ham a n d  
e g g s j ,  i f  w e  had %me e g g s . "  

Gciing n o w  t o  ppg. 11, 12 a n d  13 of R e s p o n d e n t ' s  Answer 

B r i e f  w h e r e  Respclndent  refers t o  45 A . L . R .  4 t h  11, a t  Sec t icm 

(2>s'a>, ppg.  17 a n d  la.  S a i d  a n n o t a t i o n  s t a r t s  mit w i t h  t h e  

st at e m e n t  : 

"The G o n s t  i t u t  i u n a l  r i q h t  to a n  i n d e p e n d e n t  
s o b r i e t y  test is r e a l l y  a r i g h t  t o  p o l i c e  
n l m i n t e r  ference w i t h  t h e  motorist  ' 5  a b t a i n i n g  
s u c h  a test. T h e r e  is n o  c o n s t i t u t i o n a l  r i q h t  
t o  p a l i c e  a s s i s t a n c e  i n  o b t a i n i n g  t h e  test .  
. I '  ( E m p h a s i s  Supplied 

Most a l l  of  t h i s  a n n u t a t i n n  d e a l s  w i t h  a n  a c c u s e d ' s  

c o n s t  i t u t  i c lna l  r i g h t  t o  o b t a i n  an i n d e p e n d e n t  test. D u r k e e ,  

Supra. ,  s a y s ,  e s s e n t i a l l y :  " I f  t h u  ~ :cmduct  o f  law e n f o r c e m e n t  

rises t o  t h e  level o f  a n  a f f i r m a t i v e  f i n d i n g  o f  bad f a i t h ,  

t h e n  t h e  a c c u s e d ' s  cI:ln%t i t u t  i a n a l  r i g h t s  h a v e  b e e n  v i n l a t e d  

a n d  t h e  case is s u b . j e c t  tct d i s m i s s a l . "  P e t i t i o n e r  f i l e d  a 

motion to suppress - n o t  a m o t  i o n  to d i s m i s s .  Cclnst i t u t  i o n a l  

r i g h t s  are  nclt a p p l  i c a b l e  t c . 1  t h e  i n s t a n t  case. 

0 

T h e  r e m a i n i n g  p r s r t i cm o f  t h e  c i t e d  a n n c i t a t i o n  deal.; 

w i t h  t h e  v i u l a t i c l n  o f  an accused'5 s t a t u t o r y  r i g h t  t o  an 

i n d e p e n d e n t  test .  6% s t a t e d  a t  pg.  20 o f  P e t i t i o n e r ' s  Merit 

B r i e f ,  t h i s  a n n o t a t i o n  w a s  p u b l i s h e d  i n  1986, s o m e  5 years 

prilrsr t o  t h e  e n a c t m e n t  o f  F.S .  316.19319>, ( m a n d a t o r y  h o l d i n g  

s t a t u t e )  a n d  d i d  n u t  c o n s i d e r  t h e  i m p a c t  i t  wmild h a v e  t:in an 

accused'i r i g h t  t o  p r o c u r e  a n  i n d e p e n d e n t  test. 

0 T h e r e  s e e m s  t n  b e  n o  d i s p u t e  as to t h e  f a c t  t h a t  F.S. 



31C. I932 gives clne accused of DUI t h e  r i g h t  t o  an i n d e p e n d e n t  

test;  howciwer, i t  is silent a5 to hclw t h i s  test is t o  be 

o b t a i n e d .  R e s p u n d e n t  c o n t e n d s  t h a t  l a w  en fc l r cemen t  is n o t  

r e q u i r e d  t o  f u r n i s h  t h e  a c c u s e d  with a phclne n o r  is i t  

required to t r a n s p o r t .  What o t h e r  o p t i o n s  a r c  open t o  a n  

a c c u s e d  i n  o b t a i n i n g  a n  i n d e p e n d e n t  test-? I t  would a p p e a r  

t h a t  t h e r e  are none. 

I n  s u p p o r t  of it 's c o n t e n t i o n  t h a t  i f  an accused 

d o e s n ' t  r e q u e s t  a p h o n e ,  h r  dl:er;nyt get one, Respondent, at 

pg. 14 of it 's Answer E r i e f ,  c i tes t o  S h o r t  v. C o m m i s s i o n e r  

i l f  P u b l i c  Safety, 422 N.W. 26 40, 41 b 42 CNinn. App. 1988); 

Sta te  v. S n i c ~ e s ,  478 S.W. 2d 299 (No. 53721; Capler v.  

G r e e n v i l l e ,  42% F.2d 233 ( 5 t h  C i r .  1970) a n d  S t a t e  v.  

M e s s n e r ,  481 N.W. 2d 236, 240 ""D. 1992:). T h e s e  Cases do 

not s u p p o r t  R e s p o n d e n t ' s  c o n t e n t  i o n .  I n  Short ,  S u p r a . ,  

D e f e n d a n t  was allowed tcl m a k e  twu  p h s n e  c a l l s .  I n  Capler, 

S u p r a . ,  a t  no time d i d  a p p e l l a n t  ask for any k i n d  o f  

tes t ,  5 c  i e n t  i f ic or o t h e r w i s e .  I n  Messner-, Supra., h e  w a s  

p r c m p t l y  placed i n  a j a i l  c e l l  w i t h  access to a m h m e .  I n  

S n i p e s ,  S u p r a .  , he r e fusad  t o  take the  s t a t e - a d m i n i s t e r e d  

test;  upon r e q u e s t  for a b l c a d  t e s t ,  he was t r a n s p o r t e d  t o  

t h e  Boclne C s u n t y  H s s p i t a l  , w h e r e  t h a t  was d o n e  a n d  was q i v e n  

t& o p p o r t u n i t y  t o  ca l l  a p h y s i c i a n ,  b u t  d i d  n o t  d o  ! X I .  A t  

p g m  13 o f  i t ? %  Answer B r i e f ,  R e s p o n d e n t  s a y s :  " T h e s e  cases 

u n a n i m o u s l y  h o l d  t h a t  access t u  a phone ( i n  carder t u  a r r a n g e  

a bluud draw a t  t h e  place mf custcldy:) is s u f f i c i e n t .  

0 (Emphasis S u p p l  ied) T h i s ,  o b v i o u s l y ,  cc tns t  i t u t e s  a f f i r m a t i v e  

0 



a c t i o n  t o  assist. Y e t ,  a t  pg. 11 o f  i t ' s  Answer B r i e f ,  

R e s p o n d e n t  c o n t e n d s  that: " t h e r e  is no a f f i r m a t i v e  d u t y  tlzt  

a s s i s ty  o n l y  a d u t y  n o t  t o  i n t e r f e r e . "  I t  is u n c c m t r o v e r t e d  

t h a t  P e t i t i o n e r  d i d  n o t  h a v e  access to a p h o n e  

a t  the O r m m d  Beach F'c11ice S t a t i o n  I t h e  p l a c e  o f  cuSj tody1.  

R e s p o n d e n t  n e x t  cites t o  t h r e e  F l o r i d a  Cases: State v. 

Durkee, 584 S o . 2 d  1080 (F la .  5 t h  DCA:) cause d i s m i s s e d  592 

Scr.2d 682 I F l a .  19911; Sta t e  v. Saylor, 625 So.2d 307 (Fla. 

Zd DC:A 1993:) a n d  State v. Unruh,  20 F l a .  L. Weekly D30 CFla. 

5 t h  DIIA D ~ c  I 22, 19'34:) . 
P e t i t i o n e r ' s  a r g u m e n t  as t o  Durkee w i l l  appear on a 

l a t e r  page. The  n e x t  case c i t e d  tct by Respclndent ,  is Savlor, 

SuDra. O n l y  twcl t h i n g s  are I Z I ~  a n y  i m p l w t a n c c  as a r e s u l t  o f  

t h i s  r u l  i n g .  ( 1 1  The 2nd DCA ruled t h a t  t h e r e  is n o  r emedy  

for an a c c u s e d  who reqlaesj ted a n  i n d e p e n d e n t  test  even i f  the 

d e n i a l  o f  s a i d  tes t  was w r o n g f u l ,  since F.S.  316.15J2 

(1:) ( f : )3  dues n o t  c o n f e r  a d i s c c w e r y  r i g h t ;  a n d  (2:) To ru le  

o t h e r w i s e  would i m p o s e  a burden on l a w  e n f u r c e m e n t  wh ich  t h e  

c o u r t  fel t  was not t h e  i n t e n t  of  t h e  l e g i s l a t u r e .  B a s i c a l l y ,  

t h e  c o u r t  said t h a t  l a w  e n f u r c e m e n t  can commit a n y  w r o n g f u l  

a c t  i t  wants t a  s i n c e  t h e r e  arc n o  s a n c t i o n s .  T h e  R e s p a n d e n t  

n e x t  cites  t o  t h e  i n s t a n t  case, Unruh,  Supra. I n  Unruh ,  t h e  

c o u r t ,  w i t h o u t  r e c e d i n q  f r o m  i t ' s  o p i n i o n  i n  Durkee, r u l e d  

w i t h  Saylor, Supra. ,  and h e l d  t h a t  F.S.  316.1932 ( l l ( f 1 3  d i d  

not  c l i n f e r  a d i s c o v e r y  r i g h t .  A t  t h i s  p o i n t ,  t h e r e  is a 

c c l n f l i c t  b e t w e e n  t h e  5 t h  DC:A i n  Dcrrkee a n d  t h e  2d DCA i n  

0 

0 SavllDr. Durkee s a y s  F.S. 31G. 1'332 (1:) ( f I 3  confers a 



d i s c o v e r y  r i g h t ,  w h i l e ,  Say lc t r  s a y s  i t  does n o t .  I n  

a d d i t i e n ,  t h e r e  is a c o n f l i c t  w i t h i n  t h e  5 t h  DCA. D u r k e e  

says s a i d  s t a t u t e  c o n f e r s  a d i s c o v e r y  r i g h t ,  w h i l e  Unruh says 

i t  dues; n o t .  

0 

A t  ppg .  17 a n d  18 of  i t ' 5  Answer B r i e f ,  R e s p o n d e n t  

c i t e s  t o  H a n s b r o u s h  v. S ta te ,  509 S o . 2 d  1081, 1084 ( F l a .  

1987), w h e r e i n  t h e  c c l u r t  s a i d  e s s e n t i a l l y  t h a t  t h e  s ta te  

c a n n o t  w i t h h o l d  mater id1 e v i d e n c e ,  b u t  i t  is n o t  r e q u i r e d  t o  

a c t i v e l y  ass i s t  t h e  d e f e n s e  to p r e p a r e  i t 's  case. Respclndcnt  

a l s o  i n f e r s  t h a t  P e t  i t  i o n e r  is s u g g e s t i n g  " n o  c r i m i n a l  

d e f e n d a n t  h a s  a r i g h t  t o  o b t a i n  e x c u l p a t o r y  e v i d e n c e  unless 

t h e r e  ir; a s p e c i f i c  s t a t u t e  p a r t i c u l a r  t u  a D e f e n d a n t ' s  ca5e 

which  allows s u c h  r i g h t . "  A c t u a l l y ,  what  P e t i t i o n e r  is 

s a y i n g  is t h a t  i t  is axiomatic t h a t  a n y  d e f e n d a n t  h a s  t h e  

r i g h t  t o  g a t h e r  e x c u l p a t o r y  e v i d e n c e  for h i s  d e f e n s e ;  

h o w e v e r ,  i n  a d d i t i o n  t o  t h i s  g e n e r a l  r i g h t ,  i n  DUT cases 

t h e r e  is a s p e c i f i c  s t a t u t e  wh ich  g i v e s  a n  accused a s p e c i f i c  

r i g h t  to g a t h e r  S D ~ C  i f  i c  e x c u l p a t o r y  e v i d e n c e ,  t o - w i t :  a n  

i n d e p e n d e n t  blclcld test i n  a d d i t i o n  t o  t h e  s t a t e  a d m i n i s t e r e d  

test" 

a 

R e s p o n d e n t  a l s e  c i t e s  to House r  v.  S ta te ,  474 So.2d 

1133 [ F l a .  19851. Huusier s a y s j ,  e s s e n t i a l l y ,  t h a t  t h e  s t a t e  

is n o t  required to p r e s e r v e  t h e  same b l s o d  s a m p l e ,  t a k e n  a t  

p o l  i c e  d i r e c t  i o n ,  for retest i n q .  P e t  i t  i o n e r ,  is not 

c o n c e r n e d  w i t h  r e t e s t i n q  a n y t h i n g .  Footnote 1, a t  p g m  1195 

i n  Houser, i n t e r p r e t s  F.S. 31G.1'332 < l > ( f ) 3  as g i v i n g  t h e  

0 a c c u s e d  t h e  r i s h t  to h a v e  h i s  own sample t a k e n  a n d  a n a l y z e d  



b y  a n  i n d e p e n d e n t  e x p e r t .  The q u e s t i n n  is how and  when d o e s  0 
t h e  accused p r o c u r e  s a i d  t es t?  

R e s p o n d e n t  a g a i n  r e f e r s  to Hauser, S u p r a . ,  a t  p g -  20 

clf i t ' %  Answer B r i e f ,  w h e r e i n  i t  s ta tes :  

II 
" I  s e c t i o n  316.1932 C l l C f > 3  ( t h e  
i n d e p e n d e n t  b l l m d  s t a t u t e )  is merely to a l l o w  
a d e f e n d a n t  who i(; o f f e r e d  a test t h e  
" o p p o r t u n i t y "  (as s t a t e d  i n  Housjer, Supra. I 

t o  q u e s t i u n  t h e  r e s u l t s  o f  t h a t  test <i.ear b y  
p r o v i d i n g  t h e  d e f e n d a n t  w i t h  t h e  o p t i o n  t o  
o b t a i n  h i s  own test:)." 

The  " u p p o r t u n i t y ' l  t o  c h a l l e n g e  t h e  r e s u l t s  o f  t h e  s t a t e -  

a d m i n i s t e r e d  test r e fe r s  to: q u e s t i o n i n g  as t o  t h e  d e v i c e s  

u s e d  i n  t e s t i n g ,  r i g h t  t o  c r o s s - e x a m i n e  t h e  t e c h n i c i a n ,  

q u e s t i o n  t h e  re1 i a b i l  i t y  o f  b l o o d  a l c o h o l  t e s t i n g  a n d  a t t ack  

t h e  r e l i a b i l i t y  o f  the results. E v e r y  atcusjed h a s  t h e s e  

r i g h t s ;  i n  t h e  a b s e n c e  o f  316.1932 C l I C f 1 3 .  What t h e  s t a t u t e  

does is to give t h e  a c c u s e d  t h e  a d d i t i o n a l  r i g h t  to q u e s t i o n  

0 

t h e  s t a t e - a d m i n i s t e r e d  test r e s u l t s  by  a n  i n d e p e n d e n %  test. 

I t  is t o  be noted t h a t  e v e n  t h e  l e g i s l a t u r e  is of t h e  

o p i n i o n  t h a t  a b 1 I x d  test is more a c c u r a t e  t h a n  a b r e a t h  

test. S e c t i o n  316.1933 C I l ,  F l o r i d a  S t a t u t e s  p r o v i d e s ,  

e s s e n t i a l l y ,  t h a t  i f  a n  a c c u s e d  o p e r a t e s  a mcttar v e h i c l e  i n  

s u c h  a manner a s  t o  cause d e a t h  or s e r i o u s  b o d i l y  i n j u r y  a n d  

l a w  e n f o r c e m e n t  h a s  cause tct b e l i e v e  s a i d  a c c u s e d  w a s  u n d e r  

t h e  i n f l u e n c e ,  such p e r s u n  s h a l l  s u b m i t  t o  a test o f  h i s  

blocad, a n d  r e a s u n a b l e  f o r c e  may b e  u 5 e d ,  i f  n i x e s s a r y ,  t o  

implemen t  s a i d  test .  A b r e a t h  test is n o t  a n  a l t e r n a t i v e .  

fit ppg.  1'3 a n d  20 cif i t 's  Answer B r i e f  R e s p o n d e n t  

a t t e m p t s  t o  e q u a t e  S e c t i t m  3115.1332 C i >  Cd:) wi th  S e c t i o n  316.1 0 



932 c 1 :) c f :I 3" I n  o r d e r  to r e b u t  t h i s  a r g u m e n t ,  i t  is 

n e c e s s a r y  t o  r e f e r  b a c k  t o  S e c t i o n  316.1332 (1:) (a:), which  
0 

says e s s e n t i a l l y :  A perston who operates a motor v e h i c l e  i n  

t h e  S t a t e  of F l o r i d a  

I t v  . . s h a l l  be  deemed t o  h a v e  g i v e n  h i s  
c o n s e n t  to submit to a n  a p p r o v e d  c h e m i c a l  
test .  I " I i  

' I a  The.  . test s h a l l  b e  i n c i d e n t a l  t o  a 
lawful arrest a n d  a d m i n i s t e r e d  a t  t h e  r e q u e s t  
s f  a l a w  e n f o r c e m e n t  officer. 
( E m p h a s i s  S u p p l  led:) 

T h i s  S e c t i o n  makes i t  m a n d a t o r y  t h a t  a n  accused be o f f e r e d  a 

b r e a t h ,  blood or u r i n e  test by law e n f o r c e m e n t  t o  d e t e r m i n e  

h i s  BCIC. However ,  i f  law e n f o r c e m e n t  f a i l s  to o f f e r  s u c h  

t e s t ,  Sect ion  316.1932 (1:) Cd:) m y z ,  e s s e n t i a l l y :  

' I "  I such p e r s c m  r n x  r e q u e s t  t h e  a r r e s t i n g  
o f f i c e r  to h a v e  a c h e m i c a l  br p h y s i c a l  test 
made and,  i f  50 r e q u e s t e d ,  t h e  a r r e s t i n g  
o f f i c e r  s h a l l  have t h e  test p e r f o r m e d .  . . ' I  

( E m p h a s i s  S u p p l  i e d : )  

T h i s  ir; o n l y  r e q u i r i n g  law e n f o r c e m e n t  t o  d o  what  i t  w a s  

r e q u i r e d  t o  dcn i n  t h e  f i r s t  p l a c s .  

The l a n g u a g e  i n  S e c t i o n  316.1332 ( i > C f S 3 ,  was nmt made 

m a n d a t u r y  s i n c e  t h e  a c c u s e d  may feel t h a t  t h e  r e s u l t s  wimld 

n u t  be e x c u l  p a t  ctr y or h e  dciesn t have t h e  f u n d s .  

T h e r e  is d o u b t  1% to t h e  p r a c t i c a l i t y  o f  a n  accused's 

a b i l i t y  t o  p r o c u r e  a blclud d r a w  by use o f  a phone .  AE, was 50 

a p t l y  p u t  by t h e  c i r c u i t  cm..trt, s i t t i n g  i n  i t '%  a p p e l l a t e  

c a p a c i t y ,  
' I .  I I I t  is u n r e a l i s t i c  to think tha t  a d o c t o r  
or o t h e r  qua1 i f ied t e c h n i c i a n  would  make a 
h o u s e  c a l l  t o  t h e  police s t a t i o n  i n  t h e  wee 
h o u r s  uf  t h e  m o r n i n g  t o  g i v e  a blood test t o  
an a l l e g e d  d r u n k .  . . I i  

I t  is u n c c m t r u v e r t e d  t h a t  P e t i t i o n e r ,  i n  t h e  i n s t a n t  



case, did n u t  h a v e  access t o  a p h o n e  a t  t h e  Ormond Beach  

Po1 ice D e p a r t m e n t ;  t h e r e f o r e ,  t h e  o p i n i c i n  o f  t h e  c i r c u i t  
0 

c o u r t ,  s i t t i n g  i n  i t ' s  a p p e l l a t e  c a p a c i t y  i n  t h e  i n s t a n t  c a s e  

is a p r o p o s  

'I. . . t h e  h o l d i n g  p e r i o d  m a n d a t e d  b y  F.S. 
316. 133 ('3:) c o u p l e d  w i t h  the "wrcmgdcling" o f  
l a w  e n f o r c e m e n t  o f f i c i a l s  i n  f a i l i n g  to ass i s t  
t h e  a p p e l l a n t  i n  o b t a i n i n g  the r e q u e s t e d  b l o o d  
test would  be "s ta te  a c t i o n "  p r e v e n t i n g  h i m  
f rum p r l x u r i n g  t h e  b l o c d  test  p u r s u a n t  tcl the 
r i g h t  g r a n t e d  him under F.S. 316.1932(11(f:)3." 

The  d i s s e n t i n g  ~ z l p i n i o n s  i n  t h e  5 t h  DCA'B en b a n c  

d e c i s i o n  s h c u l d  n o t  be u v e r l o o k e d .  They  c o n t a i n  sclrne v e r y  

i n t e r e s t i n g  a n d  in fcwmat  i v e  o b s e r v a t  i c m s .  

CONCLUSION 

BASED UPON t h e  cases ,  a r g u m e n t s  a n d  a u t h o r i t i e s  c i t e d  

h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  H o n o r a b l e  

C o u r t  f i n d  t h a t  F.S. 316.1932 (1:) Cf13, c o n v e y s  a d i s c o v e r y  

0 

r i g h t .  ALSO, t h a t  this C o u r t  f i n d  t h a t  a c o n f l i c t  e x i s t s  

b e t w e e n  t h e  p r o v i s i o n s  o f  F.S. 316.1332 ( I l ( f > 3  a n d  F.S. 

316. 193 C'3:), t h e  results o f  wh ich  r e q u i r e  t h a t  I m e  a c c u s e d  s f  

DUI must  be t r a n s p o r t e d  i n  order to o b t a i n  a m e a n i n g f u l ,  

i n d e p e n d e n t  tes t  when requested. 

Respect f L I ~  1 y s u b m i t t e d  , 

p &,% : 
LU%%\LL . . 

F r e n c h  C. D a v i s  
2762 S .  P e n i n s u l a  Dr a 

Daytcma B e a c h ,  FL 32118 
(904 255-5990 
A t  t or ney Fur P e t  i t  i oner  
FL Bar No. : 0018267 
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