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STAT-' 

On February 21, 1992, Charles and Milly Kukral served on 

Doctors' Hospital and Dr. George D. Mekras Notices of Intent 

to Initiate Litigation for Medical Malpractice. The notices 

stated that during a medical procedure to remove genital warts 

undiluted acid was applied to the penis of Charles Kukral 

resulting in serious burns. The notices of intent were not 

accompanied by a verified written medical expert opinion. 

]Both potential defendants sent denials of the claim 

accompanied by an affidavit of an expert. Subsequently, on 

September 3, 1992, defendants were provided with a 

Verification of Medical Expert Opinion, verifying the finding 

of negligence previously contained in a letter to plaintiff's 

counsel dated June 1, 1992.2 Plaintiffs filedtheir Complaint 

on October 9, 1992, well within the limitation period. 

After the matter had been set for trial, the defendants 

moved to determine whether the plaintiffs had properly 

complied with the statutory pre-suit screening procedures. 

Hearings were held and the trial court entered an order 

dismissing the plaintiffs' case for failure to comply with 

various provisions of the mandatory pre-suit screening 

'Taken from opinion of District Court of Appeal. 

2While not expressly stated in the opinion of the 
District Court of Appeal, the verified medical expert opinion 
was furnished to the defendants long prior to expiration of 
the two-year statute of limitations which would have expired 
on July 26, 1993. Filing of the medical opinion prior to the 
expiration of the statute of limitations has been conceded by 
all parties. 
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procedures set forth in 

Statutes (1993) . 
On appeal from the d 

Sections 766.201, et seq., 

smissal order, the majority 

Florida 

ecision 

of the District Court of Appeal determined that the plaintiffs 

had sent notices of intent to initiate litigation without 

including the medical expert opinion as required by Section 

766.203, Florida Statutes (1993) and that plaintiffs did not 

present any evidence indicating that they consulted with a 

medical expert or that they conducted a good faith and 

reasonable investigation prior to mailing the notices as the 

statute requires. Finding that no reasonable investigation 

was conducted under Section 766.206, Florida Statutes (1993), 

the majority decision held that the plaintiffs' claim was 

properly dismissed. The order appealed was affirmed. 

One judge dissented, setting forth reasons at length-- 

disagreeing with the affirmance by the majority since 

plaintiffs provided a verified medical expert opinion within 

the period of the statute of limitations in a case of obvious 

injury which belies any argument that the claim is without 

merit. (Appendix A, opinion of the District Court of Appeal). 

Appellants filed a motion for rehearing en banc (Appendix 

B) which was granted. (Appendix C) . Supplemental briefs 

were filed and the matter was reargued to an en banc panel of 

the Third District Court of Appeal. That court issued its 

opinion in which six members of the ten-member panel adopted 

the majority opinion as the opinion of the en banc court, with 

2 
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four judges dissenting and adhering to the views expressed i n  

the dissent to the original opinion. (Appendix D). 

POINT INVOJiVED 

WHETHER THE MAJORITY DECISION OF THE 
DISTRICT COURT OF APPEAL EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE DECISIONS OF 
THIS COURT ON THE SAME QUESTION OF LAW 
IN PATRY V. CAPPS , 633 S0.2D 9 (1994) AND 
m S  V. m, 110 S0.2D 663 (FLA. 
1959) AND WITH OTHER DISTRICT COURTS OF 
APPEAL IN SHANDS TRACHING HOSPITAL V. 
D, 642 S0.2D 48 (FLA. 1ST DCA 1994); 
RAGOONANAN V. ASSOCIATE S IN OBSTE- 
GYNECOLOGY, 619 S0.2D 482 (FLA. 2D DCA 
1993); AND BROOKEB, 614 S0.2D 
539 (FLA. 1ST DCA 1993), THUS CONFERRING 
JURISDICTION ON THIS COURT UNDER ARTICLE 
V, SECTION 3 (b) ( 3 ) ,  FLORIDA CONSTITUTION. 

SUMMAR Y OF ARGUMENT 

The majority decision of the district court of appeal 

denies to petitioners their constitutionally protected 

guarantee of access to the courts. Petitioners reasonably 

complied with the statutory pre-suit screening requirements. 

Reasonable pre-suit investigation was conducted under the 

blatant facts of this case. A verified medical opinion was 

filed long prior to the expiration of the statute of 

limitations. Affirming dismissal of the petitioners' lawsuit 

expressly and directly conflicts with the cited cases. 

3 
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ARGUMENT 
THE MAJORITY DECISION OF THE DISTRICT 
COURT OF APPEAL EXPRESSLY AND DIRECTLY 
CONFLICTS WITH THE DECISIONS OF THIS 
COURT ON THE SAME QUESTION OF LAW IN 
PATRY V. CAPPS, 633 S0.2D 9 (1994) AND 
PTKINS V. m, 110 S0,2D 663 (FW. 
1959) AND WITH OTHER DISTRICT COURTS OF 
APPEAL IN 1 

RAGOONANAN V. ASSOCIATES IN OBSTETRICS & 
GYNECOLOGY, 619 S0.2D 482 (FLA. 2D DCA 

539 (FLA 1ST DCA 1993), THUS CONFERRING 
JURISDICTION ON THIS COURT UNDER ARTICLE 
V, SECTION 3 (b) ( 3 ) ,  FLORIDA CONSTITUTION. 

MILLER, 642 S0.2D 48 (FLA. 1ST DCA 1994); 

1993): AND DUFFY V. BROOKER, 614 S0.2D 

Both the treating physician and hospital were charged 

with negligence in connection with the application of 

undiluted acid to the penis of Charles Kukral during an 

operative procedure. Admittedly, the notice of intent to 

initiate litigation did not include a verified medical expert 

opinion of negligence. Notwithstanding, both potential 

defendants conducted their own reasonable investigation and 

denied liability with accompanying medical affidavits. Before 

suit was filed and long prior to expiration of the statute of 

limitations, a verified medical opinion was provided to the 

defendants. The trial court dismissed the plaintiffs' claim 

for failure to comply with the pre-suit requirements found in 

Chapter 766 of the Florida Statutes. 

In 1988, Florida's Legislature enacted Section 766.201, 

et seq. including several provisions providing for pre-suit 

screening in medical negligence actions. The intent of the 

legislature, stated in Section 766.201, was to provide a plan 

for prompt resolution of medical negligence claims consisting 

4 
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of two components--pre-suit investigation and arbitration. 

Subsection (2) (a)l of Section 766.201 provides that pre- 

su t investigation shall include verifiable requirements that 

reasonahle investigation precede malpractice claims in order 

to eliminate frivolous claims. Section 766.202(4) defines 

"investigation" to mean that an attorney has reviewed the case 

against each and every potential defendant, has consulted with 

a medical expert and has obtained a medical opinion from that 

expert. 

Section 766.203 (2) (b) requires that corroboration of 

reasonable grounds to initiate medical negligence litigation 

shall be provided by submitting a verified written medical 

expert opinion at the time the notice of intent to initiate 

litigation is mailed. 

It was argued to the trial court, the three judge panel 

of the District Court of Appeal, and the en banc panel of the 

District Court of Appeal, that where the notice of intent to 

initiate litigation states that a person has suffered third 

degree burns from undiluted acid inadvertently applied to the 

shaft of his penis, an inescapable inference of negligence 

arises even for a layperson. The intent of the statute is 

satisfied by setting forth an unmistakably reasonable basis 

from which the merits of the claim can be in~estigated.~ What 

the District Court of Appeal affirmed is an overtechnical 

31ndeed, the merits of the claim were investigated by 
both defendants prior to receiving a verified medical opinion 
that negligence had taken place. 

5 
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reading of the pre-suit screening statute not necessary to 

fulfill the stated legislative intent which has resulted in 

denying the Kukrals access to legal redress for the grievous 

injury sustained. 

Conflict With v. e m ,  Supra 

In patrv v. C~DDS, supra, this Court restated the 

principle that, when possible, the pre-suit notice and 

screening statute should be construed in a manner that favors 

access to courts. Construing the statute in a manner which 

favors access to courts requires a determination that because 

of the obvious negligent cause and serious nature of the 

claimant's injuries, there was sufficient, reasonable 

compliance with the stated purpose of the statute to eliminate 

frivolous claims and to encourage pre-suit investigation by 

potential defendants. 

Construing the pre-suit notice and screening statute in 

a manner that favors access to courts mandates a finding that 

the trial judge and the majority of the District Court of 

Appeal erred when the plaintiffs were denied their day in 

court because of an asserted failure to conduct a reasonable 

investigation (obviated by the obvious cause of injury) and 

failure to include a verified expert opinion with the notice 

of intent to initiate litigation. The principle announced in 

Patrv v. Cams, has been violated. 

Confliat With -a v. JJmeta I supra 

Thirty-five years ago, this Court held that expert 

testimony is unnecessary to sustain a malpractice action 

6 
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predicated upon negligent treatment where that treatment is 

clearly negligent without the aid of expert testimony. 

Application of undiluted acid to the genital area during an 

operative procedure is so obviously a negligent treatment by 

either the doctor or the hospital that to require a verified 

expert opinion to be attached to the notice of intent to 

initiate litigation conflicts with the statement of law in 

Atkins V. Hum es. To dismiss a lawsuit because of the absence 

of the expert medical opinion and\or because no reasonable 

investigation was conducted prior to filing the notice of 

intent conflicts with the point of law announced in Ptk i n s  v. 

Humes- 
Conflictt With Shands Teachina B oseital v. Mill er, Supra and 

The decisions of the First District Court of Appeal in 

1, supra and Buffv vt 

Brookey, supra, hold that failure to include a corroborating 

medical expert opinion with the notice of intent to initiate 

a medical malpractice action cannot result in a dismissal if 

the required verified written opinion is provided within the 

period ofthe statute of limitations. Unquestionably here the 

required verified written opinion was provided eleven months 

before the statute of limitations ran and prior to the time 

that the plaintiffs filed a complaint against the defendants 

in this medical malpractice action. 

supra 

Dismissal of the plaintiffs' case because the verified 

written medical opinion was not included with the notice of 

7 
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intention to initiate litigation directly conflicts with not 

only the cited decisions, but the decision of every district 

court of appeal that has decided the issue, including the 

Third District Court of Appeal. For example, see Charle S 
. .  sa Limited P m  and Cedars Medical 

-, 19 Fla.L.Weekly D2331 (Fla. App. 3d DCA, Nov. 9, 

1994). 

C o a f l i c t t  with Baa oonanan v. As s o d a t a s  in Obst- supra 

The question in Rasoonanan v. Associates in Obstetric 8 ,  

supra, was whether the medical malpractice claim made in that 

case rested on a reasonable basis. It was argued that the 

potential plaintiffs had failed to make a reasonable pre-suit 

investigation because of the insufficiency of the 

corroborative expert opinion included with the notice of 

intention to initiate litigation. A notarized letter with an 

illegible signature stated that he conduct of an obstetrical 

physician represented a breach of prevailing professional 

standard of care where he had been told during the third month 

of pregnancy that h i s  patient had a "weak cervix" and that her 

mother had had two premature deliveries, both of which died. 

The physician responded and told h i s  patient she had nothing 

to worry about. No action was taken nor advice given to the 

patient. The patient's child was born four months premature 

and while he survived, suffered serious, permanent physical 

damages associated with prematurity. 

The plaintiffls attorney was unable to provide the name 

and address of the expert. The defendants moved to dismiss 

8 
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€or failure to comply with the pre-suit notice statute. The 

trial court dismissed the complaint. In reviewing the 

lismissal, the Second District Court of Appeal stated that in 

letermining whether a party's claim rests on a reasonable 

oasis, the trial court may consider any relevant evidence 

8s to be drawn from the text of thg notice 

p f  intent to u. The decision concludes that an inescapable 
inference of negligence arises even for a layperson from the 

facts set forth in the notice and the insufficient 

zorroborativa expert opinion:4 

"Thus, the Ragoonanan's have satisfied 
the intent of the statute by outlining a 
factual basis from which the merits of 
the claim can be determined.***To bar the 
Ragoonanans at this stage of the 
proceedings from litigating their claim 
would be tantamount to permitting a 
technicality to deprive them of access to 
the court." Raa oonanan v . Associates in 

t e t r b ,  supra at page 485. 

For precisely the same reason, to bar the Kukrals at this 

stage in the proceeding from litigating their claim is 

tantamount to permitting a technicality to deprive them of 

access to the judicial system. An inescapable inference of 

negligence arises for a layperson, a doctor or a hospital from 

the bare facts set forth in the notice of intent to initiate 

Litigation. Dismissal of the complaint in the instant case 

iirectly conflicts with the both the letter and spirit of the 

Racroonanan decision. 

4Here, the unescapable inference of negligence arises 
from the notice itself. 
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CONCLUSION 

A third grade student reading the notice of intent to sue 

would promptly conclude that petitioners! claim against 

respondents was not frivolous. Enforcing the statutory 

mandate to investigate a claim before sending a notice of 

intent to initiate litigation cannot be accomplished in a 

vacuum. The facts of the individual case must be taken into 

account. Rationally there must be a distinction between a 

case in which there is a subtle or medically complex cause of 

injury and the classic "amputating the wrong leg" situation. 

This case clearly falls in the latter category. 

To sustain dismissal of petitioners' case against the 

doctor and hospital for the reasons stated by the District 

Court of Appeal not only directly and expressly conflicts with 

the cited cases, but conceptually contradicts every other 

decision which has interpreted the pre-suit screening statute 

liberally in favor permitting a litigant to have a day in 

court. For example, see Weinstock v. Groth, 629 So.2d 835 

(Fla. 1993). 

The majority decision of the District Court of Appeal 

directly and expressly conflicts with the decisions of this 

Court and other district courts of appeal cited above. It is 

respectfully submitted that the petition should be granted and 

the cause proceed in this Court on the merits. 

10 
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The plaintiffs, Charles and Milly Kukral, appeal from a 

final order  dismissing their complaint f o r  failure to comply w i t h  

the pre-suit screening requirements. We affirm. 

On February 21, 1992, the plaintiffs served on Doctor's 

Hospital and Dr. George D. Mekras notices of intent to initiate 

litigation for medical malpractice. The notices stated that 

during a medical procedure to remove g e n i t a l  warts undiluted acid 

was a p p l i e d  to the plaintiff's p e n i s  resulting in serious burns. 

These no t i ces  of intent w e r e  not accompanied by a verified 

w r i t t e n  medical expert op in ion  when t hey  were mailed, M i a m i  

Uro logy  Institute, I n c .  [MUI], Dr. Mekras' employer, alleges that 

it was not individually served with a notice of intent and t h a t  

t h e  notice sent to Dr. Mekras did not indicate that MU1 was a 

prospective defendant. 

Doctor's Hospital sent 

plaintiffs accompanied by an 

a denial of t h e  c la im t o  t h e  

ffidavit of an expert. On August 

14, 1992, t h e  plaintiffs sent out an unverified medical expert 

op in ion  corroborating t h e  claim of medical negligence. On 

September 3, 1992, t h e  plaintiffs sent out a verification of 

medical expert opinion alleging negligence. Then, on October 9, 

1992, the plaintiffs filed t h e i r  complaint aga ins t  Doctor's 

Hospital, Dr. Mekras, and MU1 [collectively referred to as 

defendants] f o r  medical malpractice. After the matter had been 

s e t  f o r  t r i a l ,  t h e  defendants filed a motion to determine whether 

t h e  plaintiffs had properly complied w i t h  the statutory p r e - s u i t  

screening procedures. After hearings, the trial court entered 

t h e  appealed order dismissing the plaintiffs' case f o r  failure to 

comply w i t h  the mandatory pre-suit screening procedures. 

-2 -  
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The plaintiffs contend that t h e  trial c o u r t  erred in 

dismissing their lawsuit f o r  failing to provide a verified 

medical o p i n i o n  of negligence with the notice of intent to 

initiate litigation where the f a c t s  giving rise to the injury set 

forth in the notice are  sufficient to e s t a b l i s h  that the claim is 

not frivolous, w h e r e  the defendants conducted their own 

investigation and denied negligence, and where a verified medical 

opinion was supplied p r i o r  to suit being filed. We disagree. 

The plaintiffs sent notices of intent to initiate litigation 

without including the medical expert opinion as required by 

section 7 6 6 . 2 0 3 ,  Florida Statutes (1991). Moreover, the 

plaintiffs did not present any evidence indicating that they 

consulted with any medical expert or that they  conducted a good 

faith and reasonable investigation p r i o r  to mailing the notices 

as t h e  statutes require. It is the plaintiffs failure to comply 

with their duty to conduct an investigation as defined by section 

7 6 6 . 2 0 2 ( 4 ) ,  Florida Statutes (1991), that distinguishes this case 

from the cases relied on by plaintiffs. In Stebilla v .  

Mussallem, 595 So. 2d 136 ( F l a .  5th DCA), - rev. denied, 6 0 4  So. 2d 

4 8 7  (Fla. 1992) and Raqoonanan v .  Assocs. in Obstetrics & 

Gynecoloqy, 619 So. 2d 4 8 2  (Fla. 2d DCA 1993), and in Suarez v. 

St. Joseph's Hosp., I n c . ,  19 Fla. L .  Weekly D689 (Fla. 2d DCA 

1994), t h e  plaintiffs obtained t h e  necessary medical opinion 

before filing their notices. 

Under s e c t i o n  7 6 6 . 2 0 6 ,  Florida S t a t u t e s  (1991), s i n c e  no 

reasonable investigation was conducted, the plaintiffs' claim was 

prope r ly  dismissed. The o r d e r  appealed from is hereby affirmed. 

COPE and GODERICH, JJ., concur. 
-8 
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Kukral v. Mekras 
Case No. 9 3 - 2 2 9 4  

JORGENSON, Judge, dissenting. 

I dissent. ay its affirmance today,  the c o u r t  revalidates 

Mr. Bumble I s propositionL and denies M r .  Kukral his 

constitutionally protected guarantee of access to the c o u r t s  to 

seek redress f o r  the excruciating injuries t h a t  he suffered at 

unequivocally shows t h a t  the plaintiff complied with the 

statutory preconditions far a medical malpractice case. Within 

the limitations period, plaintiff served defendants with a notice 

of intent to sue, conducted a reasonable presuit investigation, 

and provided the defendants with a verified expert medical 

opinion. 

On J u l y  26, 1991, plaintiff underwent surgery f o r  the 
z removal of genital warts .  concentrated, not dilute, acetic ac id  

was inadvertently applied, causing third degree, full-thickness 

chemical burns to the s h a f t  and glans of h i s  p e n i s .  Treatment 

f o r  the burns required hyperbaric oxygen therapy, wound 

debridement, a cystostomy, by which a catheter was inserted 

through t h e  abdominal wall  into the bladder, bypassing the 

u r e t h r a ,  and a f u r t h e r  surgical procedure by which skin from the 

"If t h e  law supposes that, the law is a ass - a idiot." 
Charles Dickens, Ol ive r  T w i s t ,  C h .  51 .  

i n j u r i e s .  Were we to spare t h e  reader's sensibilities by 
glossing over the details, we would do plaintiff a grave 
disservice by masking the nature and degree of h i s  claim. 

Unfortunately there is no genteel way to d e s c r i b e  plaictiff's 

- 4 -  
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plaintiff's thigh was grafted on to  the damaged areas of h i s  

penis. Not surprisingly, the incident led to significant 

physical and psychological injury. 

On February 21, 1992, plaintiff's counsel forwarded a Notice 

of Intent to Initiate Litigation f o r  Medical Malpractice to the 

urologist and the hospital where the surgery was performed. The 

notice detailed the date of the injury and the reason why 

plaintiff had sought medical treatment, and described the i n j u r y  

suf f @red .- Plaintiff did not include with the notice a 

corroborating expert medical opinion that medical malpractice had 

occurred. The defendants responded and conducted their own 

investigation, but took the position that the notice of intent 

was defective, as it did not i nc lude  the corroborating opinion. 

On June 1, 1992, plaintiff's attorney provided defendants with a 

written expert opinion by a urologist. The expert detailed the 

cause, nature, and extent of plaintiff's injuries. The expert 

concluded that whether t he  physician was negligent in applying 

the wrong concentration of acid, or whether the hospital was 

negligent in labeling the sa lu t ior_ ,  " t h i s  is a c l e a r  instaxe of 

medical mismanagement resulting in immediate significant physical 

and emotional injury to Mr. Kukral and, in my opinion, with 

probable long term psycho-sexual sequelae.It The expert's written 

opinion was not verified, however, until August 18, 1992, when 

the doc to r  submitted an affidavit ave r r ing  that his letter of 

June 1, 1992 accurately stated his opin ion  in this matter, and 

-5- 
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t h a t  he had not rendered any prev ious  medical opinion that had 

been disqualified. 3 

The defendants re] ected the claim; plaintiff filed h i s  

malpractice complaint on October 9, 1992. Defendants moved t o  

dismiss on November 4, 1992, a l l e g i n g  that plaintiff had not 

complied with the presuit notice requirements. The t r i a l  court 

denied those motions, and the case proceeded f o r  nine months 

through discovery and var ious  pretrial motions. The cause was 

set f o r  the three week t r i a l  period beginning an August 30, 1993. 

On J u l y  20, 1993, s i x  days before the statute of limitations was 

to run ,  defendants filed a "Motion to Determine if Plaintiff 

Properly Complied with P r e s u i t  Screening. I' T h e  trial court 

granted that motion and dismissed the  action, finding t h a t  

plaintiff had failed to provide a corroborating expert medical 

opinion w i t h  the Notice of I n t e n t ,  and had f a i l e d  t o  conduct a 

reasonable investigation. 

The Florida  Supreme Court has emphasized that "when possible 

the presuit n o t i c e  and screening statute should be construed in a 

manner that favors access to the courts.11 Patry v. Capps, 6 3 3  

(Fla. 1994); see a l s o  Weinstock v.  Groth ,  629 So. So. 2d 9, 

2d 835, 838 (Fla. 1993) ("[Rlestrictions on access to the courts 

must be construed i n  a manner t h a t  favors access.'I)(citations 

omitted). This is particularly so when, as here, defendants have 

- 

The parties had agreed to extend the presui t  notice 3 

investigative period. 

-6- 



not been prejudiced by plaintiff's actions. P a t r y ,  633 So. 2d at 

Plaintiff provided a written corroborating medical expert 

op in ion  w i t h i n  the p e r i o d  of the sratute of limitations, and then 

verified that opinion w i t h i n  the limitations period; he complied 

w i t h  the presuit notice requirements and should not be subject to 

the ultimate sanction--dismissal of his claim. See Suarez v. St. 
JOSeDn'S Hosp., 19 Fla. L. Weekly D689, 690 (Fla. 2d DCA March 

23, 1994)(failure to verify medical opin ion  '!not fatal if 

compliance is secured prior t o  the expiration of the appropriate 

statute of 1 i r n i t a t i o n s . l ' ) ;  Stein v. Feinqold, 629 So. 2d 998 

(Fla. 3d DCA 1993) (affidavit of expert w i t n e s s  t i m e l y  filed when 

filed w i t h i n  statute o f  limitations period). The judicial gloss 

that t h e  majority applies to s e c t i o n  766.202(4) controls only 

when the plaintiff has failed to satisfy the presuit requirements  

prior to the end of the limitations period. It is then, and only 

t h e n ,  that t h e  malpractice complaint may be dismissed f o r  failure 

to comply w i t h  the statute. 4 

Medical malpractice plaintiffs are required to provide ar! 

expert opinion "to prevent the filing of baseless  litigation. I' 

Raqoonanan v.  Assocs. in Obstetrics & Gynecology, 619 So. 2d 4 8 2 ,  

485  (Fla. 2d DCA 1993) (citation omitted). The requirement ,  

however, ''must be construed as imposing on plaintiffs only 

r easonab le  and limited duties.I' Williams v. Powers. 619 SO. 2d 

980, 983 (Fla. 5th DCA 1993). lq[F]ailure to provide an adequate 

The court does not cite even one case t h a t  supports the result 
reached today. 

-7- 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
1 
I 
I 
I 
I 
1 
I 

affidavit is not dispositive. Id. T h e  p r e s u i t  requirements  of 

chapter 766 were designed I I t o  alleviate the high cost of medical 

negligence claims through e a r l y  determination and prompt 

resolution of claims,  not to deny access to the courts to 

plaintiffs.Il Weinstock, 629 So. 2d at 8 3 8  (citation omitted). 

The result reached by the court today is in direct contravention 

of that stated goal, and of Mr. Kukral's constitutionally 

guaranteed right of access tc tho courts. 

Even if w e  were to assume that the expert's affidavit was 

inadequate or untimely, the trial c o u r t  should consider "any 

relevant evidencell to determine whether a reasonable 

investigation was made. Wolfsen v.  Amlegate, 619 So.  2d 1050, 

1053-54 (Fla. 1st DCA 1993); Williams, 619 So. 2d at 983. It is 

clear f r o m  the record that plaintiff's counsel did conduct a 

reasonable investigatian of h i s  client's claim and jumped, albeit 

somewhat clumsily, through all of the procedural presuit hoops. 

The legislature has not required t h a t  during the presuit notice 

period plaintiffs prove their claims or prove which of several 

defendants is responsible f o r  the negligence. "The procedure f o r  

judicial review set out in section 766.206 cannot be converted 

into some type of summary proceeding to test the sufficiency, 

legally or factually, of medical malpractice claims. I' Wolfsen, 

619 So. 2d at 1055. A plaintiff must only demonstrate that h i s  

claim is not frivolous. The obvious nature and the extent  of 

plaintiff's injuries belie any argument that h i s  claim is  without 

- 8 -  
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It is of no impor t  at this s-cage of the litigation that 

he has n o t  p inpo in ted  which defendant was responsible, or 

precisely how the wrong concentration of acid was applied. 

I would reverse. 

Plaintiff s a t t o r n e y  aptly described the alleged negligence i n  
this case in h i s  response to defendants' motion to dismiss: 
"There is no complex medical judgment which must be made as i n  
the case where the effectiveness of one treatment program Versus 
another is called into question. The negligence in this case is 
akin to the kind of negligence associated with amputating a wrong 
leg. 

-9- 
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1. The panel decision is of exceptional importance because 

it takes an overly narrow view of those sections of Chapter 766 of 

the Florida Statutes governing medical malpractice which require a 

potential plaintiff to give pre-suit notice of intent to sue a l l  

potential defendants. Since the  enactment of those statutory 

provisions governing pre-suit notice and pre-suit procedures there 

has been a literal avalanche of cases brought under the complex, 

redundant sections of the statute. 

2. Many of these cases have reached the Supreme Court of 

Florida, most notably P a t r v  v. Cams, 633 S0.2d 9 (Fla. 1994) in 

which the Supreme cour t  has made the definitive statement governing 

all actions seeking to dismiss a medical malpractice plaintiff's 

claim f o r  failure to comply with the pre-suit notice statute: 

"Moreover, w e  have recently emphasized that when possible the pre- 

suit notice and screening statute should be construed in a manner 

that favors access to courts." pat- v. Cams, supra at page 13. 

The majority decision of t h i s  Court does not construe the 

statute in a manner that favors access to courts. The notice of 

intent states clearly, and without the necessity of medical 

interpretation, that Mr. Kukral suffered an injury to his penis 

during an operative procedure when undiluted acid was applied. 

What occurred was so obviously the result of negligence on the part 

'All districts courts of appeal have wrestled w i t h  the 
statute. See Duffv v. Brooker, 614 So.2d 539 (Fla. 1st DCA 1993); 

Feinqold, 629 S0.2d 994 (Fla. 3d DCA 1993); Pressler v. Boca Raton 
Community Hospital, 566 S0.2d 571 (Fla. 4th DCA 1990) ; Stebilla v. 
Mussallem, 595 So.2d 136 (Fla. 5th DCA 1992). 

P a t r v  v. Cams, 618 So.2d 261 (Fla. 2d DCA 1993); Stein V. 
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of either the doctor, the hospital or both that any rational person 

reading the notice could ascertain that this was not a frivolous 

complaint. One stated purpose of the statute is to eliminate 

frivolous claims. See, Wolfsen v. ADD leaate, 619 So.2d 1050 (Fla. 

1st DCA 1993). Both potential defendants, without the benefit of 

a corroborative verified medical opinion attached to the notice of 

intent conducted their own investigations and denied any 

wrongdoing both before and after a verified medical opinion was 

supplied, all of which occurred prior to suit being filed. 

Furthermore, in both written motion and statements made to the 

trial judge, plaintiffs' attorney as an officer of the c o u r t ,  

verified that he had sought medical advice prior to filing the 

not ice  of intent to sue and under the obvious facts of the case 

this was reasonable inquiry. Indeed, the trial judge verifiedthat 

this case was like one in which the wrong foot had been amputated 

and the i n j u r y  was so obvious that no further investigation was 

necessary. Notwithstanding, he felt that technical compliance with 

the statute was necessary. Not only does this ruling violate the 

mandate of the Supreme C o u r t  in the Patrv v. C a m s  decision, but 

the affirmance of this decision by the majority decision places 

technical compliance above the acknowledged intent of the statute 

to preclude frivolous law suits. 

The exceptional importance of the majority decision is 

further illustrated by its impact on Floridals longstanding rule 

that expert evidence is necessary in medical malpractice cases 

except where negligence is so obvious to be within common 

3 
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understanding. 36 Fla.Jur.2d Medical Malpractice §26 (1982). This 

exception has been eliminated by the majority decision here. 

The well reasoned dissent based upon cited authority 

recognizes that no authority is cited for the majority decision. 

Notwithstanding, precedent is set for technical compliance with t h e  

pre-suit notice statute which w i l l  affect the multitude of cases 

being decided everyday on the issue of statutory compliance. 

For these reasons, the majority decision of this Court of 

exceptional importance. It should be reviewed by this Court en 

banc and the dissenting opinion adopted as the majority decision. 

3 .  The majority decision is contrary to the decision of this 

Court in Stein v.  Feinqold, 629 So.2d 998 (Fla. 3d DCA 1993) which 

holds that where the affidavit of an independent medical expert is 

filed within the applicable limitation period, a complaint should 

not be dismissed f o r  failure to comply with the provisions of 

Chapter 766. Here, plaintiff's injury occurred on July 26, 1991, 

and a verified medical opinion alleging negligence was provided to 

the defendants on September 3, 1992, well within the two year 

statute of limitations f o r  medical malpractice actions and prior to 

filing of suit. In accordance with the liberal view taken by the 

decisions governing compliance with Chapter 766, particularly the 

medical malpractice pre-suit notification sections, dismissing a 

complaint where a verified medical opinion is filed within the 

statutory limitations period and p r i o r  to suit .is in direct 

conflict with the decision of this Court in Stein v. Feinqold, 

supra. En banc consideration a f t h e  majority decision is necessary 

4 
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to maintain a uniformity of decisions in this district. 

For the reasons set  forth above and in compliance with the 

requirements of Rule 9.331(c)(l) and ( 2 ) ,  Florida Rules of 

Appellate Procedure, appellants respectfully request rehearing en 

banc of the majority decision of this Cour t  filed on May 17, 1994. 

CER TJFICATF: QF mRVI Cg 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

was served by mail upon Parenti, Falk & Waas, 113 Almeria Avenue, 

Coral Gables, 33134; George, Hartz, Lundeen, Flagg & Fulmer, 4800 

LeJeune Road, Coral Gables, Florida 33146; and upon Hicks, Anderson 

& Blum, New World Tower ,  Suite 2402, 100 N. Biscayne Boulevard, 

Miami, Florida 33132, this 31st day of May, 1994. 

LAW OFFICES OF JOE N. UNGER, P . A .  
200 South Biscayne Boulevard 
Suite 2920 
Miami, Florida 33131-5302 
(305) 374-5500 
F l a .  Bar No. 082987 

and 

L A W  OFFICES OF RIC?€ARD L. KATZ 
2100 Salzedo Street 
Suite 300 
Coral Gables, Florida 33134 

BY: 
U E  N. UNGER 
Counsel f o r  A&ellants 
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JULY TERM, A.D. 1994 

SEPTEMBER 14, 1994 

CHARLES KUKRAL, et al., * *  

Appellant(s), * *  
* *  vs. 

GEORGE D. MEKRIZS, M.D., * *  
et al., 

Appellee(s). * *  

CASE NO. 9 3 - 0 2 2 9 4  

LOWER 
TRIBUNAL NO. 92-21870 

R e h e a r i n g  e n  banc i s  granted. Each party may file a 

supplemental brief (one original and eleven copies) within 

thirty (30) days of this order. The briefs may address the 

pertinence, if any, of the rule that, in certain cases, expert 

testimony is not required to recover in a medical malpractice 

action. No reply briefs shall be permitted. The cause is set 

f o r  o r a l  argument before the court en banc on Tuesday, November 

8, 1994 at 1O:OO o'clock A . M .  

(1Sj m i n u t e s  a side for argument. 

Counsel will be allowed fifteen 
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NOT FINAL UNTIL TIME EXPIRES 
TO FILE REHEARING MOTION AND 
IF FILED, DISPOSED OF. 

CHARLES KUKRAL and MILLY 
KUKRAL, 

Appellants, 
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GEORGE D. M E m S .  M . D . ;  MIAMI 
UROLOGY INSTITUTE, I N C .  and 
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THXRD DISTRICT 

JULY TERM, 1994 

* *  

t *  

CASE NO. 93-2294 c +  

Y *  

* *  

* *  

Opinion f i l e d  Janunry 4, 1995. 
~n Appeal from t h e  C i r c u i t  Cour t  of Dade CounLy, P h i l l i p  

Elocm, Judge. 

Joe N. Unqer and Richard L. Katt, f o r  appellants. 

George Hartz Lundeen Flagg & Fulmer; Hicks, Anderson & Blum, 
and Beunbi G. BLum, for appellces Mekras and M i a m i  Urology 
I n s t i t u t e ,  Ine. ;  Parenti, Falk, waas & Frazier, and Gail Leverett 
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ON MOTION FOR REHEARING EN BANC 
GRANTED 

PER CURIAM, 

The Kukrals moved f o r  rehearing en banc, We granted rehearing 

en banc and now adopt the majority's opinion as Lhe opinion of the 

en banc court. Accordingly, the dismissal of Lhe plaintiffs' 

complaint is affirmed. 

Af f inned. 

HUBBART, NESBXTT, COPE, GERSTEN, CODERICH and GREEN, JJ., 
concur. 

I adhere to the views expressed in my p r i o r  dissent. 

SCHWARTZ, C.J., and BASKIN and L E W ,  JJ., Concur. 
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PATRY v. CAPPS 
Cite as 633 So.Zd 9 (Fla. 19941 

Fla. 9 

R nt was signed by 
;n his film. 

rouver sued Rood, P additional ten per- 
+zed for the appeal of 

ease. The clients I not be charged for 
.at was not pursued. 

Long a judgment 
. plus prejudgment t ’as awarded a j u d g  

3.3.945, plus prejudg- 
nd District cour t  of 
verdict and denied 

t Rood’s failure to 
uriting in the medi- 

\ 5 due to Webster’s 
referee recommends 

ilty of violating the I. uct that requires fee 
.triting.l The referee 

responsible for the 
from December 21, b dl was fded, until the 

addition. the referee 
ncing eridence that 

his clients with a 
em, including a break- 

e was not authorized 
Lhe total amount of 

:ound guilty of violating 
Regulating The Flori- I linary Rule 2-106(E). 

ie Bar’s allegation that 
sjive fee, the referee 

percent fee for the 
ed $134,500, was exces- 

, the referee recom- 
und guilty of violating 91: ere was not sufficient 

:ood forged Mrs. Long’s 

eaiing. 
1 
1 

I. 
6‘ _. the referee recom- 

1 

peement ,  the referee 

thc judgmcnt to rcduce 

r 6 1  . j t f ) (2 ) .  Thc rcfcrcc I e of thc writtcn fcc agrcc- 
.c u n d  Mrs. Long a n d  Mr. 

I 19$’ 

recommends that  Rood be found not guilty of 
the Bar’s allegations on that  issue. 

As aggravating factors, the referee found a 
dishonest or selfish motive; a pattern of 
misconduct; multiple offenses in the same 
case; refusal to acknowledge wrongful na- 
ture of conduct; vulnerability of victims; 
and, substantial experience in the practice of 
law. We also note that since the referee’s 
report was submitted, Rood has been in- 
volved in a separate disciplinary proceeding 
that resulted in a tu-o-year suspension from 
the practice of 1aw.j 

In count two, the Bar alleged that Rood 
intentionally allowed a letter of credit to 
expire, made a false promise to pa!* a judg- 
ment, and was held in nillful contempt of 
court in violation of rule 4-6.4 of the Rules 
Regulating The Florida Bar. We accept the 
referee’s findings of fact and recommenda- 
tions of guilt on both counts. but we disagree 
ni th  his recommendation that Rood he dis- 
barred. The nature of the charges against 
Rood and what he did do not reflect an 
unfitness to practice law, and thus we do not 
find that  disbarment is warranted. 

[I ,?]  LVe agree with the Bar and the 
referee that the rules of professional conduct 
require 1auTel.s to abide by specific stan- 
dards regarding fees for legal senices. 
These standards were created. in part, to 
ensure that: 1) the public is informed about 
the fees for which they will be financially 
obligated; 2)  disputes regarding fees are 
minimized; and, 8) lanyers are paid in pro- 
portion to the services they render. By fail- 
ing to provide the clients with a witten fee 
agreement and failing to itemize the costs in 
the closing statement, Rood violated the pro- 
fessional standards set forth in rule 4-1.5. 
Rood argues that when he was representing 
Mr. Thrower and Mrs. Long in their appel- 
late case, the law entitled him to collect a ten 
percent fee regardless of the amount of work 
he did on the appeal. Former Disciplinary 
Rule 2-106, also in effect a t  the time Rood 
assisted in the appeal, prohibited a l a v e r  
from collecting a clearly excessi\le fee. We 
are persuaded by the referee’s findings that  
Rood’s fee was escessive in light of the fact 

5. The Flu Bur v ,  Rood. 622 So.?d 974 (Fla.1993). 

that  the appeal never proceeded past the 
notice of filing. 

As to count two, a lawyer should never 
mislead the court on a proposed course of 
action or fail to keep a promise made to the 
court. There is e\<dence that Rood did both, 
even though he may not have intended to do 

For the above reasons, Edward B. Rood is 
suspended for one year, to run consecutive to 
his current two-year suspension. Judgment 
for costs shall be entered against Rood in an 
amount to be established in a separate order 
by this Court. 

so. 

It is so ordered. 

BARKETT, C.J., and OVZRTON, 
McDOKALD, SHXW. CRIMES, KOGAN 
and HXRDIYG, JJ., concur. 

John R. PATRY, Petitioner, 

v. 

William L. CAPPS, M.D., 
et al., Respondents. 

30. 81963, 

Supreme Court of Florida. 

March 10, 1994. 

Medical malpractice action was brought 
against physician to  recover for injury to 
child allegedly as result of delivery by Caesa- 
rean section. The Circuit Court, Hillsbor- 
ough County, J. Rogers Padgett, J., dis- 
missed action. Parents appealed. The Dis- 
trict Court of Appeal, 618 So2d 261, af- 
firmed. Review was granted. The Supreme 
Court, Kogan, J., held that physician’s ac- 
knowledged receipt of timely written notice 
of intent to initiate medical malpractice ac- 
tion was sufficient, even though plaintiff 
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PATKY v. CAPPS 
Cituw6633 So.2d 9 (Fla. 1994) 

Fla. 11 

fied mail, return receipt requested, as pi*o\id- 
ed in the statute. 

On appeal, the district court recopizecl 
the harshness of requiring strict compliance 
nith the mode of seivice provided by the 
Legislature but felt compelled by precedent 
to affirm the dismissal. See Solinmudo P.  

International Med.  Centei*s, 544 So.2d 1031 
(Fla.ld DCA) (notice sent by regular mail 
insufficient under section T68.S7(?1)). i.ez.iew 
dismissed 649 S0.W 101s (Fla.1969): Gli- 
neck I: Lent:, 531 So2d 4.58 (Fla. 3 h  DCX) 
(only written notice by certified mail. return 
receipt requested. sufficient under Fection 
76E.Si(2)), rerien. dmied 5% So2d 399 (Fla. 
1988). The court beloir also rejected the 
Patrys' claim of estoppel or waiver under this 
Court's decision in I i ? y e n o l l  1'. H o f l m o i ~  .5S9 
So2d 223 (Fla.19911. 61S S02d a1 2163. 

[Z ]  Section 7fjS..jX?~. Florida Statute. 

Prior to filing a c!aim fw medical malpracc- 
tice, a claimant shall notify each prospec- 
tive defendant by  cei-f{t?ed nioil. y e t i (  171 

receipt reqiiested of intent to initiate litiga- 
tion for medical malpractice. 

(Emphasis added). Timely w i t t e n  :lotice of 
intent to initiate litigation is a condition pre- 
cedent to mainraining a medical malpractice 
action. Wiil ium 1'. Cavzpayndo. 5CS Sn.3d 
982, 983 IFla.1991). Lnder the sratutory 
scheme, sen ice  of presuit notice tolls the 
statute of limitations during the ninety-day 
presuit screening period provided for in the 
statute. The plaintiff then must file suit 
uithin ninety days after the receipt u a s  re- 
ceived plus the Dearer of either six:: days or 
the remainder of the rime left under the 
statute of limitations.' 4 768.576):  Boyd 1'. 
Becker, 627 So.2d 451 (Fla.lY93); T u ) ? t z e ~  t'. 
Hartog, 61s So2d 177. l d2  (Fla.1993). 

The parties agree that timely ui-irten no- 
tice must be given under section 768.X.1)  
before a medical malpractice action can be 
maintained. However, they disap-ee as to 
ivhether strict compliance with the mode of 

(1987),3 provides: 

3. Currcnt section 766.  IOblI).  Florida Statutes 
( 1 9 9 3 ~  also prwidcs for s n i c ~ '  bv ccrtiticd mail. 
rcturn rcctipt rcquusrcd. 

sen ice  provided in the statute also is man- 
dated. 

Dr. Capps takes the position that only 
sen ice  by certified mail, return receipt re- 
quested, i s  sufficient. H e  bases his ar@- 
ment on the plain language of the statute, 
this Court's decision in Williariis< and our 
adoption of Florida Rule of Cit-il Procedure 
1.650, The Patrys and the Florida Academy 
of Trial Lauyers. as amicus curiae. maintain 
substantial compliance with the mode of ser- 
vice portion of the statute is all that is neces- 
sary to accomplish the le@slati\-e purpose of 
facilitating the early resolution of medical 
malpractice claims. Thus, the>* point out 
there is no reason to construe the prollsion 
in a manner that results in an unreasonable 
denial of access to COUITS. See W'eiwstock v. 
Groth. 62Y So.?d 635 iFla.1993) (purpose of 
presuit requirements is to alleriate high cost 
of medical malpractice claims t h o u g h  early 
determination and prompt resolution, not to  
deny access t o  courts). 

Dr. Capps correctly points out that as a 
general rule this Court must @ye effect to 
the plain and unambiguous language of a 
statute. However, it is equally clear that  a 
literal interpreration i s  not required when 
such an interpretation would lend to an un- 
reasonable or ridiculous conclusion and there 
are cogent reasons to believe the letter of the 
law does not accurately reflect the legislative 
intent. See Holly L'. Aidd 450 So.7d 217, 219 
(Fla.l9& ). 

[3] Thus. in deciding whether strict com- 
pliance with the mode of service protided in 
section 'i68.5Xli is mandated. we look to the 
purpose of the legislation. We begin by 
reviewing the general purpose of the presuit 
notice and screening requirements set forth 
in the statute. These requirements are  "de- 
signed to facilitate the amicable resolution of 
medical malpractice claims." Ingersoll u. 
Hoj%tan, .589 So2d 223, 224 (Fla.1992). The 
goal of the legislation is to promote the set- 
tlement of meritorious claims early in the 
controversy in order to avoid full adversarial 

4. Althouxh thc statuie IS tolled as of'the date the 
notice of inrcnt IS mailcd. thu tolling period is 
measui-cd I')-om thc date thc nuticu is rcceivcd by 
the prospccrivc dcfcndant. Bovd v. Beckur. 627 
S d d  481 tF la . lYY3I .  



Mien considering other st;jt\ite: that :ip- 
pear t o  mandate a .;pecifk niodt of sw- j cc .  
several Florida coui*ts ha1.e held actual notice 
by a mode other than that prezcribed suffi- 
cient. See. c..y.. L S. F P o i < / i r t x  L T D .  L'. 

.19iceli ,561 So.2d 1% (Fla. 2 i  DC.1 19901 
(statute that prorides for delivery of notice 
hy certified or regmered mail. return receipt 
wquested, in wo!-rhIesc check aCtiiJR requkeu 
unly some type of personal tielivery be) unci 
I-egdar mail); L'oi!.Plr f ' ,  . \ ~ ~ t ~ / f J .  %:< S!:>,?d fjbs 
(Fla. 1st DCA 1 9 X  iactua! tle1i1.ei.y of notire 
1:iy reg-ular mail was sufficient under norice 
requirement of Mechanics' Lien Law that 
provided for delivery of notice of claim by 
cmified or repstered mail ) .  Mast notad>*. 
in Phoc12i.r ])is. Co. L', .UcCc,i-lziick. 5 - 2  Su.2d 
lOj0 (Fla. '7d DCA 1989). the Second District 
Court of .+peal held ac~ual  norice Sy a mock 
other than rhar authorized in section 627 . -  
326t l ) ra ) .  Florida Statutes ~ 1 9 % ~  suf5cien: 
to preserve an insurer'. righi to a s e n  a 
coverage defeense. Cnder that statute a lia- 
bility insurer i s  precluded from asserting il 

coverage defen.;e. unless vithir, thirt;,. days of 
knowledge of the d e i e n x  wi t ten  noticc ie 
given to the insured hy  re@stered or certi- 
fied mail, or hy hand delivery. The P h ~ ~ ~ i l j .  
court recognized that the lanfiape pl-oricling 
for notice by certified mail. registered mail. 
or hand deli\*er;: eliminates problems in pro\-- 
ing timely sen-ice: but held that when the 
insured concedes actual notice. srricr compli- 
ance is not required. Recognizing that the 
statute a l low an insurer to deny cowraEe by 
certified letter sent to the insured's last 
known address. even if the insured never 
actually receives the notice. the Pho~71.1~: 
court refused to interpret the Statute to per- 
mit a denial of coverage where notice is 
never received hut to preclude denial when 
actual notice by regular mail is conceded. 
542 So.2d at 1032. 

A similar absurdity would result if' ~e were 
to accept Dr. Capps' construction of section 
768.57(2). I t  appears that notice of intent to 
inidare litigation sent certified m:d, return 
receipt requested. n.ould he sufficient to toll 
the statute of 1iinit:itions. even if the noticc 
was not actually r e c c i ~ c ~ l  hy the clcr't~nc-lant. 
Zackei. 5, Cr<g?, WI So.% 1-10 (F1:i. 4th Dr'X 
I W ) ,  reriplo devi~if+ t20  SO.."^ ;IiO I F1;i. 
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possible t o  construe the proIision in a man- 
ner that favors access nithout running afoul 
of the goal of the lepslatively authoi-ized 
mode of ser.ice. This is t rue because tol!in,g 
the statute of limitations where yeceip: 0:' 

uritter. notice and lack of prejudice are  con- 
ceded avoids the unreasonabie result of ch::- 
ing a valid claim \There there ir no question 
that the defendant actually received :iRiei:* 
notice, the contents of which is evidenced in 
wiring. Moreover. where the deiendafit 
concedes actual receipt there should be no  
problem computing the other time perlotis 
that begin to run aftel. the notice is I-ec;-il-ed. 

?;either our decision in M - i / j l u , t ) . ?  nor ow 
adoption of Florida Rule of Civil P~oceciure 
1.650fd)il) require a different cnn.itl-uc~ion. 
Williams addressed the complete absence of 
presuit notice. That decision s tands for rhe 
proposition that timel>* ivrjtten notice is a 
condition precedent t o  the maintenance of a 
medical malpractice action: ir was not in- 
tended to mandate strict comphance u i th  rhe 
mode of sen ice  prottded for in the statute. 
+h noted above, unlike the general notice 
requirement contained in 5ec:ion 76S.37(2). 
the mode of s e n i c e  authorized in t!iat sub- 
seetior, does not go to the heart of the presuit 
notice and screening process. Like\iise. in 
adopting rule 1.63, I?? re Medica-l .Mtripmc- 
tiw Presait Scveen,i,ug Rilles-Civil Rides or '  
P,Pccdwe, 536 So.2d 193 iF!a.19&). we did 
not speak to the issue o f  wherher sen-ice by 
ceitificd mail was the only acceptable mode 

5 .  Consibtcnt u i t h  thc statuic. Flonda Rule 01' 
ci\-il Proccdui-c 1 bjO(d)f 1 )  pro\,iduk that scmicc' 
of the notice 1.d intcni 10 i n i ~ i a ~ c  l i t iga t ion  ,hail 
be by cerrificd mail, re turn reccipt rcqucsicd. 

e w d  iechnical matters of form. n i t h  which 
.stricI compliance is unnecessary. 

B.4FXETT. C.J., and OI-ERTOX. 
SIcDi)Si=1LD. 3H.LW. GRIMES and 
H.C?l3IliG. J J . .  concur. 

Michael BEDFORD, Petitioner. 

v. 

ST.4TE of Florida. Respondent. 

No. 81896. 

Supreme Court of Florida. 

March 10, 1994. 
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tiously considered by the trial judge .  HOW- 
ever,  Xvhcn iuund relevant xvirhin the 
limits of the stated rule, such evidence 
should be p e r n i t t c d  to go to the jury. 

V'e have thoroughly scrutinized the rec- 
ord and  have careI 'u l l~*  exnmincd all of 
tfie evjdcncc in accord with the require- 
ments of Section 924.31, Florida Statutcs,  
E.s..~l., in o rdc r  tr, ?ct:rmine whether  t h e  
ends of jiis::cc rcqziire a new :rid. Find-  
ir:: no e r r o r  3r.d fi:iiing as we do  that t he  
ends of j u s t i c e  do nor de-and a n c w  trial, 
the juCgnicn: u:idcr a:;ic-k is Z i f i r r n x i ,  

A ffi r m cd. 



the pleadings and  depositions and  afit;vi:s 
raised substantial f ac t  issues as to Lvhc:hcr 
physician negligently or unskillfully ap- 
plied cast 40 as to cause a “pressure sore” 
on patient’s arm tha t  resulted in :he l‘olk- 
rnann’s cont rac ture  and negligently failed to 
heed the c:assic \yarning$ o i  Volkmaix’s  
con t r ac twe  while the cast  was on the pa- 
t ient’s  arm and to  bi-valve t h e  cast t G  re- 
move the pressure,  and c.hcther such nezii- 
g e n c t  v a s  the p ros ima te  m u s e  GI’ the inju- 
ry, precluding s-xnrnary judgment. 

Decision o i  District Court  o i  Appeal  
qcashed with directions. 

I. J u d g m e n t  -185.3(21) 

In malpractice action a~::inst pF:,,si- 
cian chsrgcd  \vith ncgiigence in trc:>::n; 
th iee  year  old patient for sirnpie f:x::::e 
of her  elboa-, allegedly result ing i n  per- 
r a n e n t  i n ju ry  to he r  hand k::o\vn 3s 

i schexic  paralysis or “Vo1kmnni:’s ccrn- 
t rac ture” ,  t h t  pleadings and depositions 2nd 
ai5davits iaiscd substanrial fac t  issue, ~5 to 
rrhethcr physician negligently o r  un.’xill- 
:‘3lIy zppliet! cast so as to cause a “prcisure 
mre”  on patient’s arm rhzt resuitcd in 5 e  
Volkmann’s contrzc:ure and negiijic:;:!y 

r m n n ’ s  contracture while the czs t  was on 
the patient’s a r m  and to bi-vaive the cast to 
remove the pressure, and  whcther  silc!i neg- 
ligence was  the  pros imatc  cause o f  the in- 
jury, precluding summary  judgment .  

. n ,  ;L!cd to heed the ciasjic warl ings of 1’0ik- 

2. Physlcians a n d  Surgeons +18(9) 

I n  malpractice action, e sccp t  in rnrc  
cases, nc i ther  the cour t  nor  the  ju ry  c m  
or  should be permitted to decidc, arbit:a:ily, 
u h a t  i s  or  is not  a proper dia, m n o j i s  O r  a n  
accrptable method of t rea tment  of a h m : a  
ailment. 

3. Physicians a n d  Surgeons -18(8) 

Jurors  of 0rdiz;iy intclligcnce, s m s e  
a n d  judgriicnt are,  in  m a n y  C Z S L ‘ S ,  cnpT.bie 
o i  r c : i i h i n ~  a conclusion, n i t h o u t  t h e  aid o i  
ex?t. i t  tcstiinony, in a ma1pr:ictice case in- 
voiving R chnrgc of negligence in  the rip- 

plicatioii or atiminir:r:tior! o i  m app:wcd 
nic 2 icsl t r  L ;I :m c11 t. 
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for  summary judgment. Tlic pl3i;:tiffs re- 
lied also upon these dcpositiors in opposi- 
tion to the motion and, addi:ionnll!r, upon 
thc nfidavits of lay pcrsonj--tcla:i\*es and 
i~ciehbors  of the plaintiiis--3nd thc dcposi- 
tion of m o t h e r  physician. Thc trial judge 
c o n c ! u d ~ d  that the doctors’ dcpositions 
prcvcd there w3s no ncyiircncc on the par t  
oi Dr. I-Iiimcs and that this sho\\-iti;. was 
n n t  S U C C C S S ~ U ~ ~ ~  controvcrtcd by FlriintiFis. 
HC thcrcunon entL:red siimnxry juc!g:ncnt 
for  Dr. ~ ~ L i i l l C 5 .  

I n  afiirniing the summary ji i i ignicnt the 
District Court of -4ppeal relied, in part, on 
the following rule : 

“The overpowering authority is that 
generally espert testimony is ncccssary 
to sustain a malpractice 3c:ion against 
a physician or surgeon. hnnotat ion 
141 A.L.R. 6 ;  and Foster v. Tiiornton, 
1956, 125 Fla. 693, 170 59. 459. :\n 
exception to this gciicT:L1 ru!c is ap- 
plied in caws \\-here umit of skill o r  
lack of c u e  on thc part of thc i)i:ysician 
or :uryt‘on is so 0l)vious 3s to Lc wiihin 
the uiidcrstanding ot” lsyrnen and to  
ncccsi ta tc  only corn:on ki?o\\~lcCgc 
2nd cspc icnce  to juiige it. 111 scch 
caws, espcrt evidcr,ce is Jot rccluircd.” 

F i n d i y  t h t ,  as  to the c!inr:cs of ncgli- 
gcncc,  the 11cpo:itions aiid afiidl\.itc did not 
rcvcnl 3 situation inlliiig ni;!i:n t he  esccp- 
tion to thc gcnera! rule nnd, in J.c!dition, that 
thc plsintiffs did IlGt show any “conipctent 
basis’’ f o r  a jury r1ctcrn:i::ntion in thcir 
fnvor of :he issue o f  prns in in t r :  csn~se, the 
District Court of Xppcr?l nC-riilcd thc sum- 
ma-y jud;iiicnt in favor of Dr.  1-1unic.s. 

?’be plaintiffs contcnd tha t  the decision 
of the appellate court is i n  direct conflict 
with the many decisions oi this court re- 
sIicctiitg the propriety o i  a stimniary judg- 
mcnt \$-hen there are  jic:iuinc issiics of ma- 
tcrial incts, and with the liccision of this 
court in Uohr v. Smith, Fla.l3I& 104 %.2d 
3, 32. 

In the D o h  cast  this court rcvcrwd a 
dirrctcd verdict nrid . i t i ( l p e : i t  in fn\ .or of 
dc.icn(lnnt. nn nncstlicList, dcspitc the ab- 

] i n  <,I 2,1-4?1!! 
FI.?.C‘JS. 110-11: so 2d-2 

sence of espcr t  testimony that “what hap- 
pencd in [the] case amounted to  negligence 
on the p Y r t  o f  the anesthetist.” I t  appeared 
that the inesthetist made a routi1.e exam- 
ination of the patient’s mouth prior t o  an 
opcx t ion  ior the purpose of Ending out 
whether the patient had false teeth. she  
did not question the patient in t i i s  respect, 
howcver, because she thought the question 
would be insulting, and did not discover that 
the poticnt h.zd a bridge containing two 
false tee!h. T’ne anesthetist inserted a tube 
into the patient’s windpipe to supply the 
lungs lvith osygen during the operation, 
using a laryngosccpe for the purpose of  
propcrly placing the tube. During this 
proccss the two iz!se tecth on the patient’s 
bridgc\:ork broke off and lodged in the 
paric:it’s right bronchus. There was es- 
pert testimony that it was possible to break 
teeth lvhen usirg the laryngoscope “even 
when t h e  greatest skill and care wcre ex- 
ercised”, and no evidence that the anes- 
thetist “deviated from approved practice”. 
“Eu:,” said this court, “the fact  remzins 
thzt the tccth were broken and lost dc5pite 
the ancsthctist’s consciousness of such a 
contingcncy as evidenced by the ‘routine’ 
c:aniinntion obviously intended to prevent 
the very thing that occurred. * 
The j u r y  could have decided from com- 
mon kno~vlrdgc and experience, regard- 
lcsc o i  espef i  testimony, that the patient 
nccdlcrsly suffered from a condition the 
sni.st!ictist herself sought to prevent. 
Aiontgomcry v. Stsry, Fla., S4 S o 2 d  34;’ 

In the citcd case, hIontgomery v. Stary, 
supra [N So.2d 40.1, this court affirmed a 
judgmcnt  for  p1aint:ff in a malpractice suit 
involving an allegedly negligent application 
of an acccpted medical treatment. Expert 
testimony in support of the plaintiff’s 
theory \vas attacked by the defendant on 
the ground that  it was not shown that the 
witnesses, who were Chicago physicians, 
had pr2cticc.d in a community similar to 
the 1oc:i;ity in wh:c!i the defendant physi- 
cian prJcticcd. In holding that the rule 
coiitcntlcd for did not necessitate a reversal 
undcr thc facts of the case this court said: 
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the facts of the instant case. In  his dep- 
osition Dr. Humes tcstificd that Vok- 
mann’s contracturc “is a complication of  
elbow fractures that is borne in mind by all 
doctors”, and that hc told the pnrcnts to 
notify him “in case of marked swelling, 
pain, numbness, o r  color change to the 
hand”-all signs o f  Vollnlann’s contrac- 
rure. Anothcr sign is difficui:!: in flexing 
the fingers and a n  unduc amount o i  pain 
in attcmpting to eztciid thcni. In  their dcp- 
ositions the parcnts tcstiicd i:-,~t the child 
had all of thcsc sy:;:p:oms; that they told 
Dr. Hurncs about t!ie cl:i!6’s csiititiuous 
complaint of  pain 2nd c~l lc .~!  his attci’ition 
to tLe othcr sign’s. Hcrc,  as in Dohr V. 
Snith,  the deiendsnt shelved by his own 
testimony thtr  I ~ c  n - 3 ~  coi:stio~!s or’ rhe pos- 
sibility of Vdl;:;~,~.nn’s con;;x?ure and 
wariicd the psra::s to be cn ;he lookout 
for the clnssic signs, >-ct  6jd zot obierve 
or liecd thcm hilxscli. Par3pl:rajing Dohr 
V. Smith, “The jtrry could have  dccided 
from common knon-icd:e and espericnce 
rcgardlcrs o i  expert tcstimony, that the 
patient ncedcssiy :nfic:cd i:m a condi- 
tion the [dcicndant hic:scli] soc;‘llt to pie- 
v c:1 t.” 

Rcfcrcncc s!ioii!d bc mnde to  :he District 
Court’s c::i!:;, ;i;ipnrc.nt!y v;i:!i approval, 
the following qt:ot;ition i;om 41 :lm.Jur., 
Physicians and Surgcons, 5cc:ion 131 p. 
744 : 

“The opinion of lay  wi:ncsscs as to 
the appcnrancc of 311 inj1;rcd mcmbcr 
of  tllc plai:itil?’s bod;;, bared u p t  a 
casual esnciiii:ition, iniscs no con17ict 
with the opinions oi c!:ptirt mcdical 
witncsscs who made 3 csrcitll csnrninn-  
tion of  thc actual con(1itions to dctcr- 
mine the proper trcntmcii: to be ad- 
ministered.” 

In  thc only case citcd in sapport of the 
stntcmcnt, Jxkovxch v. l’ocom, 1931, 212 
Iowa 313, 3 7  N.W. 444, 4 4 i ,  76 A.L.R. 
551, thc court was conccrncd x l th  whcthcr 
the trial judge crrcd in rcIu:ing to submit 
to the jory the  issuc of tlic dcicndant phy- 
sician’s allcgcd ncgligcncc in opcrnting on 
plaintiff’s a r m  without first X-raying it. 

The three physicians who esamined the 
arm immediately prior to the oyxat ion tes- 
tified that the mangled, crushcd, and shat- 
tered condition of the elbow of the arm was 
plainly apparent by sight and feeling with- 
out the use o f  any X-ray device. T h e  
Iowa court accordingly Iicld that “the opin- 
ion o f  thc plaintiff arid his young com- 
panion, based solcly upon a mere casual 
esamination of the ourn,n:d sppearanccs, 
though without even a close esamination 
o i  the condition o i  the arm, raises no con- 
flict ns against t h r  positive expert evidcnce 
o f  t3ose skillcd in t!ie science of esamin- 
ills and dctcrmining conditions of the char- 
acter sxch as obtain in this case, who made 
careiul esaminatiorx to ascertain the actual 
coi: di ti o n s . ” 

I Y c  haye no q m x c !  nit11 thc quoted rulc 
as applicd in thc circ*~mS:ances oi and as 
to the issue rniscd in the Jackovach casc. 
But  it is obvious that no specializcd knowl- 
edge is needcd to  obscrve that a child’s 
hand is snollcn or  cold or discolorcd or 
that shc has ciif5cult>* in moving her fingers, 
nor to rcport that a child cons:an:ly com- 
phiiis of  pain in her arm. The fact that 
Dr.  Hurrcs arid one other physician, a 
rncdical doctor, who esamincd the child 
Xvhile thc caFt was still on hc r  arm “could 
discern no signs of nor did they discover 
thc dcL9eloping of the contracturc until re- 
moval o f  the cast,” as stated by the Dis- 
trict Court of Appcsl in its opinion, is not, 
in our opinion, conclusive of the question 
of nhcther  such sigcs were acttially pres- 
erit and slioirld hn;.r bcen discerned and 
hccdcd by Dr. Hwncs,  even though the evi- 
dence thcrcof was givcn by the parents and 
othcr laymen. Cf. Grilginski v. Lane, 1934, 
1 7  Wash. 121, 30 P . ld  970;  Bartholomew 
v. Butts, 1942, 232 Iowa 776, 5 N.W.2d 7 ;  
Eaird v. ru’ational Hcalth Foundation, 1940, 
235 Mo.App. 594, 144 S.W.Zd S50; Van 
Der Bie v. Kools, 1333, 264 X c h .  465, 250 
N.W. 26s. 

Moreovcr, thc rccord is  not dcvoid of  
espcr t  tcstimony as to the condition of 
thc child’s hand while thc  cast was still 
on hcr arm. A third physician--a pcdia- 
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n t h e r  than a f racture  blister. Th i s  same 
physician testified that he  had the im-  
prcssion that  the contracture “was one of  
thcse that  gradually developed with the 
maturing of the scar in the arm about the 
muscles and  contractcd the a rm down, the 
rruscles down, ra ther  than a thing that  came 
on immediately after reduction of the irac- 
ture.” He rulcd out darnagc to the m c d h  
iicrvc or injury to the blood vessel  as a 
muse of cskcmia in the case. I t  \\-as shown 
that the sorc‘ on the child’s a rm dcvc!opcd 
in:mcdinte!y beneath a place in the cast on 
\*:hich there  lvere three indentations, ap- 
parently finger marks; and a a i tnezs  xvho 
was present at the time Dr .  Hunies applied 
thc c i s t  tcs:ificd that Dr. H::mes obscrved 
tkcse indcxz t ions  and ;trnn:k:d, “I dor:’t 
like this c:st worth a dnn::~”, but s;:&,rcd 
fu:?lier t h t  the e!Sow w s  50 ~ c ! l  5:: 
t!lJt h t  did not tvish to d is turb  tii. t..it. 

however,  since thcre remains the additional 
factor  arising out  of his allcgcd ncgli,-cncc 
in fniling to bi-t.Alve the cast  and rclicvc 
thc pressure. /\ti(!, in all the circumstances 
hcrc,  we think that t h c r e  was suficiciit eci- 
dc:ice tcnding to prove the issue of p rox-  
imate cause to require thc subniission of the  
case to the jury.  Cf. S u n d e r s  v. Lisch- 
kofi, supra,  1SS So. S l j ;  Slontgmicry v. 
Stary, supra,  S-r S0.2d 34. 

:\ccordir?gl>~. t h e  decision of thc District  
Coiirt oi . , lppcnl  is qnashcd with dire:- 
tions to rcvc:br: :!:: j i r i : p c n t  of the trial 
court  and  rcrr,,siid the cztuse to that  cour t  
fo r  fur ther  proceedings. 

It is so ordcred. 

TERRELL, C. J .  a n e  DREW, TFIOR- 
S.-\L and O’COSSELL, JJ., concur. 

Since rncdicine is not an exxi :  scil?c?,  it 
is difticult, i i  not i r n p o ~ s i b l c ,  i;: X:~~\?T:!C!~CC 

c:!ccz to nrrive a t  2 convictio:: io rrir~rsl SLT- 
tJii::y n j  to tlie ca::sc o i  a ~ < l l o i ~ j c i c n !  COF.- 

d:tian of a p t r ~ o n .  S c c  F,:tf::r v. Thor2- 
ton. S:IF;-A, 160 so. a t  ~:.cc -,’, , .?: 5 :  

i n  Dirnock v. Miller, 232 Cz!. IL<, 2 , ,  
j l l , 3 1 2 :  

, ( . -  

“ I f  * * * it is xccessn?: to d,. :n- 
onstrate conclu:i.icly a n d  b<-;:~i:i~l i l ; ~  

pozsilility of a doubt that  :i!c nl.:li- 

gcnce r c s u l t ~ d  in the inj,L!ry, i; *.’ 

ncccr bc possible to recovcr in 3 C : I - C  

of ncgiigciice in t h e  prac:ic!: o i  n ~ 7 . 8 -  

fcssion \i.iiic!i is not :in c:<:ict s 

I?:re, it obviously can::ot bc 
tiic c\*idciice dcmonstr3:cd conilu.i:r!y 
t1i;it the sore was  cnu:c.d hy tlic iii(i(:!>,:>- 

tions on the  cas t ;  but bccausc n i  tlic 1 0 ~ ~ -  

tion of the  sore  in the arc3 inimciliatcly 
bci iu~t l i  such indentations, it is rc:iwii:ib!c 
and  logical to infcr  that  they wcrc  a prob- 
able and not merely possible factor in ;lie 
dc\-clopment of the pressurc sorc. LL’lic~licr 
the ju ry  would have the riglit to  hold tl:c 
dcfcndniit  liab!e for  the child’s i n j u r y  on  tlie 
h i s  of the alleged n c g l i ~ c n c e  in nppiy- 
ing the cas t ,  done ,  nerd not be dccidcd, 

Charles W. C L O U D ,  Petit ioner, 

V. 

D o n n l d  FALLIS, Respondent .  

SiiIirorne Court of Florid& 

ilri:il 10, 13Z3. 
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SH.4NDS TEACHING HOSPITAL, Ste- 
phen B. I'ogel. M.D., and Gordon 

L. Gibbey, M.D., Petitioners, 

I.. 

\Villiarn G. MILLER, Jr. and Jacquel ine 
Miller, Respondents. 

No. 94-1499. 

Pismct  Court of .4ppeal of Flonca. 
First Dis t r ic t  

Aug. 81, !Y94 

Peution for w i t  of certiorari was made 
TO 3istrict Court of -4ppeal. folloninp r i a l  
-yn~r:'~ denial of motion t o  dismiss complaint. 
The Court of Ippeal .  Barfield. J.. held that 
medical malpractice claimant war: required to 
.:ubmit corroboratLing medical esperr opinion 
in support of claim prior to  expiration of 
statute of limitations. 

Petition F a x e d :  trial order qu2shed: 
m e  remznded x l th  instructions. 

Physicians and  Surgeons -1S.20 
In order t o  avoid dismissal of complaint 

x t h  prejudice, medical malpractice clzimant 
i~ required to submit afiidaiit of physician in 
:upporr of claimed malpractice prior tt erpi- 
ration of statute of limitations. IVest's 
F.S.-L $ 766.103(2). 

Toby S. Monaco of Monaco, Monaco 6: 

Marie A+ Mattox of Marie k Mattox. P A .  
Birder, P A ,  Gaines~-ille, for peutioners. 

Tallahassee, for respondents. 

B-RFIELD, Judge. 
Petitioners, defendan& in a medical mal- 

practice action, seek certiorari review of an 
order denying their motion to dismiss the 
complaint for failure to comply with the pre- 
suit requirements of chapter 766, Florida 
Statutes (1991). Finding that  the trial court 
departed from the essential requirements of 
la\!,, we grant  the petition, quash the order. 
and remand for entry of an order  dismissing 
the cause with prejudice. 

The parties agree that the statute of limi- 
tations began t o  run on January 17. 1P91. .4 
notice of intent to initiate litigation \vas 
maiied to the defendants on January 13. 
1993, at which time the plaintiffdrespondents 
filed a "Petition for ExTension of S t a t u e  of 
Limitations" for 90 d a y  t o  allow for a rea- 
sonable investigation under section 766.106. 
Florida Statutes. The complaint was filed on 
-4pril 13, 1993. alleg-ing that the defendants 
"either neglipntly performed spinal aner-- 
rhetic ui th  complications resulting thereafter 
or negligently performed the colecLorny and 
ileoanal anastomosis." KO corroborating 
medical espert opinion was submimed LO the 
defendants a t  the time the notice of inten1 
was mailed. as required hy section 766.103(3). 
nor wa5 one submitted prior to the running 
of the statute of limitations. 

The issue is whether the failure to pro\-ide 
a coY!-oboradng nedical erpert opinion n i th  
:he notice of intent t o  initiate a medical 
malpractice action is a fatal omission in rhe 
presuit requirements of chapter i66. The 
case law indicates that it is not fatal if the 
required verified, w i t t e n  opinion is prmided 
\Tithin the statute of limitations period, but 
:hat it is fatal if the limitations period ha: 
run Le.. if the lirnirxions period h25 not run, 
;he action should be dismissed itithout preju- 
dice: if the statute has run, the action should 
be dismissed with prejudice). See S?(ai+er t'. 
St. Joseph's Nospz2aL Inc., 633 So.2d 917 
(Fla. Pd DC.4 1993): hfim12i Physical Them- 
py Assoc., I ~ K .  T. Savage, 632 So2d 114 (Fla. 
3d DCA 1994). See d s o  R'eiiaslock T. Groth. 
619 So2d 835 (Fla.1993); IPillio~nrs L'. Coni. 
pagnulo, 3% So.2d 982 (Fla.1991); Isgersobl 
t. Hoffman. 589 So.2d 223 (Fla.1991); Hospi-  
tal Corp. of America 2'. Lindberg, 5i l  So2d 
446 (Fla.1990); Bmce H. L y i ~ z ,  M.D., P.A. 7:. 

Milbr, 498 So2d 1011 (Fla. 2d DCA 1986): 
Public Health Trust 'u. Knuck, 495 So.3d 834 
(Fla. 3d DC-4 1986). But see k'i tkml 7:. 

Adekras, 19 Fla. Law Weekly D1108, - 
So2d - (Fla. 3d DCA May 17, 1994). In 
the instant case, the limitations period had 
run, and the trial court  therefore departed 
from the essential requirements of law when 
it denied the motion to dismiss. 

Stcbilla v. Mussdlcin, 595 So.2d 136 (Fla. 
5 t h  DCA), rev. deni,ed, Alussdbw7 '11. S tcbil /{~,  

604 So2d 4S'i (Fla.1992' ( i  ' 

because that case arose , 

between the effectice dalt 
requiring submission of 2 :' 
davit "at the time the :. 
initiate iitigation is $/PO'  ' , 

date of the correction t t '  
of the affidavit when the : 
tw i /cd.  i' nfortu n htel y . 

the holtling in S f o h i l l o  i. 

spect t b  rnaipracrice FuI: ,  

"glitch" period in Iljl,fl!/ / 

539, 544 n. 2 (Fla. 1 S i  
I'h!gsir70 ti,? I't+otcrtii,c T J .  
IT, 614 Sc2d 2GF; iF!a.li* ., 
the hoiding in Dil,??~. n ' 

knowledge the misstater! : 

The petition is GR.:.:. 
couyt's order is QUPSHE: 
R E K 4 N D E D  for entry 1 .  , 

ing the cause a i t h  p w j ,  !. 

hIIYER and MICKLZ 

John D. TOWNSESD I 

Townsend, his wift. 

v. 

WESTSIDE DODGE, IN( 
poration; M S; L Mo!c.*. 
Florida Corporation: i4- 

sonville, a municipa! c<  ' 
Sta te  of Florida, App: : I  

so.  93-3:: 

District Court of A.;l!l 
First D1F;i' 

Purchaser of automn: 8 . .  

leging false arrest. The (.::. 
Count)', Virginia I>. Be\-:::.': 
mary judgment for sc.1;. ' 

taken. The District Co>.i:.: 
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agree that the statute of limj- 

run on January 17, 1991. A 
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defendants on January 13, 
e the plain~ffdrespondents 

for Extension of Statute of 
90 days to allow for a rea- 

;gation under section 766.106, 
The complaint was filed on 

lleging that the defendants 
?ndy performed spinal anes- 

ications resulting thereafter 
rformed the colectomy and 
osis." No corroborating 

opinion was submitted to the 
time the notice of intent 

uired by section 766.203(9). 

limitations. 
mmitted prior t o  the running 

ether the failure to  provide 

intent to  initiate a medical 
is a fatal omission in the 

; medical expert opinion a i t h  

t nts of chapter 766. The 
.:es that it is not fatal if the 

written opinion is proiided 
of limitations period, but 8 the limitations period has 

.:mitations period has not ran, 
oe dismissed without preju- I has run. the action should 

:rh prejudice). See Sitare: I , .  

. I i td. I i r ~ . ,  634 h . 2 d  71; 
); Mi,unti Physical Thera- 

S*e also Wei7~tock  2'. Groth. 
a.1993); M'illiu?ns c. Cam- 
d 982 (Fla.1991); Iugersoll 

'So . ld  223 (Fla.1991): Hospi- 
+cn I:. Lindberg, 371 So.2d 
w e  H. Ly1~74 M.D.. P.S. P. 

I 
I 
1 
P 
B 
Y 

c -. S u v q e ,  632 So.Pd 114 (Fla. 

I 

1 7 ~ t  1'.  h'mick, 495 So2d 
86). But see K:ikrac! v. 

1011 Fla. 2d DC.4 1986); 

P Law Weekly DllOR, - 
.. 3d DCA May 17, 1994). In 

the limitations period had 
court therefore departed It requirements of law when 

mtion to dismiss. 

*uLLern, 395 So.2d 136 (Fla. E ied .I.lii.ssaLbnz u. Stebillcr. 

TOWSSESD v. FVESTSIDE DODGE, INC. Fla 49 
Ciie na 642 So.2d 49 (Fla.App. I D1s.1. 1994) 

604 So2d 487 !Fla.lSY?) does not apply here, 
because that case arose \tithin the period 
between the effective date of the amendment 
r q u i r i n g  submission of a corroborating affi- 
davit "at the time the notice of intent to 
initiate iitigation i s  .fiile.d " and the effectke 
date of the corection to  require submission 
of the affidavit when the notice of intent is 
l i loi icd. Unior?mately. we incorrectly noted 
the holding in Stpbillo as the law ni th  re- 
spect tG waipractice suits arising after this 
"glitch" period in Dlq55/ I'. Rroiikci: 611 So.7a 
539. 544 n. 1 iF!a. 1st DC.1). re)'. denzed, 
P l c ! j ~ i ~ ~ n i i i '  P i - o t e c t l ~  T m s f  F i r d  1'. Brook- 
er, 621 So.2d '76; lFla.1993). This a x s  not 
the hold in^ in Di(,??y, however, and w2 ac- 
knon-ledge the misstatement. 

The petition is GRXSTED, the trial 
COUI-1's order is QT-GHED. and the cause is 
REMANDED for entry of an order dismiss- 
ing the cause n?th prejudice. 

MISER and MICKLE. JJ., concur. 

John  D. TOiVSSESD and Map. D. 
Townsend, his wife, Appellants, 

v. 

!VESTSIDE DODGE. IYC., a Florida Cor- 
poration; >I & L Motors of Yas, Inc., a 
Florida Corporation; and City of Jack- 
sonville, a municipal corporation of t h e  
State of Florida. Appellees. 

so. 93-38". 

District Court of Appeal of Florida, 
First District. 

dug. 22, 1994. 

Purchaser of automobile sued seller, al- 
leging false arrest. The Circuit Court, Duval 
County, Virginia L. Beverly, J., entered sum+ 
inaly judgment  for seller and appeal was 
taken. The District Cour t  of Appeal, Ewin,  

J.. held that material issues of fact. preclud- 
ing su rnmaq  judgment. esistcd as to wheth- 
e r  seller's alleged negligent handling of li 
cense plate had set in motion course of 
events culminating in police arrest of buyel. 
who had plates in question on her vehicle. 

Reversed and remanded. 

1. Segligence - 6 3 1 )  
Intemening cause wliei<ng tort-ieasor 

from liabiiity musr be compietely inaepen- 
denr of. a:id ncjt in  any tray set in motion by. 
tort-feasor's negligence. 

2 .  Segligence -62(1), 136('75) 
I n t e n m i n g  cause. sufficient to  cllt off 

tort-feasor's liabili~y. must be unforeseeable. 
and issue of foreseeability is t;kpically for 
trier of fact to decide. 

3. Segligence -62( 1) 
I n  order for inte3enin.g cause to c u t  off 

liability of initial tort-ieasor. it is not neces- 
sary for initial tort-feasar to ioresee esacr 
nature of ensuing injury or precise manner in 
wnich it occurs. as long as he or she is able to 
foresee that some injul? is likely to result in  
some manner as consequence of negligent 
act. 

1. Judgment -1P1(33) 
Materiai issues of Fact. precluding sum- 

mar)+ judgment for automobile dealership on 
false arrest claim brought b>* purchaser of 
automobile who had been stopped and arrest- 
ed for having allegedly stolen license plare. 
existed as to whether dealer harl negiigenrly 
mishandled plate. even though dealer c!aimeri, 
that arrest by police n.as an inten.ening 
cause over which it had no control: if proved. 
dealer's negligent handling of place would b t  
act that set in motion course of events culmi- 
nating in police arrest. and dealer would be 
liable for such acts. 

Tyrie A. Boyer of Boyer, Tanzler b Boyer. 
P..A.. Jacksonville, for appellants. 

Carle A. Felton. Jr. of Boyd S: Jenerette. 
P..l.. Srent  Shore of Tromberg, Shore. Har- 
rison k Safer. Jacksonville. for Westsicie 
Dodge, Inc .  



the tieficiency owed hy the entire an) ,  
of Lht renrsl profits that the apartm 
earned during the receivership. byr . 
iiroi'r the trial court's use of' the pru 
formula to allocate the cc.)sis un&r :, 
Febru;ir!- 3, 1990 judgment iind the I I  . .  

est. !ate charges and attorney's fees u :  ... 
the .April 26, 1990 judgmen; betwee!: :, 

iuo loilris. 
Affirmed in part. reverieti in par; _. 

rexisndrd to the trial courr with IRSL- .  

tlOI1S. 

C.lJII)BELL and P.ATTEFSOS, .J3 
concur.  

D a id  \-i c h I) 1 as R-4 G 0 0 S A S AS. a m I n 4 1 I 

child.  By his parents, David R.iGO(:-  
SAS.-SS and Karen E. Ragoonan;,n 
and David Ragoonanan and Karen kl 
Ragoo n a n  an.  in d i v i d ual 1 y . A p pe 1 Ian ! \.  

V. 

.SSSOCI.ATES 15 OBSTETRICS S: 
KiECOLOGY: K.K. I'ankopolus. Y.:',. 
Philip F. Mraterrnan. 11, M.D.: Kanciii; 
P. Cowdin, M.D.. Stuart D o n  Lr- !  
M,I).: and Hospital Board of Directrrl'. 
o f  Lee County d/b/a Lee Mernori:il 
H o 5 pita I. A p pe I lees. 

District Court of .ippeal of  florid:^ 
Second District. 
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RA(;OONANA?U' v. ASSOCIATES I N  ORSTETKICS Fla. 483 
Clte as 619 S o l d  482 (Fla.App. 1 D l s ~ .  1993) 

The Circuit Court. Lee County. R. Wallace 
pack. J.. granted physicians' and hospital's 
motions to dismiss for  failure to cooperate 
in good faith with pre-suit discovery and 
failure to establish a reasonable basis for 
claim. The Court of Appeal, Threadgill, J., 
held that: (1) claimants' conduct did not 
constitute an unreasonable failure to coop- 
erate in good faith with pre-suit discovery, 
and (2)  claimant established reasonable ba- 
sis for medical negligence claitn despite 
their failure to provide name of medical 
expert. 

Reversed 

1. Physicians and  Surgeons -18.20 
Intent of statutory sections setting 

forth pre-suit requirements for medic31 
negligence claims was to alleviate high cost 
of such claims by early determination of 
claims' merits and to provide for their 
prompt resolution, and these provisions 
were not intended to require pre-suit liriga- 
tion of all issues in medical negligence 
claims nor to deny parties access to court 
on basis of technicalities. West's F.S.A. 
$4 766,201-766.212. 

2. Pretrial Procedure *46 
Failure to comply with pre-suit discov- 

ery does not mandate dismissal of claim. us 
dismissal is justified only where failure to 
cooperate is unreasonable, and even unrea- 
sonable conduct mag not justify ultimate 
sanction of dismissal. West's F.S.A. 
5 ;66.10.j. 

3. Physicians and Surgeons e I Y . 2 0  

Claimants' conduct in medical negli- 
gence action did not constitute an unrea- 
sonable failure to cooperate in good faith 
with pre-suit discovery where claimants an- 
swered interrogatories propounded by hos- 
pital. appeared before three-rnember 
screening panel appointed by hospital, and 
supplied hospital with documents requested 
which irere not already in hospital's posses- 
sion, and where only deficiency in claim. 
ants' performance was their failure to pro- 
vide name and :Iddress of their medical 

West's F.S.4. 9 7f;fi205. 
Cases 619420 SO 2d-9 

4 .  Physicians a n d  Surgeons -18.20 
Purpose of requirement of providing 

expert corroborative opinion in medical 
negligence action is to prevent filing of 
baseless litigation. 

5. Physicians and Surgeons e l S . 2 0  
Claimants in medical negligence action 

established reasonable factual basis for 
their claim, despite their failure KO provide 
name and address of their medical espert, 
where their notice of intent to initiate liti- 
gation alleged that  physicians were advised 
of claimants' family medical history of pre- 
mature deliveries yet took no precautions 
against it. that  claimants' child was born 
premature. and tha t  child suffered serious 
permanent injuries including blindness as a 
result of premature birth. West's F.S.-I. 
$4  766 .205(3 ,  766,206. 

6. Pretr ia l  Procedure -581 

methods of terminating litigation. 
MoLions to dismiss are  not favored 

Roger E. Craig of Craig. Ryan 6 Mast. 
Saples .  for appellants. 

LVilliam E. Partridge o i  Lutz.  Kebb,  Par. 
rridze. Bobo & Baitty, P.X.. Sarasota. for 
appellees Associates in Obsrerrics and Gy- 
necology; K.K. Yankopolus. 4I.D.: Philip 
F. Waterman. 11. M.D.: Randall P. Cowdin. 
M.D.: and Stuar t  Don L e y ,  M.D. 

Robert C. McCurdy. Fort Xyers. for ap- 
pellee Hosp. Ed. of Directors of Lee Coun- 

d.'b/a Lee Memorial Hosp. 

THREADGILL. Judge. 
The Ragoonanans appeal orders dismiss- 

ing their complaint €or medical negligence. 
We reverse. 

The Raaoonannns filed an action for 
mrdical negligence against the physicians 
a n d  hospital from which Mrs. Ragnonanan 
received care  during her pregnancy. The 
physicians and hospital filed motions to dis- 
miss the oomp1;iint ullrging that the Ragoo- 
tianan:: had failed LO comply with the pre- 
suit recluirrlnents of chapter 766.  Florida 
Statutes  (lW!I), The physici;ins asked the 
trkd court to detcrrnilw, as provided by 
.section 7W.206, Florida Statutes (1969), 
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whether the Ragoonanans’ claim rests on  a 
reasonable basis and to determine whether 
the physicians are entitled to sovereign im- 
munity under section 768.28(9)(a), Florida 
Statutes  (1989). After hearing argument  
of counsel, the trial court granted these 
motions and dismissed the complaint with- 
out  comment. The Ragoonanans filed this 
timely appeal. 

[ l ]  The intent of sections 766.201 
through 766.212, Florida Statutes  (1989), 
setting forth presuit requirements for med- 
ical negligence claims, is to alleviate the 
high cost of such c!aims by early determi- 
nation of the claims’ merits and to provide 
for  their prompt resolution. 5 766.201, 
Fla.Stat. (1989). These provisions were not 
intended to require presuit litignrion of all 
the issues in medical negligence claims nor 
to deny parties access to the court on the 
basis of technicalities. -1lthough the Ra- 
goonanans’ good faith attempt to comply 
with statutory presuit requirements may 
have fallen short of s ta tutory technicalities, 
it established a reasonable basis for their 
claim and should have survived a motion to 
dismiss, 

At  the outset. ive note that  there is insuf- 
ficient evidence in the record at this s tage 
of the proceedings to determine the issue 
of sovereign immunity, See Testa 1‘. PfnfJ: 
464 So2d 220 (Fla. 1st DCA 198.5). Thus, 
dismissal on that basis was premature. 

[ 2 , 3 ]  We also reject as a ground for 
dismissal the hospital’s claim that the Ra- 
goonanans failed to cooperate in good faith 
with presuit discovery, as required by sec- 
tion 766.205, Florida Statutes. Failure to 
comply with presuit discovery does not 
mandate dismissal of a claim. Wuinscott 
c. Rindley, 610 So.7d 619 (Fla. 3d DCX 
1992). Dismissal is justified only where 
the failure to cooperate is unreasonable, 
and even unreasonable conduct may not 
justify the ultimate sanction of dismissal. 
Id. at 6.50. The only deficient!. in the Rn- 
goon an ans ’ perform an ce appearing in the 
record was their failure to provide the 
name of their medical expert. The R q o o -  
nanans answered inxrrcrgatories propound- 
ed by the hospital, appeared before a chree- 
rneniher screeninr panel :ippointed by the 

hospital, and supplied the hospital with doc. 
uments requested which were not already 
in the hospital’s possession. Such conduct 
does not constitute an unreasonable failure 
to cooperate. 

There remains the issue of whether the 
Ragoonanans’ claim rests on a reasonable 
basis. Section 766.203(2) requires that  

Prior to issuing notification of intent to 
. initiate medical malpractice litigation , , . 

the claimant shall conduct an investiga- 
tion to ascertain that  there are  reason. 
able grounds to believe that: 
(a) .4ny named defendant in the litigation 
was negligent in the care or treatment of 
the claimant; and 
(b)  Such negligence resulted in injury to 
the claimant. 
Corroboration of reasonable grounds to 
initiate medical negligence litigation shall 
be provided by the claimant’s submission 
of a verified written medical espert opin- 
ion . . . which statement shall corrobo. 
rate reasonable grounds to support the 
claim of medical negligence. 
After completion of the presuit investiga. 

tion. any party may request the court to 
determine whether the opposing party’s 
claim rests on a reasonable basis. $ 766.- 
206, Fla.Stat. (1989). If the court finds the 
notice of intent to initiate litigation is not in 
compliance with the reasonable investiga- 
tion requirements. the court shall dismiss 
the claim. Id. 

[1] The purpose of the requirement 7 of 
providing an expert corroborative opinion is 
to prevent the filing of biiseless litigation. 
Stebilla u. .Mussallem, 59.5 So2d 136 (Fla. 
.?th DCA 199’2). “[Tlhe notice of intent to 
initiate litipation and the corroborating 
medical expert opinion, taken together, 
must sufficiently indicate the manner in 
which the defendant doctor allegedly deri- 
atrd from the standaqd of care, and must 
provide adequate information for the defen- 
dants to evaluate the merits of the claim.” 
D ~ j y y  1’. Brooke,; 614 So2d 539. 545 (Fla. 
1st DU.1 1993). -cI 

The physicians and hospital argue that 
the Ragoonanans’ failed to make a reason- 
able presuit investigation of their claim be- 

I 

d 






























