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STATEMSNT OF THE CASE AND FAC TS 

Respondent was charged by information with one count of 

unlawful sale or delivery of cocaine ( R  35). Respondent plead 

guilty as charged (R 38). The written plea agreement 

fallowing: 

4. I have read the information 
indictment in this case and I understand 
charge(s) to which I enter my plea(s) . 

contained the 

or 
the 
m 

attorney has explained to me the total maximum 
penalties for the chasge(s) and as a result 1 
understand the following: 

c. That a hearing may hereafter be 
set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of 10 
years imprisonment and that a8 to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

(2) That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of N/A 
years imprisonment and that a8 to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

* * * 

(R 38)  (Appendix A), The plea agreement also set forth that 

respondent was aware of all of the provisions and representations 

of the plea agreement, that he discussed the plea agreement with 

his attorney and that he Eully understood it (R 39). Respondent 
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signed the written plea agreement (R 4 ,  39). 

During the plea hearing held on April 16, 1993, respondent 

stated t h a t  he had thoroughly read the  plea agreement (R 4 ) .  

Respondent also stated he had an adequate opportunity to ask 

questions of his attorney about the plea agreement ( R  4 ) .  

Respondent understood the agreement and had no questions about it 

(R 4). Respondent understood that the  agreement as to sentence 

with the state was only a recommendation to the trial judge and the 

judge was not bound by the  agreement ( R  5) I Respondent stipulated 

to a factual basis based on the facts contained in the affidavits 

(R 5-6). The trial judge found respondent's plea was freely, 

voluntarily, knowingly and intelligently made and the plea was 

accepted (R 6 ) .  

On November 23, 1993, a sentencing hearing was held (R 8 - 1 6 ) .  

There was an objection to the scoresheet by respondent (R 10-14). 

the trial judge stated t h a t  it appeared that respondent would 

qualify as a habitual felony offender (R 14). The trial judge 

stated t h a t  no previous notice had been filed and ordered that the 

sentencing be continued (R 14). NO objection was made (R 14-15). 

On November 29, 1993, the trial judge filed notice and order 

for a separate proceeding to determine if respondent qualified as 

a habitual felony affender (R 4 0 - 4 1 ) .  A motion to strike the 

notice was filed on December 2, 1993 (R 4 2 - 4 3 ) .  Respondent was 

ROR'd i n to  a residential treatment program ( R  44,  4 5 ) .  The ROR was 

revoked after respondent absconded (R 46,  4 7 - 4 8 ) .  The motion t o  

strike was denied (R 4 9 ) .  

2 



On May 26, 1994, the sentencing hearing was held (R 17-31). 

Respondent had no objection to the updated acoreaheet ( R  19). The 

trial judge found, based upon respondent's prior convictions, that 

respondent qualified as a habitual offender ( R  20-21, 57-58). 

Respondent knew he was guilty (R 21). Respondent was adjudicated 

guilty (R 26, 5 2 ) .  Respondent was sentenced to 6 years 

incarceration fallowed by 5 years probation (R 26, 54-55, 61-64). 

While respondent was sentenced as a habitual offender the sentence 

imposed was not for an extended period ( R  2 7 ) .  

Respondent appealed his conviction and sentence to the Fifth 

District Court of Appeal (R 65) * On January 13, 1995, the Fifth 

District vacated respondent's sentence and remanded pursuant to the 

Fifth District's opinion in Thompson v, State , 638 So. 2d 116 (Fla. 

5th DCA 1994), review pending, case no, 83,951. Laws v. Sta&.e , 648 

So. 2d 843 (Fla. 5th DCA 1995) (Appendix B ) .  In Thornson, $uDra, 

the Fifth District found that the acknowledgement contained in the 

plea agreement of the penalties that the defendant could receive if 

habitualized was insufficient to constitute notice of intent to 

habitualize. The acknowledgement found to be lacking in 

is the  same as that found in respondent's plea agreement (R 38)  ; 

Thornmw , at 117. 
Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and respondent. 

On March 29, 1995, this court accepted jurisdiction. 
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SUMMARY OF A R G M  NT 

The F i f t h  District erred i n  determining that  the plea 

agreement in this case was insufficient to give respondent notice 

that he may be sentenced as a habitual offender. Respondent read, 

understood, signed and discussed the plea agreement with his 

attorney. The plea agreement set forth t ha t  respondent could be 

habitualized, the maximum sentence he faced and that  he would not 

be entitled to gain time. Petitioner asserts this was sufficient 

notice. It is both improper and impossible to inform a defendant 

that  he "willn be habitualized; t h e  most t h a t  may be said is a 

defendant may or possibly could be habitualized. If the  plea 

agreement was insufficient notice, any error in failing t o  give 

respondent separate written notice was harmless as respondent had 

a c t u a l  notice t h a t  he may be habitualized. The decision in this 

case should be quashed, respondent's conviction and sentence 

reinstated and the decision in Thamns on, -, overruled. 

Furthermore, this court should re-examine and clarify its 

decision in A s h l a ,  infra. The decision in this case and in 

Thawso n, supra, crystallizes t h e  problems inherent in the  

practical application of this court's decision in Ashley, infra. 

Thornso n, a u ~ r ; ~ ,  and the other cases cited herein indicate that 

Ashlev, u, raised more questions than it answered. Ashlev, 

infra, should be clarified ta reflect that notice which sta tes  only 

t h e  possibility that a defendant may be habitualized is sufficient. 

Also, the affect of gain time or early release on a defendant's 

sentence is a collateral consequence, not a direct consequence. 
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Ashley, infra, should be clarified to reflect that a trial judge 

need only inform a defendant of the  m a x i m  possible sentence which 

may be impoeed, not that he or she may serve more or less of that 

sentence depending upon which sentencing scheme the defendant is 

sentenced under. Finally, Ashlev should be clarified as ta whether 

or not an abjection is required to preserve the issue for appellate 

review where some form of notice was given and the defendant later 

claims the notice was insufficient. 
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PQINT ON APPmL 

THE FIFTH DISTRICT COURT OF APPEaL ERRED IN 
FINDING THAT RESPONDENT HAD NOT BEEN GIVEN 
NOTICE OF THE INTENT TO HABITUALIZE PRIOR TO 
RESPONDENT ENTERING HIS PLEA; THE PLEA FORM 
RESPONDENT SIGNED, READ AND UNDERSTOOD GAVE 
RESPONDENT SUFFICIENT NOTICE, AS IT SET FORTH 
THE MAXIMUM SENTENCE THAT COULD BE IMPOSED IF 
RESPONDENT WAS I.IRBITUALIZED AND THAT 
RESPONDENT WOULD NOT BE ENTITLED TO BASIC GAIN 
TIME; DUE TO THE CONFUSION CREATED BY THIS 
COURT'S DECISION IN EbSHfiEY, INFW, THIS COURT 
SHOULD REVISIT AND CLARIFY ASHLEY. 

In the instant case, a separate written notice of intent to 

habitualize was not filed prior to the entry of respondent's plea. 

However, unlike in &&&Lev v. Stat e, 614 So. 2d 486 (Fla. 19931, the 

f a i l u r e  to file a separate written notice is not fa ta l  in this 

case, The plea agreement which respondent read, understood and 

signed set farth the following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). My 
attorney has explained to me the  total m i m u m  
penalties €or the charge(8) and as a result I 
understand the  fallowing: 

* * 
c. That a hearing may hereafter be 

set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 

10 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

imprisonment and a mandatory minimum of 
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(2) That should I be 
determined by the  Judge t o  be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of N/A 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

f * * 
(R 38)  (Appendix A). Petitioner asserts that the written plea 

agreement complied with section 775.084(3) (b) , Fla. Stat.  (19911 

and this courtls decision in Ashley, -. 
Petitioner asserts that t h e  Fifth District's decision in this 

case and in Thamso n, sugra, is incorrect. In Thorn- I the Fifth 

District held that a plea agreement which contained the identical 

language set forth above was insufficient notice as required by 

section 775.084 and Ashlev, Bunsa. In Thomaso n, the Fifth 

district overruled their prior decision in Oslesbv v. State , 627 
S O .  2d 585 ( F h .  5th DCA 1993), m. denied, Case no. 8 2 ,  987 (Fla. 

March 11, 1994),l wherein they held t h a t  the identical language in 

a plea agreement satiafied and that the harmlel?s error 

analysis af mssey Y. stave , 609 So. 2d 598 (Fla. 1992), applied.' 

Petitioner asserts that the Fifth District not only elevated form 

over substance in reaching the decision it did in Thompson, but 

also ignored t h i s  court's decision in Massev v. S t a  te, 609 So. 2d 

(Appendix C) 

20g1eaby sought review by this cour t  based upon conflict with 
Ashley. This court denied review. Petitioner asserts t h a t  by 
declining t o  accept jurisdiction this court approved the decision 
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598 (Fla. 1992). The majority in xho n likewise ignored the 

sound and logical reasoning of Judge G o s z f s  dissent. Petitioner 

further arrests that the decision in Thoma on, -, not only 

expands the  decision in Ashlev, but crystallizes the  problems 

inherent in the practical application of Ashlev. 

Section 775.084 ( 3 )  (b) provides: 

Written notice shall be served on the  
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the  
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the defendant 

and/or the defendant's attorney the opportunity to prepare for the 

hearing. -, at 600; sale0 Robert,s v, State, 559 So. 2d 

289, 291 (Pla. 5th DCA 1990). Section 775 .084(3 )  (b) does not 

specify the  form the written notice must take or the words the 

notice must or must not contain. 

The Fifth District has elevated form to a new height over 

substance in In finding the  written plea agreement to be 

insufficient to give the defendant notice of habitual offender 

n. 

sentencing, petitioner asserts that the Fifth District found that 

the procedural aspect or the actual written notice was of paramaunt 

hportance to the substantive purpose, preparation of a submission 

in the defendant's behalf. Petitioner asserts that such a finding 

places the importance on the  wrong portion of section 

In this case, the plea agreement stated t ha t  a hearing m y  be 
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set to determine if respondent qualified a6 a habitual felony or 

violent felony offender ( R  38)  (Appendix A ) .  The plea agreement 

set for th  the m a x i m u m  sentences respondent was facing if found to 

be a habitual offender. At neither the plea nor the sentencing 

hearing did pe t i t i one r  argue, object or  complain that he did not 

know that  he was facing a possible sentence as a habitual offender 

( R  1-31). The only objection waa to the PSI and at the propriety 

of the  judge filing the notice (R 10-14, 42-43). Petitioner 

acknowledges that this court has held that such an objection is not 

necessary far the preservation of the issue for appellate review 

where no notice has been given. Ashlev, at 490. Petitioner 

asserts that an objection was necessary in t h i s  case, a8 respondent 

was given notice.3 However, whether an objection wa6 required or 

not, petitioner aeserta t h a t  the lack of such an objection in this 

case is telling and supports petitioner's claim that respondent had 0 
knowledge of possible habitual offender sentencing. The written 

plea agreement was sufficient written notice. 

Should this court determine that the plea agreement was 

31n Eshley, at 490, this court held that an objection to lack 
of notice was not required t o  preserve the issue for appellate 
review as it is a purely legal sentencing issue. Petitioner 
asserts that the only time an objection would not be required is in 
an Ashlev-type situation, i .e. ,  the defendant pled with absolutely 
no notice or knowledge that he or she may be habitualized. 
Petitioner asserts that in cases such as the  instant one, where a 
defendant hae both knowledge and notice that he may be habitualized 
an abjection to the form of the notice i8 required. Here, 
respondent was given notice in the plea agreement. There was no 
objection t o  the form of the notice. Petitioner asserts t ha t  
respondent's failure to object waived the issue for appellate 
review, This court should clarify Ashlev so that it is clear under 
what circumstances an objection is required and when one is not.  
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insufficient written notice, respondent had actual notice and any 

failure to provide separate written notice was harmless In this 

case pursuant to plassey, suara. The Fifth District in Oslesbv 

found that Masaev applied to such situations. The Fifth District 

ignored Maa~lev in averruling Qglesbv. &2!2Th ompsozt, BuDra. 

Petitioner asserts that it was error for the F i f t h  District to 

ignore ~assey, as Massey is applicable to the instant case. 

1n -, at 598-599,  ~assey had actual knowledge that he may 

be sentenced as a habitual felony offender although he was never 

served with written notice. This court found any error was 

harmless. U. at 600. In the  instant case, the plea agreement 

informed respondent that he could be sentenced as a habitual felony 

offender and gave respondent and his attorney an opportunity to 

prepare for the hearing, Respondent: went over the agreement with 

his lawyer prior to entering his plea, understood the agreement and 

signed the agreement ( R  4 - 6 ,  39). 

Petitioner asserts that the purpose of the written notice 

requirement wa8 accomplished in this case, as respondent had actual 

notice that he could be facing a habitual offender sentence and 

what that m a x i m  sentence was. Respondent was given an 

opportunity to prepare for the hearing. Respondent gave the trial 

judge no reasons why he should not have been habitualized. "It is 

inconceivable that [respondent] was prejudiced by not having 

received the written notice [prior to the entry of his plea]." 

Bmey,  at 600. The failure to provide written notice was harmless 

in this case. m, suf3x"a; Lewis v. state , 636 SO. 2d 154 (Fla. 
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1st DCA 1994); Ma nsf i e l d  v. st;- , 618 So. 2d 1385 (Fla. 2d DCA 

1993); also Lucas Y. Sta te, 630 So, 2d 597 ( F l a .  1st DCA 1993) 

(any error in f a i l i n g  to determine t h a t  predicate offense had not 

been pardoned or set aside was harmless) ; Critton v, State, 619 Sa. 

2d 495 (Fla. 1st DCA 1993) (same); w e n  v, $ta& , 623 So. 2d 1237 

(Fla. 4th DCA 1993) (any error in habitualization was harmless); 

Suarez v. State , 616 So. 2d 1067 (Fla. 3d DCa 1993) (any error in 

failing to make required statutory findings was harmless where 

defendant accepted habitual offender sentence and waived right to 

hearing) ; Bona venture v. s tate, 637 So. 2d 55 (Fla. 5th DCA 1994) 
(where evidence unrebutted, error in failing to make specific 

findings in support of habitual of fender sentence was harmless) ; 

POmDa v. State , 635 So, 2d 114 (Pla. 5th DCA 1994) (same). 

In T h O m D m  and in this case, the Fifth District held that the 

acknowledgement in the written plea agreement did not comply with 

Ashley because the plea agreement said that respondent may be 

sentenced as a habitual offender rather than respondent would be 

sentenced as a habitual offender. Petitioner asserts that this 

court did not hold in Ashlev that a defendant must be told 

unequivocally that he would be sentenced as a habitual offender 

prior to entering his plea, only that he may or possibly could be 

facing such a sentence. The Fifth District played a game of 

semantics which did not need to and should not have been played. 

In &&&y, at 480, this court held that 

in order for a defendant to be habitualized 
following a guilty or nolo plea, the following 
mat take place prior to acceptance of the 
plea: 1) The defendant must be given written 

11 



notice of intent to habitualize, and 2 )  the  
court  must confirm that the defendant is 
personally aware of the yyibiyty and 
reasonable consequences of a itua ization. 
(Footnote omitted; emphasis added). 

In reaching this holding, this court set forth the following: 

Because habitual offender maximums 
clearly constitute the wmaximum possible 
penalty provided by lawn--exceeding both the 
guidelines and standard statutory m a x i m s - -  
and because habitual offender sentences are 
imposed in a significant number of cases, our 
ruling in Williams [v .  State,  316 So, 2d 267 
(Pla. 1975),1 and the  p la in  language of 
[Florida Rule of Criminal Procedure] 3.172 
require that before a court may accept a 
guilty ar nolo plea from an eligible defendant 
it must ascertain that the defendant is aware 

s s i b i l i t  and reasonable consequences 
of hab t u a  izatzon. To state the obvious, in 
order for the plea to be "knowing," i-e., in 
order for the defendant to understand the 
reasonable consequences of his or her plea, 
the defendant must Rknown beforehand that his 
or her potential sentence ma be many times 

under the guidelines . . I 

greater what it ordinarily -+ wou d have been 

Ashlev, at 489 (emphasis added) * 

There is nothing in to indicate that this court 

intended that a defendant be to ld  prior to entering his plea that 

he would, as the Fifth District held, be sentenced as a habitual 

felony offender. Furthermore, section 7 7 5 . 0 8 4 ( 3 )  (b) does not 

specify the  form the written notice must take or the  words it must 

or must not contain. According to Ashley, the  defendant m e t  only 

know of the possibility that such sentencing may occur. The Fifth 

District ignored the plain language of Ashlev. 

The use of the word "mayn in the plea agreement told 

respondent of the possibility that he could be sentenced as a 
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habitual felony offender. It would be not only improper, but 

impossible to tell a defendant that he will be sentenced as a 

habitual offender, as opposed to telling the defendant he or she 

may be habitualized. While a defendant may have the requisite 

convictions, the state maybe unable to document those convictions. 

If the state is unable to offer certified judgements and sentences 

and the  defendant does not stipulate to his prior record, the 

defendant will not be found to be a habitual offender. In such a 

case, having told the defendant that he would be habitualized was 

error and may be grounds for the defendant to withdraw his plea. 

If part  of the plea agreement was that the defendant would be 

sentenced as a habitual offender and the defendant was not so 

sentenced, the state would also have grounds for  invalidating the 

plea agreement. The purpose of the notice is not ta inform the 

defendant that he or she will be habitualized, but rather that he 

or she may be habitualized. 

Furthermore, as pointed out by the dissent of Judge Goshorn in 

Thomnson, at 118, [tlhere are consequences, both legal and 

practical” to the state  or the trial judge advising a defendant 

that he will be habitualized. 

Requiring the court to announce to a 
defendant, before accepting his or her plea, 
that the court will (as opposed to may) 
habitualize requires the court to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
Fla. S t a t .  (1993), prior ta a sentencing 
hearing and prior to review of any victim 
impact, section 921.143, Fla. Stat. (19931, 
all of which is contrary to the requirements 
of a sentencing hearing and is sure to raise 
additional legal challenges and charges that 
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habitualization is being imposed 
indiscriminately. Likewise, to require the  
state to announce that it will (as opposed to 
may) attempt to habitualhe will provide 
f u r t h e r  fodder to the voices challenging the 
state's use of the habitual offender sta tu tes .  
In this regard, I note that often at OK 
imediately before a plea, the trial court, 
the  state  and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. Accordingly, the  court can only 
announce that, if the defendantla history so 
justifies, the court may consider or the  state 
may seek to habitualize the  defendant. 

Thornson, at 118-119. Petitioner respectfully requests this court 

clarify its decision in Ashley to reflect that a11 that is required 

for the notice requirement to be met is that the defendant be aware 

that he or she may or possibly could be sentenced as a habitual 

felony or violent felony offender, As set forth above by 

petitioner and Judge Gashorn, this court could not have intended in 

&l&ey that a defendant be told he would be sentenced as a habitual 

offender, as such would clearly be Improper. 

Another obvious problem with this court's decision in &&Ley 

is its determination that the  affect of gain time or early release 

on a defendant's sentence is a direct consequence of a plea. while 

petitioner agrees tha t  a defendant should be told prior to entering 

a plea that he or she may be habitualized which means the 

possibility of an enhanced sentenced being imposed, petitioner 

respectfully submits t ha t  this court was in error when it also 

determined in &g.Uggy that a defendant should be told that 

"habitualization may affect the possibility of early release 

through certain programs, . . . I 1  &&&,@y, at 490 n.8. This court 

appears to have confused the amount of time a defendant may 
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actually serve in j a i l  with the  maximum sentence which may be 

imposed upon a defendant. While a defendant should be aware of the 

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the  defendant may 

actually serve due to the various types of gain time or early 

release is irrelevant. 

In deciding m, this court relied on Bov kin v. A l a b w ,  

395 U . S .  238, 242, 89 S. Ct. 1709 (1969); W i l l i a m ,  s v. Sta& I 316 

SO. 2d 267 ( F l a .  1975); Black v. Sta te  , 599 So. 2d 1380 (Fla. 1st 

DCA 1992); Florida Rule of Criminal Procedure 3.172(c) (1); and 

Professor LaFave. As will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled tQ some form 

of early release if habitualized. 

In B o y k b ,  -, the United States Supreme Court addressed 

the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in J~QY&&J did 

the  court hold that in order for  a plea to be knowing the defendant 

must know t ha t  under certain sentencing schemes he or she may not 

be entitled to early release and may have to serve the  entire 

sentence imposed. Petitioner asserts that the receiving of gain 

time or some other form of early release is not a constitutional 

right. Gain time and early release programs are a creation of the 

state legislature and can be changed or taken away at anytime by 

the legislature. & gene rallv Ch. 93-406,  Laws of Fla. (repealing 

section 944 .277) ;  Op. A t t ' y .  Gen, 9 2 - 9 6  (1992); Pusse r v. Grant, 
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610 So. 2d 428 ( F l a .  1992); Wa ita J,L S ingle t ary , 632 So. 2d 192 

(Fla. 3d DCA 1994). It is impossible for anyone to accurately 

predict how fu tu re  changes will affect a particular defendant's 

sentence, 

In &&&gy, at 488, this court quoted from Williama I l2UE!z. 

The Williams decision set Earth the three essential requirements 

for taking a guilty plea. u. at 271. The second requirement is 

that  the "defendant must understand t h e  nature of the charge and 

the consequences of his [or her] plea. The purpose Qf this 

requirement is to ensure that he [or shel knows . . . what maximum 

penalty may be imposed for the offenae with which he [or shel is 

charged." U-;  also Winman v. United State8 , 730  F.2d 649 

(11th Cir. 1984) (district court need only advise a defendant as to 

the charges, the mandatory minimum penalty and the maximum possible 

sentence). No where in Williams did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to some other 

early release program. The consequence is the maximum sentence 

which m y  be imposed, NOT the amount of gain time or other form of 

early release a defendant will or will not receive. 
- 

In order for a plea to be knowing, this court in &&Ley, at 

489, stated that the defendant must know the maximum possible 

sentence "and that he or she will have to serve more of it." This 

court then noted that this view was endorsed by the F i r s t  

District's decision in Black, g u ~ r a ,  and Professor LaFave. In 

quoting from the Black decision, this court quoted from Judge 
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Zehmerls special concurrence. Judge Zehrner did not state that a 

defendant must be told that he or she will not receive the same 

amaunt of gain time if habitualized. While Judge Zehmer stated 

that the trial judge failed to determine if Black understood the 

significance of being sentenced as a career criminal, petitioner 

asserts t h a t  the lvaignificanceW referred to is not that Black would 

receive less gain time, but that Black was facing a maximum 

sentence that was double what the plea agreement indicated. 

Neither the  majority nor the concurrence in hold that a 

defendant must be told he or she will not receive the same amount 

of gain time as someone who was not habitualized. 

@ 

Furthermore, Professor LaFave likewise does not suppart this 

court's determination t ha t  a defendant should be told that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaFave's only endorsement is that a defendant should be 

told of the maximum possible penalty that  could be imposed. 

Professor LaFave makes no mention that a defendant should be told 

he or she may have to serve more of a sentence depending upon under 

which sentencing scheme the defendant is sentenced. 2 Wayne R. 

LaFave 6r Jerold H. Israel, Criminal Procedure section 20.4 (1984). 

Finally, petitioner asserts that  rule 3.172(c) (1) does not 

require that a defendant be told that if habitualized he w i l l  serve 

a greater portion af h i s  sentence. & s a t e  v. wi 11, 645 So. 2d 

91, 95 (Fla, 3d DCA 1994) This court has previously held that 

rule 3.172(c) " s e t s  forth the required areas of inquiry when the 

trial court accepts a plea," U.;  State v. Ginebra, 511 So. 2d 960 

8 
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(Fla. 1987). Rule 3.172(c) (1) requires only tha t  a defendant 

understand "the nature of the charge ta which the plea is offered, 

the mandatory m i n i m  penalty provided by law, if any, and the 

maximum possible penalty provided by law . . .I1 Petitioner asserts 

that the maximum possible penalty provided by law does not mean the 

m a x i m u m  possible sentence less gain time or some ather form of 

early release. The maximum possible penalty provided by law for a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The maximum possible penalty then 

doubles and becomes ten years. Irrespective of gain time or ear ly  

release, the  max imum possible time a defendant may be incarcerated 

for a third degree felony is either 5 years or 10 years as a 

habitual felony offender.4 As the Second D i s t r i c t  stated in 

Simmons v. State , 611 So. 2d 1250, 1252 (Fla. 2d DCA 1992): 

. . . I t  is one thing, however, to insist 
that a defendant be warned his sentence may be 
extended, and another to require an additional 
warning t ha t  a determinate sentence will not 
later be shortened. 

while the trial judge is required to advise a defendant of the 

maximum possible penalty provided by law which he or she is facing, 

the  t r i a l  judge is not required to advise the defendant of every 

collateral consequence which may follow a guilty or no contest 

plea. , 413 So. 2d 461 (Fla. 4th DCA 1982); 

Simmons , at 1252; Polk v. State I 405 So. 2d 7 5 8  (Pla. 3d DCA 1981); 

B1ac kehear v. State , 455 So. 2d 555 (Fla. 1st DCA 1984); B e e  a1sQ 

'In a perfect world, a defendant would seme the sentence 
imposed, day for day. 
and convicted criminals reap this benefit. 

l a  

However, we do not live in a perfect world 



Will, at 94 (quoting Ginebra, at 960-961 (emphasis added): RIt is 

clear under both state and federal decisions that the t r i a l  court 

fudge is under no duty tc, inform a defendant of the collateral 

consequences of h i s  guilty p lea .  1 ; H i r u n a n ,  sg.p,xa (court not 

required to explain special parole and its consequences). 

. . . "The distinction between 'direct' and 
collateral consequences of a plea, while 
sometimes shaded in the relevant decisions, 
turns on whether the result represents a 
definite, immediate and Largely automatic 
effect on the range of the defendant's 
punishment. l1 

Zambuto, at 462 (citation omitted). According to I at 961,5 

the  trial judge's obligation to ensure that a defendant understands 

the  direct  consequences of his or her plea encompasses "only those 

consequences . . . which the trial court can impose." The other 

consequences of which a defendant must be informecl are contained in 

rule 3,172 ( c )  . a 
Prior to A m ,  the  loss of or accumulation of gain time was 

considered to be a collateral consequence. Simona , at 1252-1253; 

Borto n v, State , 646 So. 2d 253 (Fla. 1st DCA 1994); W i l l ,  -; 

Levens v. Stag& , 598  So. 2d 120 (Fla. 1st DCA 1992); Wrisht- Y. 

State, 583 So. 2d 399  (Fla. 1st DCA 1991); BlackRhear &DJ,QXa; I;adner 

v, Henderson, 438 F.2d 638 15th C i r .  1971). Also,  when parole wa8 

previously available there was no requirement that a defendant be 

warned about parole eligibility, because parole was viewed a8 a 

ra was superseded by the amendment to rule 3.172(c) ( 8 ) .  
While the holding of , deportation is a collateral 

5G' b 

consequence, has been superseded, petitioner asserts that Ginebra 
remains good law. a 
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matter of legislative and executive grace; not a direct consequence 

0 of a plea. -0 n& at 1253; $+e+@ H i m a s ,  (court not 

required to explain special parole and its consequences); Morales- 

w i a r d o  v, United States , 440 F.2d 775 (5th Cir. 1971) ( fact  that 

trial judge failed to advise defendant of his ineligibility for 

parole does not invalidate guilty plea). Likewise, there was no 

duty to warn those who opted for a guidelines sentence that they 

were ineligible for parole under the guidelines. m.; Glover v, 
State, 474 So. 2d 886 (Fla. 1st DCA 1985).6 This courtlS language 

in Afihley that the  defendant should be told "the fact that 

habitualization may affect the posaibility of early release through 

certain pragrama1l is wholly inconsistent with this court I s decision 

in Ginebr a and the above cited cases. 

As previously stated, gain time and other early release 

programs are established by the legislature. The t r i a l  judge has 

no control ~ v e r  how much gain time a defendant may or may not 

receive. The trial judge also has no control over whether a 

defendant qualifies for some form of early release. The only 

situation which petitioner can envision in which the trial judge 

has some form of control is when the trial judge retains 

'It appears that this court has determined, post-lhffhlev, that 
the earning of provisional credits is a collateral consequence, as 
provisional credits could not "possibly be a factor a t  sentencing 
or in deciding to enter a plea bargain." Gr iffin v. s insletam, 

, 584 638 So. 2d 5 0 0 ,  501 (Fla. 1994); &e g&@.~ m e r  v. Roderick 
So. 2d 2 (Fla. 1991). The Eleventh Circuit has likewise found 
Florida's control release is comparable to provisional credits, as 
"the purpose of control release is to address the administrative 
problem of prison overcrowding, & to confer a benefit on the 
prison population." Hack v. Sinqletarv, 8 Fla. L. Weekly Fed. 
C943, C944 (11th Cir. January 9, 1995). 
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jurisdiction. The retention of jurisdiction is a consequence which 

the trial judge can impose and is a direct consequence of a plea. 

m e  v, Green, 421 So. 2d 5 0 8  (Fla. 1982). However, petitioner 

disagrees with and questions this court's logic as to why retaining 

jurisdiction is a direct consequence of a plea. Petitloner asserts 

that retaining jurisdiction is a direct consequence because the 

trial judge imposes such a restriction, not because a defendant may 

have to Serve more of the sentence imposed. 

As stated above, the only consequence of the sentence which is 

a direct consequence is the maximum possible sentence which may be 

imposed by law. [lloss of basic gain time 

is not a consequence which the trial court imposes. Accordingly, 

loss of eligibility for basic gain time is a collateral consequence 

Petitioner asserts that 

of a plea.'! Will, at 95. 

It should be pointed out to this court t h a t  Ginebra was a 
cited in Ashley. It is not at a l l  clear as to whether Ginbra 

given any consideration in the writing of the Ashlev opinion. 

not 

Was 

The 

lack of reference to Ginebra gives rise to but one conclusion: 

" the  primary consideration in Ashlev was the state's complete 

failure to advise the defendant of its intent to seek habitual 

offender sentencing prior to the entry of the guilty." Hortnn, at 

256. 

In determining that a direct consequence of a plea is that 

"habitualization may affect the  possibility of early release 

through certain programs a . .", this court went beyond the  issue 

raised in Ashley, It is not clear in Ashlev whether t h i s  court 
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intended tha t  failure to so inform a defendant requires an 

automatic or per se reversal. Petitioner asserts that the failure 

to SO inform a defendant does not render his or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

best. &e Borton, at 256; Simmons, at 1253. 

Section 775.084(4) (e) provides that a habitual offender 

sentence is not subject to the sentencing guidelines, that a 

defendant sentenced as a habitual offender shall not get the  

benefit of chapter 947, and shall not be eligible for gain time 

with the exception of up to 20 days incentive gain time as provided 

for in section 9 4 4 . 2 7 5 ( 4 )  (b). Sections 944.277(1) (g)’ and 

947.146 (4) (9) specifically set forth that a person sentenced or who 

has m v i  ously been sentencedunder section 775.084 is not entitled 

to provisional credits or control release. Those sections also set 

forth that persons who have been convicted or previously convicted 

of committing or attempting to cornit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

was attempted or completed; or kidnapping, burglary or murder and 

the offense was committed with the intent to commit sexual battery 

are not entitled to provisional credits or control release. 

Sections 944.277 (1) (c) - (e) and 947.146 ( 4 )  (c) - (el , Fla. Stat 

(1991) f Sections 9 4 4 . 2 7 7 ( 1 )  and 9 4 7 . 1 4 6 ( 4 )  also set fo r th  

additional circumstances under which a defendant is not entitled to 

control release or provisional credits. section 944.277 (1) (a) , 

7Repealed by Chapter 93-406, Laws  of F l a .  
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If in fact  did create a per se rule of reversal, "it 

would make no sense to limit its application t o  habitual offender 

cases.11 HQrtOn, at 256  n.2. It would appear that not only should 

those who may qualify as a habitual offender be told "that 

habitualization may affect the possibility of early release through 

certain programs,1f but those who have previously been habitualized 

if not presently habitualized, those who have been or previously 

been convicted of the  enumerated crimes and those who received 

mandatary m i n i m  penalties should also be warned that their prior 

and/or current convictions "may affect the possibility of early 

release through certain  program^.'^ 

Taking Ashlev to its literal and logical conclusion, it would 

appear to require that every person charged with a crime in order 

to make a "knowingn decision should be told, whether he chooses to 

plead or go to trial, of the  affect of gain time or early release 

on any and all sentences t ha t  defendant may possibly face. 

Although it  would appear t ha t  this burden would fall primarily on 

defenee counsel, the burden would likewise fall on the prosecutor 

a 

and the  t r i a l  judge. See Ashley, at 490 n.8; Koaact v. State, 597 

So. 2d 256, 2 5 8  (Fla. 1992). Prior to a plea or a guilty verdict 

after trial, it is doubtful that e i t h e r  the prosecutor or  the trial 

judge would be in a position to inform a defendant on the possible 

sentences he faces and the  affect of gain time or early release, if 

any, on those sentences. However, it appears under A-, the 
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failure to so inform any defendant, whether pleading or going to 

trial, would give rise to at the least a claim of ineffective 

assistance of counsel. Such a claim could result in not only the 

withdrawal af a plea, but also a new trial. Surely t h i s  could not 

have been this court's intent. 

If t h i s  court did intend for Asblgyy to establish a per se 

rule, petitioner asserts that there should not be a special rule 

for habitual offenders, but all convicted felons which fall within 

the exceptions should be treated alike. A consequence of a plea 

should not be collateral in some cases and direct in other cases; 

it should either be direct or collateral to a11 cases. Petitioner 

asserts, as stated above, that the  consequence of early release is 

purely collateral and should be treated as such with a l l  

defendants; the direct consequence is the m a x i m u m  amount of 

incarceration which may be imposed, not that the defendant may 

serve more time than a diaaimilarly situated defendant. 

Should this court determine that gain time or early release is 

a direct consequence of a plea petitioner asserts t ha t  rule 

3.172(c) should be amended to reflect all defendant's should be 

warned that their previous and current convictions "may affect the  

possibility of early release through certain programs. The 

determination of early release consequences by this court to be a 

direct consequence ahould be treated as this court treated the 

determination that deportation was a direct consequence, amend the 

rule. & Fla. R. Crim. P .  3 -  172 ( c )  ( 8 )  . 
Petitioner strongly asserts that any early release is a 

24 



c o l l a t e r a l  consequence of a plea and r u l e  3.172 ( c )  does not need to 

be amended. However, if this court has in fact determined that the 

affect of early release on a sentence is a direct consequence, 

those facing habitual offender sentencing should not be treated 

specially. All defendants ahauld be treated alike and the rule 

should be amended. 

As is apparent from the  decision in the instant case, as well 

as the decisions i n  Thornson I Horton and Will, this court's Ashlev 

decision has raisJed as many questions as it answered. See alsa 

Wilson v. State, 645 So. 2d 1042 (Fla. 4th DCA 1994); Heatley V. 

State, 636 So. 2d 153 (Fla. 1st DCA 1994). The J&hJ&y decision 

should be clarified to reflect that notice as was given in this 

case and notice which reflects only the possibility that a 

defendant may be habitualixed is sufficient, thereby addressing the 

concerns of Judge G o s h o m ' s  dissent. Petitioner also requests this 

court clarify Ashlev as to w h e t h e r  t h i s  court intended gain time or  

early release as a direct consequence of a plea, Petitioner again 

asserts that the affect of gain time and/or ea r ly  release programs 

on a defendant's sentence are not direct consequences of a plea. 

It is impossible for the defense attorney, t r i a l  judge or 

prosecutor to accurately predict how much of a particular sentence 

a defendant will in fact serve. The direct consequence is the 

maximum sentence which may be imposed upon a defendant, not the 

mount of time a defendant will actually serve of the sentence 

imposed, Petitioner also requests this court clarify Ashley as to 

whether an objection to the form of notice is required in order to 

a 
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presesve the issue for appellate review as set fo r th  in footnote 2 

of the instant brief. 

Finally, should this court determine that the  affect of 

habitualization on gain time and early release is a direct 

consequence of a plea, respondent was aware of this consequence at 

the time he entered h i s  plea. The plea agreement specifically set 

forth that  respondent would not receive any basic gain time if be 

was sentenced as a habitual offender (R 38) (Appendix A ) .  This was 

sufficient to inform respondent that he would be serving more of 

his sentence. While petitioner requests this court clarify the 

Ashlev decision, irrespective of t h a t  request, the written plea 

agreement in this case was sufficient notice and established that 

respondent’s plea was knowing. If the written plea agreement was 

insufficient any error was hamiless, as respondent had actual 

notice. The decision in this caee should be reversed and the  

Th- decision should be overruled. 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

petitioner requests this court quash the decision in the i n s t a n t  

case, overrule the decision in TharnD- and clarify its decision in 

4iahLgy as requested above. 

Respectfully submitted, 

ROBERT A.  BUTTERWORTH 
ATTORNEY GENEWL 

ASSISTANT AbfORNEY GENERAL 
Fla. Bar #768870  
444 Seabreeze Boulevard 
5th Floor 
DaytOna Beach, FL 32118 
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Appendix A 



111 THE ClKCLs  ' CWRl, S t V t H T H  J U D I C l A L  CIRCUIT 
IN AND FOR i I A  COUNTY, FLORIDA 

( ) Guilty ( ) Nolo Contcrdere t o  . I S  t o  C o c n t  2 
( ) Guilty ( ) Nolo Corrterdere t o  as t o  Coclnt  - 
( ) Guilty ( 1 Yolo Contcndere t o  as t o  C m t  - 

2. 1 v l d s r r t a n d  t h a t  I f  the  Judge accepts the  Plea($), 1 g ive  up my right t o  < t 3  A . t r i r l  by jury t o  determine uhcther I 
m Guilty or Mot Guilty; or 8 hearing k f o r e  the Judge i f  charged with v i o l a t i o o  o f  probat ion or v i o l a t i o n  o f  camxmity control; 
(2) To cwfrmt t h e  State's witnesses; (6) To t e s t i f y  or t o  r w i n  
rilent; and (5) To requ i re  the  prosecutor t o  provp my g u i l t  k y d  8 reamable  Wt (or by a prepondcrancc o f  the evidence if 
charged with v i o l e t i o n  of p r t h a t i o n  or c c m n n i t y  control).  I also d r s t a d  t h a t  1 g i ve  rp ary t i g h t  t o  rppesl all  matters 
except the  l e g a l i t y  of y r e n t n r r  or th is  Court's a u t h o r i t y  t o  hear t h i s  case. 

I u d c r r t a n d  t h a t  I Plea  o f  Not Guilty denies tha t  1 c o m a i t t d  the criaw(s); a Plea o f  Guilty admits tha t  1 carrmittcd 
the  erimc(s); a Plea of Nolo Cmtwdere,  or ''NO Contest", says tha t  I do not contest the evidence against IY. 

I have rtrd t he  in format ion or indictment in  t h i i  case a d  1 u d e r s t a n d  the  charge(s) to which I enter ay plea(s). My 
a t to rpey  has expla ined t o  IRC the t o t a l  maximm pena l t i es  for the charge(s) a d  as a result 1 d e r s t a t d  the fo\\owiy:T- 

a. fhrt rhould the J d g e  inpose a g u i d e l i m s  senterm, I c w l d  receive up t o  a orsximn sentencc of 
yearq iqwirornant Ud a mximm fine of S&/pa or both. 

b. That shwld the  Judge lapose a departure scnttncc, 1 c w l d  receive up t o  a m x i m m  qentenca of years 
i r p r i s o r n m t  a d  4 f i n e  o f  $&a (or both). L 

F. ~ k a t  hearing wy herea f te r  kr se t  rrd conkrcted i n  this case t o  dotarmine i f  I q u a l i f y  t o  bs c l a s s i f i d  a$ a 
Habitual Felony Offendcr or o V io len t  Habitual Mary Offerder, ad: 
(1) That should I kr dt termined by the Judge t o  k a Vio lent  Habi tua l  Felony Qfferder, and should the Judge 

sentence m as such, I could receive up t o  a m x i u  sentence o f  years inprisonnsnt and 4 
p a d t a r y  mininun o f  ,k> years inprirocmcnt b d  t h a t  a5 t o  any hab i tua l  offader s m t ~ r t c e  1 would 
not ba entitled t o  receive 4ny b s i c  ga in  tims. 

yearr i m p r i s m n t  md a 
mandatory m i n i m  o f  years irrprisormant and t ha t  a8 t o  any habi tua l  offender sentencu I rmuld 

(3) To compel the attcnderce c f  witnesses on Bry k h a l f ;  ' 

3. 

4. 

/s 
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mininun sentence of years irrgriswment. 

t h a t  by en te r ing  the  s b v c  p lea ts )  I am waiving any r i g h t  t o  present 4ny defenses I m y  have t o  the chargc(s), 1 vw ie r t ta rd  tha t  
by ary GUILTY plea($) or NO CONTEST plea(s) wi thout  express reservat ion of r ight  o f  appeal 1 waive (g ive up) m y  grwndr f o r  
appsalr I night h4ve abwt  4ny decision, ruling or order the Judge has made in ay caae(s) up t o  t h i s  date. I f  1 am not a c i t i z e n  
o f  this cwntry, my pleats) t o  th is crimc(s) may adversely a f fec t  ny status in this country  a d  may k sublwt t o  deportat ion 
as I result of ny plea(s). l f  I em on parole, my p r o l e  can k revoked a d  I m y  have t o  serve the balance of tha t  sentence; 
I f  I pm on probation. lay p r o b a t i m  cnn bc rtvoktd and I can receive I separate legal sentence on the probst ion charge in add i t i on  
t o  a sentme ilrporcd on t h i s  case. 

A n y  other name t h s t  I havt  u s 4  I have mrdo knovn t o  the 
proorcutor. 1 r t p rescn t  t o  the Judge and t o  the  prosecutor t ha t  ny prior c r im ina l  record ( i f  any), uhether felony o r  
ai8d##u10r, inelWng any crimes f o r  which ad jud i ca t i on  of g u i l t  was wi thheld is consis tent  with t h a t  o r i m i m l  record (if any) 
descr ikd in open C w r t  by myself e d / o r  my a t to rney  or the prosecuting at torney in ny presence a t  the tima of ay ptaa k t n g  
entered, I vldrrstsnd t h a t  i n  the event my t r u e  nam i s  d i f f e r e n t  than tha t  r e p r e w n t d  t o  the Judga or i n  the *vent lp/ c r im f rw l  
record i a  d i f f o r e n t  then t h a t  which i s  so r e p r e s e n t 4  in open cour t  or  should I k s r r e s t d  p r i o r  t o  ren tmc ing  here in fo r  a 
c r i m i n a l  offem#,or v i o l a t i o n  o f  p robe t ion  or c o m n n i t y  control, although my plea($) w i l l  otaqd, any recwrmcndatfon tha t  the 
prosecutor has m& h e r e i n  t h a t  a p a r t i c u l a r  sentence or d i s p o s i t i o n  bc inposed or any agreemcnt tha t  the prosecutor has mde 
t o  not seek a deterraination of h a b i t u a l  o f fender  s ta tus  and/or a hab i tua i  offender sentence herein, i s  no'hgor binding on the 
state, a d  any promise or a g r c a n n t  by the Judge (if any) made and acknowledged in  t h i s  egrerment in open cour t  a$ t o  what I w f l l  
r ccc i ve  IS a iwtpnct or d i s p o s i t i o n  h a r e i n  i s  no longer b i d i n g  on the Jodge. 

rcconn#aded: 

s~L&M~ &b d!34 +ma b44 IF d +.ph&f U Q r  
8. 

6. 1 repprosent t h a t  I have t o l d  this Judge my t r u e  name. 

1 f u l l y  u d a r s t e n d  t h a t  the Judge i s  no t  b u d  t o  fb l l ow  any recomnndations or a g r c m n t s  of tho prosecutor as t o  
sentence or d i r p o s i t i o n  a d  tha t  t he  Judge has made no promise or agreerncnt as t o  uhat I w i l l  receive as 0 sentence or 
d i s p a i t i c q  h e r e i n  other  than tha t  made by t h u  Judge and acknowlcdgtd in  t h i s  agreement t o  h4ve k e n  SO made, or  otherwise k e n  
mad4 by the  Judge in my presence in open Court a t  the t i m e  of my plea(r.1 being entered. I icknoulpdgc tha t  s h w l d  the Judge 
pranisc or rgree a8 oqknorledged h e r e i n  or madc i n  open Court a t  the t ime of my plca(s)  k f n g  entered, t o  a p a r t i c u l a r  sentence 
or d i s p o s i t i o n  herein, and l a t e r  announce prior t o  sentencing tha t  the promised or agreed sentence o r  d i spos i t i on  w i l l  f o r  any 

on not be i nposd ,  t h a t  I w i l l  bc permf t ted  t o  withdrew my plea($) here in  and enter a plea(s1 of not gu i l ty  and exercise my 
t t o  a t r i a l  or hear ing d e s c r i k d  in (2) above. 
9. That 1 waive any requirement tha t  the s t a t e  es tab l i sh  on the record a fac tua l  bas is  for the charge(s) k i n g  pled to. 

I have read the f a c t s  a l leged  in thu w o r n  in formet ion (o r  indictment) and i n  the w o r n  a r res t  reprts,  and/or corrplaint 
a f f i d a v i t s  i n  t he .Cwr t  f i l s ,  (and/or i n  the  worn a f f i d a v i t s  a l l eg ing  v i o l a t i o n  of probat ion or c o m M i t y  t m t r o l ,  a d  a l l e g e d  
In any p r o h t i o n  o r  c o m u n i t y  con t ro l  v i o l a t i o n  repor ts  in  the hur t  file i f  charged w i th  such v io la t i ons )  and I agree that  the 
J d g e  Gun c w s l d e r  those facts  am the ovidenca sgainst mc a d  IS descr ib ing the fac ts  that  are the basis for the chargecs) &i-- 



! ;  
pled t o  h n j  the faetr  t o  h i e h  1 mn .ering my plca(s). 

10. In &ition, I do agree and s t i pu la te  t o  the following: 

- 
11. I agree a d  s t i p l a t c  t o  pay costs of $20.00 pursuant to  F.S. 960.20, o f  $3.00 p r s u s n t  t o  923.25Eb);  of $2.00 pursuant 

( d A Public Defender fee o f  S ( 0 U  . 
( 6 State Attorney costs o f  S z50 
( 4 Law t n f o r c w n t  agency costs o f  S /Sd 
( ' )  Rest i tu t ion  t o  in  the amount of S 
1 d e r s t a n d  that  the above amwnts are t o  k paid by m e i ther  as 13 c o n d i t i m  of probation or c m n n i t y  eontrol, 

subject t o  v i o l a t i o n  if f f a i l  t o  f u l l y  pay, or if I am not placed on a form of slrpervision, then a f te r  my release from custody 
subJect t o  contcnpt of court i f  I f a i l  t o  pay. I further state that  I have received su f f i c i en t  m t i c t  and hearing IS t o  the 
above bmOUlts ard agree that I have the a b i l i t y  t o  pay them. 

12. Ha ww has pressured or f o r c d  me t o  enter the Plea($),  1x1 one has pranised me anythlng t o  get  m~ t o  enter the (Plea(s1 
that  i s  not represented i n  t h i s  Writtwl Plca. 

( 1 f k l i e v e  that I an Guilty ' 

( 61 believe i t  18 i n  my om best  interest. 
I f  1 am pcrmftted t o  rrmtlln a t  liberty pcrding sentencing I mrt n o t l f y  bondsman o r  p r e - t r i a l  release o f f l c c r  of  any 

change In my &dress or tclrphme nurtrer, awl If the Judge orders a Pre-Smtencc fnvestigaticm (PSf) and I w i l l f u l l y  f r i l  t o  
appcar far an appointment with the probatlon of f icer,  the Jujgc ca e my release and place m i n  j a i l  until my smtenclng. 

14. My ccbeation cwrsists of the fol louing: A 

I read, wr i te  and vlderstand the English language. I em not Lndei'th'e inf luence o f  m y  drug, medication or alcoho\ a t  the t i r  
f s ign  t h i s  p!ea. 

15. f am aware of a l l  o f  ?he provislons and representations in  t h l s  agreement through having read the b g r c m n t  In i t s  
c n t f r t t y  o r  my attorney having read the agreement t o  m a d  I have discussed It u i t h  my a t t o r m y  and I fu l ly  urdtrgtrnd it. I 
have t o l d  my a t t o r m y  cv t ry th ing  I know a b u t  t h i s  case. f am f o l l y  s a t f s f i d  w i th  the way my attorney has handllrd t h i s  case 
f a r  m. 

SWORN TO, SfGNED AND FILED trf the &fendant .In Crpen Cwrt In the presmtc o f  defense course1 and Jlldge and vlder'pmaltr 
of perjury t h i s  day o f  

t o  943.25(8) ;  and S 7 Y (as a court cost) pursuant to  943 .25 (8 ) (a ) .  Further, I agree t o  pay: 

f MI entering the Plea(s) vo lun ta r i l y  o f  my own f ree  w i l l  because: 

13. 

f am not suf fer ing from any mental problem at t h i s  t imc uhich a f fec t  my lrnderstanding of t h i s  Plea. 

, 1- . 1 '  - 

DIANE M. HATWSEK. Clerk 

% / I  3]q 3 
Dcplty Clerk in Attendemo 

CERTlFfCAfE OF DEFENSE COUNSE 
I ,  Defendant's C m e l  of Record, e e r t l f y  thst: 1 have discusscd t h i s  kase u i t h  defendant, including the nature of the 

chsrse(s), wamtial e l m t s  of each, the evidence against him/hcr fo r  uhich I m auarc, the possible defense5 he/shc hag, the 
m a x i m  p m a l t y  f o r  the eharge(s) a d  hin/her r i g h t  t o  a w a l .  Wo promises have been mede t o  the defendant ather than 8s set 
f o r th  in t h f r  p lcu  or #I the record. 1 have e x p l d d  fully t h i s  w r i t t e n  plea t o  the defwrrbnt ,and 1 believe hebhhr futly 
v d e r s t n d  this writ ten plea, the cmscqwnccr of entering it, id that  dafendent does 50 of h l s /h t r  om frc8 u l l l .  Further, 
from y i n te rp re t r t l on  o f  the facts and my s t & y  of the law there are facts t o  s w r t  each e l cmnt  o f  the c h r r w  t o  which the 
foregoing pleas rra k i n g  mtercd. t fur ther s t i p l l a t e  4 d  agree that  the Judge can consider the f s c t r  alleged i n  the sworn 
information (or I r r l t e t r n t )  a d  in the worn arrest  repr ts ,  ccnplaint a f f i d a v i t s  in the f i l e ,  or in the sworn b f t i d w l t s  
a l leg ing  v i o l a t i o n  o f  proQatim or cccmurity control, o r  alllrqcd in any probstiwr or eonnmlty control  y io l r t im rcportr In the 
CWrt f i l e  IS the w i d m e e  against the d e f d m t  a d  as dcecrfbing the facts that  are the basis f o r  the churge(s1 king p k l  to 
arid the facts t o  lrhlch the dcfcrdsnt i s  entering the plea(s). 

CERT~FICAYE OF PRWT 
1 c c n f l k  that the rccamrmdatians r c t  f o r th  in  this plea agreement hyvc been made. 

d-- / P-2 
h i s  tant  State A t  tormy 

. .  ORQER ACCEPTING PLEA 

foregoing was received and accepted In opm Court. The defendant has signed the foregoing in  my presence or has 
wledged h i s  skrve signature hereto in my prcswce. Such plca(s) arc fovd t o  be  f rec ty  and v o \ m t e r l l y  made uith knoUlcdne 
s waning and possible cmscqlltnccs, ond the s m  I s  hereby accepted. 

" :3 9 Cl rt Court Judge 
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LAWS v. STATE Fla. 843 

Cite as 648 So.2d 843 (FlaApp. 5 Dist. 1995) 
I 

October 1991. Gary Williams also contin- 
ued to ingest cocaine and he produced 
positive urinalyses for cocaine in Septem- 
ber and October 1991. 

11. S.J. WILLIAMS, a female child, 
was born on the 9th day of January 1992 
having been exposed to the cocaine use of 
her mother; that child was adjudicated 
dependent and placed in the care of the 
Department. 

12. From September 1990 through the 
date of trial, the relationship between the 
mother and Gary Williams was unstable. 
Gary Williams estimates that there were at 
least ten times in which the mother left 
their place of residence 6nly to return at  
later dates. Repeated instances of physi- 

marked their relationship despite attend- 
ance at  multiple drug treatment programs. 

13. That despite irregular attendance 
at  varying programs and sporadic success, 
the mother and Gary Williams have not 
refrained from the use of cocaine as evi- 
denced by their usage as recently as Octo- 
ber 1993. Further, in the exercise of the 
court’s fact-finding function, the court finds 
the testimony of Gary Williams to be in- 
credible both because of its nature and 
because of his demeanor at trial. Of par- 
ticular note is his testimony wherein he 
implies that the only occasions on which he 
has ingested cocaine since the children 
were placed with the Department are 
those occasions in which urinalyses demon- 
strated that he had, indeed, ingested eo- 
caine. 

14. The mother and Gary Williams are 
both chronic cocaine users and are co- 
dependent personalities. The court finds 
their recent breakup to be merely a contin- 
uation of the ongoing pattern established 
in their violent relationship which has been 
proven detrimental to themselves and has 
rendered the safe return of the children to  
either of them impossible. In accord with 
the testimony of Mr. Hudson, their coun- 

I cal violence and relapses into cocaine use 

2. The lower court’s order terminating parental 

This finding i s  rendered despite the initial det- 
riment that the children may suffer as a result 
of the destruction of the bond which exists 

rights states: 

between the parents and their children: the 

‘ 0  

s io r .  the court finds that this pattern can- 
not be broken without a significant com- 
mitment to counseling; three and one-half 
years after the initial placement of the 
children, neither the mother nor Gary 
Williams have made that commitment nor 
have they committed to living a drug-free 
life. 
After examining the history of this family 

and listening to all the evidence, including 
Williams’ inability to remain drug free or to 
demonstrate an ability to provide his children 
a safe environment free of drugs, drug ad- 
dicts and violence. the lower court made the 
difficult decision to terminate Williams’ pa- 
rental rights. The lower court concluded the 
evidence clearly and convincingly showed a 
likelihood that the children would suffer ne- 
glect if they were reunited with their father. 
See 9 39.01(37), FlaStat. (1993): We have 
no basis to gainsay that decision. Ki~gsley 
v. Kingsky, 623 So.2d 780 (Fla, 5th DCA 
1993). The decision of the lower court is 
affirmed. 
AFFIRMED. 

COBB, GRIFFIN and DIAMANTIS, JJ., 
concur. 

0 5 KfV NUMBER SYSIfM w 
Saram LAWS, Appellant, 

V. 

STATE of Florida, Appellee. 

NO. 94-1308, 

District Court of Appeal of Florida, 
Fifth District. 

Jan. 13, 1995. 

Appeal from the Circuit Court for Volusia 
County; John W. Watson, 111, Judge. 

court finds that. without a doubt, it is far better 
for these children to be placed for adoption 
with a loving and stable family than it is to 
have these children remain in foster care any 
longer awaiting the rehabilitation of their par- 
ents which will likely never occur. 

. .  . . . . .  . .  .~ , .  . . . , .  ,, , 
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James B. Gibson, Public Defender, and 
Daniel Hallenberg, Asst. Public Defender, 
Daytona Beach, for appellant. 

Robert A Butterworth, Atty. Gen., Talla- 
hassee, and Steven J. Guardiano, Senior 
Asst. Atty, Gen., Daytona Beach, for appel- 
lee. 

PER CURIAM. 

The sentence is vacated on the authority of 
Suntom v. State, 644 So.2d 585 (Fla. 6th 
DCA 1994) and remanded for proceedings 
consistent with Thompson v. State, 638 So.2d 
116 (Fla. 6th DCA 1994). 

SENTENCE VACATED and REMAND- 
ED. 

COBB, PETERSON and GRIFFIN, JJ., 
concur. 

0 E K I V N U M B f R S W f M  G= 
CORPORATE SERVICE, INC. 

and Walmart Stores, Inc., 
Appellants, 

V. 

Lisa H. JUSTUS, Appellee. 

No. 94-537. 

District Court of Appeal of Florida, 
First District. 

Jan. 17. 1995. 

The Judge of Compensation Claims, Gail 
A. Adam, made attorney award and appeal 
was taken. The District Court of Appeal, 
Allen, J., held that judge erred by failing to 
limit criteria used to determine amount of 
attorney fees to those benefits which were 
not timely paid. 

Reversed and remanded. 

Workers’ Compensation G1981 
Trial court determining attorney fees 

benefits in workers’ compensation case erred 
by failing to limit application of factors to  
benefits which were not timely paid. West’s 
F.S.A. 5 440.34(3)(b). 

William H. Rogner of Hurley & Rogner, 
P A ,  Orlando, for appellants. 

Mary Bland Love and John H. McCowey, 
Jr. of Gobelman and Love, Jacksonville, for 
appellee. 

ALLEN, Judge. 

!The employerhewicing agent appeal a 
workers’ compensation order by which the 
claimant was awarded an attorney’s fee un- 
der section 440,34(3)(bX Florida Statutes 
(1989). We conclude that in applying the 
section 440.34(1), Florida Statutes (1989) cri- 
teria as to the amount of the fee, the judge 
erred by failing to limit the application of 
those factors to the benefits which were un- 
timely under section 440.34(3)@). The statu- 
tory criteria should not be applied to pay- 
ments which were voluntarily made, or which 
were otherwise timely provided after being 
claimed, because section 440.34(3)(b) does not 
authorize a fee in such circumstances. See 
National Distributing v. Campbell, 632 So.2d 
647 (Fla. 1st DCA 1994). Furthermore, in 
applying the section 440.34(1) criteria the 
judge should consider only those attorney 
hours and other factors pertaining to the 
underlying benefits upon which fee entitle- 
ment is properly predicated. See Steel Fa- 
bricaters v. Jordan, 643 So.2d 35 (Fla. 1st 
DCA 1994). 

The appealed order is reversed and the 
case is remanded for reconsideration as to 
the amount of the attorney’s fee, 

LAWRENCE and BENTON, JJ., concur. 

0 !KEY NUMBIRSYSTIM P 
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olylur, \\-t' i.oriclLitic ik:at L l t ~ ~ ~ u t y  Wilirnd's 
dilyctioli for Pi~pplc  to  t is i t  his vc?iir~le 
cons;ti:iitcti :I , % i i r w  i d  iiilthnrity w!iich r i b -  

s t i n i i i u l  Popplc i 1i.i rdoiji o j  w n i w t i c ) j t  h -  
CuiLsr (1 rcasoiiabir pcr-soii irr:drr the  cir- 
ninistanccs wci;Li De1icr.c tr':at he siioulrl 
cotnply. Sce Dllces i'. State, 56.1 So.2d 11663 

poppk 1). Statc 6% So2d 18.5 (Fla.1993) 
(emphasis added ). 

The state relies on  this COUIY,~ decision in 
Curry u State, 570 S0.2d 1071 (Fla. 5th DCG 
1990). In Curry, the police entercd a bar, 
walked up behind Cum., and told him: 
'Stop. Police." C u r ?  walked away but 
threw a pill bottle contahing rocks of cocaine 
on the ground. 111 affhning the denial of a 
motion to suppress this court held, "Only 
when the police begin an actual physical 
aearch of a suspect does abandonment be- 
come involuntary and tainted by an illegal 

h and seizure." CWI~J at 1073. Cumj  
supported by the decision in Cali fmiu v+ 

L.Ed.2d ti90 (U.S.CaI.!Wl) which held that a 
seizure does not ourur until 3 person is actu- 
ally physically subdued hy ar. officer or sub- 
mits LO an officer's .;how of authority. Ho- 
dan' drew "a clear tiistil;.ctjon between those 
who Lkld to the Lti?AJl~t)' of the police and 
those who flee." HdiOiger at 12-43, In Cur- 
y, the  defesdant did tm ZuSmit to :iuthority 
or comply w i t h  :he .,5cers' demand; he sim- 
ply walked away, d x m h n i n g  the cocaine us 
he imored the ortier t i l  stup. Here, Harri- 
son, in fuli ~ u k ~ : ? i i ~ s l o n  :o t h e  show ei' authori- 
ty made, : 'Ol !~J 'A '~d :!i~ c.::.del- g v e n  to  him ti! 

rw.?L<ng !,is klx.(d froin hi? poc!:ct. The 
order and whmission :herefcw constituted :I 

seizure. 

(Fla. 1st DCX 1Y:DJo). 

c Hodari D., 499 US. 621, 111 S.Ct. 1547, 113 

Defendant appeaicd from judgment of 
the Circuit Court. Volusia County, John W. 
Watson, 111, J., sentencing him as habitual 
offender. The District Court of Appeal, Gos- 
horn, J.. held that: (1) it was proper for trial 
court, rather than state, to file notice of 
habitual offender sentencing, and (2) tnal 
court's failure to prowde defendant w t h  
written notice of intent to habitualize prior to  
entry of defendant's guilty plea was harmless 
error. 

h ' f m e d .  

Criminal Law -1203.3. 1203.26(-1) 

Trial C O U X Z ~ Y  failure to provide dcfcndmt 
with w i t t c n  notice of intent to  habitualize 
prior to e n t q  of dcfendant'.i Lqiilt. plea 1%-as 
h:ir-tnleSs error, \!.here defcnrlar,t, by his 
signed mi t ten  plea a p e r n m t .  specific:illy 
acl:noivledged that  his attorney esplained to  
!iim total maximum penalties f n ~  charges u . d  
thai  he u::uo.stootl cormx!uences of judgcy's 
t ietemirhp hi- to be fiolent 01' noniiolent 
habitual felony ot'ferxirr, including maximum 
sentences and fact that he \vo:ild !:ot he 
en:itled to rpcei.;f m y  hasic piir. tirnct. 



G \ )>i H ( i <  N , I I I!( 

Mt.lviii Oglestij :ippeals from the judgrnent 
of the trial court sentencing him as il habitual 
offender. On a p p d ,  hc contends that it was 
error for the trial cox? ,  mther t h m  the 
State, to  proii,lp him with the notice of intent 
to habitudizc. He further argues that his 
sentence must be reversed because the no- 
tice was not protidcd prior to the entry of his 
plea. We affini;. 

As to Oglesby's frst contention, this court 
has prwiously held that it is proper for the 
trial judge to file the notice for habitual 
offender sentencing. Toliver v. State, 605 
So.2d 477 (Fla. 5th DCA 1992), &m de- 
niPd, 618 So.2d 212 (Fla.1993). As to Ogles- 
by's second contention, we acknowledge that 
approximately orit year after Oglesby ten- 
dered his plea, but while this appeal WBS 

pending, the Florida Supreme Court decided 
Ashley v. Stuk 614 So.2d 486 (F'la.1993). In 
Aahky, the court held that 
in order for a defendant to be habitualized 
following a guilty or noio plea, the follow- 
ing must take place prior to acceptance of 
the plea: 1) The defendant must be given 
written notice of intent to habitualize, and 
2 )  the court must confirm that the defen- 
dant is personally aware of the possibility 
and reasonable consequences of habitualj- 
zation. 

Id. at 490 (footnote omitted,. However, un- 
like the plea agreement in Ashley which ex- 
pressly provided that Ashley would be sen- 
tenced under the guidelines, Oglesby, by his 
signed written plea agreement, specifically 
acknou-letlged that 

4. I have read the information or indict- 
ment in this case and I understand the 
charge(s) to which I enter my plea(s). M y  
attorney has explained to me the total 
maximum penalties for the charge(s) and 
ns a result I understand the follniring; 

8 * * * 

c. That sho~ilrl  I be determineti by  the 
J o d p  tu he a Vio!cn! Habitual E'clony 
0f'fi.ndur. :ml ~,htri.ild t h v  Jurlgr: sentczce 
rnt.1 :IS siich, I r o ~ i l d  r twivc ul) t.ii a m w -  

t t ' r i r * t ,  1 ~ < o t ~ I ~ i  ~ i o t  l w  cwtitlctl to rct'en I' arry 
hsii, gaiii t m u .  
d. That should I be dcterminetl by the 
Judpt to be a Nun-Violent Habitu:il F'elc- 
ny Offen*kr, and should the J u d p  sen- 
tence me as such. I could rcceive up to a 
maximum sentence of 30 years imprison- 
ment a id  a macdatory minimum of 0 years 
impnsonment und that as lo any habitual 
oflender ssnknce I would not be entitled to 
receive a n y  bnvic ga in  time. [Emphasis 
added]. 
The plea agreement further set forth that 

Oglesby had read the written plea, discussed 
it with his attorney, and that Oglesby fully 
understood the plea agreement. Oglesby 
made the same representations to the b-ial 
court in open court at the plea proceeding. 
We therefore fmd that the proMons &d- 
ed by Ash& were provided to Oglerrby prior 
to the entry of his plea and find Ulat the 
"harmless e m f '  analysis set forth by the 
supreme court in Magsey v. Stale, 609 S0.M 
593 CFla.1992) applies. To hold othemiw 
would elevate form over substance. 

AFFIRMED. 

PETERSOX and GRIFFIN,  JJ., concur. 
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