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ST A T'EMGNT OF TBE CA$E AND FACTS 

Respondent was charged by information on February 1, 1993, 

with one count of carrying a concealed fiream ( R  117). Respondent 

plead guilty as charged ( R  147-148). The written plea agreement 

contained the following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I: 
understand the  following: 

* * * 

c. That a hearing may hereafter be 
set and conducted in this case to determine if 
I qualify ta be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the  Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 

imprisonment and a mandatory minimum of 5 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

(2) That should 1 be 
determined by the Judge to be a Nan-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and t h a t  as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

maximum sentence of 10 years 

( R  147) (Appendix A). The plea agreement also set forth that 

respondent was aware of all of the provisions and representations 

of the  plea agreement, that he discussed the plea agreement with 

his attorney and that he fully understood it ( R  148). Respondent 
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signed the written plea agreement (R 148). 

During the plea hearing held on February 26, 1993, respondent 

stated that he had thoroughly read the plea agreement (R 6). 

Respondent also stated he had an adequate opportunity to ask 

questions of h i s  attorney about the plea agreement ( R  6 ) .  

Respondent understood the  agreement and had no questions about it 

( R  7). Respondent stipulated to a factual basis based an the facts  

contained in the affidavits ( R  8 ) .  The trial judge found 

respondent's plea was freely, voluntarily, knowingly and 

intelligently made and the  plea was accepted ( R  9). The plea 

agreement was filed on April 27, 1994 ( R  147). 

On April 15, 1993, the trial judge filed notice and order for 

separate proceeding to determine if appellant qualified as a 

habitual vialent or habitual felony offender ( R  118-119). On June 

2, 1993, respondent filed a motion to withdraw plea ( R  139-140). 

A hearing on the motion to withdraw plea was held ( R  11-28, 29-34 ,  

35-63, 68-115). Respondent testified that he had no idea he could 

be habitualized at the time he entered his plea (R 38). Respondent 

did not read every word of the plea agreement ( R  39-40). On cross 

examination, respondent testified he did read the plea agreement, 

but he guessed he did not understand the portion of the plea 

agreement concerning habitual offender sentence (R 45-46 )  If 

respondent had understood the  plea agreement, he would not have 

pled (R 48-49). 

The attorney representing respondent at the  time he pled 

guilty testified t h a t  he went over the plea agreement paragraph by 
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paragraph with respondent (R 81). The attorney testified that he 

told respondent a third degree felony is five years max; if its 

habitual offender then 10 years; if its violent, it can be 5 years 

mandatory minimum (R 84-85) I Respondent just wanted to get the 

case over with (R 86). The t r i a l  judge denied the motion to 

withdraw plea ( R  101-104, 162). 

The sentencing hearing was held on January 31, 1994, after the 

ruling on the motion to withdraw plea (R 104-115). There were no 

objections to the PSI or the acoresheet ( R  105). Respondent had no 

submission to make as to whether he should be habitualized (R 106). 

The trial judge found, based upon respondent's prior convictions, 

that respondent qualified as a habitual felony offender ( R  106-107, 

163-164, 176-177). Respondent told t he  judge he was sorry for 

committing the crime and that he had done those things in the past 

(R 109-110). Respondent was adjudicated guilty and placed on three 

years probation (R 211, 166-171). 

Respondent appealed his conviction and sentence to the  Fifth 

District Court of Appeal ( R  178). On January 27, 1995, the Fifth 

D i s t r i c t  vacated respondent's sentence and remanded pursuant to the 

Fifth District s opinion in Thomso n Y. State, 638 So. 2d 116 (Fla. 

5th DCA 1994) I review gendinq, case no. 83,951. Nattress v. State, 

648 So. 2d 1254 (Fla. 5th DCA 1995) (Appendix B). In ThomDso n, 

-t the Fifth District found that the acknowledgement contained 

in the plea agreement of the penalties that the defendant could 

receive if habitualized was insufficient to constitute notice of 

i n t e n t  to habitualize. The acknowledgement found to be lacking in 
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Thn- n is the  same as that found in respondent's plea agreement 

(R 1 4 7 ) ;  Thonmson , at 117. 
Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and respondent. 

On May 5 ,  1995, t h i s  court  accepted jurisdiction. 
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- 
The Fifth District erred i n  determining that t h e  plea 

agreement in this case was insufficient to give respondent notice 

that he may be sentenced as a habitual offender. Respondent read, 

understood, signed and discussed the plea agreement with his 

attorney. The plea agreement set forth that respondent could be 

habitualized, the maximum sentence he faced and that he would not 

be entitled to gain time. Petitioner asserts t h i s  was sufficient 

notice. It is both improper and impassible to inform a defendant 

t h a t  he "will1! be habitualized; the most that may be said is a 

defendant may or possibly could be habitualized. If the plea 

agreement was insufficient notice, any error in failing to give 

respondent separate written notice was harmless as respondent had 

actual notice t ha t  he may be habitualized. The decision in this 

case should be quashed, respondent's conviction and sentence 

reinstated and the decision in Thorn-, -, overruled. 

Furthermore, t h i s  court should re-examine and clarify its 

decision in Ashlev, i n f r a .  The decision in t h i s  case and in 

Thomtsson, BuDra, crystallizes the  problems inherent in the 

practical application of this court's decision in Ashlev, infra. 

, suma, and the other cases cited herein indicate t ha t  

m, infra, raised more questions than it answered. Ashley, 

i n f r a ,  should be clarified to reflect that notice which states  only 

the possibility that a defendant may be habitualized is sufficient. 

Also, the affect of gain time or early release on a defendant's 

sentence is a collateral consequence, not a direct consequence. 



Ashley, infra, should. be clarified to reflect that a trial judge 

need only inform a defendant of the m a x i m u m  possible sentence which 

may be imposed, not that he or she may serve more or less of that 

sentence depending upon which sentencing scheme the defendant is 

sentenced under. Finally, Ashley should be clarified as to whether 

or not an abjection is required to preserve the issue for appellate 

review where some form of notice was given and the  defendant later 

claims the notice was insufficient. 
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POINT ON A PPEAL 

THE FIFTH DISTRICT COURT OF APPEAL ERRED IN 
FINDING THAT RESPONDENT €€.AD NOT BEEN GIVEN 
NOTICE OF THE INTENT TO HABITUAL1213 PRIOR TO 
RESPONDENT ENTERING HIS PLEA; THE PLEA FORM 
RESPONDENT SIGNED, READ AND UNDERSTOOD GAVE 
RESPONDENT SUFFICIENT NOTICE, AS IT SET FORTH 
THE MAXIMUM SENTENCE THAT COULD BE IMPOSED IF 
RESPONDENT WAS HABITUALIZED AND THAT 
RESPONDENT WOULD NOT BE ENTITLED TO W I C  GAIN 
TIME; DUE TO THE CONFUSION CREATED BY THIS 
COURT'S DECISION IN ASHLEY, m, THIS COURT 
SHOULD REVISIT AND CLARIFY ASHLEY, 

In the instant case, a separate written notice of intent to 

habitualize was not filed prior t o  the entry of respondent's plea. 

However, unlike in Eshlw v. State , 614 So. 2d 486 (Fla. 1993), the 
failure to file a separate written notice is not fa ta l  in this 

case. The plea agreement which respondent read, understood and 

signed set forth the following: 

4 .  I have read the  information or 
indictment in this case and I understand the  
charge(s) to which I enter my plea(s). My 
attorney has explained to me the total maximum 
penalties for the  charge(s) and as a result I 
understand the following: 

c .  That a hearing may hereafter be 
set and conducted in this case to deternine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge t o  be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of 5 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 
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(2) That should I be 
determined by t he  Judge t o  be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 10 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

* f 

(R 147) (Appendix A ) .  Furthermore, the attorney who represented 

respondent at the time he entered h i s  plea testified that he told 

respondent what sentence he was facing if he was found to be a 

habitual offender (R 8 4 - 8 5 ) .  Respondent just wanted to get the 

case over with (R 86). Petitioner asserts that the written plea 

agreement complied with section 775.084 ( 3 )  (b) , Fla. Stat. (1991) 

and this court's decision in Bsblev, Bumxi. 

Petitioner asserts that the Fifth District's decision in this 

case and in Thmmo n, suara, is incorrect. In 5homso n, the Fifth 

District held that a plea agreement which contained the identical 

language set forth above was insufficient notice as required by 

section 775.084 and Ashley, $u~ra. In Tknomso n, the F i f t h  

district overruled their prior decision in Oslesbv v. S t m  , 627 

So. 2d 585 (Fla. 5th DCA 1993), rev. denied, Case no. 8 2 ,  987 (F'la. 

March 11, 1994),l wherein they held that the identical language in 

a plea agreement satisfied Ashley and that the harmless error 

analysis of Massev v. State, 609 So. 2d 598 (Fla. 19921, applied.' 

(Appendix C) 

'Oglesby sought review by this court based upon conflict with 
Ashlev. This court denied review. Petitioner amerts that by 
declining to accept jurisdiction this court approved the decision 
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Petitioner asserts t ha t  t he  Fifth District not only elevated form 

over substance in reaching the decision it did in ThomDson , but 

also ignored t h i s  court's decision i n  Massev v. SE.,a&e, 609 So. 2d 

5 9 8  (Fla. 1992). The majority in Tho- likewise ignored the 

sound and logical reasoning of Judge Goshornts dissent. Petitioner 

further arrests that the decision i n  Thornma n, Bupra, not only 

expands the  decision in @hley, but crystallizes the  problems 

inherent in the practical application of Ashley. 

Section 775 .084(3 )  (b) provides: 

Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the  
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the defendant 

and/or the defendant's attorney the opportunity to prepare for the 

hearing. ~assev, at 600; see a l so  Roberts v. State , 559 So. 2d 

289, 291 (Pla. 5th DCA 1990) + Section 775.084(3) (b) does not 

specify the form the written notice must take or the words the  

notice must or must not contain. 

The Fifth District has elevated form to a new height over 

substance in Thornman. In finding the written plea agreement to be 

insufficient to give the  defendant notice of habitual offender 

sentencing, petitioner asserts that the Fifth D i s t r i c t  found that 

the procedural aspect or the actual written notice was of paramount 

in Osles4y. 0 
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importance to the aubstantive purposer preparation of a submission 

in the defendant's behalf. Petitioner asserts that such a Sinding 

places the importance on the wrong portion of section 

775 .084(3 )  (b). 

In this case, the plea agreement stated that a hearing may be 

set to determine if respondent qualified as a habitual felony or 

violent felony offender (R 147) (Appendix A). The plea agreement 

set forth the maximum sentences respondent was facing if found to 

be a hab i tua l  offender. Furthermore, the attorney who represented 

respondent at the time he entered h i s  plea testified that he to ld  

respondent what sentence he was facing if he was found to be a 

habitual offender ( R  84-85) a Respondent just wanted to get the 

case over with (R 86). Respondent asserts that the written plea 

agreement plus the  advice from his attorney was sufficient notice. 

Should this court determine that the plea agreement was 

insufficient written notice, respondent had actual notice and any 

failure to provide separate written notice was harmless in this 

case pursuant to Massev, puma. The Fifth District in OcFlesby 

found that M ~ R S ~ Y  applied to such situations. The Fifth District 

ignored Massev in overruling Oslesbv. a Thomaso n, lu.Eza. 
Petitioner asserts that it was error for the Fifth D i s t r i c t  to 

ignore Massey, as Masaev is applicable to the instant case. 

In m, at 598-599, Massey had actual knowledge that he may 
be sentenced as a habitual felony offender although he was never 

served with written notice. This court found any error was 

harmless. u. at 600. In the instant case, the plea agreement 

10 



informed respondent that he could be sentenced as a habitual felony 

offender and gave respondent and h i s  attarney an opportunity to 

prepare for the  hearing. Respondent went over the agreement with 

h i s  lawyer prior to entering his plea, understood the agreement and 

signed the agreement. Respondent's attorney went over the maximum 

sentences respondent w a s  facing if found to be a habitual offender. 

Petitioner asserts that the purpose of the written notice 

requirement was accomplished in this case, as respondent had actual 

notice that he could be facing a habitual offender sentence and 

what that m a x i m u m  sentence was. Respondent was given an 

opportunity to prepare for t h e  hearing. Respondent gave the trial 

judge no reaBons why he should not have been habitualized. "It is 

inconceivable that [respondent) was prejudiced by not having 

received the  written notice [prior to the entry of his plea]." 

Massgy, at 600. The failure to provide written notice was harmless 

in this case. Massev, suDra; Lewis v. Sta te, 636 So. 2d 154 (Fla. 

1st DCA 1994); Mans field v. state , 618 So. 2d 1385 (Fla, 261 DCA 
1993) i m32 alao J2!4!xla v. stace , 630 So. 2d 597 (Fla. 1st DCA 1993) 

(any error in failing to determine that predicate offense had not 

been pardoned or set aside was harmless) ; Critton v. Sta te, 619 So. 

2d 495 (Fla. 1st DCA 1993) (same); Green v. State I 623 So. 2d 1237 

(Fla. 4th DCA 1993) (any error in habitualization was harmless); 

Suarez v. State , 616 So. 2d 1067 (Fla. 3d DCA 1993) (any error in 

failing to make required statutory findings was harmless where 

defendant accepted habitual offender sentence and waived right to 

hearing) ; Bonaven t u re  v.  State , 637 So. 2d 55 (Fla. 5th DCA 1994) 
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(where evidence unrebutted, error in failing to make specific 

findings in support of habitual offender sentence was harmless) ; 

Poma v, $ t a  I 635 So. 2d 114 (Fla. 5th DCA 1994) (same). 

In Thompso n and this case, the Fifth District held that the 

acknowledgement in the written plea agreement did not comply with 

Ashley because the plea agreement said that respondent may be 

sentenced as a habitual offender rather than respondent would be 

sentenced as a habitual offender, Petitioner asserts that t h i s  

court did not hold in Ashlev that a defendant must be told 

unequivocally that he would be sentenced as a habitual offender 

prior to entering his plea, only t h a t  he may or poasibly could be 

facing such a sentence. The Fifth District played a game of 

semantics which did not need ta and should not have been played. 

In Ashlev, at 480,  this court held that 

in order for a defendant to be habitualized 
following a guilty or nolo plea, the following 
must take place prior to acceptance of the 
plea: 1) The defendant must be given written 
notice of intent to habitualize, and 2) the 
court must confirm that the defendant is 
personally aware of the 
reasonable consequences of 
(Footnote omitted; emphasis added). 

FiE%%%i::nd 
In reaching this holding, this court set forth the following: 

Because habitual offender maximums 
clearly constitute the "maximum possible 
penalty provided by law" - -exceeding both the 
guidelines and standard statutory maximums-- 
and because habitual offender sentences are 
imposed in a significant number of cases, our 
ruling In Williams [v .  State, 316 So. 2d 267 
(Fla. 1975),1 and the p la in  language of 
[Florida Rule of Criminal Procedure] 3.172 
require that before a court may accept a 
guilty or nolo plea from an eligible defendant 
it must ascertain that the defendant is aware 

12 



of the ossibilit and reasonable consequences 

order for the plea to be “knowing,It i . e . ,  in 
order for the defendant to understand the 
reasonable consequences of his or her plea, 
the  defendant must ttknow” beforehand that his 
or her potential sentence ma be many times 

under the guidelines . . . 

of habitua + ization. 

greater what it ordinarily + wou d have been 

To state the obvious, in 

Ashley, at 489 (emphasis added), 

There is nothing in ashley to indicate that this court 

intended that a defendant be told prior to entering his plea that 

he would, as the Fifth District held, be sentenced as a habitual 

felony offender. Furthemore, section 7 7 5 . 0 8 4 ( 3 )  (b) does not 

specify t he  form the written notice must take or the words it must 

or must not contain. 

know of the possibility that such sentencing may occur. 

According to m, the  defendant must only 

The Fifth 

District ignored the plain language of Pshley. 

The use of the word timay” in the plea agreement told 

respondent of the possibility t ha t  he could be sentenced as a 

habitual felony offender. It would be not only improper, but 

impossible to tell a defendant that he will be sentenced a6 a 

habitual offender, as opposed to telling the defendant he or she 

may be habitualized. While a defendant may have the requisite 

convictions, the state may be unable to document those convictions. 

If the state is unable to offer certified judgements and sentences 

and the defendant does not stipulate to his prior record, the 

defendant will not be found to be a habitual offender. In such a 

case, having told the defendant that he would be habitualized was 

error and may be grounds for the defendant to withdraw his plea. 

13 



If part of the  plea agreement was that the  defendant would be 

sentenced as a habitual offender and the  defendant was not so 

sentenced, the state would also have grounds for invalidating the 

plea agreement. The purpose of the notice is not to inform the 

defendant that he or she will be habitualized, but rather that he 

or she may be habitualized. 

Furthermore, as pointed out by the dissent of Judge Goshorn in 

Thornso n, at 118, [tlhere are consequences, both legal and 

practical" to the state or the trial judge advising a defendant 

that he will be habitualized. 

Requiring the court to announce to a 
defendant, before accepting his or her plea, 
that the  court will (as opposed to may) 
habitualize requires the court to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
Fla. Stat. (19931, pr ior  to a sentencing 
hearing and prior to review of any victim 
impact, section 921.143, Fla. Stat. (1993), 
all of which is contrary to the requirements 
of a sentencing hearing and is sure to raise 
additional legal challenges and charges that 
habitualization is being imposed 
indiscriminately. Likewise, to require the 
state to announce that it will (as opposed to 
may) attempt to habitualize will provide 
further fodder to the voices challenging the 
state's use of the  habitual offender statutes. 
In this regard, I note that often at or 
immediately before a plea, the  trial court, 
the  state and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. Accordingly, the court can only 
announce t ha t ,  if the defendant's history so 
justifies, the court may consider or  the state 
may seek to habitualize the defendant. 

Thorn-, at 118-119. Petitioner respectfully reguests this Court 

clarify its decision in Ashley to reflect t ha t  all that is required 

for the  notice requirement to be met is t ha t  the defendant be aware 
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that he or she may or possibly could be sentenced as a habitual 

felony or violent felony offender. As set forth above by 

petitioner and Judge Goshorn, this cour t  could not have intended in 

Ashley that a defendant be told he would be sentenced as a habitual 

offender, as such would clearly be improper. 

Another obvious problem with this court's decision in Ashlev 

is its determination that the affect of gain time or early release 

on a defendant s sentence is a direct consequence of a plea. While 

petitioner agrees that a defendant should be told prior to entering 

a plea that he or she may be habitualized which means the 

possibility of an enhanced sentenced being imposed, petitioner 

respectfully submits that this court was in error when it also 

determined in ARhlev that a defendant should be told that 

"habitualization may affect the possibility of early release 

through certain programs, . . . "  Ashlev, at 490 n.8. This court 

appears t o  have confused the amount of time a defendant may 

actually serve in jail with t h e  maximum sentence which may be 

imposed upon a defendant. While a defendant should be aware of the 

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the defendant may 

actually serve due to the various types of gain time or ear ly  

release is irrelevant. 

In deciding & h 1 ~ ~ ,  this court relied on Bovkin v. Alabama, 

395 U . S .  2 3 0 ,  242, 89 S .  Ct. 1709 (1969); , 316 

So. 2d 267 (Fla. 1975); Black v, $tate , 599 So. 2d 1380 (Fla. 1st 

DCA 1992); Florida Rule of Criminal Procedure 3.172(c) (1); and 
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Professor Lapave. As will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled to some form 

of early release if habitualized. 

In Boykin, fluma, the United States Supreme Court addressed 

the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in BOykiQ did 

the court hold that in order for a plea to be knowing the defendant 

must know t h a t  under certain sentencing schemes he or she may not 

be entitled to early release and may have to serve the entire 

sentence impased. Petitioner asserts t h a t  the receiving of gain 

time or some other form of early release is not a constitutional 

right. Gain time and early release programs are a creation of the 

state legislature and can be changed or taken away at anytime by 

the legislature. % senerally Ch. 93-406, Laws of Fla, (repealing 

section 944.277); Op. Att'y. Gen .  92-96 (1992); Dusser v. Grant, 

610 So. 2d 428 (Fla. 1992); Waite v. Sinqletary , 632 So. 2d 192 

(Fla. 3d DCA 1994). It is impossible for anyone to accurately 

predict how future changes will affect a particular defendant's 

sentence. 

0 

In Ashlev, at 488, this court quoted from W 1 1 5 m  I la&!€a- 
The Williamg decision s e t  forth the  three essential requirements 

for taking a guilty plea. a. at 271. The second requirement is 

that the "defendant muat understand the nature of the  charge and 

the consequences of his [or her] plea. The purpose of this 

requirement is to ensure that he [or she] knows . . . what maximum 
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penalty may be imposed for the offense with which he [or she] is 

charged." - Id.; see also Hinrnan v. United States, 730 F.2d 649 

(11th Cir. 1984) (district court need only advise a defendant as to 

the charges, the mandatory minimum penalty and the m a x i m u m  possible 

sentence). No where in B i1litU-M did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to some other 

early release program. The consequence is the maximum sentence 

which may be imposed, NOT the amount of gain t i m e  or other farm of 

early release a defendant will or will not receive. 
7 

In order for a plea to be knowing, this court in Ashley, at 

489, stated that the defendant must know the maximum possible 

sentence "and that he or she will have to serve more of it." This 

court then noted that this view was endorsed by the First 

District's decision in a a c k ,  Bunra, and Professor LaFave. In 

quoting f r o m  the Black decision, this cour t  quoted from Judge 

Zehmer's special concurrence. Judge Zehmer did not state tha t  a 

defendant must be told that he or she will not receive the same 

amount of gain time if habitualized. While Judge Zehmer stated 

that the trial judge failed to determine if Black understood the 

significance of being sentenced as a career criminal, petitioner 

asserts that the  "significanceI1 referred to is not that Black would 

receive less gain time, but that Black was facing a m a x i m u m  

sentence that was double what the plea a g r e e m e n t  indicated. 

Neither the majority nor the concurrence in Black hold that a 

defendant must be told he or she will not receive the same amount 

a 
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of gain time as someone who was not habitualized. 

Furthermore, Professor LaFave likewise does not support this 

courtls determination that a defendant should be told that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaFave's only endorsement is that a defendant should be 

told of the maximum possible penalty that could be imposed. 

Professor LaFave makes no mention that a defendant should be told 

he or she may have to serve more of a sentence depending upon under 

which sentencing scheme the defendant is sentenced. See 2 Wayne R. 

LaFave & Jerold H. Israel, Criminal Procedure section 2 0 . 4  (1984). 

Finally, petitioner asserts that rule 3.172 ( c )  (1) does not 

require that a defendant be told that if habitualized he will serve 

a greater portion of his sentence. State v. Will, 645 So. 2d 

91, 95 (Fla. 3d DCA 1994). This court has previously held that 

rule 3.172(c) "set8 forth the required areas of inquiry when the 

trial court accepts a p l e a . "  Id.; S t a t  e v, Ginebra, 511 So. 2d 960 

(Fla. 1987). Rule 3.172(c) (1) requires only that a defendant 

understand Itthe nature of the  charge to which the plea is offered, 

the mandatory minimum penalty provided by law, if any, and the 

maximum possible penalty provided by law . . . "  Petitioner asserts 
that the maximum possible penalty provided by law does not mean the  

maximum possible sentence less gain time or some other form of 

early release. The maximum possible penalty provided by law for a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The m a x i m  possible penalty then 

doubles and become; ten years. Irrespective of gain time or early 
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release, the maximum possible time a defendant may be incarcerated 

for a third degree felony is either 5 years or 10 years as a 

habitual felony offender.3 AS the Second District stated in 

Simons v. State, 611 So. 2d 1250, 1252 (Fla. 2d DCA 1992): 

. . It is one thing, however, to insist 
that a defendant be warned his sentence may be 
extended, and another to require an additional 
warning that a determinate sentence will not 
later be shortened. 

While the trial judge is required to advise a defendant of the  

maximum possible penalty provided by law which he or she is facing, 

the trial judge is not required to advise the defendant of every 

collateral consequence which may follow a guilty or no contest 

plea * to v. S t a t e  , 413 So. 2d 461 (Fla. 4th DCA 1982); ZambU 

$&-gt-t~ns, a t  1252; Polk v. State, 405 So. 2d 758 (Ffa. 3d DCA 1981); 

v S t , 455 So. 2d 555 (Fla. 1st DCA 1984); j2SS a;ls9 

Will, at 94 (quoting Ginebra, at 960-961 (emphasis added): !'It is a 
clear under both state and federal decisions that the t r i a l  court 

judge Is under no duty to inform a defendant  of the collateral 

consequences of h i s  guilty p lea .  " )  ; Hinman, (court not 

required to explain special parole and its consequences). 

. . . "The distinction between 'direct' and 
collateral * consequences of a plea, while 
sometimes shaded in the relevant decisions, 
turns on whether the result represents a 
definite, immediate and largely automatic 
effect on the range of the defendant's 
punishment. 

and convicted criminals reap this benefit. 

a 19 

>In a perfect world, a defendant would serve the sentence 
imposed, day for day. However, we do not live in a perfect world imposed, day for day. However, we do not live in a perfect world 
and convicted criminals reap this benefit. 
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Zambuto , a t  462 (citation omitted). According to Ginebra , at 9 6 l l 4  

the t r i a l  judge's obligation to ensure that a defendant understands 

the direct consequences of his or her plea encompasses "only those 

consequences . . . which the trial court can impose. The other 

consequences of which a defendant must be informed are contained in 

rule 3.172 ( c )  . 
Prior to Ash-, the loss of or accumulation of gain time was 

considered to be a collateral consequence. Simmons, at 1252-1253; 

HOS~QQ v, State, 646 So. 2d 253 (Pla .  1st DCA 1994); Will, Suara; 

Levenp v, State , 598 So. 2d 120 (Fla. 1st DCA 1992); wrisht V. 

w, 583 So. 2d 399 (Fla. 1st DCA 1991); Blacks hear Buara; Lamer 

v. Hende rmnl 438 F.2d 638 (5th Cir. 1971) Also, when parole was 

previously available there was no requirement that a defendant be 

warned about parole eligibility, because parole was viewed as a 

matter of legislative and executive grace; not a direct consequence 

of a plea. S L r r o n ~ ,  at 1253; see also Hinman , sugra (court not 

required to explain special parole and its consequences) ; Nora- 

Guariardo v, Un i t e d  Sta tes, 440 F.2d 775 (5th Cir. 1971) (fact that  

trial judge failed to advise defendant of his ineligibility for 

parole does not invalidate guilty plea ) .  Likewise, there was no 

duty  to warn those who opted for a guidelines sentence that they 

e 

were ineligible for parole under the  guidelines. U.;  Glove r v. 

'Sinebra was superseded by the amendment to rule 3.172(c) (8). 
while the holding of Eiwbra,  deportation is a collateral 
consequence, has been superseded, petitioner asserts that Ginebra 
remains good law. 
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State,  474 So. 28 886 (Fla. 1st DCA 1985).5 This court's language 

in Ashlcv that the defendant should be told "the fact that 

habitualization may affect the possibility of early release through 

certain progrms'f is wholly inconsistent with this court ' s decision 

in Ginebra and the above cited cases. 

AS previously stated, gain time and other early release 

programs are established by the legislature. The trial judge has 

no control over how much gain time a defendant may or may not 

receive. The trial judge also has no control over whether a 

defendant qualifies for m m e  form of early release. The only 

situation which petitioner can envision in which the trial judge 

has some farm of control is when the trial judge retains 

jurisdiction. The retention of jurisdiction is a con~equence which 

the trial judge can impose and is a direct consequence of a plea. 

State v. Green, 421 So. 2d 508  (Fla. 1982). However, petitioner 

disagrees with and questions this courtts logic as to why retaining 

jurisdiction is a direct consequence of a plea. Petitioner asserts 

that retaining jurisdiction is a direct consequence because the 

t r i a l  judge imposes such a restriction, not because a defendant may 

have to Serve more of the sentence imposed, 

'It appears that this court has determined, post-Ashley, that 
the earning of provisional credits is a collateral consequence, as 
provisional credits could not "possibly be a factor at sentencing 
or in deciding t o  enter a plea bargain." Griffin v. Sinsletarv, 
638 So. 2d 500, 501 ( F l a .  1994); Qggg2.x v. Rnder- , 584 
So. 2d 2 (Fla. 1991). The Eleventh Circuit has likewise found 
Florida's control release is comparable to provisional credits, as 
!'the purpose of control release is to address the administrative 
problem of prison overcrowding, to confer a benefit on the 
prison population." Hock v. Si nsletary , 8 Fla. L. Weekly Fed. 
(2943, C944 (11th C i r .  January 9, 1995). 
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AS stated above, the only consequence of the sentence which is 

a direct consequence ia the  maximum possible sentence which may be 

imposed by law. Petitioner asserts that It [ l loss  of basic gain time 

is not a consequence which the trial court imposes. Accordingly, 

loss of eligibility for basic gain time is a collateral consequence 

of a plea." will, at 95. 

It should be pointed out to this court that Ginebra was not 

cited in Ashlev. It is not at all clear as to whether Ginebra was 

given any consideration in the  writing of the Ashlev opinion. The 

lack of reference to Ginebra gives rise to but one conclusion: 

"the primary consideration in Ashley was the state's complete 

fa i lure  to advise the defendant of its intent to seek habitual 

offender sentencing prior to the entry of the guilty." Horton, at 

2 5 6 .  

In determining that a direct consequence of a plea is that 

"habitualization may affect the possibility of early release 

through certain programs . . . I f I  this court went beyond the issue 

raised in Ashlw.  It is not clear in Ashley whether this court 

intended that failure to so inform a defendant requires an 

automatic or per ae reversal, Petitioner asserts that  the failure 

to so inform a defendant does not render his or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

best. Horton, at 256; Simo na, at 1253. 

Section 7 7 5 . 0 8 4 ( 4 )  (e) provides that a habitual offender 

sentence is not subject to the sentencing guidelines, that a 
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defendant sentenced as a habitual offender shall not get the 

benefit of chapter 947, and shall not be eligible for gain time 

with the exception of up to 20 days incentive gain time as provided 

for in section 944.275(4) (b) . Sections 944.277 (1) (g) and 

947 146 (4) (9) specifically set forth that a person sentenced or who 

has previously been sentencedunder section 775.084 is not entitled 

to provisional credits or control release, Those sections also set 

forth that persons who have been convicted or Erevioualv convicted 

of committing or attempting to commit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

was attempted or completed; or kidnapping, burglary or" murder and 

the offense was committed with the intent to commit sexual battery 

are not entitled to provisional credits or control release. 

Sections 9 4 4 . 2 7 7 ( 1 )  ( c )  - (e) and 947.146(4) (c) - ( e ) ,  F l a .  Stat. 

(1991) * Sections 944.277(1) and 947.146(4) also set forth 

additional circumstances under which a defendant is not entitled to 

control release or provisional credits, section 9 4 4 . 2 7 7 ( 1 )  (a), 

(b), (f), (h), (i), and (j), F l a .  Stat. (1991); section 

947 .146(4 )  (a), (b), (f), (h), and (i), Pla. Stat. (1991). 

If Ashlev in fact did create a per se rule of reversal, "it 

would make no sense to limit its application to habitual offender 

cases.Il Horton, at 256 n.2. It would appear that not only should 

those who may qual i fy  as a habitual offender be told "that 

habitualization may affect the possibility of early release through 

certain programs,It but those who have previously been habitualized 

6Repealed by Chapter 93-406, Laws of Fla. 
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if not presently habitualized, those who have been or previously 

been convicted of t h e  enumerated crimes and those who received 

mandatory minimum penalties should a lso  be warned that their pr io r  

and/or current convictions "may affect  t h e  possibility of early 

release through certain programs." 

Taking Ashley to its literal and logical conclusion, it would 

appear to require t h a t  every person charged with a crime in order 

t o  make a "knowingtt decision should be told, whether he chooses to 

plead or go to trial, of the affect of gain time or early release 

on any and a l l  sentences that defendant may possibly face. 

Although it would appear that this burden would fall primarily on 

defense counsel, the burden would likewise fall on t h e  prosecutor 

and the trial judge. See Ashley, at 490 n . 8 ;  Koenis v. State , 597 

So. 2d 256, 258 (Fla. 1992). Prior to a plea of a guilty verdict 

after trial, it is doubtful that e i t h e r  t h e  prosecutor or  the trial 

judge would be in a position to inform a defendant on the possible 

sentences he faces and the affect of gain time or early release, if 

any, on those sentences. However, it appears under Ashley, the 

failure to so i n f o m  any defendant, whether pleading or going to 

trial, would give rise to at the least a claim of ineffective 

assistance of counsel. Such a claim could result in not only t h e  

withdrawal of a plea, but also a new trial. Surely this could not 

have been this court's i n t e n t .  

If t h i s  court did intend for Ashlev to establish a per 8e 

rule, petitioner asserts that there should not be a special r u l e  

for habitual offenders, but a11 convicted felons which fall within 
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the exceptions should be treated alike. A consequence of a plea 

should not be collateral in some cases and direct in other cases; 

it should either be direct or collateral to all cases. Petitioner 

asserts, as stated above, that the cansequence of early release is 

purely collateral and should be treated as such with all 

defendants; the direct consequence is the m a x i m u m  amount of 

incarceration which may be imposed, not that the defendant may 

seme more time than a dissimilarly situated defendant. 

Should this court determine that gain time or early release is 

a direct consequence of a plea petitioner asserts that rule 

3.172(c) shauld be amended to reflect all defendant’s should be 

warned that their previous and current convictions “may affect the  

possibility of early release through certain programs. The 

determination of early release consequences by this court t a  be a 

direct consequence should be treated as this court treated the 

determination that deportation was a direct consequence, amend the 

rule. Fla. R. Crim. P. 3.172 (c) ( 8 )  . 
Petitioner strongly asserts that any early release is a 

collateral consequence of a plea and r u l e  3.172(c) does not need to 

be amended. However, if this court has in fact determined that the  

affect of early release on a sentence is a direct consequence, 

those facing habitual offender sentencing should not be treated 

specially. All defendants should be treated alike and the rule 

should be amended. 

As is apparent from the decision in the instant case, as well 

as the decisions in Thornso n, Horton, and Will, this court’s A m  
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decision has raised as many questions as it answered. Sf?& &!AQ 

v. st ate, 645 So. 2d 1042 (Fla. 4th DCA 1994); Heatlev v, 

State, 636 So. 2d 153 (Fla. 1st DCA 1994). The Ashley decision 

should be clarified to reflect  that notice as was given in this 

case and notice which reflects only the possibility that a 

defendant may be habitualized is sufficient, thereby addressing the 

concerns of Judge Goshorn's dissent, Petitioner also requests this 

court clarify Ashlev as to whether this court intended gain time or 

early release as a direct consequence of a plea. Petitioner again 

asserts that the affect of gain time and/or early release programs 

on a defendant 6 sentence are not direct consequences of a plea. 

It is impossible for the defense attorney, trial judge or 

prosecutor to accurately predict how much of a particular sentence 

a defendant will in fact serve. The direct consequence is the 

maximum sentence which may be imposed upan a defendant, not the  

amount of time a defendant will actually serve of the sentence 

imposed. Petitioner also requests this court clarify &&J&y as to 

whether an objection to the form of notice is required in order to 

preserve the issue for appellate review as set forth in footnote 2 

of the instant brief. 

Wilson 

Finally, should this court determine that the  affect of 

habitualization on gain time and early release is a direct 

consequence of a plea, respondent wa6 aware of this consequence at 

the time he entered his plea. The plea agreement apecifically set 

forth that respondent would not receive any basic gain time if he 

was sentenced as a habitual offender (R 147) (Appendix A). 
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Furthermore, respondent's attorney discussed with respondent the 

maximum possible sentence he could receive as a habitual felony 

offender. This was sufficient to inform respondent that he would 

be serving more of his sentence. while petitioner requests this 

court clarify the Ashlev decision, irrespective of that request, 

the written plea agreement in this case was sufficient notice and 

established that respondent's plea was knowing. If the written 

plea agreement was insufficient any error was harmlem, a8 

respondent had actual notice. The decision in this case should be 

reversed and t he  Thomrsson decisian should be overruled. 
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CONCLUSION e Based on the arguments and authorities presented herein, 

petitioner requests this court quash the decision in the instant 

case, overrule the decision in Thornwon and clarify its decision in 

Ashley as requested above. 
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STATE O F  FI.OIUDI\, 
v ,  / - - >  

/ P  
47.4 .ld i$ ___^. /(/&J { yg, DATE : 

Cw t t w h r i t .  
W I T W  FLEA(S1 

- r 7  <-n 

1. I, &>MI Ah /(L2?d L, I defendant herein, withdraw q Plea(s) of Not F u l . l t j ,  aod enter 

as t o  Count - 
as to Count - 

I understand that  i€ the Judge acccpts t b e  Plea(s), I give up my r ight  to  (1) A t r i a l  by jury to determLoe vhether I m 
Guilty or Ha: G u i l t y ;  or a hearing kefote tbo  Judge if charged w i t h  violation of  p r o h t i o n  or violation of camnmity control; (2)  
To c d r o n t  the State's witnesses; ( 3 )  To ccmpel the attendance of witnesses 00 nq behalf; ( 4 )  To t e s t i f y  o t  t o  remiti silent; 
and (5) To require the prosecutor t o  prove q mil:  beyond a t e a s o d l e  doubt (or by a ptepnderance of the evidenae i f  cbacged w i t h  
violatiou of p toh t ion  or carmunity control). I also understand that  I give up my r i g h t  t o  appeal u l l  mttets except the legality 
o f  my sentence or this Court's authority to  hear this case. 

1 understand that a Plea of Not G u i l t y  denies t h a t  I c d t t e d  tbe crirre(s); a Plea of G u i l t y  a d d t s  tha t  I c d t t e d  the 
c r k ( 5 ) ;  a Plea of Holo Contendere, or '%o Contest", s a p  that  I do not contest the evidence against m,  

I have read the information or ind icbnt  i n  t h i s  case and I uiiderrtand the cbatge(s) t o  which I enter my plea(s). My 
attorney has explained t o  w the t o t a l  maximum pemlties for the c k q e ( s )  and as a result I understand the follwiJq: 

a. years 

y e x s  b. 

years imprisomnt and Q d t o r y  minhm of 

That should I be determined by the Judge t o  be a Non-Violent tual  Felony M f d e r ,  a d  sbuuld tbe Judge sentace 
IIW as such, I cauld receive up to  a mxhnwo sentence of years hprlsonment and a nraadatory *inlarun of 

basic gain the. 
That whether a guidelines sentence or departure sentence or hhbitual offender smtence, 1 w i l l  receive a e t o q  
m i u i m m  sentence of J W S  bprisotment. 

5. Hy s t t o m y  bas explaioed the weotial elements of tbe c r h ( s ) ,  zmd possible defenses t o  the crb(s) .  I understand that 
J atering the a b v e  plea(s) I an waiving any r igh t  t o  present any defenses X my bevs to the cbarge(s). I understand that by my 

kETY plea(s) or HO COHTEST pleats)  wi tbout  express reservatioo of r i g h t  of appeal I waive (give up) any grounds for rppbals I d p h t  
have a b u t  my decision, ruling or order the Judge bas made i n  my case(s) up to t h i s  date. I f  I m not a citizen of tkts country, 
my plea(s) to t h i s  crime(s) mg adversely affect nry s t a t u s  in this country Md my be subject t o  dcportatioo es a result of my 
plea(s1. If 1 am on parole, my p r o l e  can k revoked and I my have to s e n e  the ballace of that sentence; i f  I YI OD pmbat iw,  
nrjl p t o h t i o n  -0 bc revoked and X can receive a scpatate legal sentence on tbe probtioo charpe-in addition to a rcalsaca inpastd 
MI this cam. 

Plaa( s )  of: 
( ) Nolo Cootendere to li:::: ( ) Nolo Contendere to 

( ) G u i l t y  ( ) Holo Contendere ta as to  Count - 
2 .  

3. 

4 .  

That should t h e  Judge impose a guidelines sentence, I could receive up t o  a wximUm sentence of 
imprisonmot and a mxhm f lne  of $ 
That should  the Judge impose I could r e c d v e  up to  a maximm sentence of 

or b o t h .  

tual Felony Offender, and should the Judge sentence me 

d. - years i t u p r i s o m t  and that  as to any habitual offender sentence I muld not be entitled to receive 

e. 

I will kx permitted to withdraw my plea(s )  bcrein and enter a plea ( s )  of not guilty and exercise my r ight  t o  I t r i a l  or hsariag 
described i n  ( 2 )  above. 

charqe(s) b i n 9  pled to. I 
and/or complaint aff idavits  
and d l e g d  in an7 probition 
that  the Judqe can cansidet 
k h g  pled t o  and the fac t s  

which I am e n t o r l n g  my p l e a ( s ) ,  
26 Is3. 

- s. 4 7 - l){;P\.;N\)AN'I''S 17,x\llI%[rr /! 1 

I " 



10. I n  culbht ionf  I do agree and stipulate to tlw follcrwinq: I --- 
I l-_-I -~ 
. ~-~---- -- 

-__ --___I--- 
- 

11. 1 ctjrre and stipulate to p l y  costs of $XI.W pursuant t o  F . S .  o ~ o . ~ o ,  of $3.00 pursuant t o  M I . ? L ~ ( ~ ) ;  n i  $ 2 . 0 ~  pursuant 

( ) A P u b l i c  Defender fee of $- 
( ) State  Attorney costs of $ 
( ) Law enforcement agency c m r  
( ) Restitution to -- i n  the  amount of $- 
1 undprstand t h a t  t he  dmve m m t s  are t o  bc p i d  by me either as a condition of probation or camnrnity control, subject  

to  v i o l a t i o n  i f  I f a i l  t o  fully pay,  or i f  I am not placed on a form of supervision, then aftw my rel-e f r m  c u s t o d y  subject to  
c o n t q i t  of court i f  I fa i l  t o  pay. I further s t a t e  that  I have received suff ic ient  notice and hearing as to  the above m u n t s  and 
ayrea that  I have t h e  a b i l i t y  to  pay them. 

12. No one has pressured or forced me t o  enter  the Plea(s), no one has prcmised me anything t o  g e t  m t o  enter the (Plea(s) 
tha t  is not represented i n  this Written Plea.  

( ) I believe tha t  I am G u i l t y  

13. k$+L Le imrt y - p i i h g  sententing I must notify hndsMn or pre-trial  re lease officer o f  any change 
i n  my address o r  telephone nunhr ,  and i f  t he  Judge orders a Yre-Sentence Investigation (PSI)  and I willfuUp f a i l  t o  appear for 
an appointment with the  probation officer, the Judge can revoke my re1 

14. Fly education consists of t h e  following: L 

I read, 1-am nut under the influence of any drug, medication or alcohol a t  the tit@ I 
sign this plea. 

15. I have read this written plea and discussed it w i t h  my attorney and I f u l l y  understand it. I have to ld  my attorney 
evetythiLiog I know about this case. 

SWORN TO, SIGNED AND FILED by the  defendant in open Court i n  the presence of defense counsel and Judge and under penal ty  of 

(as a court cos t )  pursuant to  913.25(8)(a) .  Further, I agree to  pay :  
B 

t o  943.25(8);  and 0 

I am entering the Plea(s) voluntarily of my own free will because: 

I believe it is i n  my o m  kst interest. 

UnaerEXanE m e h n g b m a y e  . 
I am not suffering fran any mental problems at  t h i s  time which affect understanding of this P l e a .  

I am f u l l y  s a t i s f i e d  with t h e  way q attorney has ban&& this case for LIE. 

perjury this - day of ,-1991. 

1- , Clerk 
of the C i r c u i t  C o w  

By : 
puty Clerk i n  Attendance 

I 

Bv : /f/&&g,O, 
Defendant's Signature . 

CERTIFICATE OF DEFENSE COUNSEL D 1 have discussed this ease uitb defendant, i n c l d h  the nature of tbe 
charge(s), essent ia l  elements of each, the evidence against him/her for which I am auare, tbe lpossible defenses be/Sh has, th 
maxhmim penalty for  t h e  charge(s) and his /her  r i g h t  to appeal. No ptcmises bave been ma& to the  defendant other than M get forth 
in t h i s  plea o r  on the record. 1 have explained f u l l y  this mitten plea t o  the defeodant a d  I be l l eve  be/she fully e s t a p d s  this 
m i t t e n  plea, t h e  consequences of entetinq it, and that defendant does so of bis/her MI free u. Furthet, fKm my bterpretatiLn 
of the facts and ap study of the law there arc facts to support each el-t of the charpes to  which the forego- P l w  ~ I X  
entered. I furtber stipulate acd agree that tbe Judge can arasider the facts alleged in tbe mrn itlfomtbn (OT w w t )  a 
in the s r ~ r n  atrest reports, canplaiat a f f i d a v i t s  in the f i le ,  or in tbe mrn affibvits deqiop uiolation of prpbclti~m or 

de0oeag-a 
thc dafenaant i. 

enter* the plea(s). 

I, Defendant's counsel of Record, certify that: 

d t y  cwtro-1, or alleged in any probatlan or e i t y  control  violation reports in the carrt f i le  as 
defendant and as descrhing the f a d s  that ate the -3s for the ebarge(s) be- p l d  t o  and the facts t 

CERTIFICATE OF PROSECUTOX L 
I confirm that the  recumendations set forth in this plea agreemnt have 

\ Assistant State Attorney 
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0I.t ie r, LYC c'o iic 1 u (i e 1 k . ~ :  Dt! pu ty l\'ill mot's 
cjiiyctioi: for J ' &  1;p:~ :IJ u s i t  his vehicle 
consti:utcd :I .i:+,otv oi' ;x:hoiity which rp- 

c u w e  u rru.-,o);abie persou i t t 7 [ ! ( ~  the cir- 

comply.  S'EE Decs :, Sfate .  5F.l So.2d 1166 

popple 2'. S:a:e. 626 So.2d IS5 (Fla.1993) 
(emphasis added). 

The state relies on this court's decision in 
curry v. State. 570 So.2d 1071 (Fla. 5th DCA 
1990). In Curry. the police entered a bar, 
d k e d  up behjnd CUT, and told him: 
*Stop. Police." Curry walked away but 
threw a pill bottle containing rocks of cocaine 
on the ground. IE a f h i n g  the denial of a 
motion to suppress this court held, "Only 
when the police begm an actual physical 
soarch of a lsuspect does abandonment be- 
m e  hvoluntary and tainted by M illegal 

h and seizure." C U ~ J  at 1073. Curry lp" supported by the decision in California v. 
Hodari D.. 499 U.S. 621, 111 S.Ct. iMi ,  113 
L.Ed2d 690 (C.S.Ca!.!951) which held that a 
seizure drjes not o c c w  until a person is actu- 
ally physicaily subdued by ar. officer or sub- 
mits ~3 an officer's show of authority. Ho- 
dari drew "a clear uistkction between those 
who >+vieid to the Lii:hmjty of the police and 
t!!ose who flee." Hoiiitrger at 1233. In Ciir- 
y, the defendant did r x r  submit to  authority 
or comply with :he .,?kern' demand; he sim- 
ply Wdlied anay, abszcioning the cocaine as 
he ignored the order KI stop. Here, Harri- 
wfi. in full suimissior; :o the show of authori- 
ty made, f.~l!on.ed the tier given to  him by 
rcwving !,is hand ~YI his pocket. The 
wder and xhmi-.sior. :terefurc constituted a 
seizure. 

The j u d p c n t  x d  F-C:CIICC are vacated. 
the ueriai nf :he r c : i g ~  t o  Supprnss is re- 
wr.vd,  a-d x e  :'.?r.xi: : . r  ft;rthcr proceed- 

stlt:i ,lfd P ~ p p h  'S . ~ W ( . ~ I W ~  oj' ? t i o ~ , f ~ ~ ~ / t ~ ) / r  b+ 

(Fla. 1st DCX 19(Jo). 

. .  
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