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STATEMENT OF THE CASE AND FACTS

For the convenience of the Court, Respondent has attached a
copy of Jory v. State, 647 So. 2d 152 (Fla. 5th DCA 1994) to this
response.

The fact that the victim testified at trial that he was 16
years old at the time the unlawful sexual activity occurred is not
relevant to the jurisdictional issue before this Court, 1i.e.,
whether conflict jurisdiction exists to permit review of the
majority's decision to affirm the departure sentence. The
respondent points out that the majority opinion itself reflects
that notwithstanding the victim's testimony "the fact remains that
the jury determined otherwise and the evidence supports its
finding." Jory, 647 So. 2d at 154 (Fla. 5th DCA 1994). Even the

dissent noted that the crimes involved a "fifteen year old boy."

Id., at 155 (sharp, J., dissenting).




SUMMARY OF ARGUMENT

The four corners of the majority opinion of the Fifth District
Court of Appeal does not expressly and directly conflict with a

decision of the Florida Supreme Court or another district court of

appeal on the same question of law.




ARGUMENT

THERE IS NO EXPRESS AND DIRECT CONFLICT
TO PERMIT DISCRETIONARY REVIEW.

Petitioner seeks discretionary review with this Honorable
Court under Article V, Section 3(b) (3) of the Florida Constitution.
See also Fla. R. App. P. 9.030(a) (2) (A) (iv). Article V, Section
3(b) (3) provides that the Florida Supreme Court may review a

district court of appeal decision only if it "expressly and

directly conflicts with a decision of another district court of
appeal or of the supreme court on the same question of law."
(emphasis added). 1In Reaves v. State, 485 So. 2d 829, 830 (Fla.
1986) this Court explained:

Conflict between decisions must be express and
direct, i.e., it must appear within the four
corners of the majority decision. Neither a
dissenting opinion nor the record itself can
be used to establish jurisdiction.

This Court also stated:

This case illustrates a common error made
in preparing jurisdictional briefs based on
alleged decisional conflict. The only facts
relevant to our decision to accept or reject
such petitions are those facts contained
within the four corners of the decisions
allegedly in conflict. As we explained in the
text above, we are not permitted to base our
conflict Jjurisdiction on a review of the
record or on facts recited only in dissenting
opinions. Thus, it 18 pointless and
misleading to include a  comprehensive
recitation of facts not appearing in the
decision below, with citations to the record,

as petitioner provided here,. Similarly,
voluminous  appendices are normally not
relevant.,

Reaves, 485 So. 2d at 830, n. 3. Finally, this Court has held

that inherent or so called "implied" conflict may not serve as a

-3-




basis for this Court's jurisdiction. DHRS v. National Adoption

Counselling Service, Inc., 498 So. 2d 888, 889 (Fla. 1986).

The Majority Opinion Does Not Conflict
W the Florida 1m r

In Whitehead v. State, 498 So. 2d 863, 865 (Fla. 1986), this
Court held:

[Tlhe factual finding that a defendant poses a
danger to society is equally accommodated by
the guidelines and is also applied to all
defendants. Some indicia of future danger
are, of course, weighed and scored within the
guidelines. Victim injury, for example, which
may under some instances indicate
dangerousness, 1is specifically scored and
therefore considered in a guidelines sentence.
The same is true regarding a defendant's use
of a weapon and his legal status when
committing a crime. Other evidence, however,
which establishes beyond a reasonable doubt
that the defendant poses a danger to society in
the future can clearly Dbe considered
Jjustification for departure from _ the
recommended sentence. (emphaslis added).

See also State v. Sachs, 526 So. 2d 48, 50 (Fla. 1988) (expressly
reaffirming above language in Whitehead, and holding that evidence
to contrary may be used for downward departure). Therefore, it is
clear that while generally, "danger to society" cannot justify
departure because most cases would involve facts that are factored
in the guidelines (e.g., prior record, victim injury), nonetheless
a departure sentence is justified where the facts and circumstances
show beyond a reasonable doubt that the defendant poses a danger to
society in the future.

The majority opinion in Jory v. State, 647 So. 2d 152 (Fla.

5th DCA 1994) clearly comes within those enunciated circumstances.




The majority opinion reflects that the trial court imposed a
departure sentence based upon evidence which established beyond a
reasonable doubt that defendant poses a real danger to society in
the future. Id. at 153, The trial court also expressly stated:
"This ground is found to exist beyond every reasonable doubt,

without regard to the defendant's prior record. Id. (emphasis in

original opinion).

The Fifth District Court of Appeal affirmed departure on this
ground.! Specifically, the majority opinion held:

In Whitehead v. State, 498 So. 2d 863
(Fla. 1986), the supreme court held that
evidence indicating that a defendant poses a
future danger to society "can clearly be
congidered justification for a departure from
the recommended sentence, " where that evidence
is not already scored on the guidelines
scoresheet. Id., at 865. Here, Jory's
statements clearly indicate that he does pose
a real future danger to society. No other
conclusion can be reached after considering
Jory's own philosophy that oral and anal
intercourse is not "wrong" and should not be
prosecuted as a criminal offense as long as
the minor does not come away from the
encounter feeling victimized.

Jory's own comments allow a distinction
to be made between this case and those cases
holding that departure is invalid if based on
the mere speculation or conjecture that the
defendant will engage in criminal conduct.
See e.g., Odom v. State, 561 So. 2d 443, 445
(Fla. 5th DCA 1990) (holding that potential for
reoccurrence is not an adequate basis for
departure); Dixon v. State, 492 So. 24 410,
411 (Fla. 5th DCA 1986) (holding that judge's

'The trial court provided other reasons for departure,
including heightened premeditation and calculation, which also is
a valid reason for departure under Marcott v. State, 20 Fla. L.
Weekly S 71 (Fla. Feb. 16, 1995), however, this was not addressed
in the majority opinion.

_5_




belief that defendant would strike again was
an invalid departure reason because it was
based solely on speculation). Jory is clearly
a threat to our young people as he has an
avowed intention not to be rehabilitated
because he perceives his actions as proper and
legal.
Jory, 647 So. 2d at 155.

From the outset, it is clear that the majority opinion does
not expresgly and directly conflict, but is consistent with the
Florida Supreme Court's holding in Whitehead.

Th jori ind N nfli
W o} istri A

Notwithstanding that the Fifth District's opinion does not
conflict with Whitehead, in "Issue I" of his jurisdictional brief,
petitioner argues that the "rule of law" expressly and directly
conflicts with other district courts of appeal. This argument is
without merit for two reasons. First, it 1is axiomatic that
district courts of appeal cannot overrule a controlling decision of
the Florida Supreme Court, (i.e., Whitehead). Second, the other
district court cases cited thereto are readily distinguishable from
Jory on the factual basis referred to in whitehead.

The other district courts of appeal expressly recognize that
under appropriate factual circumstances "danger to society in the
future" may be a valid reason for departure. See e.g., Cochran v.
State, 534 So. 24 1165, 1166 (Fla. 2d DCA 1988) (affirming trial

court's departure reason that defendant posed a danger to society

in the future); Ledesman v. State, 528 So. 2d 470, 472 (Fla. 2d DCA

1988) (a finding that a defendant is a menace to society is an




invalid reason for departure unless it is established beyond a
reasonable doubt that he poses a danger to society in the future).

Defendant's reliance on Wiggins v. State 632 So. 2d 666 (Fla.
24 DCA 1994; ROA v. State, 574 So. 2d 1126 (Fla. 2d DCA 1991); and
Harris v. State, 531 S8o. 24 1018 (Fla. 2d DCA 1988) is misplaced
because those cases merely reflect the general rule under Whitehead
that except under appropriate circumstances, a factual finding that
a defendant poses a danger to society is not a wvalid reason for
departure.

For the same reasons, Morgan v. State, 528 So. 2d 991 (Fla.
4th DCA 1988), Busby v. State, 556 So. 2d 1208, 1211 (Fla. 1st DCA
1990), and Ridgeway v. State, 555 So. 2d 960 (Fla. 1st DCA 1990)
also are distinguishable. They do not overrule the Florida Supreme
Court's holding in Wwhitehead, but are consistent therewith,
involving factual situations coming within the general rule. This
is further demonstrated by petitioner's erroneous reliance on Keys
v. State, 500 So. 2d 134, 136 (Fla. 1986) ("danger to the community,

is not a clear and convincing reason for departure in this cage."

(emphasis added)). As explained by the Second District, Keys did
not overrule Whitehead, rather the opinion reflects that the
Florida Supreme Court specifically limited that finding to the case
before it. Cochran, 534 So. 2d at 1166.

In "Igsue II" of petitioner's jurisdictional brief, petitioner
blatantly violates this Court's proscription against looking

outgide the four corners of the majority opinion to find

jurisdictional conflict. Petitioner proceeds to extensively quote




and cite to the recoxrd. See Reaves v. State, 485 So. 2d at 830

(Fla. 1986) ("it is pointless and misleading to include a

comprehensive recitation of facts not appearing in the decision
below with citations to the record...") (emphasis added). This
blatant violation of well-established and well-known law should not
go without comment.

In any event, petitioner's reliance on and analogy to State v.
Mischler, 488 So. 2d 523 (Fla. 1986) is misplaced and inapplicable.
The majority decision clearly reflects that departure was based on
the finding, beyond a reasonable doubt, that the defendant poses a
danger to society in the future. The majority opinion does not
reflect that departure was based on defendant's "maintaining his
innocence and voicing his opinion on the workings of the criminal
justice system in America." The majority opinion was not
commenting on petitioner's lack of remorse. Rather, the majority
opinion confirms the trial court's finding that defendant poses a

threat to society in the future.




CONCLUSION

The four corners of the majority opinion do not expressly and
directly conflict with a decision from this Honorable Court or
another district court of appeal, therefore the petition for
jurisdiction should be denied.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

STEVEN J/ GUARDIANO

SR. ASST. ATTORNEY GENERAL
Fla. Bar #06023%¢

444 Seabreeze Blvd.

Fifth Floor

Daytona Beach, FL 32118

COUNSEL FOR APPELLEE
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" The Commission initially demed the appel-
lee’s application for a.real estate sales . li-
cense. The appellee challenged thxs_ action
and prevailed in an administrative proceed-
ing, eventually obtaining licensure.. The ap-
pellee then sought a section 57.111 attorney’s
fee, which may be recovered by a prevailing
small business party. The appellee indicated
that he desired the license for work which he
intended to perform on behalf of a corpora-
tion wholly owned by himself and his spouse.
However, the corporation was not a party to
any of the proceedings below, and the appel-
lee appeared in his individual capacity.

[1,2] Section 57.111 authorizes an attor-
ney's fee for a qualifying small business par-
ty, which must be a corporation, a partner-
ship, or a sole proprietor of an unincorporat-
ed business. See § 57.111(8)(d)1.a and b,
Fla.Stat. This does ot encompass individual
employees. Department of Professional
Regulation v. Toledo Realty, 549 So0.2d 715
(Fla. 1st DCA 1989); Thompson v. Depart-
ment of Health and Rehabilitative Services,
533 So0.2d 840 (Fla. 1st DCA 1988). Al-
though the appellee and the corporation were
found to be “one and the sarne entity” based
on the appellee’s control of the business; the
statute does not permit such disregard of the
corporate form.* - The appellee was not a
small business party as defined by the stat-

_ute, and he thus should not have been award-

ed a section 57.111 attorney’s fee. -

The appealed order is reversed.

BARFIELD and WOLF, JJ., concur.”

[o) E KEY NUMBER SYSTEM
T

moy

"¢ This case is unlike Ann & Jan Retirement Villa .

Department of Health and Rehabilitative Services,
. 580 So.2d 278 (Fla. 4th- DCA 1991), where a
corporation and its sole owner were describgd__als
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et

L | Victor Raymond JORY, 'Alﬁi)ell:ant; -

; ‘v. . .
STATE of Florlda, Appellee e
No 92-1737.

Ditrict Court of Appeal" of Florida,
_Fifth District.

June 3, 1994.
. Rehearing Denied Jan. 6, 1995.

~ Defendant was convicted in the Cirenit
Court, Brevard County, Edward J. Richard-
son, J., of lewd and lascivious-assault on a
child under the age of 16 years, promoting
sexual performance by a child under the age
of 18 years, and using a child under the age
of 18 years in a sexual performance. Defen-
dant appealed. The District Court of Ap-
peal, Goshorn, J., held that evidence sup-
ported finding that defendant was not ame-
nable to rehabilitation and posed a danger to
society and that finding supported upward
departure from-sentencing gmdehnes

Affirmed.

- W. Sharp, J, filed a dissenting opinion. -

Criminal Law &=1289
Evidence supported finding that defen-
dant was not amenable to rehabilitation and
posed danger to society and that finding
provided valid basis for departure sentence
for lewd and lascivious assault on a child
under age of 16 years, promoting sexual per-
formance by chlld under age of 18 years, and
using child under age of 18 years in sexual
performance; defendant was unequivocal in
his stance that he had done nothing illegal
and that state’s pursuit of case stemmed
from “life-style prosecutlon, a classic example
of homophobla
Jeffrey G. Thompson of Lovering, Vance &
Thompson, Cocoa,, for. appellant.
“one and the same entity.” In Ann & Jan the

corporation, rather than the md1v1dual was
. awarded the attorney's fee.
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JORY v. STATE - Fla. 153
Cite as 647 So.2d 152 (Fla.App. 5 Dist. 1994)

Robert A. Butterworth, Atty, Gen; Talla-
hassee, and Mark S. Dunn, Asst. Atty. Gen.,

Daytona Beach, for_ appellee.

GOSHORN, Judge. -

Jory appeals from the sentences imposed
after he was convicted of ten counts of lewd
and laseivious assault on a child under the
age of 16 years,! one count of promoting a
sexual performance by a child under the age
of 18 years,? and one count of using a child
under the age of 18 years in a sexual perfor-
mance For the ten counts of lewd and
lascivious assault, he received the maximum
possible statutory sentence? of 15 years
each, to run consecutively, followed by two
consecutive 15 year terms on probation for
the two promoting and using counts. The
total is thus 150 years in prison followed by
30 years of probation. Jory argues on ap-
peal that the trial court’s written reasons for
departing upwards from the sentencing
guidelines recommended sentence of 17 to 22
years, and the permitted bracket of 12 to 27
yearé, are either improper or not supported
by the record® We disagree and affirm.

The crimes for which Jory was charged

“and convicted arose out of a single episode

during which Jory had sex with a 15 year old
boy.! The sexual encounter was videotaped
by an unknown third person. The police
later seized the tape after a citizen com-
plained that Jory was selling child-porno-
graphic tapes and materials. The tape
formed the sole bas'is_ for this prosecution.

The trial court gave a number of reasons
for departing upwards from the sentencing
guidelines, one of which we find is supported
by a preponderance of the evidence and pro-
vides a valid basis for the departure sen-
tence., The trial court wrote:

_1. § 800.04(2), Fla.Stat. (1987).

. § 827.071(3), Fla.Stat. (1987).
. § 827.071(2), FlaStat. (1987).

2
3
4. § 775.082(3)(c), Fla.Stat. (1987).
5

. He also contends that the punishment imposed
for his crimes is so extremely harsh and grossly
disproportionate as to violate Florida's constitu-
tional prohibition against cruel or unusual pun-
ishment. - Art. I, § 17, Fla. Const. However,

4) THE DEFENDANT IS NOT AMENA-
BLE TO REHABILITATION AND
POSES A DANGER TO SOCIETY.
This ground is found to exist beyond
every reagonable doubt, without regard
to the defendant’s prior record. See
Lowissa[i]nt v. State, 576 So0.2d 316 (5th
DCA 1990). The defendant’s comments
‘before this Court clearly show that the
defendant sees nothing wrong with his
conduct in this case. 'He is unable to
perceive any reason to change. The de-
fendant views his conduct to be lawful
and blames a system that is “prejudicial
against homosexuals” for his plight.
The facts show that the defendant preys
upon young boys from broken homes,
who lack a father figure in their lives.
Somehow, the defendant is able to in-
" duce these children to participate in his

world of perversion and crime.
This defendant is not amenable to rea-
sonable rehabilitation. See Busby v
State, 556 So.2d 1208 (1st DCA 1990);
Mendenhall v. State, 511 S0.2d 342 (5th
DCA 1987).

Jory is unequivocal in his stance that he
has done nothing illegal and that the State’s
pursuit of the case stems from a “life-style
persecution, a classic example of homopho-
bia....” Jory’s recorded statements make
clear his belief that because the minor male
does not feel vietimized, there was no victim
and thus no crime. Unfortunately for Jory,
the victim’s feelings or consent to the acts
are not affirmative defenses to the criminal
offenses of which Jory was convicted, at least
under the current law in this state. Jory's
persecution argument also misses the point.
It is his illegal sexual involvement with a
minor that is targeted, nothing more. While
it is true that Jory would have been acquitted

Jory failed to lay a sufficient predicate for this
argument and thus we will not consider it on
appeal. See Kendry v. State, 517 So.2d 78 (Fla.
1st DCA 1987).

6. The victim testified at tria] that he was actually
16 when the tape was made, and that he consent-
ed to the sex acts which were filmed. Had he
proved to be 16 years old, consent would have
been a complete defense to the ten sexual assault
counts. See § 800.04(2), Fla.Stat. (1987).
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of violating section 800.04 had the jury be-
lieved the vietim’s testimony that he was 16
when he had sex with Jory, the fact remains
that the jury determined otherwise and the
evidence supports its finding.

In Whitehead v. State, 498 So.2d 863 (Fla,
1986), the supreme court held that evidence
indicating that a defendant poses a future
danger to society “can clearly be considered
justification for a departure from the recom-
mended sentence,” where that evidence is
not already scored on the guidelines score-
sheet. Id. at 865. Here, Jory’s statements
clearly indicate that he does pose a real
future danger to society. No other conclu-
sion can be reached after considering Jory’s
own philosophy that oral and anal inter-
course with a minor is not “wrong” and
should not be prosecuted as a eriminal of-
fense as long as the minor does not come
away from the encounter feeling victimized.

Jory’s own comments allow a distinetion to
be made between this case and those cases
holding that departure is invalid if based on
the mere speculation or conjecture that the
defendant will again engage in criminal con-
duct. See, e.g., Odom v. State, 561 So.2d 443,
445 (Fla. 5th DCA 1990) (holding that poten-
tial for reoccurrence is not an adequate basis
for departure); Dixon v. State, 492 So.2d
410, 411 (Fla. 5th DCA 1986) (holding that
judge’s belief that defendant would strike
again was.an invalid departure reason be-
cause it was based solely on speculation).
Jory is clearly a threat to our young people
as he has an avowed intention not to be
rehabilitated because he perceives his actions
to be proper and.legal.

AFFIRM.
1. § 800.04(2), Fla.Stat. (1987).

2. See 800.02, Fla.Stat. (1993); Schmirt v. State,
590 8o0.2d 404 (Fla.1991), cert. denied, — U.S.
—, 112 S.Ct. 1572, 118 L.Ed.2d 216 (1992);
Florida Board of Bar Examiners Re N.R.S.; 403
So.2d 1315 (Fla.1981); Mohammed v. State, 561
So.2d 384 (Fla. 1st DCA 1990).

3. Art. 1, §17, Fla. Const.

4. However, in view of the nonviolent circum-
stances of this crime, Jory may have had a valid

constitutional argument under both Federal and

Florida state case law, had a sufficient predicate

647 SOUTHERN REPORTER, 2d SERIES

PETERSON, J., conéurs, -
W. SHARP, J., dissents, with opinion. -

W. SHARP, Judge, dissenting, -

I respectfully dissent. The fundamental
problem in this case is that a person convict-
ed of statutory rape! of a sexually mature
and willing child victim is being punished far
more harshly than many murderers and vio-

lent rapists, and certainly other statutory

rapists. When the record evidence in this
case is boiled down past the rhetoric and
hyperbole, I can only conclude that the sole
reason for this gross departure sentence—a
total of 150 years in prison, followed by 30
years on probation—is because the statutory

rape was homosexual rather than heterosex-
ual.

Florida’s sexual battery statutes are gen-
der-neutral. Private homosexual acts be-
tween consenting adults apparently are not
criminal by themselves? Thus, I can not
agree Jory's departure sentence should be
sustained. It is simply a matter of achlevmg
equal justice under the law.

Jory argues on appeal that the trlal court’s
written reasons for “departing” upwards
from the sentencing guidelines recommended
sentence of seventeen to twenty-two years
and the permitted bracket of twelve to twen-
ty-seven years, are either improper or not
supported by the record. He also urges that
the punishment imposed for his erimes is so
extremely harsh and grossly disproportionate
as to violate Florida’s constitutional prohibi-
tion ‘against cruel or unusual punishment.?
Because I agree with Jury’s first argument I
do not reach the second. - -

been made in thxs case, - See Harmelm V. Mzcht-
gan, 501 U.S. 957, 111 S.Ct. 2680, 115 L.Ed.2d
836 (1991); Hale v. State, 630 So.2d 521 (Fla.

1993); State v. Bartlerr, 171 Ariz. 302, 830 P.2d"

823 (1992). Compare Fryson v. State, 506 So.2d
1117 (Fla. 1st DCA 1987), disapproved on other
grounds, 533 So.2d 294 (Fla.1988); Kendry v,
State, 517 So.2d 78 (Fla. .Ist. DCA- 1987);
Williams v. State, 441 So.2d 1157 (Fla. 3d DCA
1983). - A defendant should create a record in the
lower court which demonstrates a gross disparity
. between the sentence received in comparison to
sentences received by other Florida defendants
for like crimes, and a similar comparison for
defendants in other states. See Kendry; Bartlett.
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JORY v. STATE _
Cite a3 647 So0.2d 152 (Fla.App. 5 Dist. 1994)

In this case the crimes for which Jory was
charged and convicted arose out of a single
episode during which Jory had sex with a
sexudlly mature fifteen-year-old boy. The
approximately twenty-minute sexual encoun-
ter was videotaped by an unknown third
person. The tape was later seized by the
police after a citizen complained that Jory
was selling child-pornographic tapes and ma-
terials. The tape formed the sole basis for
this prosecution.

The boy-victim testified at trial that he was
actually sixteen when the tape was made, and
that he consented to the sex acts which were
filmed. Another friend, not Jory, persuaded
him to participate. Had he proved to be
sixteen years old, consent would have been a
complete defense to the ten sexual assault
counts. A viewing of the tape, which is part
of the record on appeal, shows no force or
violence was used by Jory. The boy-victim
suffered no apparent physical injury.

The trial court gave five reasons for de-
parting upwards from the sentencing guide-
lines: 1) premeditation and calculation; 2)
the particular facts of the case; 3) inducing
others to participate in the commission of a
crime; 4) defendant is not amenable to reha-
bilitation and poses a danger to society; and
5) the defendant’s escalating pattern of erimi-
nal conduct. I shall consider each below.

1. Premeditation & Calculation

The trial court stated:

This reason for departure is not an inher-
ent component of the crimes charged in
Counts I through X of the Information.

The defendant was convicted of ten counts.

of lewd and lascivious acts upon a child
under section 800.04(2), Florida Statutes
(1987) which read “any person who com-
mits an act as defined as sexual battery
under section 794.011(1)(h) upon a child
under age of sixteen ...” In Lerman v
State, 487 S0.2d 736 (Fla.1986), [Lerma v.
State, 497 So.2d 736 (F'1a.1986) ] the Flori-
da Supreme Court held that caleulation or
premeditation is not an inherent ompo-
nent of the crime of sexual battery.

* * * * * *

This court cannot take judicial notice of such
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In the instant case, the evidence showed
that the defendant carefully planned, pro-
moted and starred in the video taping of
child pornography. He clearly intended to
use the final product in connection with a
perverse plan to sell or distribute same in
- the corrupt world of child pornography.
A view of the subject video tape shows
that the defendant was in total control of
the produetion and that each sexual act
was carefully planned and choreographed
by the defendant. Such acts show height-
ened premeditation planning and calcula-
tion that sets this crime apart from ordi-
nary criminal conduct. See Hallman v
State, 560 So.2d 223 (Fl1a.1990).

Hallman was an appeal from a death sen-
tence, in which the trial judge overturned the
jury’s recommendation of a life sentence.
The supreme court held there were not suffi-
cient aggravating circumstances in that case
to overcome the reasonableness of the jury’s
recommendation of life. See Tedder v. State,
322 So0.2d 908 (Fla.1975). Hallman also re-
ceived a departure sentence for the non-
capital offense of robbery and kidnapping in
that case, and one of the reasons given was
premeditation. The court held the circum-
stances in Hallman were insufficient to justi-
fy a departure on that basis. It explained:

While many crimes can be said to be pre-

meditated, there are only a few which are

so carefully planned and executed as to
warrant an extraordinary sentence.

Hallman, 560 So.2d at 227.

The Florida Supreme Court held in State
v. Obojes, 604 80.2d 474 (Fl1a.1992), that pre-
meditation and ecaleulation are sufficient rea-
sons to support a departure sentence in a
sexual battery case if it is of a “heightened
variety,” ecarefully planned and prearranged
with “cold forethought.” In Obojes, the de-
fendant had stalked the victim over a two-
week period, and the sexual battery was
violent and brutal. The court said in Obojes,
however, that premeditation should not be
applied to cases that “inherently involve cold
forethought.”

In this (,:ase. the sole evidence of the
crimes charged was the videotape. It shows

matters.
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no brutality or violence. It does show con-
sensual sexual activity with a minor. - The

“only basis to conclude the activity was pre-

meditated is an inference that someone (per-
haps Jory) had choreographed and planned,
in a general way, the series of sexual activi-
ties so they could be captured best on video-
tape. Neither Jory nor the child victim testi-
fied that Jory planned the sexual perfor-
mance, ‘ :

But even if this inference iz permissible,
based on the tape itself, Jory was also con-
victed in this case for promoting a sexual
performance by a child,® and using a child in
a sexual performance.® Both of these crimes
involve the element of directing and choreo-
graphing sexual activity with a child. - They
were necessary elements of both crimes for
which Jory was convicted and sentenced in
this case. As such, the premeditation and
design factors used by the trial judge to
enhance the sexual battery crimes duplicate
elements of the “performance” crimes. Thus
they cannot provide a basis for a departure
sentence. See McGouirk v. State, 493 So.2d
1016 (Fla.1986); State v. Mischler, 488 So.2d
523 (Fla.1986); Fryson. ‘

2. Facts of the Cuse

Under the “facts of the case” the trial
court stated: o

The facts of this case show egregious
circumstances which are not elements of
the crimes charged. The entire criminal
episode was captured on videotape by the
defendant’s photographer. The videotape
tells the whole story and clearly shows the
egregious nature of the defendant’s crimi-
nal conduct.

In particular, this defendant induced a
young boy to become involved in the pro-
duction of child pornography. The defen-
dant directed the child throughout the or-

5, Section 827.071(3) provides:

A person is guilty of promoting a sexual
performance by a child when, knowing the
character and content thereof, he produces,
directs, or promotes any performance which
includes sexual conduct by a child less than 18
years of age. Whoever violates this subsection
is guilty of a felony of the second degree,
punishable as provided in s 775.082, s.
775.083, or s. 775.084. :

6. Section 827.071(2) provides:

. o e ! . rOTy R—
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deal which involved multiple acts of oral
and anal sex.

If there is any doubt as to the egregious
nature of the defendant’s aets, this Court
invites any reviewing authority to take ap-
proximately twenty-four minutes from its
busy schedule and watch the tape. The

~point will become self-evident. See Sim-
mons v. State, 570 S0.2d 1383,-1385 (Fla.
5th DCA 1990).

A trial court may depart from the sentenc-
ing guidelines when the conduct of a defen-
dant is particularly egregious and heinous.
In State v. McCall, 524 So0.2d 663 (Fla.1988),
a departure was upheld in 2 murder case
when the evidence showed the defendant
crushed the victim's head with repeated
blows using a 2" x 4” board and concrete
blocks. And, in Simmons v. State, 570 So.2d
1383 (Fla. 5th DCA 1990), a burglar's sen-
tence was aggravated because the defendant
unexpectedly encountered the vietim and
shot him three times while accomplishing the
burglary.

In this case, aside from showing Jory com-
mitted the sexual batteries for which he was
convicted, no other egregious circumstances
are apparent. The child victim was neither
brutalized nor physically injured. The age of
the victim and the various sex acts depicted
are essential components of the crimes for
which Jory was convicted and sentenced.
See Harris v. State, 566 So0.2d 823 (Fla. 5th
DCA 1990).

Florida’s sexual battery laws are gender-
neutral. As such, courts should apply them
equally and fairly to all defendants, however
distasteful a defendant’s life-style may be to
a particular judge or panel of judges. This is
difficult to do, and not a “popular” result.

A person is guilty of the use of a child in a
sexual performance if, knowing the character
and content thereof, he employs, authorizes, or
induces a child less than 18 years of age to
engage in a sexual performance or, being a
parent, legal guardian, or custodian of such
child, consents to the participation by such
child in a sexual performance. Whoever vio-

lates this subsection is guilty of a felony of the .
second degree, punishable as provided in s.

775.082, s. 775.083, or s. 775.084.
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In my view, the principle of equality of
justice requires that Jory be treated no more
severely for the consensual statutory rape of
a sexually mature boy than male defendants
who have consensual sex with sexually ma-
ture but underaged girls. In three recent
cases involving sexually mature but under-
aged girls, this court upheld the statutory
rape convictions, but we also certified ques-
tions to the Florida Supreme Court as to
whether or not consent should be a defense
to the statutory rape charges brought
against the girls’ boyfriends.” Departure
sentences were not imposed in those cases.

In Bailey v. State, 559 So.2d 604 (Fla. 3d.

DCA), rev. denied, 574 So.2d 139 (Fla.1990),
3 defendant kidnapped and raped a seven-
teen-year-old girl.
and foreibly raped her repeatedly over the
span of one hour, She suffered gross physi-
cal injuries. The trial court sought to depart
upwards from the permitted sentencing
bracket because of the length of time the
defendant terrorized the vietim and the num-
ber of times he foreibly raped her. The
appellate court held these reasons were in-
herent components of the sexual battery and
thus did not provide a valid basis to depart.
The ecircumstances of this case do not begin
to approach the egregious facts in Bailey.
Whether or not one agrees with Bailey, it is
strong authority to disallow a departure sen-
tence in this case for being egregious or
heinous.

3. Inducing Others to Participate in
the Commission of the Crimes

The trial court stated:
This ground was upheld in Whitfield v.
State, 515 So0.2d 360 (Fla. 4th DCA 1987).
The defendant has been found guilty of
Count XI: Promoting a Sexual Perfor-
mance by a Child and Count XII: Using a
Child in a Sexual Performance.
In order for the defendant to accomplish
his goal of providing child pornography for
- distribution or publication, it was neces-
sary for the defendant to induce the video
photographer to participate in the crime.
Although the identity of the photographer

7. See Jones v. State and Stare v. Rodriquez and
Williams v. State, 619 So.2d 418 (Fla. 5th DCA
1993), approved, Jones v. State, and Rodriguez v.

He hit her with a gun, -

is unknown to this Court, the videotape
clearly reflects the participation of this
third party who worked under the di-
rection of the defendant.

This reason for departure was based on
the trial court’s assumption that Jory had
induced a third party to videotape his sexual
activity with the child-victim. However, it is
not clear from the tape itself, nor from the
testimony at trial, who induced who to make
this pornographie tape. The identity of the
camera-person was not disclosed at trial.

In Stroud v. State, 576 So0.2d 880 (Fla. 5th
DCA 1991), this court held that the trial
judge could not depart from a guidelines
sentence on the ground that Stroud had in-
duced a juvenile to participate in a crime
because that constituted a crime (contribut-
ing to the delinquency of a minor), for which
Stroud was neither charged nor convicted.
Florida Rule of Criminal Procedure
3.701(d)(11) prohibits a departure based on a
criminal offense for which no conviction was
obtained. See also Hallman, 560 So0.2d at
221.

In this case, if the tape permits an infer-
ence that Jory induced another person to
tape the sexual performance with the child-
vietim, that would constitute eriminal solicita-
tion under section 777.04(2) or eriminal con-
spiracy under section 777.04(3). Since Jory
was neither charged nor convicted of these
crimes, a departure sentence based on these
facts and inferences is invalid.

4, The Defendant is Not Amenable
to Rehabilitation and Poses a
Danger to Society.

The trial court said:

This ground is found to exist beyond
every reasonable doubt without regard to
the defendant’s prior record. See Louis-
saint v. State, 576 So0.2d 316 (Fla. 5th DCA
1990). The defendant’s comments before
this Court clearly show that the defendant
sees nothing wrong with his conduct in this
case. He is unable to perceive any reason
to change. The defendant views his con-
duct to be lawful and blames a system that

Stare. 640 S0.2d 1084 (Fla.1994). See also Casa-
do v. State, 634 So0.2d 830 (Fla. 5th DCA 1994).
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prEJudICIal against homosexuals” for his
phght :

The facts show that the defendant preys
upon young boys from broken homes, who
lack a father figure in their lives. Some-
"how, the defendant is able to induce these
children to participate in his world of per-
version and crime.

In my view, these assertions by the trial
court that Jory is not amenable to rehabilita-
tion and that he poses a danger to society are
not supported by this record. In order to
stand as a basis for a departure sentence, the
reason must be supported by a preponder-
ance of the evidence in the record.® -

With regard to hlS lack of ability to be
rehabilitated, the trial court relied on Jory’s
statement at the sentencing hearing. Jory
said:

This has not been a criminal prosecution.

It has been a lifestyle persecution, [sic] a

classic example of homo-phobia, a judicial

system run amuck where dislike and preju-
dice have overcome reason and fact.

The persecutors [sic] of this case have
outrageously abused the judicial process
and flagrantly violated my Fourth, Fifth,
Sixth and Fourteen (sic] Amendment
Rights guaranteed by the United States
Constitution, not to mention the rights of
true vietims of gexual abuse and assault.
True victims of sexual abuse and assault,
both women and children, should be out-
raged at the gross abuse of judicial re-
sources squandered on a case where the
alleged victim says he is not a vietim and
says that this was not a crime.

From the inception of this case the gov-
ernment has deliberately misled the Court

and the public to manipulate inherent prej- -

udice to outweigh and to overcome facts
and reason.

The trial court relied in part on these
comments in concluding that Jory sees noth-
ing wrong with his behavior, and that he
views his conduct to be lawful and is unable
to perceive any reason to change. There-
8. § 921.001(5). Fla.Stat, (1987); State v. Nathan,

632 So0.2d 127 (Fla. 1st DCA 1994); Finkelstein
v. State, 582 So.2d 1260 (Fla. 4th DCA 1991);
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fore, the court concluded that Jory is not
amenable to reasonable rehabilitation.

The Florida Supreme Court has held that
constitutional considerations generally re-
quire that a lack of remorse cannot constitute
a valid reason for an upward departure.
This is especially true where the lack of
remorse is inferred from a defendant’s exer-
cise of his constitutional rights or assertion of

innocence. State v. Sachs. 526 So0.2d 48 (Fla.

1988); State v. Mischler, 488 So.2d 523 (Fla.
1986), clarified by State v. Rousseaw, 509
So.2d 281 (Fla.1987). Thus a defendant’s
denial that he has committed the offense is
not a valid reason for departure. See Mis-
chler (facts did not support a finding of lack
of remorse where the defendant claimed that
she did not commit the alleged theft, that her
employer was the culpable party, and that
she lost at trial because he had more money
than she did); Smith v. State, 482 S0.2d 469
(Fla. 5th DCA 1986) (it is error for a trial
court to aggravate a defendant’s sentence on

the basis that the defendant steadfastly

maintains his innocence notwithstanding the
existence of incriminating evidence); Vance
v. State, 475 S0.2d 1362 (Fla. 5th DCA 1985)
(fact that a defendant refused to confess,
failed to admit his guilt and persisted in
maintaining his innocence was not a proper
reason for departure). This court has also
held that the fact that the defendant has
demonstrated an apparent total lack of in-
sight and responsibility for his violent pro-
pensities is insufficient by itself to.depart
from the guidelines. Williams v. State, 492
S0.2d 1171 (Fla. 5th DCA 1986), rev. denied,
501 So0.2d 1284 (Fla.1986).

Here, Jory did not deny that the sexual

acts had occurred but maintained his “inno-
cence” because he believed that such acts

should not or did not constitute a ecrime. At «

the trial, the victim testified that he was

sixteen at the time he had sex with Jory. If i

this were true, Jory would not be guilty of .. : &

violating section - 800.04, which prohibits 2

lewd assault on a child under the age of

sixteen years. The victim further testified

that Jory never asked him to be involved in

Williams v. State, 531 S0.2d 212 (Fla. 1st DCA
1988).
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‘the videotape, that one of his friends asked if
he wanted to be on the videotape and that he
was simply “playing around.” If the jury
believed this testimony, then it would not
have been able to find Jory guilty of having
induced the victim’s participation as is re-
quired by section 827.071(2) or having pro-
duced or promoted the child’s sexual perfor-
mance as is required by section 827.071(3).
In essence, Jory was continuing to protest
his innocence of the sexual battery crimes,
and we have held he has a constitutional
right to do so.

With regard to the trial judge’s conclusion
that Jory is dangerous to society ? because he
preys “upon young boys from broken
homes,” that conclusion is not supported by
this record. There was no proof of any
pattern of such conduct with other boys.
Although there are suggestions in the record
that this may have been the case, the actual
evidence presented at trial is not legally suf-
ficient to establish those facts by a prepon-
derance of the evidence as required by sec-
tion 921.001(5), Florida Statutes (1987).

The evidence at this trial concerned only
this one vietim and this one video tape.
There was no evidence of any other improper
activities by Jory with other young boys.
The search warrant which produced the vid-
eotape in this case also yielded numerous
photographs, films and videotapes depicting
pornographic conduct by other children.
However, the search was conducted at the
home of another man and these items were
not introduced at Jory’s trial. Jory was
charged with other offenses which may have
involved other juveniles. However, these
cases were nol prossed.l® Jory was previous-
ly convieted of drug and firearm offenses, not
crimes related to juveniles.

5. Escalating Patlern of
Criminal Conduct

Under this reason for departure, the trial
court stated: _

The defendant was previously convicted
of possession of cannabis and possession of
. a firearm in the commission of a felony.

In the instant case, the defendant was

_convicted of twelve second degree felonies.

9. Whitehead v. State, 498 So0.2d 863 (Fla.1986).

A pattern of increasingly serious criminal
activity has been shown beyond all reason-
able doubt. A copy of the defendant’s
prior criminal record as shown in the pre-
sentence investigation report is attached.
See Barfield v. State, 17 Fla. L. Weekly
832 [594 So.2d 259] (Fla. January 9, 1992).

The departure sentence imposed in this
case would remain the same if any one of
the above stated grounds are affirmed on
appeal.

A departure sentence may be validly im-
posed if a defendant has engaged in a pat-
tern of inereasingly serious criminal activity.
Taylor v. State, 601 So.2d 540 (Fla.1992);
Barfield v. State, 594 So.2d 259 (Fla.1992).
Escalation may be shown in three ways: 1)
committing nonviolent crimes followed by vi-
olent erimes; 2) increasingly violent crimes;
or 3) increasingly serious criminal activity.
Increasingly serious criminal activity is es-
tablished when the crime for which the de-
fendant is being sentenced is more serious in
degree or in possible maximum sentence
than the prior crime or crimes.

In this case, Jory has a lengthy arrest
record. But he was convicted of only two
prior offenses: possession of more than
twenty grams of cannabis (a second degree
felony); and possession of a firearm in the
commission of a felony (a third degree felo-
ny). Jory committed these two crimes in
1985. The current twelve offenses are all
second degree felonies. They stem from one
criminal episode, and no violence was in-
volved in any of them. Nor are the 1985
crimes related to the current crimes. Thus,
this record fails to establish any pattern of
criminal activity, and no escalation is appar-
ent.

Because the five reasons given for the
departure sentences in this case.are either
improper or not established by a preponder-
ance of the evidence in the record, I would
vacate the sentences imposed and remand for
resentencing within the guidelines.
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10. In addition, these cases could not be used for
departure because no convictions have been ob-
tained. Fla.R.Crim.P. 3.701(d)(11).




