
CASE NO. 85,167 I L E  
STATE OF FLORIDA, / SmJ. WITE 

Pet it ioner , 

vs . 
CLERK, SUPREME COURT 

BY Chkf bpW Clerk 

LARRY WASHINGTON, 

Respondent. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

ON PETITION FOR CERTIORARI REVIEW 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

ROBERT A.  BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

WILLIAM A. SPILLIAS 
Assistant Attorney General 
Florida Bar No. 9 0 9 7 6 9  
1655 P a l m  Beach Lakes Boulevard 
Suite 300 
West Palm Beach, Florida 33401 
Telephone: (407) 6 8 8 - 7 7 5 9  

Counsel for Petitioner 



TABLE - -.. OF CONTENTS 

T M L E  OF CONTENTS ............................................ i 

TABLE OF CITATIONS .......................................... ii 

PRELIMINARY STATE~NT.,.. . . . . . . . . . .  “,,.....,....,.,..........l 
STATEMENT OF THE CASE AND FACTS .............................. 2 

SUMMARY OF THE ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 

ARGUnENT... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

WHETHER THE FOURTH DISTRICT COURT OF 
APPEAL ERRED IN HOLDING THAT AN ASIUEY 
VIOLATION CREATED AN ILLEGAL HA6ITUE 
FELONY OFFENDER SENTENCE. 

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26 

CERTIFICATE OF SERVICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 7  



TABLE OF CITATIONS a 
Andexson v. State, 

637 So. 2d 971 (Fla. 5th DCA 1994) . . . . . . . . . . . . . . . . . . . . . . . . . 2 5  

Ashley v ' s tz!~..e 
614 So. 2 6  4 8 6 ,  490 ( F l a .  1993) . . . . . . . . . . . .  5, 6, 8,  9 ,  1 0 ,  11 
............,..............................13, 14, 15, 1 6 ,  24 

Bell v .  State, 
624 So. 2d 821 (Fla. 2d DCA 1 9 9 3 ) ,  

I .  

rev. denied ,  634 So. 2d 622 (Fla. 1994)..,.5, 6 ,  7, 8 ,  1 6 ,  17 

Brown v .  State, 
616 So. 2d 1137 (Fla. 4th DCA 1993) .................... 1 8 ,  20 

Ciccarelli v. State, 
635 So. 2d 149 (Fla. 2d DCA 1994) . . . . . . . . . . . . . . . . . . . . . . . . . . 1 7  

Cole v, State, 
640 So. 2d 1194 (Fla. 1st DCA 1994) ........................ 17 

Gonzalez v. State, 
639 So. 2d 134 ( F l a .  2d DCA 1 9 9 4 )  .......................... 1 6  

Hall v. State, 
643 So. 2d 635 ( F l a .  1st UCA 1 9 9 4 )  1 7  

a 
......................... 

Hannah v. State, 
623 So. 2d 855 (Fla. 3d DCA 1993) .......................... 2 5  

Heatley v. State, 
6 3 6  So. 2d 153 (Fla. 1st DCA 1994), 
rev. denied, So. 2 6  (Fla. Sept. 7, 1994) . . . . .  14, 20 

Horton v. State, 
19 Fla. L. Weekly D2469 (Fla. 1st DCA Nov. 2 2 ,  1994) . . . . . . .  14 

Jenkins v. State, 
634 So. 2d 1143 (Fla. 3 6  DCA 1994) ......................... 23 

-- Jones v. State, 
639 So. 2d 147 (Fla. 5th DCA 1994), 
review pendinq, No. 84,150 (Fla. Nov. 23, 1994) . . . . . . . . . . . .  1 5  

Lee v. S t a t e ,  
6 4 2  So.  2d 1 1 9 0  (Fla. 1st. DCA 1994) . . . . . . . . . . . . . . . . . . . . . . . .  17 

Lewis v. State, 
636 So. 2d 154 (Fla. 1st. DCA 1994) . . . . . . . . . . . . . . . . . . . . .  20, 24 ' Mansfield v. State, 
6 1 8  S o .  2d 1385 (Fla. 2d DCA 1993) ......................... 24 



Massey v .  State, 
6 0 9  So. 2d 598 (Fla. 1992) . . . . . . . . . . . . . . . . . .  6, 1 2 ,  2 0 ,  2 1 ,  2 3  

Roberts v. State, 
5 5 9  So. 2d 289, 290-91 (Fla. 2d D C A ) ,  
--"I" rev. dismissed, 564 So.2d 4 8 8  (Fla. 1 9 9 0 )  . . . . . . . . . . . . . . . . .  ~ 2 0  

Robinson v. State, 
3 7 3  So. 2d 898 (Fla. 1 9 7 9 )  ............................. 18, 19 

- Simmons _._ v. State, 
19 Fla. L .  Weekly D2407 (Fla. 1st DCA N O ~ .  14, 1994) . . . . . . .  20 

State v .  Brown, 
622 So.2d 17 (Fla. 5th DCA 1 9 9 3 )  . . . . . . . . . . . . . . . . , . . . . . . . . 2 7  

S a t e  v .  Will, 
19 Fla. L. Weekly D2334 (Fla. 3d DCA Nov. 9 ,  1994) . . . . .  1 4 ,  1 7  

Syples v. State, 
621 So.2d 5 7 4  (Fla. 2d DCA 1993) ............................ 17 

Thompson v. State, 
6 3 8  So. 2d 116 ( F l a .  5 t h  DCA 1994), 
--1- review pending, No. 83,951. (Fla. Nov. 23, 1994) . . . . . . . . . . . .  15 

Voth v ,  S t a t e ,  
6 3 8  So. 2d 121 (Fla. 5th DCA 1994) . . . . . . . . . . . . . . . . . . . . . . . . .  23 

WashLnqton v. State, 
20 Fla. L. Weekly D252 ( F l a .  4th DCA J a n .  2 5 ,  1995) .,..."...l 

Wilson v. State, 
19 Fla. L. Weekly D 2 3 5 3  (Fla. 4th DCA Nov. 9, 1994) . . . . .  5, 11 

STATUTES 
~ .~ 

S e c t i o n  7 7 5 . 0 8 4 ,  Florida S t a t u t e s  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

RULES 

R u l e  3.172, Florida Rules o f  Criminal Procedure,  . . . . . . . . . . . . .  13 



IMINARY STATEMENT 

Respondent was the Defendant and Petitioner was the 

prosecution in the Criminal Division of the Circuit Court of the 

Seventeenth Judicial Circuit, in and for Broward County, Florida. 

Respondent was the Appellant and Petitioner was the Appellee in the 

Fourth District Court of Appeal. In this b r i e f ,  the parties shall 

be referred t o  as they appear before this Honorable Court, except 

that Petitioner may also be referred to as the  State. 

I n  this brief, the symbol ItAlt will be used to denote the 

appendix attached hereto, the decision hereunder review reported as 

-ton v. S t a t e  , 20 Fla. L. Weekly D252 (Fla. 4th DCA Jan. 25, 

1995) * 



STATEMENT OF THE CASE AND FACTS 

On September 4, 1992 ,  Respondent was charged by information 

with burglary of a dwelling (R. 37-38). Respondent's attorney 

thereafter entered a plea of not guilty on behalf of Respondent (R. 

38). On September 18, 1992, the State filed a notice of intent to 

have Respondent declared an habitual felony offender and/or an 

habitual violent felony offender (R. 4 2 - 4 3 ) .  On October 19 ,  1992, 

Respondent withdrew his previously entered plea of not guilty and 

entered an open plea of guilty ( R .  2-13, 4 4 - 4 6 ) .  

Defense counsel stated during the plea hearing that he 
explained to Respondent the ramifications and consequences of 
pleading guilty. Defense counsel stated in relevant part as 
follows: 

I have gone over the case with [defendant] and 
there is really not much of a case and he 
wants to plead guilty, which I explained to 
him. John Countryman is the prosecutor. He 
is not here today. He is on vacation, but he 
submitted a note to [Assistant: State Attorney] 
Ms. Brown and I told [defendant] that Mr. 
Countryman would be recommending 10 years as a 
habitual offender and for at the sentencing he 
possibly would have recommended it today. 

* * * * * * * * * 

I advised [defendant] he is basically pleading 
open to the mercy of the court. He may get 
what we recommend, what the defense 
recommends, he may get what the State 
recommends, he may get somewhere in the 
middle, he might get less than what I 
recommend or even more than what the State 
recommends. 



So do you understand that you're putting 
yourself completely at the mercy of the court? 
I can't predirect [sic] what the Judge is 
going to do after he receives the pre-sentence 
investigation. 

Do you understand you may get habitual 
offender, you may not get a straight prison 
sentence or you may get a Barbera, which we 
will be requesting? Do you understand that? 

(R. 4-6). Respondent answered in the affirmative to defense 

counsel's questions (R. 6 ) .  The trial court then informed 

Respondent that it could sentence Respondent as an habitual 

offender, but a lso  informed him that if it sentenced him as a non- 

habitual offender such sentence would have to be within the 

permitted range of the guidelines ( R .  7 ) .  At the conclusion of the 

plea hearing, defense counsel informed the trial court as follows: 

I just want to place on the record I d i d  see 
[defendant] twice at the j a i l  since 
arraignment. One was on September 22nd, the 
day after I received discovery for about 45 
minutes, and the other time was October 14th, 
which I guess was last Wednesday, if I'm 
getting my dates right, for about 25 minutes, 
and I ~ J - l n ~ d  to h i m  detail i11J the 

ts and what he is r iskins by t his x, lea. 

(emphasis added) ( R .  12). Furthermore, the written plea agreement 

signed by respondent indicates an habitual offender sentence as a 

maximum penalty ( R .  4 4 ) -  Moreover, the trial court found that 
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Respondent voluntarily, knowingly, and intelligently waived his 

constitutional rights, and that he freely entered into the plea 

agreement ( R .  11). 

At Respondent's sentencing hearing, Respondent's counsel 

stated in part as follows: 

And another positive was basically I went over 
the score sheet with him and running the local 
cases. All his cases are in Broward County. 
I advised in my estimate that his guidelines 
would be nine to twelve or twelve to 
seventeen. They are in that range right in 
the middle. 

I have advised him the permitted range is nine 
to twenty-two. I advised him even if I filed 
a Barbera motion the likelihood of him getting 
that is slim. He has a long history. HP ha? 

ry misht be 
looking at a habj t u l  of fender. I explained 
to himLhat  he qua1 ~ f ~ e d  . Legally that would 
be up to the court. 

. .  

I have no idea when he plead on October 9th 
what the court would do. I'm not a mind 
reader. I advised him that most clients think 
I am a mind reader, but I'm not. I have no 
idea what the court is going to do this 
morning. So all I can add is that Larry has 
plead open to the court guilty and knowing 
Ja that risk. 

(emphasis added) ( R .  30). The trial court thereafter sentenced 

respondent to 12 years' imprisonment as an habitual offender, to be 

followed by five years' drug offender probation ( R .  34, 57-60). 

4 



Respondent did not object to the sentence imposed, nor did he move 

to withdraw his plea before the trial court. 

Respondent subsequently appealed his sentence to the Fourth 

District Court of Appeal. The Fourth District, in its opinion 

filed January 25, 1995, reversed Respondent's sentence, pursuant to 

U e y  v. State, 614 So. 2d 486, 490 (Fla. 19931, "[blecause the 

trial court did not confirm that [Respondent] was aware of the 

maximum habitualized penalty he could receive as a habitual 

offender..."; the court noted that its recent decision in Wilson v, 

St., 19 Fla. L. Weekly D2353 (Fla. 4th DCA Nov. 9 ,  1994), was 

directly on point and thus compelled reversal and remand for 

resentencing to a maximum fifteen-year sentence (m EX. A) . A s  in 

Wilson, the court certified conflict with Fell v. State, 624 So. 2d 

8 2 1  (Fla. 2 d  DCA 1993), rev. denied , 634 So. 2d 622 (Fla. 19941, 

Based upon the certified conflict, Petitioner invoked the 

discretionary review jurisdiction of this Court, and by order 

issued February 17, 1995, this Court postponed decision on 

jurisdiction, but set a briefing schedule. 

Petitioner's Initial Brief on the Merits follows. 

5 



SUMMARY OF THE ARGUMENT 

The record is undisputed that Respondent received written 

notice of the State's intent to seek habitual offender status prior 

to the acceptance of his plea of guilty on October 19, 1992 (R. 2 -  

13, 42-46), The only problem in the instant case arises from the 

fact that the trial court failed to confirm that Respondent was 

aware of the maximum sentence he could receive if sentenced as an 

habitual offender. 

The Fourth District Court of Appeal, certifying conflict with 

Bell, held that because the trial court's failure amounted to an 

violation, the sentence must be reversed and remanded for Ashley 

resentencing to a maximum fifteen-year sentence, without giving the 

trial court the opportunity to allow Respondent to withdraw his 

plea.  The State submits that because the harmless error rule has 

been applied by this Court in m s s ~ y  v State, 609 S o .  2d 598 (Fla 

1 9 9 2 ) ,  a case where the defendant was not given prior written 

notice of the State's intent, the harmless error rule applies in 

the instant case. Under the harmless error rule, it is clear that 

because Respondent did receive written notice, and was prepared for 

the hearing, he was not prejudiced by the trial court's failure to 

confirm that Respondent was aware of the maximum penalty before 

6 



accepting the plea. Therefore, the error was harmless beyond a * 
reasonable doubt. 

In the alternative, the State would submit that since 

Respondent did not move to withdraw the plea with the trial court, 

the issue is one that can only be decided after a hearing, where 

the Respondent and his counsel can assert whether Respondent had, 

or did not have, actual knowledge of the maximum penalty under the 

habitual felony offender statute. Thus, the decision rendered 

below should be quashed, and the reasoning of Be11 adopted, wherein 

the cause would be remanded to t h e  trial court to give Respondent 

an opportunity to withdraw his plea and thereafter enter a new plea 

to the charges, or to proceed to trial. 

7 



ARGUMENT 

WHETHER THE FOURTH DISTRICT COURT OF APPEAL ERRED IN 

HABITUAL FELONY OFFENDER SENTENCE. 
HOLDING THAT AN ASHTiEY VIOLATION CREATED AN ILLEGAL 

Petitioner, the State of Florida, submits that the Fourth 

District Court of Appeal was incorrect when it held in effect that, 

under Ashlev,' Respondent's habitual offender sentence was an 

illegal sentence. The opinion below is in conflict with Bell v. 

Ptat~, 624 So. 2d 8 2 1  (Fla. 2d DCA 1993), TPV. rlPniPd , 634 So. 2d 

622  (Fla. 1994). The State submits that the issue was properly 

decided in U, and therefore, the decision hereunder review 

should be quashed, and the reasoning of Re11 adopted as the correct 

resolution of the issue. 

The Bell Court's resolution of the issue can be said to be the 

correct one with more emphasis under the particular facts of this 

case. The record clearly shows that notice of intent to seek 

enhanced penalties pursuant to Sec. 7 7 5 . 0 8 4 ,  Fla. Stat. was filed 

by the State on September 18, 1992 (R. 4 2 - 4 3 ) .  Respondent entered 

his plea of guilty on October 19, 1992 (R, 2-13, 44-46). At the 

change of plea hearing, defense counsel stated that he had 

discussed the case with Respondent, had informed Respondent that 

'Ashley v. State , 614 So. 2d 486 (Fla. 1993). 
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the State would be recommending an habitual offender sentence, that 

Respondent was basically pleading open to the mercy of the trial 

court, and that Respondent may get an habitual offender sentence; 

Respondent confirmed that he understood defense counsel's 

instructions (R. 4-6). Furthermore, at the conclusion of said 

hearing, defense counsel informed the trial court that he had 

explained to Respondent in detail all his rights and what he was 

risking by his plea (R. 12). Also, the written plea agreement 

signed by Respondent indicates an habitual offender sentence as a 

possible maximum penalty (R. 4 4 ) .  The trial court  also informed 

Respondent that it could sentence him as an habitual offender, but 

a lso  informed him that if it sentenced him as a non-habitual 

offender such sentence would have to be within the permitted range 

of the guidelines (R. 7 ) .  Furthermore, the trial court found that 

Respondent voluntarily, knowingly, and intelligently waived his 

constitutional rights, and that he freely entered into the plea 

agreement ( R .  11). 

In w, 614 So. 2d 486 (Fla. 19931, this Court 

held : 

[Iln order for a defendant to be habitualized 
following a guilty or nolo plea, the following 
must take place prior to acceptance of the 
plea:  1) The defendant must be given written 
notice of intent to habitualize, and 2) the 

9 



court must confirm that the defendant is 
personally aware of the possibility and 
reasonable consequences of habitualization. 
(footnote 8 omitted) 

IcJ. at 490. In the instant case, the first requirement of Ashley 

was satisfied, as noted by the Fourth District Court of Appeal, 

because it: is clear that Respondent received the September 18, 

1992, written notice of intent to habitualize well prior to 

acceptance of the plea on October 19, 1992, and Respondent 

confirmed as such ( R .  5 ) .  With reference to the second Ashley 

requirement, this Court explained as follows: 

The defendant should be told of his or her 
eligibility for habitualization, the maximum 
habitual offender term for the charged 
offense, the fact that habitualization may 
affect the possibility of early release 
through certain programs, and, where habitual 
violent felony offender provisions are 
implicated, the mandatory minimum term. As 
noted in the rule, [clounsel for the 
prosecution and the defense shall assist the 
trial judge in this function.Il F1a.R.Crim.P. 
3.172(a). 

Ashlev, n. 8 at 490. Under the facts and circumstances of the 

instant case, the State submits that the second requirement of 

Ashley was also met because it is undisputed that Respondent had 

discussed the case with his attorney, was well aware that the State 

was seeking habitualization, and agreed and understood that he was 

eligible for habitualization. Further, the plea  form Respondent 

10 



executed October 19, 1992, provides an habitual offender sentence 

as the maximum penalty and states that Respondent discussed the 

legal consequences of his plea with defense counsel (R. 44-45). 

Thus, it can be inferred that defense counsel informed Respondent 

what the maximum habitual offender sentence would be for the 

charged offense. However, because the trial court did not confirm 

from Respondent personally that he was aware what the maximum 

habitual offender term for the charged offense might be, and 

without taking into consideration the harmless error rule, the 

Fourth District held that this case involved a straight A & k y  

violation. The Fourth District then proceeded to explain that: 

Wilson v. State, 19 Fla, L. Weekly D2353 (Fla. 4th DCA Nov. 9, 

19941, was directly on point and thus compelled reversal and remand 

for resentencing to a maximum fifteen-year sentence (Ex. A). 

The State submits that the Fourth District's interpretation of 

Ashley was erroneous. It is clear that in Bshlpy remand for 

resentencing under the guidelines was the only legal sentence 

available to the trial court at the time of sentencing. The State 

submits, however, that in the instant case, where Respondent had 

notice of the State's intent to seek habitualization in his case, 

and where Respondent confirmed that he had discussed the 



acceptance of the plea, the trial court below had the discretion to 

sentence Respondent either under the guidelines or as an habitual 

felony offender if the State established that he qualified as such, 

in accord with the parties' understanding of the plea agreement. 

In MaFRPy v. Statp, 609 So. 2d 598 (Fla. 19921, the defendant 

went to trial representing himself. During the trial, the state 

announced that it was filing a notice of intent to have Massey 

sentenced as an habitual felony offender. After the jury found 

Massey guilty as charged, the notice of intent was filed in open 

court, The sentencing hearing was held more than three months 

later. On appeal, Massey contended that although his attorney had 

received a copy of the notice, his sentence must be reversed 

because the notice had not been served upon him prior to sentencing 

as required by the statute. Massey, at 599. This Court approved 

the District Court's application of Lhe hamless error rule to the 

facts of the case, and held as follows: 

The purpose of requiring a prior written 
notice is to advise of the state's intent and 
give the defendant and the defendant's 
attorney an opportunity to prepare for the 
hearing. This purpose was clearly 
accomplished because Massey and his attorney 
had actual notice in advance of the hearing. 
It is inconceivable that Massey was prejudiced 
by not having received written notice. 

U, at 600. In the instant case, it is uncontroverted that 
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Respondent received the required written notice; the problem, as 

noted in the Fourth District's opinion, arises out of the fact that 

the trial court failed to confirm from Respondent whether he was 

aware of the maximum sentence and the consequences of being 

sentenced as an habitual felony offender. As can be seen from the 

Massey opinion, whether the defendant is aware of what sentence he 

might be sentenced when he goes to trial is not an issue. The 

issue only comes into play when the defendant enters a plea of 

guilty or nolo contendere due to the application of Florida Rule of 

Criminal Procedure 3.172. Therefore, it is clear that, but for the 

defendant in Ashlev pleading, thus putting the requirements of Rule 

3.172 into play, the second requirement of Ashley would not have 

become an issue. Thus, it is clear that deals strictly with 

a voluntariness of the plea issue, and not  an Ifillegal sentence" 

issue as held by the Fourth District sub  j u d i c e .  

A review of Ashlev demonstrates that this Court found that 

because the defendant therein did not have notice prior to the plea 

being accepted that he might be sentenced as an habitual felony 

offender, and what the maximum sentence thereunder might be, the 

only legal sentence available to the trial court at the time of 

sentencing in that case was a guidelines sentence. The A&&+y 

opinion clearly does not stand for the proposition that a 



guidelines sentence is the only remedy. 

The State's position is supported by the interpretation given 

to Ashlev by other District Courts of Appeal. peat l e y  v. 

nied, So. 2d 

(Fla. Sept. 7, 1994) (The relief granted in Ashley (a 

guidelines or departure sentence) was appropriate in that case 

State, 636 So. 2d 153 (Fla. 1st DCA 1994), rev. de ~ 

because it would have been the only sentence available to the trial 

court at the time it accepted Ashley's plea.) In v, 

19 Fla. L. Weekly D2469 (Fla. 1st DCA Nov. 22, 19941, it was stated 

"Ashley [does not stand] for a mechanical reversal in cases where 

a plea was entered and accepted voluntarily, after the defendant 

had proper notice of intent: to seek habitual offender sentencing. I' 

The Horton court observed that "Ashley turned primarily on t h e  

prosecution's failure to give notice of intent to habitualize 

before the plea," and concluded "that the primary consideration in 

Ashley was the state's complete failure to advise the defendant of 

its intent to seek habitual offender sentencing prior to the entry 

of the guilty plea." Therefore, the Horton court affirmed the 

trial court's denial of the defendant's motion to withdraw his plea 

under the facts of that particular case. In State v. Wjll , 19 Fla. 

L. Weekly D2334 (Fla. 3d DCA Nov. 9, 19941, the Third District 

reversed the trial court's granting of the defendant's motion to 
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set aside his plea. The Third District also stated that !!Ashley 

. . .  represents an evolutionary refinement in the law relating to 

plea colloquies, . . .  . ' I  The Fifth District Court of Appeal agrees 

with the First, Second and Third, that the A&J,,ey opinion is 

dealing with the "law relating to plea colloquies" and was not  

strictly an Ilillegal sentence" issue as the Fourth District ruled 

in the instant case below. See Thomgson v. State , 638 So. 2d 116 

(Fla. 5th DCA 19941, revjew pmdinq , No. 83,951 (Fla. Nov. 2 3 ,  

1994) (Ashley requires that the defendant be made aware that 

someone (the State or the Judge) will seek habitual offender 

treatment prior to his plea so that he can take that into account 

i n  deciding whether or not to plea.) ; Jones v. State , 639 So. 2d 

147 ( F l a .  5th DCA 19941, WPW p m w  , No. 84,150 (Fla. Nov. 2 3 ,  

1994) (Ashley appears to require a pre-plea notice of intent to 

habitualize for an habitual offender sentence to stand as legally 

valid). 

The State, therefore, submits that the Fourth District 

misapplied Ashley, and in effect misinterpreted the holding of this 

Court in Ashley. The sentence in Ashlev was illegal only because 

the defendant therein did not receive any notice whatsoever that he 

was going to be considered and treated as an habitual felony 

offender prior to him entering his plea of guilty. In other words, 
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Ashley was not given the opportunity to take that into account in 0 
deciding whether or not to plead. Such is not the situation in the 

instant case. The instant case is more similar to the 

circumstances i n  Bell v. s m  , 624  So. 2d 821 (Fla. 2d DCA 1 9 9 3 ) ,  

rev. denied, 634 So. 2d 622 (Fla. 1 9 9 4 ) .  The State submits that 

Bell was correctly decided. Therefore, the Fourth District's 

opinion at bar, which certified conflict with Bell, needs to be 

quashed on the reasoning that J3.el.l set forth the proper remedy when 

the second prong of Ashley has not been complied with under the 

particular circumstances of the case under review. 

Bell holds as follows: 

The record in this case does not reveal 
that Lhe trial court ever confirmed that Bell 
personally knew that he could receive up to 
thirty years in prison and that the would not 
be eligible for some gain time. Thus, there 
was no showing that Bell knowingly and 
intelligently entered the plea. 

* * * 
Bell's was an open plea, and he was not 
promised anything. He was misinformed about 
the possible maximum sentence and was 
uninformed as to how habitualization would 
affect his early release. Based on these 
circumstances, we vacate Bell's sentence and 
remand this case to the trial court to allow 
Bell to withdraw his plea and thereafter to 
enter a new plea to the charge or to proceed 
to trial. 

Bell, 624 So. 2d at 821-822. Accord Gonzalez v. State , 639 So, 2d 
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, 635 S o .  2d 149 (Fla. 134 (Pla. 2d DCA 1 9 9 4 )  ; C iccarelli v. State 

2d DCA 1994); - 1 ~ s  v. State, 621 So. 2d 574 (Fla. 2d DCA 1 9 9 3 ) .  

The S t a t e  would point out that the First District, Third District 

and Fifth District Courts of Appeal agree with the Second 

District's remedy set out in Bell, see Hall v. Statp , 643 So. 2d 

635 (Pla. 1 s t  DCA 1994)  (remanded for the trial court to determine 

whether the requirements of Ashley were complied with prior to 

entry of Hall's plea; if they were not, then Hall's habitual 

offender sentence is illegal and he must be permitted to withdraw 

his plea or be sentenced within the guidelines); Lee v. State , 642 

So, 2d 1190 (Fla. 1st DCA 1 9 9 4 )  (same); Cole v. Statp , 640 So. 2d 

1 1 9 4  (Fla. 1st DCA 1 9 9 4 )  (The sentence is reversed and the case 

remanded to the trial court to allow appellant to withdraw her plea 

or be sentenced again after proper inquiry pursuant to Ashley);  

State v. Will, 1 9  Fla. L. Weekly D2334 (Fla. 3d DCA Nov. 9, 1 9 9 4 )  

(order granting motion to withdraw reversed, and remanded for 

specific finding on the defendant's claim that he did not agree to 

a habitual offender disposition); Statp v. Rrowsn,  622 So. 2d 17 

(Fla. 5th DCA 1993). 

Thus, since in the instant case, just as in U, the record 

does not reveal that the trial court 

acceptance of the plea that Respondent 

17 
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habitualized penalty he could receive as an habitual offender, t h e  0 
question is one of whether Respondent knowingly and intelligently 

entered the plea. The State maintains that under the facts and 

circumstances of the instant case, Respondent should not have been 

allowed to challenge the sentence until he had moved to withdraw 

the plea with the trial court. Pobinson v. Statp , 373 So. 2d 898 

(Fla. 1979); Brown v. State , 616 So. 2d 1137 (Pla. 4th DCA 1993) 

(Since appellant did not present the contention that his plea of 

guilty was invalid because the trial court failed to advise him of 

the ten year mandatory minimum sentence as an habitual felony 

offender as required by Rule 3.172 (c) (1) to the trial court in his 

motions to withdraw his plea, appellant cannot raise it for the 

first time on appeal). Had this procedure been followed in the 

instant case, the trial court could have held a hearing to 

determine whether the defense attorney informed Respondent of the 

maximum sentence he would have been facing under the habitual 

offender statute, and that he would not be eligible for some gain 

time. The trial court could then have made findings to support its 

conclusion as to whether Respondent knowingly and intelligently 

entered the plea. 

In the instant case, Respondent never moved to withdraw his 

plea in the trial cour t .  As shown above, however, Respondent is 
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now challenging the voluntary or intelligent character of his plea a 
without having presented this issue to the trial court. In 

Rohinsnn v. Statp, 373 So. 2d 8 9 8 ,  902 (Fla. 1 9 7 9 ) ,  this Court 

specifically held as follows: 

The appellant contends that he has a 
right to a general review of the plea by an 
appellate court to be certain that he was made 
aware of all the consequences of his plea and 
apprised of a l l  the attendant constitutional 
rights waived. In effect, he is asserting a 
right or review without a specific assertion 
of wrongdoing. We reject this theory of an 
automatic review from a guilty plea. The only 
type of appeal that requires this type of 
review is a death penalty case. See Sec. 
921.141(4), Fla. Stat. (1977). Furthermore, 
we find that an appeal from a guilty plea 
should never be a subst i tute  for a motion to 
withdraw a plea. If the record raises issues 
concerning the voluntary or intelligent 
character of the plea, that issue should first 
be presented to the v . r i , - l  court i n  accordancp 
with the law 
motJon to wlthrlraw a p l w .  If the action of 
the trial court on such motion were adverse to 
the defendant, it would be subject to review 
on direct appeal. 

(emphasis added). 

The State maintains that the record in the case at bar does 

not raise any issue concerning the voluntary or intelligent nature 

of the plea. Thus, in the action before the Fourth District below, 

Respondent was "asserting a right of review without a specific 



having filed a motion to withdraw the plea with the trial court, a 
the Fourth District should have affirmed the sentence. & Simmons 

v. State, 19 Fla. L. Weekly D2407 (Fla. 1st DCA Nov. 1 4 ,  1 9 9 4 ) ;  

Heatley v. State I 636 So. 2d a t  154 ;  pro wn v. Statp I51l13ra1 

616 S o .  2d 1 1 3 7 .  Thus, on this basis also the Fourth District's 

opinion here under review should be quashed. 

Lastly, the State submits that the Fourth District's opinion 

below should be quashed, and the sentence imposed affirmed, under 

applying the harmless error rule to the particular facts of the 

instant case. See Le wis v. Statp , 636 So. 2d 1 5 4  (Fla. 1st DCA 

1994)  (In Massey the supreme court has held that failure to satisfy 

the written notice requirements of the habitual offender statute is 

subject to a harmless error analysis.) In Massey, 609 So. 2d at 

599,  this court quoted with approval Robe rts v. State , 559  So. 2 d  

1990) I as follows: 

Defendant's attorney was served with . . .  
notice, and there is no question that 
defendant had knowledge of the notice. While 
section 7 7 5 . 0 8 4 ( 3 )  does * .  . state that such 
notice shall be served "on the defendant and 
his attorney,Il that section gives the purpose 
of that requirement as being 'Is0 as to allow 
the preparation of a submission on behalf of 
the defendant" in response to the notice. In 
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this case there was such a response prepared 
and made on behalf of defendant, thus the 
purpose of the statute was fulfilled. We do 
not conclude that the legislature intended to 
permit a defendant to avoid the application of 
the statute on the technical grounds raised 
here. 

This Court, in Massey , went on to hold that the district court was 

correct in affirming the sentence, although the notice requirement 

had not been strictly complied with, and in applying the harmless 

error rule because both Massey and his attorney had actual notice 

of the state's intention to seek habitual felony offender status, 

L,d* at 599; this Court stated as follows: 

The purpose of requiring a prior written 
notice is to advise of the state's intent and 
give the defendant and the defendant's 
attorney an opportunity to prepare for the 
hearing. This purpose was clearly 
accomplished because Massey and his attorney 
had actual notice in advance of the hearing. 
It is inconceivable that Massey was prejudiced 
by not having received the written notice. 

M. at 600. 

In the instant case, the record demonstrates that Respondent 

was aware that the State was seeking to sentence him as an habitual 

felony offender (R. 2-13). The State filed its notice of intent to 

seek habitual sentence on September 18, 1992 ( R .  5, 42-43). At the 

change of plea hearing on October 19, 1992, Respondent acknowledged 

that he knew the State had filed its notice to declare Respondent 
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an habitual offender ( R .  5 ) .  At the sentencing hearing on November 

18, 1992, the State introduced certified judgments and sentences of 

Respondent's prior convictions; Vivian Hart of the Broward County 

Sheriff's Office testified as a fingerprint expert and stated that 

the fingerprints on the prior judgments matched the fingerprints of 

Respondent, which were rolled in open court (R. 17-24). The State 

requested that Respondent be declared an habitual felony offender. 

Defense counsel then stated in part as follows: 

And another positive was basically I went over 
the score sheet with him and running the local  
cases. All his cases are in Broward County. 
I advised in my estimate that his guidelines 
would be nine to twelve or twelve to 
seventeen. They are in that range right in 
Lhe middle. 

I have advised him the permitted range is nine 
to twenty-two. I advised him even if I filed 
a Barbera motion the likelihood of him getting 
that is slim, He has a long history, He has 

itual offender . I explained 
at hp rrual1fipd. - Legally that would . .  

be up to the court. 

I have no idea when he plead on October 9th 
what the court would do. I'm not a mind 
reader. I advised him that most clients think 
1 am a mind reader, but I'm not. I have no 
idea what the court is going to do this 
morning. So all I can add is that Larry has 
plead open to the court guilty and knowinq 

Inq that risk. 
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(emphasis added) ( R .  30). Defense counsel then asked the trial 

court to sentence Respondent to a guidelines sentence of nine 

years' imprisonment to be followed by a probationary period (R. 

31). The Sentencing Guidelines Scoresheet shows a recommended 

sentence range of 12 to 17 years, and a permitted sentence range of 

9 to 22 years (R. 6 0 ) .  Respondent received a 12-year habitual 

offender sentence, followed by five years probation ( R .  34, 57-59). 

Thus, it is clear that Respondent was not prejudiced by not being 

advised of the maximum sentence as an habitual felony offender 

prior to the plea of guilty being accepted. Respondent had notice, 

was prepared for the hearings, and received a sentence within the 

terms of the plea agreement. Under these circumstances, applying 

the harmless error rule, the sentence imposed must be affirmed. 

Massev. 

Because notice is the main concern, and Respondent received 

written notice well in advance of the change of plea hearing, no 

prejudice has been established in the instant case. Massey; Voth 

v. State , 638 So.  2d 121 (Fla. 5th DCA 1994); , T m k i n s  v. S t a t e  , 634 

So. 2d 1143 (Fla. 3d DCA 1994) (failure to give notice of 

habitualization harmless error). Here, Respondent received written 

notice, and the plea negotiations were with the understanding that 

although he knew the State would seek a habitual offender sentence, 



Respondent was requesting a sentence within the guidelines. 0 
Respondent confirmed that he knew the State was seeking 

habitualizat'ion. This fact distinguishes the instant case from 

Ashley, where at the time the plea was accepted, the defendant had 

no personal understanding that he would be habitualized. Further, 

the record also shows that after receiving written notice on 

September 18, 1992, Respondent signed the written plea agreement on 

October 19, 1992, which stated that he understood the legal 

consequences of his plea and which provied a maximum penalty of an 

habitual offender sentence (R. 44-45). Therefore, Respondent's 

sentence as an habitual offender should be affirmed. See Mansfield 

, 618 So. 2d 1385 (Fla. 2d DCA 1993). Here the State 0 v. State 

presented uncontradicted evidence establishing that Respondent 

qualified as an habitual felony offender, Moreover, there is no 

suggestion in the transcript of the sentencing hearing that either 

Respondent or his attorney was surprised by or unprepared to deal 

with the state's request for imposition of habitual felony offender 

sentences. Accordingly, on the facts presented, the failure of the 

trial court to confirm from Respondent that he knew what the 

maximum sentence he could receive as an habitual offender prior to 

acceptance of the plea was harmless beyond any reasonable doubt. 

See Jlewjs v. State , 636 So. 2d 154 (Fla. 1st DCA 1994) 

24 
a 



In the alternative, t h e  State submits that the sentence 

should be affrirned, without prejudice for Respondent to file a 

motion to withdraw his plea. At t h e  hearing on such motion, the 

trial court can  hear testimony from defense counsel and 

Respondent on whether t h e  maximum sentence as an habitual felony 

offender was discussed 

hearing held October 19, 

971 (Fla. 5th DCA 1994); 

DCA 1993). 

by them prior to the change of plea 

1992. See Anderson v. State. 637 So. 2d 

Hannah v .  State, 623 S o .  2 6  855 (Fla. 3d 

2 5  



CONCLUSION 

WHEREFORE, based on the above and foregoing arguments and 

authorities cited therein, the State of Florida respectfully 

submits that the decision of the district court should be QUASHED 

and the judgment and sentence imposed by the trial court should be 

AFFIRMED. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 

Assistant Attorney General 
Florida Bar No. 909769 
1655 Palm Beach Lakes Boulevard 
Suite 300 
West Palm Beach, FL 33401-2299 
(407) 688-7759 

Counsel for Petitioner 
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Courier to: DAVID McPHERRIN, Assistant Public Defender, Attorney 

for Respondent, Criminal Justice BuildinglGth Floor, 421 Third 

Street, West Palm Beach, FL 33401, this 6 t h  day of March, 1995. 
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Criminal law-Scntcncing-Habitual offcndcr-Error to scn- 
tencc dcfcndant as habitual offcndcr wlicrc court ilcccptcd opcn 

amifications of habitiialization-Conflict certified-Proba- 
-Conditions of probation prohibiting usc of intoxicants and 

possession, carrying or owncrship of a wcapon without consent 
of probation officcr stricken because thcy wcrc not orally pro- 
nounccd 
L4RRY WASIIINGTON, Appellant. v. STATE OF FLORIDA. hppcllee. 4111 
District. Case No. 94-1271. L.T. Case No. 92-16005CPlOA. Opinion filed 
January 25. 1995. Appeal from the Circuit Court for Broward County: SIteldon 
M. Schapiro, Judge. Counsel: Richard L. Jorandby. Public Defender. and 
David McPlierrin, Assistant Public Defender. Wcst Palm Beach, for appellitnt. 
Robert A. Ruttemorth, Attorney General, Tallahassee. and William A. Spillias. 
Assistant Attorney General, West Palm Beach, for appellee. 
(PER CLJRIAM.) Appellant, Larry Washington, asserts that the 
trial court erred in sentencing him as a habitual felony offender 
where the trial court accepted his opcn plea of guilty without first 
confirming that he was personally aware of the ramifications of 
habitualization. Because the trial court did not confirm that ap- 
pellant was aware of the maximum habitualized penalty he could 
receive as a habitual offender, we are cornpelled to reverse appel- 
lant's sentence pursuant to Ashley v, Sure, (514 So. 2d 486, 490 
(Fla. 1993), Although only the sccond prong of Ashley was vio- 
lated and although this case involves an open plea, our recent 
decision in Wilson v. State, 19 Fla. L. Weekly D2353 (Fla. 4th 
DCA Nov. 9, 1994). is directly on point and compels reversal 
and remand for resentencing to a mnximum fifteen-year scn- 
tence. 

While the written plea agreement did not promise a guidelines 
sentence, it did indicate a maximum sentence of fifteen years. 
The trial court classified appellant as a habitual felony offender 
and sentenced him to twelve years imprisonment. to be followed 

five years probation, for a sentence totalling seventeen years. 
Without habitualization, the statutory maximum sentence for 

Fla. Stat, (1993). Therefore, on remand, we direct the trial court 
to resentence appellant to a maximum fifteen-year sentence. See 
Wilson; Hurrelle v. Sfare, 632 So. 2d 280 (FIa. 4th DCA 1994). 
As we did in Wilson, we certify conflict with Bell v. State, 624 
So, 2d 821 (Fla. 2d DCA 1993), review denied, 634 So. 2d 622 
(Fla. 1994). 

Defendant also contends. dand the state concedes, that the trial 
court erred by including special conditions of probation prohib- 
iting defendant from using intoxicants and possessing, carrying 
or owning a weapon without the consent of his probation officer. 
We therefore strike these special conditions of probation not oral- 
ly pronounced. See Shacruha v. Stare. 635 So. 2d 1051 (Fla. 4th 
DCA 1994), 

REVERSED AND REMANDED. (WARNER, PARIENTE 
and STEVENSON, JJ.; concur.) 

of guilty without first confirming that dcfcndant was nwarc 

in the second degree is fifteen years. Q 775.082(3)(c). 

issolution of marria 
life insurance polic 

quitablc distribution-Wife entitled 
which she has bccn making prcrnium 

payments-Distribu f crcdit card debt rcvcrsed and rcman- 
ded whcrc, althoug urt intendcd to divide liabilitics equally, 
effect of distributi erne was to allocate to husband thc crcdit 
card debt incurr cly by him after scparatlon and to allocate 
to wife the cred f rd debts incurred for joint bcncfit of tlic 

C. Lavon Ward. Judge. Counsel: Roberta G. Stanley 
P A .  Pon Laudenlale. for appellant. William L. Gardin 
Cardiner, P A . ,  Port Lauderdalc. for appellee. 
(PER CURIAM.) Appellant, former wife 
judgment of dissolution of marriage. Wc r 
of life insurance and distribution of credit 
as to all other points raised. 

(Fla. 1989); Tliiel v. Thiel, 426 So, 
1983). 

As to the allocation of credit card de 
he court allocated 

manded for treatment 
R, PARIENTE and 

rdec withholding adjudi- 
order-Motion to dismiss 

se No. 94-1807. 

Public Defender, 

the first district ex- 

.2d 144 (Fla. 1985). 
miss appcal js therefore denied. I;HERSEY, 

* * *  
WARNER The motion and taR IN, JJ., concur.) 


