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SYMBOLS AND DESIGNATIONS OF THE PARTIES 

Appellee, the Florida Public Service Commission is referred to 

in this brief as Appellant, Legal Environmental 

Assistance Foundation, Inc. is referred to as "LEAF". 

The transcript of the prehearing conference is referenced as 

TRPH ; the hearing transcript TR ; the special agenda 

conference transcript TRSA ; the transcript of the agenda 

conference on reconsideration TRA . Cites to the record on 

appeal are referenced R - References to LEAF'S initial brief 

are listed as "Brief at - I 1 .  

The Florida Energy Efficiency and Conservation Act, Sections 

366.80-366.85, Florida Statutes, is referred to as "FEECA". The 

consolidated proceedings in Dockets Nos. 930548-EG, 930549-EG, 

930550-EG and 930551-EG are referred to collectively as the Itgoals 

dockets". The  Commission's final order in the goals dockets (Order 

No. PSC-94-1313-FOF-EG) is referred to as the "final order"; the 

order on reconsideration (Order No. PSC-95-0075-FOF-EG) is referred 

to as the "order on reconsideration". 

vii 
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STATEMENT OF THE C E JD THE FACT 

Certain statements contained in LEAF‘S Statement of the Case 

and Facts are misleading and improper. Specifically, at p .  2 of 

the brief LEAF refers to the “unsolicited memorandum” filed by the 

Commission staff. Apparently, LEAF would have the Court believe 

that the staff simply chose to provide an advisory recommendation 

to the Commission. As LEAF is very well aware, the staff files an 

advisory memorandum in the form of a recommendation for disposition 

of the issues after every hearing and in virtually in every other 

case whether or not it is been to hearing. LEAF attempts to 

mislead the Court into thinking that some procedural impropriety 

occurred because the staff was not specifically ordered by the 

Commission to file a recommendation. The record reflects that LEAF 

could not possibly have been unaware that a recommendation would be 

filed.’ 

At p .  3 of the Brief, LEAF refers to the rloral argument from 

staff” at the special agenda conference where the Commission made 

its initial decision. Again, as LEAF is very well aware, this was 

not oral argument at all but a presentation by the staff of their 

recornmendation. 

At p .  10, LEAF refers to the staff‘s l’numerous formal 

appearances as a party” in the proceedings. Staff attorneys 

entered an appearance at the prehearing and hearing, as is the 

‘This point is discussed below at pp. 19-22. detailing the 
various references to the filing of a staff recommendation, in 
addition to the rules and scheduling document discussed in this 
section. 

1 



I 
I 
I 
I 
I 
I 
I 
I 
1 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 

custom in si ch cases. However, the staff did not make 

"appearances1I at the special agenda or the agenda on 

reconsideration. Staff members were present at these times to 

present their recommendation. 

The Court should also take special note of LEAF's request at 

p. 5 of the Brief that the Court t a k e  "judicial notice of LEAF's 

April 12, 1995, Motion for Order Directing Appellees To Consider 

and Respond to Intervenor\Appellant's Alternative Motion To Alter 

or Amend Order" (Motion to Alter or Amend). Although it occurred 

after LEAF filed its brief, the  Court will recall that the 

Commission filed an Objection to LEAF's pleading based on the 

Commission's order denying the Motion. That order found that 

Cornmission was without jurisdiction to hear the matter and further 

that LEAF's motion were an improper pleading and Ilnothing more than 

a second request for reconsiderationll . (Objection of Appellee 

Public Service Commission to Motions of Appellant Legal 

Environmental Assistance Foundation, Inc. at 2) (filed April 25, 

1995). The Commission struck LEAF's pleading as a nullity and this 

Court denied the Motion for Order Directing Appellees to Consider 

and Respond to Intervenor/Appellants Alternative Motions to Alter 

or Amend order on May 2, 1995. Order dated May 2, 1995. 

At p .  13 of its Statement of the Case and Facts, and at 

various other places in the brief, as pointed out by the Commission 

in this brief, LEAF attempts to cite its Motion to Alter or Amend 

and accompanying materials as a tlrecordll basis fo r  its positions. 

Although the motion and accompanying materials are contained in the 

2 
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record of this appeal at R 5413-5495, the Court should recognize 

that the substance of this pleading is argument, the merits of 

which was never ruled on by the Commission. As such, any 

references to these materials should be considered argumentative 

and disregarded as a factual basis for LEAF'S claims. The Motion 

to Alter or Amend is, as the Commission found, a nullity. (Order 

No. PSC-95-0463-FOF-EG; See, Appellee's April 25, 1995 Objection, 

p. 2 )  * 

The Commission accepts the remainder of LEAF'S presentation of 

the case and facts as generally adequate to understand the nature 

of the proceedings. However, since LEAF has made the role of staff 

in these proceedings an issue in this appeal, the Commission offers 

the following to put the functions of Commission staff in 

perspective. 

The Commission is an arm of the Legislature. Section 350.001, 

Florida Statutes. The basic requirements for Public Service 

Commissioners are set forth in Section 350.031(4), Florida 

Statutes, which states that no person will be recommen'ded to the 

governor for appointment before the Florida Public Service 

Commission Nominating Council determines "that the person is 

competent and knowledgeable in one or more fields, which shall 

include, but not be limited to: public affairs, law, economics, 

accounting, engineering, finance, natural resource conservation, 

energy or another field substantially related to the duties and 

functions of the Commission". 

3 



There is no requirement that: the Cornmissioners be trained as 

judges. Standards of conduct for the Commissioners are set forth 

in Section 350.041, Florida Statutes. 

The Legislature has seen fit to provide the Commission with 

authority to hire a staff to carry out its mission. Section 

3 5 0 . 0 6 ( 3 ) ,  Florida Statutes, provides that "the Commissioners may 

employ clerical, technical, and professional personnel reasonably 

necessary fo r  the performance of their duties". The  Commission 

currently employs slightly less than 400 persons organized into 

various departments set forth in Rules 25-21.020 through 25-21.033, 

Florida Administrative Code. 

The Legislature has also seen fit to assure that the 

Commission has effective access to its staff's advice in proceeding 

before it by providing that communications with advisory staff are 

not subject to a prohibition against ex parte communications, 

Section 350.042, Florida Statutes. 

The Commission staff involved in this proceeding were 

primarily those of the Division of Electric and Gas and the 

Division of Legal Services. As stated in Rule 25-21.028, Florida 

Administrative Code, staff of that Division "participates in formal 

rate proceedings through reviewing and analyzing testimony and 

exhibits, assisting in the cross-examination of witnesses, and 

preparing recommendations covering areas such as plant investments, 

reserve margins, quality of service, conservation, cogeneration, 

power plant and transmission line siting, and related items". 

4 



Attorneys' from the Division of Legal Services are charged 

with supervising "the procedural and legal aspects of rate cases 

and other formal proceedings before the Commission, the Division of 

Administrative Hearings and, on behalf of the Commission in civil 

cour t  proceedings. This Division also represents staff before the 

Commission and issues reports and recommendations to the Commission 

as requested". Rule 2 5 - 2 1 . 0 2 1 ( 2 ) ,  Florida Administrative Code. 

Staff of the Commission's Division of Appeals also assisted 

the Commission during the goals hearings. As stated in Rule 2 5 -  

21.021(1), Florida Administrative Code, among the duties of 

Division of Appeals' staff is its duty to attend "Commission and 

staff conferences as well as the Commission's hearings to provide 

legal advice to the Commission . . . * I 1  

Rule 25-22.026, Florida Administrative Code, "Partiesi1 

provides in subsection ( 3 )  that 'l[tIhe Commission staff may 

participate as a party in any proceeding. Their primary duty is to 

represent the public interest and see that all relevant facts and 

issues are clearly brought before the Cornmission for its 

consideration". Subsection (4) (a) further elaborates that 

[sltaff is not a party in interest and has no 
substantial interests that may be affected by 
the proceeding. Commission staff's role shall 
be to assist in developing evidence to ensure 
a complete record so t h a t  all relevant facts 
and issues are represented to the fact finder. 
Any position that staff has prior to the 
hearing is preliminary; final positions are 
based upon review of the complete record. 

Subsection ( 4 )  (b) recognizes that l 1  [wl hen advocating a 

position, Commission staff may testify and o f f e r  exhibits and such 
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evidence shall be subject to cross-examination to the same extent 

as evidence offered by any other party". 

Staff did not present any witnesses in this case, nor did it 

advocate a position. As reflected in the Prehearing Order, the 

staff stated a preliminary basic position in the conservation goals 

dockets consistent with Rule 2 5 - 2 2 . 0 2 6  (4) ( a )  and only took 

preliminary positions on two of the sixty-odd issues identified in 

the proceedings. R at 2558; 2 5 8 5 ;  2 6 0 1 .  

The Commission makes its decisions and votes at its public 

agenda conferences. Agenda conferences are generally held on the 

first, third and fifth Tuesdays of each month, but may be scheduled 

for other times depending on the nature of the case. Such 

individually scheduled agendas are referred to as 'Ispecialtt agenda 

conferences, such as was held in the goals dockets, Specifically, 

Rule  25-21.042 provides that 

[gl enerally, the Commission conducts its 
public business at agenda conferences with the 
advice, assistance and recommendations of 
staff. With regard to proposed Commission 
action, the Commission may call upon others to 
answer questions or elicit information where 
such solicitation does not violate the 
prohibition against ex parte communications at 
a adjudicatory proceedings. 

Agenda conference participation is defined in Rule 2 5 - 2 2 . 0 0 2 1 ,  

Florida Administrative Code, which states in subsection (1): 

Persons who may be affected by Commission 
action on certain items on t h e  agenda for 
which a hearing has not been held . . . * will 
be allowed to address the Commission 
concerning those items when taken up for 
discussion at the conference. 
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Subsection (2) provides for a limitation on the role of staff 

who testified at hearing: 

When a recommendation is presented and 
considered in a proceeding where a hearing has 
been held, no person other than staff who did 
not testify at the hearing and the 
Commissioners may participate at the agenda 
conference. Oral or written presentation by 
any other person, whether by way of objection, 
comment or otherwise, is not permitted, unless 
the Commission is considering new matters 
related to, but not addressed at the hearing. 

The Commission’s rule governing the types of post-hearing 

filings that may be made by parties is Rule 25-22.056, Florida 

Administrative Code. That rule does not address staff 

recommendations nor post-hearing filings submitted by staff except 

when a hearing is conducted by a single Commissioner acting as 

hearing officer. In such cases 

all parties and staff may submit proposed 
findings of fact, conclusion of law, proposed 
recommended orders which shall include a 
statement of the issues, and exceptions to the 
proposed or recommended order within the time 
and in the format designed by the hearing 
officer. 25-22.056(1) (b). 

These specific provisions of the rule were not applicable to 

staff in the goals docket, since the case was heard by four 

Cornmissioners. 

Consistent with the role of staff contemplated in its various 

procedural r u l e s ,  staff prepared a detailed recommendation 

summarizing t h e  evidence and positions of the parties in the goals 

dockets. Staff also provided its advice to the Commissioners on 

how it believed the case should be decided. R 5015-5222. The 

I 
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matter was decided at a special agenda conference on October 3 ,  

1994, which l as ted  from 9 : 3 5  a.m. until 5 : 2 2  p . m .  

The Commission staff also prepared a recommendation for 

disposition of LEAF’s Motion f o r  Reconsideration and Request for 

Oral Argument. R 5380-5394. Consistent with Commission’s rules, 

only staff participated at the special agenda conference and that 

portion of the regular agenda conference which dealt with LEAF‘s 

motion f o r  reconsideration. TRSA 4-255; TRA 1-14. 

In every docketed matter which comes before the Commission the 

staff prepares, subject to the Chairman’s approval, a Case 

Assignment and Scheduling Record (CASR). The CASR lists the 

various procedural steps and events connected with the case. A 

copy of the extensive CASR in the goals dockets is appended as 

Appendix 1. The CASR was available to all parties, including LEAF, 

and reflects the various dates f o r  staff recommendations in this 

case. 
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SUKMARY OF THE ARGUMENT 

The Commission did not violate LEAF's due process rights in 

t h e  goals setting proceedings. LEAF should not be allowed to raise 

these issues on appeal since it did not object and present the 

matter to the Commission for decision. The Commission's setting of 

numeric conservation goals w a s  fundamentally a policy-making 

proceeding. LEAF cannot equate it's due process rights in such a 

proceeding with those of an individual threatened with deprivation 

of l i f e ,  liberty or property. The Court's decision in Cherrv 

Communication, Inc. v. Deason, 83,274 (Fla, April 20, 1 9 9 5 )  does 

not apply; South Florida Natural Gas Co, v. Florida Public Service 

Commission, 534 So. 2d 6 9 5  (Fla. 1988) does apply. 

The staff's role i n  the goals setting proceedings was 

consistent with t h e  Cornmission's rules and was specifically 

explained to LEAF's attorney at the pre-hearing conference. 

Staff's recommendation was t he  embodiment of its collective 

expertise and responsibility to assist the Commission in making 

complex decisions. LEAF was given every opportunity to influence 

the Commission's decision that was afforded other parties, LEAF 

has not shown that t h e  staff w a s  impermissibly biased against its 

position or that t h e  Commission's decision was in error as a 

result. The Cornmission has done nothing which would justify re- 

doing t h  massive hearing in this case. To re-hear the case would 

be extremely time consuming, costly and contrary to the interests 

of the o t h e r  parties affected and the agency. 

9 



The Commission’s decision is neither inconsistent with FEECA 

nor the Commission’s rules. LEAF improperly suggests that this 

Court apply Section 120.535, Florida Statutes, to invalidate the 

Commission’s action. If anything, that statute should provide a 

basis for a rule challenge, not an appeal. In any case, it has 

been repealed effective July 1, 1995. 

The Commission’s decision to set passlfail goals for utilities 

cannot be reasonably construed as contrary to LEAF’s interest. 

Although LEAF may disagree with the policy basis of the goals, the 

Commission’s adoption of a fail/pass standard will encourage 

utilities to implement and promote effective conservation. This is 

consistent with LEAF’s proclaimed interests. LEAF has not been 

adversely effected by this decision and should not be allowed to 

challenge it on appeal. 

The Commission has indicated that it will consider some form 

of penalty at such time that it finds that the utility has failed 

to meet its goals. The Commission at this point has taken no 

action which directly affects the substantial interests of anyone, 

and it may never do so. The issue of penalties and their validity 

is not ripe for decision at this time, 

Section 366.01 and 366.81, Florida Statutes, give the 

Commission broad authority to regulate public utilities and to 

The establish conservation goals in the public interest. 

establishment of a passlfail goals policy is in furtherance of that 

interest. This Court has specifically recognized that the 

10 



Commission must have the authority to effectively carry out its 

policies, even if it must impose a penalty to do so. 

The Commission's rules do not specifically address enforcement 

mechanisms for seeing that the required numeric goals are carried 

out, The Commission's decision is not inconsistent with its rules 

contained in Chapter 25-17, Florida Administrative Code. 

The Commission's setting of conservation goals based on the 

RIM test was within its discretion and based on the entire record 

of the proceedings. The Commission weighed the relative benefits 

of adopting TRC-based goals and concluded that as a policy matter 

that RIM-based goals were preferable, The Commission concluded 

that, based on the record, the goals based on measures that passed 

the TRC test but not the RIM test would tend to increase rates and 

produce subsidies between non-participating and participating 

customers. On this basis, the Commission concluded that it would 

not adopt a TRC cost-effectiveness test. It found no substantial 

basis which would justify adopting measures which would raise rates 

even slightly. 

The Commission's order correctly characterized the difference 

in savings associated with the RIM and TRC test. The Cornmission's 

use of the word "negligible11 in the various contexts of its orders 

is clear, LEAF'S attempts to make the Commission's choice of words 

into the linchpin of its decision are largely semantic and force an 

argument where none exists. 

The Commission's orders should be affirmed, 
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I. THE COMMISSION'S POST-HEARING PROCEDURES DID NOT VIOLATE 
LEAF'S RIGHT TO DUE PROCESS. 

A s  it has done in various other contexts, LEAF is before this 

Court again challenging the way the Commission makes its decisions 

after the hearing has concluded.' The Commission has done nothing 

in this case which exceeds its delegated legislative authority nor 

has it violated any constitutional right of due process. 

A. LEAF did not properly raise any claim of due process for 
Commission decision and cannot raise it on appeal. 

An appellant cannot raise an issue f o r  the first time on 

appeal. Castor v. State, 365 So. 2d 701 (Fla. 1978); C.F. 

Industries v. Nichols, 536 So. 2d 234 (Fla. 1988). Nowhere in its 

assault on t h e  role of Cornmission staff in the goals proceedings, 

does LEAF state that it made any formal objection to procedure 

which could have been ruled on by the Commission. While LEAF filed 

various documents, ranging from its Motion for Reconsideration, to 

letters to staff, to i t s  improper Motions to Alter or Amend, it did 

not express its belief to the Commission that its due process 

rights were being violated, nor did it ask for a ruling. 

Having failed to properly object and raise its due process 

claims before the Cornmission, LEAF now attempts to have this Court 

declare the proceedings invalid without proper record foundation. 

The Court should reject LEAF'S attempt and refuse to hear the 

issue. The Court should follow the holding of Ford v. Bay County 

These include a rule challenge before t h e  Division of 
&g discussion pp. Administrative Hearings and subsequent appeal. 

43 below. 
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School Board, 246 So. 2d 1 1 9  (Fla. 1st DCA 1970). In that case, 

the court refused to find a due process violation where a school 

board attorney acted both as prosecutor and advisor. The Court's 

opinion was based in part on the failure of petitioner to object to 

the procedure at hearing. at 122. This case is in contrast to 

Forehand v. School Board of Gulf County, 600 So. 2d 1187, 1 1 9 0  

(Fla. 1 s t  DCA 1992), where the court found that the issue of the 

attorney's role had been properly preserved Itthrough appropriate 

objections made throughout the proceedings . . . . ' I  

If the Court concludes that LEAF has properly attempted to 

raise some due process argument, the Court should find that the 

nature of policy-oriented goals proceedings and the Commission's 

conduct of the case do not support LEAF'S claims. 

B .  LEAF has rnischaracterized the nature of the proceedings 
and the role of s t a f f .  

This Court specifically recognized the critical role of 

Commission staff in South Florida Natural Gas Co. v. Florida Public 

Service Commission, 534 So. 2d 695 (Fla. 1988). There, the Court 

recognized that "the Commission is clearly authorized to utilize 

its staff to test the validity, credibility, and competence of the 

evidence presented . . . . Id. at 698. Again, in its recent 

decision in Cherry Communications, Inc. v. Deason, 83,274 (Fla. 

April 2 0 ,  1995), the Court acknowledged the validity of its South 

Florida rationale in recognizing that, generally, "an agency should 

have great flexibility in carrying out its diverse functions and in 

the utilization of staff in a wide range of capacities". Id. , slip 

op. at 3. 
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In Cherrv the Court went on to note that [ t l h e  question we 

now face is whether the same individual who prosecuted a case on 

behalf of the agency may a l so  serve to advise the agency in its 

deliberations as an impartial adjudicatorll. - Id., slip op. at 4. 

However, any similarities between the issues in raised in Cherrv 

and the Commission's goals decision urged by LEAF are superficial 

at best. The Cherrv analysis cannot apply. 

In order to invoke the Cherry model in support of its due 

process arguments, LEAF has fundamentally mischaracterized the 

nature of the proceedings before t h e  Commission. LEAF notes at 

page 15  of i t s  Brief, that, in Cherry, this Court distinguished 

South Florida Natural Gas "because of the nature of the 

proceedings". LEAF then goes on to pay lip service to the Court's 

holding in South Florida Natural Gas, but then proceeds to develop 

a faulty syllogism to tie its arguments to the Cherrv rationale. 

LEAF concludes that ratemaking is quasi-legislative, as 

distinguished from the quasi-judicial functions performed by the 

Commission. LEAF reasons that the license revocation proceeding in 

Cherry was clearly a quasi- judicial function; the proceedings in 

the numerical goals dockets were quasi- judicial (because the 

Commission determined "disputed issues of material fact") , 

therefore, the Cherry rationale applies. Brief at 17-18. LEAF is 

mistaken 

In Cherry, this Court recognized that the company w a s  invoking 

that concept of due process which involves governmental 

deprivation of some interest in life, liberty o r  property. The 
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Cherry case involved the revocation of the company's right to do 

business in Florida as a reseller of long distance telephone 

service. The resolution of the issues turned on "contested factual 

issues concerning that individual" * Kenneth Culp Davis and Richard 

J. Pierce, Jr., Administrative Law Treatise, 3rd Ed., 11, 7. The 

Commission's determination in the Cherry proceedings were quasi- 

judicial because they involved individual rights and turned on the 

resolution of "adjudicative facts" , which are "facts, which usually 

answer the questions of who did what, where, when, how, why, with 

what motive or intent; . . . roughly the kind of facts that go to 

a jury in a jury case". Id. 
In the goals docket proceedings, the Commission was not 

conducting a proceeding which threatened to deprive any individual 

of life, liberty or property in any recognizable sense. Certainly, 

the proceeding did not involve the determination of such interests 

based on facts associated with an individual or individual rights. 

Rather, the Commission's proceedings were fundamentally quasi- 

legislative, directed toward implementation of the policy contained 

in FEECA and the Commission's rules. No decision could ultimately 

be a clearer policy choice than the central issue contested by 

LEAF, i.e., what cost-effectiveness test should be applied to set 

numeric conservation goals. 

The Commission's proceedings were not a backward-looking 

attempt to determine who did what, when, where and how. Rather the 

goals proceed were concerned with what policy should be implemented 

in the future to carry out effective conservation programs for 
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Florida utilities and their ratepayers. As such, the Commission's 

determination hinged not on adjudicative facts, but other facts 

developed as the basis of setting broad policies. Such facts have 

been characterized as "legislative facts", and are defined as facts 

which "do not describe the individual who is uniquely affected by 

the government action or that individual's past conduct. Rather, 

legislative facts are the general facts that help a government 

institution decide questions of law, policy and discretion". Id. 
That the numeric goals proceedings were conducted pursuant to 

Section 1 2 0 . 5 7 ( 1 ) ,  Florida Statutes, does nothing to change the 

basic nature of the proceedings. The Commission conducts virtually 

all of its hearings under the formal procedures of 1 2 0 . 5 7 ( 1 ) ,  

except rulemaking proceedings. This includes the rate case 

proceedings recognized by the Court in South Florida Natural Gas. 

The concept of quasi-judicial versus quasi-legislative does not 

hinge, as LEAF mistakenly assumes, on resolution of "disputed 

issues of material fact" through the taking of sworn testimony and 

evidence. It is the underlying purpose of the proceeding, not the 

formal structure, that is determinative. 

It would be stretching the concept of adjudication of 

individual rights, or "prosecution1', to the limits to agree with 

LEAF's conclusion that the Commission's staff attorney llprosecuted 

the case1! on behalf on the Commission staff. Whatever due process 

rights LEAF may have had in a conservation goal setting proceedings 

are founded in its right to participate in a policy-making 

decision. LEAF's rights do not rise to the level of those of 
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Cherry Communications in seeking to defend its license, LEAF was 

admittedly a "full party" recognized by the Commission to have some 

substantial interest in the proceedings under t h e  Florida 

Administrative Procedure Act (APA). But that in itself does not 

invoke the entire panoply of due process rights that an individual 

might have in an adjudication of personal interests. Even if LEAF 

asserts that its interests are those of Florida ratepayers, 

ratepayers' rights are limited to rates that are fair, just and 

reasonable and not unduly discriminatory. Section 366.05, Florida 

Statutes. 

The Commission agrees with LEAF that there is a right of due 

process in Florida which applies to administrative agencies. 

However, the Commission also agrees with this Court in Hadlev v .  

Dmartment of Administration, 411 So. 2d 184 ,  187 (Fla. 1982) , that 

I '  [tl he extent of procedural due process protection varies with the 

character of the interest and the nature of the proceeding 

involved1'. LEAF'S interest in this case was that of an intervenor 

who could be affected to one degree or another through the impact 

of the Commission's conservation decisions on rates and service. 

As such LEAF was entitled to participate to the extent guaranteed 

by section 120 * 57 (1) ( b )  , Florida Statutes. There is no dispute 

that LEAF was afforded those opportunities. LEAF participated as 

a f u l l  party, presented evidence, conducted discovery and extensive 

cross-examination, responded and made argument as provided by the 

Commission's procedural orders and applicable rules. In shor t ,  

LEAF was afforded all rights conferred by the APA and enjoyed every 
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privilege and opportunity afforded to the other 18 parties to the 

proceeding. 

Notwithstanding that LEAF indisputably was given a full 

opportunity to present its position, and notwithstanding that LEAF 

was in no sense the subject of a llprosecutionll brought by the staff 

of the Commission, LEAF nevertheless cries foul. LEAF blusters 

about the participation of the staff as a "party"; the filing of 

the staff's recommendation for disposition of the 

case and the exclusion of LEAF and other parties from the decision- 

making process at agenda conference. All this LEAF labels 

"unconstitutional procedures" and concludes that one party, the 

Commission staff, was afforded "special advantage" in influencing 

t h e  decision. Despite LEAF'S best efforts t o  make staff into an 

adversarial and biased party, neither the facts nor the law 

supports such a notion. 

C. The staff's role in the goals docket setting 
proceeding does not give rise to a claim of 
deprivation of due process under Florida law. 

To force its argument, LEAF deliberately mischaracterizes the 

nature of the staff's participation in this case and LEAF'S 

knowledge of applicable procedures. Thus, LEAF refers to the staff 

as a "full party" and makes much of the entry of an appearance by 

Mr. Palecki and other legal staff members on behalf on the 

Commission staff. Brief at 19-20. 

The staff was authorized by rule to make an appearance as a 

"party" at the proceedings. Rule 25-22.026 (3) , Florida 

Administrative Code. It is difficult to imagine how else they 
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could be recognized and have the opportunity to carry out their job 

of helping to develop the record for the Commission. 

LEAF'S counsel was also specifically aware of what the staff I s 

role would be in the proceedings, In fact, it was in response to 

a discussion initiated by him at the pre-hearing conference that 

the Chairman explained in detail what the staff's role in the 

proceeding would be, and why he sometimes wanted the staff to take 

preliminary positions on some issues. TRPH 6 3 - 6 6 .  Specifically, 

the Chairman noted that the staff "is in a slightly different 

category than the other parties and that staff has an obligation to 

make sure that the record is complete and to give a recommendation 

to the Commissioners at the conclusion of this". TRPH 64. The 

Chairman also noted that although he liked sometimes to have the 

staff state a position, it sometimes had been "counter productive" 

because "in some parties' minds that has been perceived as a 

statement by the staff that they are going to pursue that position 

as an advocate of that position regardless of what the record shows 

and that they are going to recommend that at the end of the 

hearing." TRPH 6 4 - 6 5 .  Chairman Deason went on to state that was 

a mistaken perception and that 

I1[tlhat is not the staff's role; that even if they 
initially take a position, that if the evidence in the 
case shows contrary, not only should, but they are under 
obligation to make a recommendation to the Commissioners 
which is consistent with the best evidence which is in 
the record. So often times, having staff state a 
position this early in the process is misunderstood by 
the parties as that being an advocacy role being played 
by the staff for that particular issue; and staff does 
not have an advocacy role in this type of proceeding. 
TRPH 6 4 - 6 5 ,  
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Contrary to LEAF's assertions at page 19 of its Brief, there 

is nothing tlsignificantll about the staff's stating a preliminary 

position on issues which had been before the Commission in one form 

or another for months, and even over the last several years in 

dockets involving conservation programs. It is rather 

"significant" that LEAF quotes only one line of the staff's 

position on Issue 15, which addresses what cost-effectiveness test 

should be used for setting DSM goals, Staff's position also 

indicated that it specifically recognized that other measures 

favored by LEAF, namely TRC measures, should be included if they 

"have a large benefit-to-cost ratio and a minimum rate impact . . 

. .  R 2601. In fact, staff did not have a position stated on 

that issue until LEAF's attorney inquired why the staff had not 

taken a position. TRPH 97-99. Staff then indicated its 

willingness to accommodate LEAF by stating a position. Id. 

The Court should note that the staff took no other positions 

on any of the other sixty-odd issues identified in the preliminary 

order. The reason for that was clearly stated in the Prehearing 

Order itself. In the section containing statements of "Basic 

Positionstt, the staff's statement concluded: 

Staff I s positions are preliminary and based on 
materials filed by the parties and on 
discovery. The preliminary positions are 
offered to assist the parties in preparing for 
the hearing. R 2559. 

The staff of the Commission did participate extensively in the 

proceedings; did provide advice to the Commissioners during the 

course of those proceedings; did provide an extensive 
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recommendation to the Commission for disposition of the case; and 

did provide recommendations and counsel for disposition of LEAF’S 

post-hearing motions. These, however, are precisely the functions 

contemplated by the Commission’s rules and recognized by t h i s  Court 

in South Florida Natural Gas. It is no violation of due process 

that the Commission makes efficient use of its staff, even if they 

do participate in the investigation and decision-making phases of 

the proceedings. Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729, 42 L. 

Ed. 2d 725 (1975); State v. Johnson, 345 So. 2d 1069 (Fla 1 9 7 7 ) .  

In this case, as in any case involving the Commission‘s 

general exercise of the police powers afforded to it under Chapter 

366, the Commission was charged with making a decision in the 

public interest. Here that interest was the promotion of 

conservation among Florida electric utilities consistent with 

FEECA. As even a cursory glance at the record in this case would 

suggest, this w a s  an enormous undertaking. In such a proceeding 

where there are widely divergent interests, the Commission simply 

cannot rely on the good offices of the parties. Parties are 

primarily before the Commission seeking to achieve a result 

favorable to their position, as LEAF was. They are not before the 

Commission to even-handedly balance the competing concerns which 

must be weighed in the public interest. The Commission has to be 

able to utilize i t s  staff to develop the record, test the 

credibility of evidence presented, and to the extent possible, make 

sure the Commission hears the information it needs to render a fair 

decision. Particularly, in a massive undertaking such as the goals 
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dockets, staff must also be able to provide input and advice to the 

Commission on how to procedurally achieve it's objectives in an 

orderly manner. 

Even though LEAF attempts to make hypertechnical distinctions 

to suggest confusion and surprise at the staff's filing of 

recommendations in the case (Brief at 20) , the Court should 

disregard these allegations, LEAF was well aware that the staff 

would file a detailed written recommendation to the Commission, as 

it always does after hearing, and that a time had been set for that 

filing. TRPH 66; TR 5696-5697; CASR, Appendix 1. 

LEAF was also well aware that no other party at the proceeding 

would be allowed to participate in the Commission's decision-making 

process at agenda, or to continue arguing the case after the staff 

had made a recommendation, except through a valid motion for 

reconsideration after a final order had been issued. Rule 2 5 -  

22.060, F,A.C. 

The Court should note, however, that LEAF in fact did re-argue 

it's case on reconsideration, taking special issue with the 

Commission's final decision based on particular parts of the 

staff's recommendation. In itls 44-page Motion for 

Reconsideration, LEAF cites specific passages both from the staff's 

recommendation and the special agenda transcript to attempt to 

convince the Commission that the staff's recommendation and the 

resulting order were wrong. See, for example, pp. 16-20; R 5 2 9 3 -  

5 2 9 6 .  
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LEAF’s Motion for Reconsideration went far beyond an attempt 

to demonstrate points of fact or law which the Commission might 

have overlooked in its order, as would be proper in such a motion, 

LEAF’s Motion was basically a re-argument of the case and an 

attempt to discredit the staff’s recommendation and resulting 

order. Notwithstanding this fact, the Commission did consider 

LEAF‘s arguments in its Motion for Reconsideration and in fact made 

some changes suggested by it. R 5401-5402. 

If the Commission’s rules and procedures did not specifically 

provide for comment on the staff’s recommendation prior to the 

Commission’s decision, LEAF took that opportunity de facto on 

rec~nsideration.~ LEAF’s claim that it’s “plea for fundamental 

fairness to respond to staff’s advocacyll fell on deaf ears when the 

Commission rejected its Motion for Oral Argument on reconsideration 

is without merit. Brief at 21. LEAF did, in fact, respond to what 

it characterizes as the staff’s advocacy in its Motion for 

Reconsideration. Oral argument was denied because LEAF’s Motion 

stated no reason why oral argument was necessary or would be of 

value to the Commission as required by Rule 25-22.058, Florida 

Administrative Code, R 5399. 

On December 19, 1994, LEAF also wrote an unsolicited letter 
to the Commission staff arguing with staff‘s recommendation and the 
motion for reconsideration. R 5449. A s  the court is aware, LEAF 
also filed an unauthorized pleading styled “Exceptions or Motion to 
Alter or Amend” which was struck by the Commission because a notice 
of appeal had been filed and the Exceptions and Motion were 
otherwise improper. The Court refused to contradict the 
Commission‘s decision and denied LEAF‘s motion to this Court for an 
order to compel the Commission to hear the Exceptions and Motion to 
Alter or Amend. Order of the Court dated May 2, 1995. 
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D. LEAF was afforded due process by any reasonable standard. 

Administrative due process does not require that a party be 

given the opportunity to go on quarreling with the Commission's 

staff ad infinitum. At some point the Commission is entitled to 

rely on the analyses and recommendations of its staff and make a 

decision. A s  the Florida Attorney General found in Opinion 0 7 5 -  

190, July 7, 1975 ,  the procedural due process guaranteed by the APA 

[Section 120.57 (1) (b) ( 5 1 ,  Florida Statutes, (1974 Supp.) I does not 

require that a party be allowed to pursue  further argument on 

staff's recommendation after the conclusion of evidentiary 

hearings. 

The foregoing illustrates that LEAF has shown no flaw in the 

Commission's procedure which would give rise to a due process 

claim. Nor has it shown any biased treatment at the hands of the 

staff or t h e  Commissioners. What LEAF has shown is its desire to 

go on arguing with the Commission and its staff because the 

Cornmission did not adopt the expansive conservation goals advocated 

by LEAF. 

On the facts in this case, the Court could not reasonably 

conclude t h a t  the decision-making process was biased in the manner 

found by this Court in Cherry and Ridqewood Properties, Inc. v. 

Department of Community Affairs, 562 So. 2d 322 (Fla. 1990). The 

Court should take note of the U.S. Supreme Court's observation in 

Hortonville Joint School Dist. No. 1 v. Hortonville Education 

Association, 426 U.S. 482, 496-497, 96 S .  Ct. 2155, 49 L. Ed. 2d 
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775 (1976) that there is a "presumption of honesty and integrity in 

policy makers with decision-making power". 

The Court should also note the Hortonville case's finding 

that, even if a personal liberty such as dismissal of a school 

teacher is involved in a decision, the decision-maker should not be 

disqualified as to important government and public policy 

considerations involved in the case "simply because he has taken a 

position, even in public, on a policy issue related to t h e  dispute 

. . . . I r  ~ Id. at 493. Even if LEAF had been asserting a personal 

interest involving deprivation of life, liberty or property in this 

case, it would not have been a matter sufficient to reverse the 

Commission's policy decision, even had the Commission gone into the 

case with a predisposition to adopt the RIM cost-effectiveness 

test. 

The facts involved in this case w e r e  legislative facts upon 

which a policy decision affecting a wide range of persons was to be 

made. In such a case, even if a decision-maker does have some 

disposition to a particular policy going into the case, that is not 

enough to support  a claim of violation of due process. To show a 

violation of due process, the claimant would have to demonstrate 

that t h e  decision-makers' minds were "irrevocably closed" on the 

matter before them. FTC v. Cement Institute, 333 U . S .  683, 701, 68 

S. Ct. 793, 92 L. Ed. 1010 (1948). Even if LEAF'S unsubstantiated 

allegations of predisposition of the Cornmission's staff and the  

Commissioners had any basis in fact, it has made no showing even 
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approaching a violation under the standard of review recognized by 

the U.S. Supreme Court f o r  this type of decision. 

Finally, the Court should take up LEAF’S proposed balancing of 

equities under Hadley v. Department of Administration, 411 So, 2d 

184 (Fla. 1 9 8 2 ) ,  and consider the interests of LEAF balanced 

against those of other parties and the Commission. First, the 

Court should note that LEAF’S stated interest at p .  16 of its Brief 

is somewhat tenuous. While it is uncertain how many members LEAF 

has in its organization, or how many are Florida ratepayers, LEAF 

certainly does not represent the body of Florida ratepayers. It 

is likewise uncertain that the goals adopted by the Commission will 

result in increased implementation of supply-side rather than 

demand-side conservation. Moreover, while LEAF advocates TRC 

measures which might benefit some customers by lower bills, if they 

participated, TRC measures could cause others to subsidize these 

reductions and tend to drive overall rates for all customers up. 

R 5244;  5 0 7 2 - 5 0 7 3 .  

In contrast to the interests asserted by LEAF, the interests 

of the other parties primarily affected by this proceeding, namely 

the utilities and their ratepayers, are definite and substantial. 

Utilities are being required to adopt the programs which will 

substantially affect the way they deliver service, their growth and 

economic condition. Ratepayers will feel the effects of 

conservation and may pay a higher or lower price for service 

depending on the policy choices of the Commission and their 

implementation by t h e  utilities. 
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The Commission's interest, and the State of Florida's 

interest, in this proceeding is to carry out the mandate of FEECA 

to develop cost-effective conservation measures in the public 

interest. The Commission also has an interest in being able to 

carry out those policy choices in a manner which it believes best 

balances the competing interests of the parties in this case. 

LEAF's claim that the Commission has an interest "in ease of 

decision making" has hardly been borne out by this case. (Brief at 

17) * If the Commission has such an interest, it is more in the 

nature of wishful thinking. 

This Court should conclude, as it did in Hadley, that the 

Commission's decision in this case Ilstrikes a fair cornpromisell 

between the interests of the parties. 411 So. 2d 188. 

The Court's analysis should not stop here, however. It should 

go one step further and consider LEAF's demand for relief in light 

of the further criteria enunciated by the U . S .  Supreme Court in 

Matthews v. Eldridse, 424 U.S. 319, 96 S. Ct, 8 9 3 ,  47 L. Ed. 2d 18 

(1976). In finding that a hearing was not required before 

provisionally terminating social security benefits, the Eldridse 

court weighed the private interests of the individual and the need 

for additional procedural safeguards against the interests of the 

government. These included the fiscal and administrative burdens 

that additional procedures would entail. Id. at 335. 

LEAF has asked this Court to provide a new hearing that would 

"afford due process by recognizing the proper separation of the 

advocacy and advisory roles of staff and agency lawyers Brief at ' I  
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21. The cost to the parties and the agency to re-do the entire 

twenty-day goals hearing would be enormous in expenditures of time 

and money. It would further delay the implementation of 

conservation goals which LEAF has claimed was a primary objective 

of its members. TR 5699, This uncertainty and delay would be a 

detriment both to the utilities and Florida ratepayers, and 

contrary to the Commission’s delegated responsibilities under 

FEECA. Moreover, if t h e  Court took LEAF’s suggestion and 

effectively ordered the Commission to reorganize its staff’s 

functions, the administrative burden on the agency in conducting 

its business would be considerably increased. The Commission does 

not have an infinite number of staff members to carry out its 

objectives, and there is little likelihood that additional help 

could be acquired in the current fiscal atmosphere in Florida. 

In view of such considerations, LEAF’s interest in re-doing 

the hearing are vastly outweighed. Presumably, LEAF would put on 

the same case in the same manner that it did before without any 

certainty that the result would be changed one iota. All that 

would be accomplished would be the vindication of LEAF’s procedural 

wrangling with the Cornmission, 

11. THE COMMISSION‘S ADOPTION OF MINIMUM, PASS/FAIL CONSERVATION 
GOALS FOR FLORIDAUTILITIES I S  NEITHER INCONSISTENT WITH FEECA 
NOR THE COMMISSION‘S RULES. 

LEAF’S arguments on this po in t  are purely formalistic and 

contrary to its own positions. 
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A. Section 120.535, Florida Statutes, does not apply. 

LEAF attempts to invoke the mandatory rulemaking requirements 

of Section 120.535 to have the Court overturn the Commission’s 

decision to consider penalizing or prescribing programs f o r  

utilities who do not meet their minimum RIM-based conservation 

goals. Subject to the Governor‘s signature, Section 120.535 was 

repealed by the Florida Legislature effective July 1, 1995 and will 

no longer exist on that date. 

Even if Section 120.535 is still viable f o r  a short while, its 

prohibitions could not be invoked in this appeal. The very case 

that LEAF cites, Christo v. Florida Department of Bankins and 

Finance, 20 Fla. L. Weekly D262 (Fla. 1st DCA, January 26, 1995), 

contradicts its position. There, the Court held that Section 

120.535 was the exclusive remedy for bringing a challenge to an 

agency’s policy statement on the ground that it was an unadopted 

rule. Any such challenge to the Commission‘s decision to consider 

penalties to enforce minimum conservation goals would have to be 

brought under the rule challenge procedures of that statute, not an 

appeal 

B. The Commission’s pass/fail goals policy is not contrary 
to LEAF’S interest and LEAF has no standing to challenge 
it. 

It is difficult to understand how LEAF can logically be 

opposed to the Commission’s decision to consider penalties or 

mandatory programs f o r  utilities that fail to meet their minimum 

goals. LEAF claims in its Brief that 

proceedings to protect the environmental 
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its members. Brief at 16. Presumably, these interests will be 

served by effective conservation programs and attainable goals. 

LEAF’s interests in these proceedings cannot be negatively 

affected by the Commission’s pledge to require utilities to meet 

their conservation goals. Although LEAF would have the Commission 

make greater use of the TRC test in its goal setting, the 

Commission’s pledged enforcement of minimum conservation goals is 

consistent with LEAF’s aim to encourage demand-side investments. 

It is axiomatic that a party raising an issue on appeal must 

be adversely affected by the decision being appealed. North Shore 

Bank v. Town of Surfside, 72 So. 2d 659 (Fla. 1954); General 

Development Utilities v. Florida Public Service Commission (Fla. 

1st DCA 1980). Notwithstanding any tortured arguments about the 

effect of the Commission’s choice of RIM goals versus TRC goals, 

there is no way that LEAF’s members can be negatively affected by 

the Commission’s decision to enforce minimum goals. If penalties 

ever are imposed, they won‘t be imposed on LEAF’s members, nor  will 

their bills be adversely affected by RIM measures which both 

decrease consumption and lower rates. TRSA 71; R 5407-5408. LEAF 

has no standing to contest this issue. 

C. The issue of penalties or mandatory programs is not ripe 
for decision. 

The Commission’s final order states that 

[alny utility t h a t  does not achieve its goal 
shall be either penalized or have programs 
prescribed to it in a matter to be determined 
by this Commission on a case-by-case basis. R 
2544. 
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Under the terms of the Commission’s order, it would be 

impossible to say at this time if any penalty will ever be imposed 

on a Florida electric utility for failing to meet its conservation 

goals, or what form such a penalty might take. Any harm to an 

affected party, namely the utilities, or for the sake of argument, 

LEAF, is purely speculative at this point. No substantial interest 

has been determined by the mere existence of a possibility that 

something could occur in the future. Such an interest is too 

remote and cannot be the subject of judicial review in the 

abstract. Aqrico Chemical Company v. DeDt. of Environmental 

Requlation, 406 So. 2d 478 (Fla. 2nd DCA 1981). 

D. The Commission’s proposed enforcement policy for 
conservation goals is within its delegated discretion 
under Chapter 366, Florida Statutes. 

Section 366.01, Florida Statutes, declares that the regulation 

of public utilities in Florida “shall be deemed to be an exercise 

of the police power of the state for the protection of the public 

welfare and all the provisions hereof shall be liberally construed 

for the accomplishment of that purpose”. Section 366.81, the 

legislative statement of findings and intent for FEECA, likewise 

finds that “it is critical to utilize the most efficient and cost- 

effective energy conservation systems in order to protect the 

health, prosperity, and general welfare of the state and its 

citizens”. These statutes make clear that the Commission has been 

given broad authority to exercise discretion in determining what 

measures are necessary to protect the public interest in the 
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regulation of electric utilities of public utilities generally, and 

in the development of conservation programs specifically. 

Section 366.81 further gives the Commission specific authority 

to "require each utility to develop plans and implement programs 

for increasing energy efficiency and conservation within its 

service area, subject to the approval of the Commission". Section 

3 6 6 . 8 2 ( 2 ) ,  in turn, requires the Commission to 

"adopt appropriate goals f o r  increasing the 
efficiency of energy consumption and 
increasing the development of cogeneration, 
specifically including goals designed to 
increase the conservation of expensive 
resources, . . . ,  to reduce and control the 
growth rates of electric consumption, and to 
reduce the growth rates of weather sensitive 
peak demand". 

Subsection (3) of 366.82 then prescribes that the Cornmission 

Itshall require each utility to develop plans and programs to meet 

the overall goals within its service area" and authorizes the 

Commission to impose mandatory programs for a utility where "any 

utility has not implemented its programs and is not substantially 

in compliance with the provisions of its approved plan at any time 

It . . . .  

Section 366.82 on its face gives the Commission authority to 

impose one sanction listed in its final order, that is, the 

imposition of mandatory programs to meet the utilities' goals. 

Contrary to LEAF'S assertions, there is nothing in any par t  of the 

FEECA statutes that would preclude the Commission f r o m  imposing 

some kind of enforcement measure to encourage utilities to meet 

their approved conservation goals, The fact that subsection (4) of 
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366.82 directs the Cornmission to "require periodic reports from 

each utility" and to "consider the performance of each utility . . 

. when establishing rates . . . I 1  does not exclude other enforcement 

measures * * 

This Court has recognized that the Commission must have 

sufficient authority to ensure that the provisions of its orders 

are carried out. Aloha Utilities, Inc, v. Florida Public Service 

Commission, 376 So. 2d 850 (Fla. 1 9 7 9 ) .  Moreover, the Court has 

also recognized that it is within the Commission's discretion to 

grant rewards or impose penalties for a variety of reasons in the 

context of rate cases. In Gulf Power Company v. Cresse, 410 S o .  2d 

492 (Fla. 1982) this Court specifically upheld the Commission's 

grant of a ten-basis points reward to Gulf Power Company for its 

good conservation efforts, Conversely, the Court recognized that 

the Commission was within its discretion to impose a fifty-basis 

points reduction on Gulf's return on equity for poor management 

practices. Gulf Power Company v. Wilson, 570 So.  2d 2 7 0  (Fla. 

1 9 9 2 ) .  Even within the context of the specific provisions of 

366.82(4) directing the Commission to consider conservation 

performance in the context of rate cases, such a penalty would be 

permissible, 

The Commission did not speculate on what particular form a 

conservation-based penalty might take, but it did indicate that 

such decisions would be made on a case-by-case basis. R 2544. At 

4The doctrine of expressio unius est exclusio alterius cannot 
logically apply where the statutes terms do not address the same 
category of things. 
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such time as it seeks to impose a penalty, the Commission will be 

required to afford the affected utility and any other persons 

having standing the opportunity to contest the proposed action. 

The fact that the Commission contemplates a penalty to enforce 

the achievement of minimum conservation goals is in no way 

inconsistent with its statutory authority. 

E. The Cornmission's order ie consistent with its 

The Commission's decision to review prescribed conservation 

goals on a pass/fail basis subject to possible penalties is 

consistent with its existing rules in Chapter 25-17, Florida 

Administrative Code. The phrase seized by LEAF, Brief at 26, that 

the "best efforts of electric utilities" will be required to 

achieve goals is consonant with the Commission's decision. By 

putting the utilities on notice that they must meet at least 

minimum goals or be subject to some penalty, t he  Commission is 

seeking to promote the ends of effective DSM programs. The fact 

that the Commission recognizes in subsection ( 6 )  of Rule 25-17.001, 

Florida Administrative Code, that goals m a y  not be achieved as 

projected, and may need to be revised, does not mean that the 

Commission cannot provide incentives to see that the goals are met. 

Indeed, Rule 2 5 - 1 7 . 0 0 2 1 ( 4 )  (j) specifically recognizes that if the 

utility does not meet its goals, the Commission "may require the 

utility to modify its proposed programs or adopt additional 

programs and submit its plan f o r  approval!'. Although the 

Commission did not specify what type of penalty it might impose for 

failure to meet conservation goals, it is possible that the 

3 4  
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imposition of a program might require the utility to absorb costs 

associated with it.5 

The Commission has done nothing inconsistent with its 

conservation rules. The Commission’s proposed enforcement 

mechanism does not conflict with its conservation goals rule. As 

the Commission noted in its order on reconsideration 

[tlhe setting of pass/fail conservation goals 
furthers the rule’s purpose of promoting 

subjecting utilities to the possibility of a 
penalty or Commission prescribed programs 
should they fail to achieve their goals, the 
Commission is increasing the likelihood that 
goals will be achieved. In turn, the 
likelihood that DSM efforts will truly avoid 
and defer generating capacity is increased. R 

reliability in the planning process. BY 

5 4 0 6 - 5 4 0 7 .  

The witness relied on extensively by LEAF, M r .  McDonald, 

supported the position ultimately taken by the Commission in this 

docket. Mr. McDonald testified that if definite goals were going 

to be set for conservation then they should be realistic and 

enforceable. TR 2722-2724, R 5 4 0 3 - 5 4 0 7 .  

The Commission was concerned about setting goals which could 

not be attained and which might result in capacity shortfalls. The 

intent of FEECA is to provide for and encourage conservation but to 

do so realistically. It would be irresponsible of the Commission 

to set goals that could not be achieved. While encouraging cost- 

effective conservation under FEECA, it must a lso  assure that 

utilities’ capacity planning is realistic and t h a t  the state’s 

A discussion of this type of mechanism occurred at pp. 75- 
76 of the special agenda transcript, 

3 5  



1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

supply of electricity is not put in jeopardy by complacent reliance 

on conservation effects which cannot be achieved. 

111. THE COMMISSION DID NOT ERR IN SETTING RIM-BASED RATHER TWAN 
TRC-BASED CONSERVATION GOALS. 

LEAF would have this Court believe that the Commission’s 

characterization of the difference in the energy savings between 

the RIM and TRC portfolios as “negligible” is the linchpin of its 

entire decision. LEAF’s arguments on this point are largely 

semantic and are founded in LEAF’s refusal to accept the 

Commission’s policy choice to set RIM-based goals. 

As a preliminary matter, it should be noted that LEAF‘S 

characterization of what the Commission did in setting RIM-based 

goals is misleading. The Court might get the impression from 

LEAF‘s characterization that the Cornmission totally rejected all 

forms of TRC conservation programs. At the same page of the 

Commission‘s final order that LEAF seizes on to attack the 

Commission’s characterization of the differences between TRC and 

RIM programs as negligible, the order states: 

[Allthough we are setting goals based solely 
on RIM measures, we encourage utilities to 
evaluate implementation of TRC measures when 
it is found that the savings are large and the 
rate impacts are small. Some measures that 
may fall in this category are solar water 
heating, photovoltaics, high efficiency on- 
site cogeneration, renewable resources, end- 
use natural gas and commercial lighting. 

Upon petition from a utility, lost revenue 
recovery and stockholder incentives shall be 
considered on a case-by-case basis for such 
TRC measures that result in large savings and 
small rate impacts. We are not implying that 
lost revenue recovery or incentives will be 
approved across the board for all such 
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programs. Rather, each program or program 
portfolio will be considered on a case-by-case 
basis for incentives and lost revenue 
recovery. 

Utilities are free to file whatever portfolio 
of programs they wish, including TRC programs, 
in order to meet their goals. Demand and 
energy savings achieved through Commission 
approved TRC programs (including programs 
approved for incentives and lost revenue 
recovery) shall be counted toward each 
utility's RIM based goal. R 5244. 

The Commission's decision is not an out-of-hand rejection of 

all TRC based conservation measures. The Commission recognized 

that there may be instances where TRC measures are desirable, even 

though they tend to drive rates up as opposed to RIM measures which 

reduce rates. It was in this light that the Commission stated that 

"since the record reflects that the benefits of adopting a TRC goal 

are minimal, we do not believe that increasing rates, even slightly 

is justified". Id. That statement is the essential policy choice 

made by the Commission, and its underlying premises are undisputed. 

By focusing on the Commission's characterization of the 

difference between RIM and TRC portfolios as ttnegligibletl, LEAF 

attempts to force an argument against the Commission's policy 

choice. LEAF would elevate the use of the term to a finding of 

mathematical certainty. However, it is obvious that the word 

negligible is susceptible to various applications, depending on the 

perspective of the person using it. What is negligible for one may 

be significant to another, 

It is clear that LEAF believes that the number differences 

between TRC and RIM based conservation savings are not susceptible 
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to being characterized as negligible. However, it is equally clear 

that the Commission's view was that the differences were not 

significant and would not support a policy based on TRC goals which 

drive rates up, The best explanation of what the Commission meant 

by its u s e  of the word negligible is stated in its order on 

reconsideration where it said: 

In this docket when we compared the MW and MWH 
savings in each RIM and TRC portfolio and the 
differences between the two, to each utility's 
system peak demand and energy sales, the 
savings are negligible. The use of the word 
"negligible" is the result of an overall cost- 
effectiveness evaluation, and not just 
consideration of one piece, such as MW or MWH 
savings. A complete and balanced view was 
provided in the staff recommendation and at 
the special agenda. We made an informed 
decision after comparing the higher rate 
impacts of the TRC portfolio to the R I M  
portfolio. Apart from the corrections 
previously addressed, LEAF has shown no 
appropriate ground for reconsideration, 
R 5403. 

The Commission has attempted in its order on reconsideration 

to make clear that it viewed the differences between TRC and RIM 

based goals in a broader perspective encompassing both demand and 

energy savings and the effect the differences would have on "rates, 

generation expansion and revenue requirements". The matter was 

indeed exhaustively discussed in the staff's recommendation and at 

the special agenda where the matter was decided.6 

The Commission's decision to set RIM based goals is hardly as 

shallow as LEAF'S characterization would make it. It was the 

See the discussion between Commissioners and staff at 61-85 
of the special agenda transcript. 
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substance of the differences between the TRC and RIM cost- 

effectiveness test, namely TRC's tendency to increase rates and 

produce subsidies, which lead the Commission to adopt the RIM test 

as the primary cost-effectiveness test for conservation programs. 

It is not the Commission's use of the relative term negligible to 

describe the difference between TRC and RIM programs, but rather 

the underlying substance of the decision that is important. 

LEAF attempts to undermine the credibility of the Commission's 

policy choice by producing a deluge of record cites and 

argumentative claims about the meaning of evidence. LEAF s 

arguments were largely considered and rejected in the Commission's 

order on reconsideration. It simply attempts to persuade the Court 

to agree with LEAF'S interpretation of the evidence, not the 

Commission's. In other words LEAF would have the Court improperly 

substitute its judgment fox that of the Commission. Citizens v. 

Florida Public Service Commission, 425 So. 2d. 534 (Fla. 1983). 

To put this matter in perspective, the Court should consider 

the nature of the decision-making process in this docket as 

characterized by Chairman Deason at the special agenda: 

CHAIRMAN DEASON: That's another thing is, I 
think we probably need to establish this right 
up front, is that one may get the feeling that 
these goals are being set with a minute degree 
of precision and that is not the case. While 
we have analyzed this docket as thoroughly as 
any docket that can be analyzed and we had 
more hearing days and hearing hours and more 
witnesses and more pages of transcripts and 
more exhibits than probably any docket that I 
have been associated with, it is just the 
magnitude of this docket and the type of 
information that we are looking - -  it is on a 
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forward-looking basis as well, we are talking 
ten years into the future. 

You do not have the degree of exactness that 
you may have with the analysis of some type of 
historical test year that sometimes we utilize 
in ratemaking purposes where all effects are 
known and you're making accounting adjustments 
to the very penny, we are not doing that here. 
Tt is the nature of the analysis and it is the 
nature of the issues in front of us. TRSA 2 8 -  
29 * 

The Commission would not imply that any lesser standard of 

review should apply to the Cornmission's decision in this case. 

However, the Chairman's remarks, while not evidence and not a 

finding in an order, do correctly characterize the nature of the 

task before the Commission. As it noted in its order on 

reconsideration the Commission was working with data that had to be 

evaluated in the light of the testimony presented at hearing and 

appropriate adjustments made supported by the record. R 5 4 0 1 - 5 4 0 2 .  

A s  it did on rehearing, LEAF assails in Subpoint I1 B of its 

Brief the Commission's calculation of percent of system used for 

purposes of comparing TRC and RIM results. LEAF criticizes the 

Commission's reliance on adjustments of utility data made based on 

their Ten-Year Site plans and concludes the Commission's findings 

are "based upon inconsistent data, and that the data was improperly 

adjusted to estimate system size". B r i e f  at 34. While LEAF cites 

a litany of sources from the record, which it claims the Commission 

and its staff used in their calculations, there is no demonstration 

that the Commission was incorrect in the method it applied in 

calculating percent of system. Indeed, the record cites presented 

by LEAF in support of its arguments in the text on pages 33 - 35 of 
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its Brief are none other than its own arguments presented in its 

Exception/Motion to Alter or Amend which was struck by the 

Commission as beyond its jurisdiction in light of LEAF’s appeal and 

otherwise inappropriate as a post-hearing filing.7 The Court 

denied LEAF‘s motion to compel the Commission to consider the 

matters raised in the Exceptions/Motion to Alter or Amend. The 

Court should not entertain LEAF’s attempt to interject arguments 

which were never properly before the Commission, and the validity 

of which have never been tested. 

LEAF continues its battle of semantics over the meaning of 

negligible by detailing the Commission‘s findings on RIM and TRC 

savings as a percentage of total system sales. LEAF then 

manipulates these figures to calculate percentages of percentages 

and concludes that the differences in energy savings between TRC 

and RIM cannot be characterized as negligible. Brief at 37-38. 

Again, LEAF simply attempts to have the Court look at the evidence 

and agree with its evaluation favoring TRC programs. LEAF has done 

nothing on this issue to show that the Commission’s finding that 

conservation goals should be based on a RIM test rather than on the 

TRC test was unreasonable or unsupported by the record in this 

proceeding. 

LEAF’s final argument on the negligible versus substantial 

issue is the ultimate attempt to mousetrap the Cornmission into 

LEAF‘s Exceptions/Motion to Alter or Amend is contained in 
the record on appeal at R 5413-5495. 
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error, The Commission's final order contained a statement which 

said : 

The record in this docket reflects that the 
difference in demand and energy savings 
between RIM and TRC portfolios are negligible. 
(Emphasis supplied). R 5244. 

The order on reconsideration contained the statement: 

Differences in MW and MWH savings mav be 
substantial in isolation but negligible when 
viewed from a rates, generation expansion, and 
revenue requirements perspective. (Emphasis 
supplied). R 5403. 

Despite the Commission's best efforts to explain what it meant 

by the term negligible in response to LEAF's Motion for 

Reconsideration, LEAF cries foul and attempts to elevate the use of 

the word may "into an observation not tied to the record". Brief 

at 39. LEAF's argument misapprehends Commission procedure and is 

utterly trivial. 

LEAF points to the staff recommendation on reconsideration and 

notes that it, like the final order, contains the statement: 

"Differences in MW and MWH savings are substantial in isolation, 

but negligible when viewed from a rates, generation expansion, and 

revenue requirements perspectivell. R 5387, Brief at 39. LEAF 

proceeds to argue in essence that, since this was in the staff 

recommendation and since the Commission didn't specifically discuss 

it at agenda on reconsideration, the order could not possibly 

contain a statement that the differences !'may be substantial". 

LEAF overlooks the fact that, fundamentally, the staff 

recommendation is just that, a recommendation. The Commission is 

free to accept or reject it and there is no presumption that the 
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f i  1- td !: 

STATE OF FLORIDA 
DIVISION OF ,ADMINISTRATI- HEARINGS 

LEGAL, ENVIRONIENTAL ASSIST-LVCE 
FOUNDATION, JTC I , 

Petitioner, 

VS - 
FLORIDA PUBLIC SERVICE COMMISSION, 

Respondent. 1 
1 

FINAL ORDER 
- 

This case was scheauisd m d  heard 

I 
I 

I, 

on July 6 ,  1993. The 

- .<. 

h e a r i n g  cons idered  cha l l enqes  to R u l e  2 5 - 2 2 . 0 5 6 ( 1 ) ( ~ )  and (b), 

2 5 - 2 2 . 0 5 6 ( 4 )  and 2 5 - 2 2 . 0 5 8 ,  Florida Administrative Code, b r o u g h t  

pursuant to a u t h o r i t y  set f o r t h  in S e c t i o n s  1 3 0 . 5 4 ,  1 2 0 . 5 6  and 

1 2 0 . 5 3 5 ,  Florida S t a t u t e s .  The hearing w a s  held a t  t h e  O f f i c e s  

of t h e  D i v i s i o n  of Administrztive Hearings in Tallahassee, 

Florida, 2nd t h e  Yearing O f f i c e r  was C h a r l e s  C .  Adams. 

+LpE)EARlLNCES 

F o r  ? e t i t i o n e r :  Xcss Stz . f fo rb  a u x m n m ,  Esqui re  
Lscjal Znvironmentd Assistance ioundation 
11'3 North Gadsden Street 
Tallahassee, F l o r i d a  3 2 3 0 3  

Fclr gespoader,.rr ._ Xarski~.E.,3ule 
Associate -Generai ConnszL 
F' lor ida  F'ublic Service Commission 
106 East Gaines S t r e e t  
Tzllahassee, Florida 32399 

STATEXENT OF ISSUES 

The issues to be considered w e r e  framed t h r o u g h  challenges 

to the aforementioned r u i e s  2 s  alleged invalid exercises o f  

delegated legislative authority, and if h e l d  to be invalid t h a t  

t h e  r u l e s  constitute agezcy statements that violate S e c t i o n  

120.535, Florida Statutes. 



I n  particular Pet t i o n e r  alleges t h a t  t h e  rules are invalid 

e x e r c i s e s  of delegated legislative authority f o r  reason that: 

1. The Respondent f a i l e d  t o  p u b l i s h  notice of its decision 

to modify t h e  challenged rules a f t e r  they had been proposed. 

2 .  Rules 2 5 - 2 2 . 0 5 6 ( 1 ) ( a )  and (4)(b), F l o r i d a  Administrative 

- I  Code deny parties the opportunity t o  file except ions t o  any 

o r d e r  or Hearing Officer's recommended order as allowed by 

S e c t i o n  1 2 0 . 5 7  ( 1) (b) 4, F l o r i d a  Statutes. 

3 .  

- 
R u l e s  22-25.056(1)(a) and ( d ) ( b ) ,  F l o r i d a  Administrative 

- I  Code a r e  invalid exercises of delegated legislative authority in 

that t h e y  modify and c o n t r a v e n e  Sections 120.53(l)(c), 

1 2 0 . 5 7 ( 1 ) ( b ) 4  and 6 and 12O.S8(l)(e), Tlorida Statutes, and a r e  

arbitrary and capricious. 

( a )  Concern ing  Section 120.53(1)(c), Florida Statutes, t h e  

chal lenged r t l l e s  a r e  alleged co be other t h a n  "rules of p r o c e d u r e  

a p p r o p r i z t e  for the  prosentation of  argument." 

that t h e  possibility exists t h a t  t h e  failure to accept a finding 

it i s  asserted 

of fact could be considered as 2 waiver of  objection on appeal i n  

the setting where t h e  rules are not procedures a w r o p r i a t e  f o r  

presentation of argument. 

inappropriate. 

( b )  

Therefore, the rules &re alleged to be 

It is alleged that the r u l e s  v i o l a t e  Section 

1 2 0 . 5 7 ( 1 ) ( 5 ) 4 ,  Florida S t a t u t e s ,  sgecificzlly i n  t h a t  the rules 

do n o t  allow parties the opportunity to r i l e  exceptions i n  the 

i n s t a n c e  where two or more Public Service Comnissioners conduct 

the formal proceeding,  c o n t r a r y  to t h e  referenced s t a t u t o r y  

- .  
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provision w h i c h  does not ccntain zhet l i m i t z t i o n .  

is alleged t h a t  the rules v i o l z z e  S e c t i o n  120.57(l)(b)6(e), 

Florida S t a t u t e s ,  by f a i l i n g  to 2rovide t h e  parties t h e  

opportunity to develop a m c o r d  which  i n c l u d e s  exceptions, i n  

t h a t  no opportunity to file exceptions is provided other t h a n  t h e  

instances where a hearing officer c o n d u c t s  the fo rma l  

Similarly, it 

proceedings. 

- ( c )  It is alleged that S?czion 120.58(l)(e), F l o r i d a  

S t a t u t e s ,  is v i o l a t e d  in thzt the challenged rules do n o t  provide 

t h e  parties the o p m r t u n i t y  to file e x c e p t i o n s  to t h e  proposed 

order in t h o s e  circumstances xhere a najority of those  who are to 

render  the final o r d e r  h+ve n o t  heard the case  or rezd t h e  

record, and wherg a decision edverse to a non-agency perty is to 

be n~.de ,  thus contravening tne leqal requirements set out in t h a t  

statute - 

. .  4. it is aiisged thax t3e-e is no Logical  rationele f o r  

- .  limiting the statutory cpportunity to I-le exceptions zcccra ing  

t o  the number of Public Service Commissioners conducting cne 

formal. hszt=Znq ,-**;kez ~ ~ ~ ~ ~ ~ ~ ~ = ~ ~ ~ . ~ ~ ~ ~ . * ~ ~ ~ ~ e ~ e R ~ ~ ~ ~ ~  statutes. 

5 .  It: is alleged t h a c  3 u l e  2 5 - 2 2 . 0 5 6 ( 1 ) ( b ) ,  Florid2 

Administrative Code, i s  vague in < h a t  it fails t 9  establish 

adequate standards f o r  agency d e c i s i o n s  by n o t  specifying w h a t  is 

meant by the rign: to file exce?,tions to a proposed order “ w i t h i n  

the t i m e  . . . designated by the h e a r i n g  officer.” Eoreover, 

Rule 2 5 - 2 2 . 0 5 6 ( 1 ) ( 9 ) ,  F l o r i d a  Xdmlniszrative Code, when 

contrasted w i t h  Rule 2 5 - 2 2 . 0 5 6 ( 4 ) ( b ) ,  Florida AhinistrZtive 

3 



- I  Code is said t o  be inconsistent whi n describing the right to 

file e x c e p t i o n s  to recommended orders. 

6. R u l e  25-22.058, Florida Administrative Code, is alleged 

to limit o r a l  argument in formal proceedings to only those 

i n s t a n c e s  when the Res'pondent exercises discretion to g r a n t  o r a l  

argument in contravention of Sec t ion  1 2 0 . 5 8 ( 1 ) ( e ) ,  Florida 

S t a t u t e s ,  which i s  alleged to g r a n t  a mandatory right of o r a l  

argument in instances where a majority of those who are to render 

the decision have not heard the case or read t h e  record and a 

decision adverse to a p a r t y  other than the agency is contemplated 

by a proposed order. 

PRELIMINARY STATEMENT 

On May 28, 1993, the rules  case was filed with t h e  Division 

of Administrative Hearings. The case was assigned to a hearing 

officer on June 4, 1993. T h e  h e a r i n g  was conducted on J u l y  6, 

1993. 

Prior to hearing two separate requests f o r  official 

recognition were made by Petitioner and granted through orders 

e n t e r e d  on June 9 and 2 1 ~  1993. 

Petitioner made a motion f a r  summary final order. 

Respondent responded t o  that motion  and filed a cross-motion f o r  

summary final order which was opposed by the Petitioner in 2 

response.  Those motions f o r  summary final orde r  a r e  addressed by 

the final order, 

Respondent's motion  to quash subpoena was made moot by 

arrangements made at hearing which spoke to the issues set forth 

in the motion. 

' ,  I--1 
I 
I 
I ,  
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denied admission. 

Resgondent's Zxhibits 1 and 2 were achittsd. Subsequent to 

the h e a r i n g  Respondent moved to withdraw its Exhibits 9 end 10. 

That motion was cpposed. Upon c o n s i d e r z t i o n  the m o t i o n  to 
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FINDINGS OF FACT 

Rules Adoption 

1. On October 18, 1992, Respondent published notice of 

intent to adopt Rule 2 5 - 2 2 . 0 2 1 ,  Florida Administrative Code, 

entitled Agenda Conference P a r t i c i p a t i o n .  The publication was 

made in the Flo , r ida  Administrative Weekly. On that same date, in 

the Florida Administrative Weekly, Respandent published n o t i c e  of 

its intent to amend R u l e  25-22.056, F l o r i d a  Adminisgrative Code, 

entitled P o s t  Hearing Filings; to repeal Rule 2 5 - 2 2 . 0 5 7 ,  F l o r i d 2  

Administrative Code, entitled Recommended Order, Exceptions, 

Replies, Staff Recommendations; and to amend Rule 2 5 - 2 2 . 0 5 8 ,  

Florida Administrative Code, entitled O r a l  Argument. 

- 

2 .  On Novernber 12, 1992, Petitioner submitted timely 

written comments to the Respondent regarding t h e  rule proDosals. 

and to file 

provided to 

3. On 

published rl 

In these commenrs 2etitioner expressed an interest in the right 

to file excepticns to opposing parties' proposed findings of f a c ~  

exceptions to Respondent's staff advisory memoranda 

Commissioners. 

February 1 6 h  1993, Respondent considered the 

l es  2nd gublic comments and voted to adopt t..e rules 

with changes. 
< 

4 .  On March 3, 1993, Respondent filed with the Secretary cf 

State a certificayion of tne adopted rule, rule amendments 2nd 

r u l e  repeal previously described. 

5 .  On March 4, 1993, Respondent issued an order 

memorializing the adoption process. That order was No. PSC-93- 

I 
I 
I 
I 
I 
I 
I 
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3 -FOF-OT, N tice of Adoption of R u l e .  T h i s  document s e t  forth 

that the Respondent had zdopted Rules 2 5 - 2 2 . 0 2 1  and  25-22.056, 

F l o r i d a  Administrative Code, with changes; t h a t  Rule 2 5 - 2 2 . 0 5 8 ,  

Florida Administrative Code, w a s  adopted without c h a n g e  a n d  t h a t  

Rule 2 5 - 2 2 . 0 5 7 ,  Florida Administrative Code, w a s  repealed. 

6. Respondent did n o t  publish a d d i t i o n a l  n o t i c e  in the 

Florida Administrative Weekly o f  the d e c i s i o n  to change R u l e  35- 

2 2 . 0 5 6 ,  Y l o r i d a  P - d m i n i s t r z t i v s  Code. 
)r 

The Par t ies  

7 .  Petitionez is a public interest environmental law f i r m  

with a n  o f f i c e  i n  Tallahassee, Tlorida. It is a corporztion 

authorized to do business in the state of -F lo r ida .  P e t i t i o n e r  

has been a party to Respondent’s f o m a l  administrztive 

prcceedings and is g=.esen:ly a p a r t y  to such proceedings. 

pas:, P e t i t i o n e r  hes filed pcsc-hearing p l e a d i n g s  following 

formal zdministratlvo pscceedings conduczed by Res9ondent. 

In the 

8 .  Respondent holds nearings sursuanc to S e c t i o n  1 2 0 . 5 7 ,  

Florid2 Statutes, and prepzres  ordezs in accordance w i t h  that 

provision. 

members. 

The Flori& Public Service Commission has five 

9 .  The Chai,mzn o f  the  Florida ?ublic S e r v i c e ,  Commission 

has the responsibility to assign c a s e s  f o r  hearing. See Seczions  

3 5 0 . 0 1  and 3 5 0 . 1 2 5 ,  F l o r i d 2  Stztutes. The assignment of form21 

proceedings i s  t o  En individual Public Service Commissione; a 

h e a r i n g  officer w i t h  the Division of Administrative Hearings upon 

referral to t h e  Division of  Administrative H e a r i n g s ;  and panels 

7 



constituted of two or more Commissioners. See a l s o  Rule 25- 

22.0355, Florida Administrative Code. 

10. Upon Petition in accordance with S e c t i o n  350.01(6), 

F l o r i d a  S t a t u t e s ,  and by d e c i s i o n  made by a majority of the 

commissioners some proceedings may be assigned to t he  full 

F l o r i d a  Public Service Commission for consideration. 

11. Commissioners w h o  have been assigned to a proceeding 

act in a quasi-judicial capacity and are called up& to f i n d  

f a c t s  as well as determine a p p l i c a b l e  law and are charged with 

making the ultimate decision in that proceeding. 

12. Commissioners*'vote on the issues considered in the 

cases presented. The voting occurs at a public agenda 

conference. A vote sheet is maintzined. 

13. Legal staff ass is t  the Commission in preparing the 

finel order than memorializes that vote. There are no 

preliminary drafts o r  recommended orders  (proposed orders) 

c i r cu la t ed  to the parties unless the hearing was conducted by a 

single Commissioner serving as a hearing officer. Dissents from 

the majority vote in prdceedings conducted by panels of 

Commissioners may or may not be reflected through a w , l  -ri  t t e n  

dissenting opinion shown at t h e  end of the final order. 

14. The fin21 orde r  discusses issues, makes f a c t  findins 

and draws l e g a l  c o n c l u s i o n s ,  and a l s o  makes r u l i n g  on proposed 

findings of fact submitted by the parties. There is no 

requirement f o r  review or signature on the final order by persons 

assigned to the p?oceedings .  The final order is issued by the 

a 



Director  of the D i v i s i o n  of Records and Repozt ing or a person 

supervised by that individual. 

15. Opportunity is n o t  presented to file excep t ions  to the 

staff advisory recommendations or to final orders of the 

Commission. 

orders  drawn by a single Commissioner sitting as a h e a r i n g  

officer o r  directed t o  recommended orders  i s sued  by d hearing 

officer from the D i v i s i o n  o f  Administrative Hezr ings .  

Except ions  may be f i l e d  to proposed or recommended 

16. . C a m z i s s i o n e r s  z iss ignprl  ,ta .a. proceeding recEive ccrpies 

of poss-near ing  submissions. 

1 7 .  In cases which aze heard. by t w o  or more Commissioners, 

a recommended order  (propcsea order) is noc prepared. 

in each case the Commissioners have zvaileble a staff memorandum 

concerning the issues in t h e  proceeding  f o r  use at the agenda 

ccnl'erenc9 whero a d e c l s i c n  is roached in the case.  

decision is rznderod es a w z i t t e n  final order. 

Instead, 

Thet 

18. Advisory memorznda presented to zssigned Commissioners 

in the v a r i o u s  proceedings  include discussions 0 4  issues found i n  

p rehea r ing  o r d e r s ,  sta'ternenzs .by. ecch  party.. concerning x h e i r  

p o s i t i o n  on t h o s e  issues, staff recommendations as to r e s o l u t i o n  

o f  issues, and an analysis of  ev idence  and irgument presentsd in 

t h e  hearinas and i n  the post-hearing filings, w i t h  c i t a t i o n s  t~ 

heer ing  teszirnony and r e f e r o n c e  t o  hearing e x h i b i t s .  

the advisory memoranda mzy include more than one recommended 

disposition on issues if the staff m e m b e r s  do n o t  concur  as to 

t h e  approprlats recommendation.' Staff members may n o t  prepare an  

adv i so ry  memorandum if t h e y  have testified in the proceeding. 

At times 

9 



_ _  

19. The advisory s t a f f  memoranda a r e  not controlling when 

the assigned Commissioners deliberate cases. 

2 0 .  Commissioners who have been assigned to 2 case have 

heard the testimony and had the opportunity to review prefiled 

testimony, the h e a r i n g  transcripts, transcripts of a n y  argument 

that was permi t ted ,  the briefs of t h e  p a r t i e s  and any proposed 

findings of  f a c t  and conclusions of law, as well as any statement 

of position of the p a r t i e s  and t h e  staff advisory memorandum 

befo re  d e c i d i n g  a case.  

- 

2 1 .  The forinat f o r  final orders  is described in Rule 25- 

2 2 . 0 5 9 ,  Florida A d m i n i s t r a t i v e  Code. 

2 2 .  A f t e r  a f i n i l  o r d e r  has been entered an adversely 

I 
I 
1 
1 
I 

affected party may request reconsideration of the final o r d e r  o r  

t a k e  appeal  to the zpgroprizte court. See R u l e  2 5 - 2 2 . 0 6 0 ,  

Florida Administrative Code. .A motion for r e c o n s i d e r a t i o n  

addresses t h e  sabszance in the f i n a l  order, whereas, corrsctions 

which deal  with scrivener's errors are made by i n fo rma l  c o n t a c t  

th rough correspondence directed t o  t h e  Florida P u b l i c  Service 

Commission. A motion fw reconsideration need n o t  be correctly 

,styled t o  be considered.  Motions for reconsideration are  voted 

upon by the Commissioners assigned to the proceeding.  

2 3 .  Separaze w r i t t e n  advisory memoranda a r e  prepzrea 

directed to the disposition of  motions r'or reconsideration. The 

motion is voted upon by the Commissioners assigned co che 

proceeding.  

is drafted by the legal s t a f f  f o r  the Commission. 

The order directed to the motion f o r  reconsideration 

The vote by 

10 
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the individual Commissioners cssicned to the proceeding i n  

deciding whethe r  t o  reconsider i s  memorialized i n  a manner 

similar to t h e  vots on the final o r d e r  d e c i s i o n  previously 

reached. 

The Subiect Rules 

24. R u l e  2 5 - 2 2 . 0 5 6 ( 1 ) ( a ) ,  F l o r i d a  Administrative Code, 

d e s c r i b e s  t h e  post-nearing opportunitiss f o r  parties t o  a 

proceeding where t;Jo o r  more Commissioners or t h e f u l l  Commission 

conducts a h e a r i n g  p r s u e n t  t o  Section 1 2 0 . 5 7 ,  F l o r i d a  Statutes. 

By contrast Rule 2 5 - 2 2 . 0 5 6 ( 1 ) ( b ) ,  F l o r i d a  4dministrative Code, 

describes the opportunities f o r  post hearing submissions 

following a hearing conducted puzsuant to Section 120.57, 

S t a t u t e s ,  in which a single Commissioner sits as a h e a r i n g  

officer . 

F l o r i d a  

25. Rule 2 5 - 2 2 . 0 5 6 ( 4 ) ( b ) ,  Florida Administrstive Code, 

descrikes t h e  opportunity f o r  e x c e p t i n g  to the proposed order of 

a s i n g l e  Commissioner sitting as a hearing officer or the 

recommended order in cases heard before a Hearing Officer 

employed by and s s s i g e d  by the Div i s ion  of Administrative 

Hearings. 

2 5 .  I iu l e  2 5 - 2 2 . 0 5 8 ,  Florida Administrative Code, describes 

OppozTunities f o r  oral argument before the F l o r i d a  P u b l i c  Service 

Commission associazed w i t h  S e c t i o n  120.57, Florida S t a t u t e s ,  

formal hearings. 

11 
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"Invalid exercise ~f dlleqzted legislative 
auchority" means sczicr, which  goes beyond the 
powers, f u n c t i o c s  and duties delegated by the 
Legislature. 
invalid exercise of  delegated legislarive 
a u t h o r i t y  if any one  or m r e  of the following 

A proposed or existing r u i e  is an 

apply: 

( a )  
the applicable rule rnakifig procedure s e t  forth 

The dgency has  materially failed to follow 
* -  

in s .  1 2 0 . 5 4 ;  and 

(b) 
makinu a u z h o r i t y ,  c i r z t t i c n  to which is required 

The agency h e s  exceeded izs grant of rule 
< 

c 
by 5 .  i 2 0 . 5 4 ( 7 j ;  2nd 

( c )  T h e  r u l e  enlzrges, mcdifies, o r  ccntravenes 
the specific p r D v i s i c n s  O E  lrw implenented, 
citation to w h i c h  I s  requized by 
s .  1 2 0 . 5 4 ( 7 ) ;  

( d )  
a d e q u a t e  stendazbs f o r  zgency d e c i s i o n s ,  or 
vests unbridled discretion in the agency; or 

9.e r u l e  is vague, f r i l s  LC establish 

( e )  The r u l e  i s  arbitrary cr c a p r i c i o u s .  

3 3 .  None of t h e  a e t i c i e n c i e s  described e x i s t  when 

c o n s i d e r i n g  t h e  rules i n  quesz lon .  Thereforz, the rules aro not 

they heve been proposed. S e c t i o n  1 2 0 . 5 4 ( 1 3 ) ( 5 ) ,  F l o r i d a  

Statutes, stetes: 

Azter rhe n o t i c e  r zqu i r ed  in subsection (1) and 
p r i o r  to adoption, the agency mzy w i t h d r a w  the 
rule i n  whole o r  i n  pzzz o r  may make such 
chznges i n  t h e  r u l e  es il,re supported by t h e  
record of  p u b l i c  h e z r i n p  h e l d  on t h e  rule, 
technical changes which do not affect t h e  
substance of  t h e  r u l s ,  c h a n g e s  i n  r e s p o n s e  t o  
written m a t e r i a l  rslzting t~ t h e  r u l e  received 

1 3  



by the agency within 21 days after t h e  notice 
and made a part of the record of t h e  proceeding, 
or changes i n  response to a proposed objection 
by the committee. After adoption and b e f o r e  the 
effective date, a r u l e  may be modified or 
withdrawn o n l y  in response to an objection by 
the committee or may be modified t o  extend the 
effective d a t e  by not more than 60 days when the 
committee h a s  notified the agency that an 
objection to the rule i s  being considered. The 
a g e n c y  shall give n o t i c e  of its decision to 
withdraw or modify a rule in the first available 
i s s u e  of the publication i n  w h i c h  t h e  original 
n o t i c e  of rulemaking w a s  published and s h a l l  
notify the Department of S t a t e  if the ru l e  is 
required t o  be f i l e d  with the Department of 
State. A f t e r  a rule h a s  become effective, it 
may be repealed or amended o n l y  through regular 
rulemaking p r o c e d u r e s .  

3 5 .  T h a t  s e c t i o n  identifies a c t i v i t i e s  i n  rule making that 

t r a n s p i r e  after notice has  been g i v e n  that an agency intends to 

adopt a r u l e .  

the rule, in whole or in part. It may make c h a n g e s  LO t h e  rule 

supgor~ed by the r e c o r d  or' public h e a r i n g s  held on the rule. it 

may make technical chznges whicn  do not afflact the substance of 

Before  the adoption occurs the agency may withdraw 

the rule. It may make changes in response to written material 

r e l a t i n g  t o  the rule that have been received by the agency w i t h i n  

2 1  bays after the n o t i c e  of intended agency a c t i o n  to adopt a 

rule, which written material has been made pirt of t h e  record of 

the p r o c e e d i n g  in the rule a d o p t i o n  process. It may make chznges 

in response to the proposed objection of t h e  Joint A d m i n i s t r a t i T J E  

9 

Procedures Committee. However, a f t e r  the a d o p t i o n  h a s  t z k e n  

p l a c e  and  before t h e  effective d z t e  of the r u l e ,  thers is z 

limited opportunity to modify or withdraw t h e  r u l e .  T h a t  

I 
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opportunity is associated with response by the a g e n c y  to ar. 
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o b j e c t i o n  by the Joint AdmFnis t r -? t ive  Jrocedures  Committee o r  an 

t h e  occas ion  of modifying the r u l e  to extend t h e  d a t e  upon which 

t h e  rule becomes effective by not more t h a n  6 0  days where the 

J o i n t  A d m i n i s t r a t i v e  Procedurss  Committee h a s  n o t i f i e d  t h e  agency 

t h a t  an o b j e c t i o n  t o  t h e  rule is under c o n s i d e r a t i o n .  

opportunities are p r e s e n t e d  t o  modify o r  wi thd raw t h e  r u l e  a f t e r  

adoption and before t h e  effective d a t e .  

No o t h e r  

Shou ld  t h e  agency 

wi thdrew o r  modify a r u l e  at :he i n s t i g a t i o n  of t h e  - j o i n t  

A d m i n i s t r a t i 7 J e  Procedures Committee afzer adopt ion  and be fo re  t h e  

effective dats, t h e  agency m u s t  Give n o t i c e  o f  the d e c i s i o n  t o  

wi thdraw o r  modify t h e  ru l e  i n  t h e  fixst evzilable issue o f  the 

F l o r i d a  A d m i n i s t r a t i v e  Weekly  where t h e  agency had published t h e  

i n i t i a l  n o t i c e  of r u l e  making and t h e  agency s h a l l  also notify 

the D e D a r t m e n t  of S t a t e  if t h e  rule Is required t o  be filed w i t h  

t h e  Department of State. 

36. A second n o t i c e  of  d e c i s i o n  is n o t  requized concerning 

changes  t o  a rule t h a t  have bean Srousnt ebout afzer t h e  n o t i c e  

Set forth i n  Sec t ion  1 2 0 . 5 4 ( 1 ) ,  Florida Statutes, and p r i o r  t o  

adoption, tnat have beFn described i n  t h e  i n i t i a l  language w i t h i n  

Section 120.54(13)(b), F l o r i d a  S t a t u t e s .  It i s  t h a t  c a t e g o r y  o f  

change ,  a f t e r  t h e  n o t i c e  and p r i o r  t o  adoption, which  Petitioner 

c o n t e n d s  m u s t  be n c t i c e d  i n  t h e  first a v a i l a b l e  issue of  the 

Florida Administrative Weekly f o l l o w i n g  the agency  d e c i s i o n  to 

make such a change .  

Respondent  i n  that t h e  changes  h e r e  w e r e  w i t h i n  t h e  c a t e g o r i e s  of 

changes  c o n t e m p l e t e d  t o  be made a f t e r  the n o t i c e  required in 

That requirement i s  not  incumbent  upon 

1.5 
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S e c t i o n  120.54(1), Florida Statutes, and p r i o r  to rule adoption, 

as contrasted with modifications brought  about in the category 

discussed in S e c t i o n  120.54(13)(b), Florida Statutes, dealing 

w i t h  activities after adoption but before the effective date of 

the rule. 

3 7 .  The decision in Department of Health and Rehabilitative 

Services v .  Florida Medical Center, 578 So.2d 531  (Fla. 1st DCA 

1991) does not promote a different conclusion of law. There t h e  
- 

court criticized the agency f o r  not allowing a meaningful  p o i n t  

of entry to c h a l l e n g e  a proposed rule prior to its adoption. T h e  

challenger there had been denied a reasonable p o i n t  of entry 

because t h e  agency had exceeded the authority granted to it by 

Section 120.54(13)(b), Florida Statutes, to change the proposed 

rule p r i o r  to adoption. 

the a g e n c y  had to reinstitute the p r o c e s s  of notice of proposed 

rule adop t ion  to afford a meaningful ? o i n t  of entry f o r  t h e  

challenger t o  contest changes which  w e r e  n o t  made in accordance 

w i t h  opgortunities set f o r t h  in Section 120.54(13)(b), Florida 

S t a t u t e s  

Consequently the court concluded that 

T 

38. T h i s  Petitioner has not claimed that the Respondent 

exceeded the opportunities described i n  Section 120.54(13)(b), 

Florida Statutes, f o r  changing the proposed rule p r i o r  to 

a d o p t i o n .  R a t h e r ,  Petitioner urges that the court case c r e a t e s  

the requirement for f u r c h e r  notice when any change is brouGht  

about prior t o  adoption. That argument unreasonably expands the 

c o u r t  holding and is rejected. In summary, Petitioner has failed 
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to show t h a t  the Respondent has exceeded the opportunity f o r  

changing the subject r u l e s  prior t o  zdoption B S  descr ibed  i n  

Section 1 2 0 . 5 4 ( 1 3 ) ( b ) ,  FlGrida Statutes. Absent s u c h  showing the 

I 
I 
I 

cited case has no application. 

3 9 .  S e c t i o n  350.01, Florida Statutes, in its relevant parts 

m Commission where it states: 

(1) 
c o n s i s t  of f i v e  commissioners apDOinted pursuant 
to s. 3 5 0 . 0 3 1 .  

The Florida 3ubllc S e z v i c o  Commission shall 

* x *  

( 4 )  
elected by majority voze to serve as chairman 
f o r  a t e n  of 2 y e a r s .  . . . 

( 5 )  
se rve  2 s  chief admiiiisyzative o f f i c e r  of t h e  
commission; howevez, the c h e i m a n  may 
p a r t i c i p z c e  in 2 . r ~  Froceedinqs pending b e f o r e  
the ccmmission w h e n  aLin in is r ra t ive  duties and 
t i n e  p e m i t .  I n  ordez  to bistzibute the 
workload End exsed i to  the ccmmission's calender, 
the chai,-;nan, i n  addizion t o  ocher  
administrztive duties, has authority to a s s i g n  
t h e  v a r i o u s  p r o c e d i n g s  pending before t h e  
commi,ssior:. mqui rLng heer inqs  t~ -:wo .or more 

h e a r i n g  sxaninerr  under  the supervision of t h e  
office of genera!, counsel. 
commissioners assirjned to a p x c e e d i n g  r e q u i r i n g  
h e a r i n q s  a r e  encitlee t o  pazz ic ipe re  i n  t h e  
final decision r,f ehe commission as to t h a t  
p roceed ing ;  p rov ided ,  if o n l y  t w c  commissioners 
zre assigned to a proceeding C .  requiring hearings 
and canno t  agree on 3 r i m 1  dec i s ion ,  t h e  
cha i rman  s h a l l  C B S ~  t h e  decid ing  v o t e  for the 
final d i s p o s i t i c n  or' t h e  s roceea ing .  If more 
t h a n  two commissioners are assigned to any 
proceeding, a majority of che members assigned 
shall constitute a quorum and a majority vote  of 
the members assigned s h a l l  be essential to final 

One member of the commission shall be 

The 2rimary d u t y  of t he  cheirman is to 

. . . - * * ~ ~ ~ ~ ~ ~ ~ n g ~ ~  i;T'.iv'n.)l~!~~.Le~.iS~icJfi * = - . ~ f z i c e  of  

Cr-ly t h o s e  
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commission disposition of those proc eding 
requiring a c t u a l  participation by the 
commissioners. If a commissioner becomes 
unavailable after assignment to a particular 
proceeding, the chairman shall assign a 
substitute commissioner. In those proceedings 
assigned to a h e a r i n g  examiner, following the 
conclusion of the hear ings ,  the designated 
hearing examiner is responsible f o r  p repar ing  
recommendations f o r  final disposition by a 
majority vote of t h e  commission. 
r e c o n s i d e r a t i o n  shall be v o t d  upon by those  
commissioners participating in the final 
disposition of the proceeding. 

(6) 
detemine that the f u l l  commission shall s i t  in 
any proceeding. The public counsel o r  a peltson 
regulated by the Public Service Commission and 
substantially affected by t h e  proceeding may 
file a petition that the proceeding be assigned 
to the f u l l  commission. 
receipt by the commission of any petition or 
zpplication, the full commission shall dispose 
of such petition by rnzjor i ty  vote and render a 
written decision thereon p r i o r  to assignment of 
less t h a n  the f u l l  commission to a proceeding. 

A petition f o r  

A rnajority of the commissioners may * 

Fjithin 15 days of 

. 
. .  

(7) This s e c t i o n  does not prohibit a 
commissioner, designated by the chiinnan, from 
conauccing a hearing as provided under s .  
1 2 0 . 5 7 ( 1 )  or s. 350.631, and the rules of the 
commission adopted pursuant thereto. 

A companion reference is made to hearings conducted by 4 0 .  

hearing officers w i t h  tfle Division of Administrative Hearings * 

That reference is Section 350.125 Florida Statutes, which states: 

Any provision of l a w  to t h e  contrary 
notwithstanding, the commission shell utilize 
hearing officers of the Division of 
Administretive Hearings of the Department of 
Administration to conduct hea r ings  of t h e  
commission not assigned to members of t h e  
commission. 

41. S e c t i o n  350.01, Florida Statutes, creates the 

opportunity f o r  t h e  Commission to conduct proceedings as  t h e  f u l l  

i a  
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Commission or t h r o u g h  t w o  o r  m c r ?  Commissioners ac-cing i n  lie1 of 

the full Commission. When t w o  or more Commissioners, but not the 

f u l l  Commission, Serve as the Commission in a proceeding 

requiring h e a r i n g s ,  only those Commissioners assigned participate 

in the final aecisicn to resolve t h e  matter. In that s e t t i n g  the 

outcome c o n s t i t u t e s  the Commission's choice concerning that 

proceeding, not a recommendztion for disposition. In a case 

assigned to t;Jo Commissioners w h o  cannot agzee on- the dis2osition 

the Chairinan c a s t s  t h e  d e c i c h g  v o t e  for d i s p c s i t i o n  i n  t h e  

proceeding. Thers the two members assigned to the proceeding  

have heard the case and a r a  ex?ected to render  t h e  fin21 o r d e r  

together w i t h  che third voting mernber, che Chairman. In 

instances w h e r e  more than two commissioners z r e  assigned 20 the 

proceeding,  there must be z nzjcrity of the members assigned to 

form a quorum before  a c t i o n  may be teken in the case and a 

majority of a l l  nenbers asslsned t o  a panel c o n s i s t i n g  of three 

or more persons is esseneid befors final d i s p o s i t i o n  i s  made Fn 

the proceeding. 

4 2 .  Rule 25-21.905,,bFlorida Administrative Code, f u r t h e r  

defines a quorum where it states: 

A mzjority of any Commission panel c o n s z i t u t e s  a 
quorum and the Commission cannot  take r'ormel 
action in t h e  zbsenco of a quorum. A majority 
v o t e  of  cne quorum is essentiel to Commission 
a c t i o n ,  and where o n l y  t w o  commissioners are 
assigned to a proceedin9 and t h e y  do noz agree 
on a final decision, t h e  chairman of the 
Commission shall c a s t  the d e c i d i n g  vote+ Where 
the c h a i m a n  is one of a two-member p a n e l  and 
the panel does not agree on a final d e c i s i o n ,  
t h e  m a t t e r  shall be referred to the f u l l  
Commission f o r  dis?osition. In s u c h  an event 
t h e  f u l l  Commission shzLl review the record as 
provided in S e c i i c n  120.57(1)(b)9. 
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4 3 .  Rule 2 5 - 2 2 . 0 3 5 5  F l o r i d a  Administrative Code, 

specifically describes the assignment of formal h e a r i n g s  where  it 

states: 

(1) Formal Proceedings may be assigned by the 
Chairman t o  panels of  two, three o r  five 
Commissioners or to a DORH Hearing Officer or 
individual Commissioner f o r  hearings as provided 
in Section 350.01, Florida S t a t u t e s .  

(a) The assignment of proceedings s h a l l  be 
accomplished at the earliest p r a c t i c a b l e  time 
but no later than 45 days a f t e r  a case isp 
docketed in any event. 

( b )  Assignment of cases to panels of t w o  or 
three Commissioners shall be done randomly, 
unless the Chairman determines otherwise for 
good cause shown in a particular case. 

(c) If a Commissioner becomes unavailable after 
assignment, he shall notify the Chairman, who 
shall make another assignment as soon as 
practicable. 

( 2 )  
panel of Commissioners, the hearing and deciding 
panels shall be identical. If a case is 
assigned to a DOAH Hearing Officer or individual 
Commissioner f o r  2 hear ing ,  the case shall be 
assigned to the f u l l  Commission for decision. 

"hen a case is assigned f o r  hea r ing  to a 

( 3 )  If a proceeding is assigned for hea r ing  to 
a panel  of two or three Commissioners or to a 
DOAH Hearing Officer o f  individual Commissioner, 
upon motion of' a Commissioner or upon petition 
of those persons described in 3 5 0 . 0 1 ( 7 ) ,  a 
majority of t h e  Commission shal1,decide that the 
full Commission s h a l l  hear such  a case. 

(4) Petitions seeking to have the full 
Commission s i t  in a particular case may be f i l e d  
as authorized by Section 3 5 0 . 0 1 ( 7 ) .  

( a )  Applicants, petitioners o r  eligible parties 
filing a pleading who desire a hearing before 
the f u l l  Commission shall so specify in t h e i r  
initial pleading. 

( b )  Other persons eligible to make such a 
request s h a l l  do so within 15 days of n o t i c e  of 
filing cf the zpplicetion or petition, or 

2 0  
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rendition of 2n o r d e r  s u s p n d i n g  prcposed r z t e s  
o r  of  zn orde r  initiating e p r ~ c e e G i 2 q ,  
whichever  occurs  f i r s t .  In each case ,  these 
petitionslrequests shall be c!is?osed of by a 
majority of t h e  Commission. Failure to file 
pleadings t i m e l y ,  and i n  the mznner specified 
h e r e i n ,  may be considered just cause f o r  d e n i a l  
of  s u c h  2leadings. 

( 5 )  
of Subsections 3 6 5 . 0 5 ( 4 ) ,  3 6 5 . 0 6 ( 3 ) ,  or 
3 6 7  :081( 5 )  , the i n i r . i . a l  d e c i z i o n  w h e t h e r  to 
suspend all O K  paz t  of the TSLP,S as filed shzll 
be made by t h e  full Commission, s i n c e  whether 2 
h e a r i n s  will be required cznno t  be determined 
until chzt decision is made. 

( 6 )  
nct preclude delegatiDn of crehear ing  

s i n g l e  member o f  t he  ganel. 

I n  cases filed p u r s u a n t  to the provisions 

A s s i g m e n e  of 2 p r o c e e d i n g  ta a panel does ’ 

con ferences  c_r sFmilz= procecurel matters to a 

2 5 - 2 2 . 0 5 9 ,  F l o r i d 2  Administrative Code, whese it states: 

(1) If a h e a r i n g  < .  is conducted by the 
Ccmmission, a ;xal o r d e r  snzll be e n t e r e d  
within n i n e t y  ( 9 0 )  c z y s  a l t e r  t h e  h e a z i n g  o r  
rccei2t o f  the r .  hear in^; trenscri?t, whicheve r  i s  
l z t e r .  The ~ i n z l  cre,er shail L i x l u d e  a c e p t i o n ,  
t i m e  and place  of t n e  h e a z i n g ,  appezrences 
er.terea a t  the hear ing,  stazement of the issues, 
findinqs of f z c t ,  conc lus ions  or’ law, and 
statement of final Commission a c t i o n .  

( 2  ) ’  . ’If k3e f 2::ki” kzer lag ~ Y E S ~ ~ ~ S G Z  csnaucted  by 
other than  the Commission, the Commission shall 
issue its final crdez w i z h i n  n i n e t y  ( 9 0 )  days of 
receipt of the  riccmmended ordez. 
recommended order shall be considered zt e 
public meet ing .  
de nova revicw, ~ L C  s h ~ . l l  be c o n f i n e d  t o  the 
record submitted t~ the Commission together w i t h  
t h e  recommended o r d e r .  

s 

The 

This proceedins shall not be a 

( 3 )  
recommended order  o r  submits proposed findings 
of fact to the Commission, t h e  final order shall 
i n c l u d e  an e x p l i c i t  r u l i n g  on szch e x c e p t i o n  and 

If a party f i l e s  exceptions to a 
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each proposed finding of f a c t ;  provided howevez, 
the Commission will not rule upon proposed 
findings of fact unless submitted in conformance 
with Rule 2 5 - 2 2 . 0 5 6 ( 2 ) .  The Commission is not 
required to make explicit rulings on 
subordinate, cumulative, immaterial or 
unnecessary proposed f a c t s ,  and such proposed 
facts may be rejected in t h e  final o r d e r  by a 
statement that they are irrelevant or 
immaterial, or that competent substantial 
evidence supports the p r e s i d i n g  officer's 
findings of f a c t s  which were contrary to t h o ? ?  
filed in t h e  exceptions. 

The process of moving f o r  reconsideratio? is s e t  out 4 5 .  

in Rule 25-22.060, F l o r i d a  Administrative Code, where it states: 

(1) Scope and General Provisions. 

( a )  Any p a r t y  to a proceeding who is adversely 
affeczed by an o r d e r  of the Commission may file 
a motion f o r  reconsideration of that o r d e r .  The 
Commission will not encertain any motion f o r  
reconsideretion of any order w h i c h  disposes of a 
motion f o r  reconsideration. The Commission w i l l  
not entertain a motion f o r  reconsideration of c 
Notice of 3roposed Agency A c t i o n  issued pursuent 
to Rule 2 5 - 2 2 . 0 2 9 ,  regardless of the form of the 
Notice End regardless of whether or not the 
proposed action hes become effective under R u l e  
2 5 - 2 2 . 0 2 9 ( 6 ) .  

(b) A par ty  may file a response to a motion f o r  
reconsideration and may file a cross motion f o r  
reconsiderztion. A party may file a response to 
a cross motion f o r  r e c o n s i d e r a t i o n .  

(c) A final order shall not be deemed rendered 
f o r  the purpose of judicial review until the 
Commission disposes of any motion and cross 
motion f o r  reconsideration of that order, but 
this provision does  not serve automaticzlly to 
stay t h e  effectiveness of m y  such final o r d e r .  
The time per iod  f o r  filing a motion f o r  
reconsiderzcion is not tolled by t h e  filing of 
any orhe r  mocion f o r  reconsideration. 

s 

(d) Failure co f i l e  a timely motion f o r  
reconsideration, cross motion f o r  
reconsideration, or response, shall constitute 
waiver of t h e  right to do s o .  

2 2  
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( e )  
adop t ing ,  repealing, o r  mend ing  a rule s h a l l  be 
treated by the Commission as a p e t i t i o n  to 
adop t ,  repeal ,  or amend a r u l e  under S. 
1 2 0 . 5 4 ( 5 ) ,  F.S., and R u l e  2 5 - 2 2 . 0 1 2 .  

( f )  Oral argument on any p lead ing  f i l e d  under 
this r u l e  'shall be granced so le ly  a t  the 
discretion of the Commission. A p a r t y  who f a i l s  
t o  f i l e  2 w r i t t e n  response to a p o i n t  on 
recons i d e r a t i o n  is ;3reclucled fson responding to 
t h a t  p i n e  d u r i n g  t h e  o r a l  a rgument .  

( 2 )  Contents. Any motion  o r  response  f i l e d  
pursuant  t o  t h i s  rule s h a l l  contain a coficise  
s t a t emen t  of t h e  grounds for r e c o n s i d e r a t i o n ,  
and che s i g n a t u r e  or' counsel, i f  any.  

A motion f o r  reconsideration of zn o r d e r  

( 3 )  Time. 

( a )  
o rder  s h a l l  be f i l e d  within fifteen ( 1 5 )  days 
a f t e r  issuance of t he  o r d e r .  

A motion f c r  reconsideration of a final 

(b) A motion f o r  reconsideration of a nonfinal 
order may be f i l e d  a t  any t i m e  prior to the 
i s s u i n c e  of a final o r d e r .  However, e x c e p t  f o r  
good cause  shown, u n l e s s  t h e  motion is filed 
w i t h i n  fifteen (15) cays after the issuance 0 5  
t h e  non-final order, tne Commission may ru le  
upon tha-c rnoticn ia its final order. , 

( c )  
ox: a cross motion for r e c o n s i d e r a t i o n  s h a l l  be 
served w i t h i n  seven ( 7 )  days of senrice of t h e  
moticn f o r  rycons iberztlkfi .za:.:wiiPck -the response 
o r  c r o s s  matLon is directed.  A response to a 
c r o s s  motion f o r  r s c c n s i d e r a t j o n  s h a l l  be served 
w i t h i n  sevon ( 7 )  days of service of the cross 
motion. 

A response to z mot ion  f o r  reconsideration 

4 6 *  I n  the con ' iext  o f  Sections 3 5 0 . 0 1  and 3 5 0 . 1 2 5 ,  Florida 

t u t e s ,  and t h e  o t h e r  r u l e s  Freviously d e s c r i b e d ,  Respondent 

h a s  promulgated t h e  r u l e s  a t  i s s u e  here. 

4 7 .  R u l t  2 5 - 2 2 . 0 5 6 ( 1 ) ( a )  and (b), Florida Administrative 

-1 Code s t a t e s :  

2 3  



4 9 .  Rule 25-22.058, Florida Administrative Code, states: 

(1) General Provisions. 

(a) If a hearing under s e c t i o n  120.57, F . S . ,  is 
conducted by a panel of two or more 
Commissioners or the f u l l  Commission, all 
parties may submit proposed findings of f a c t ,  
conclusions of law, and recommended orders, or 
legal briefs on the issues w i t h i n  a time 
d e s i g n a t e d  by the presiding officer. 

(b) .If a hearing under section 120.57, F.S., is 
conducted by a Commissioner sittinq as a heari.prr 
officer, a l i  parties may submit proposed 
findings of fact, conclusions of law, proposed 

d 

recommended o r d e r s  , which s h a l l  include 2- 
statement of the issues, and exceptions, "within 
t h e  time and in the format designated by t h e  
hearing officer. 

4 8 .  Rule  2 5 - 2 2 . 0 5 6 ( 4 ) ( b ) ,  Florida A d m i n i s t r a t i v e  Code, 

states: 

( 4 )  Post-Hearing Filings When Hearing i s  
Conducted by a Hear ing  O f f i c e r .  I f  a h e a r i n g  
under section 1 2 0 . 5 7 ,  F . S . ,  i s  held before a 
Commissioner s i t t i n g  as a hearing offices, the 
f o l l o w i n g  provisions s h a l l  apply in addition to 
(l)(b) througn ( 3 )  of this rule. S u b s e c t i o n  ( b )  
of the following p r o v i s i o n s  a l s o  applies when 
the hearing has been conducted by the D i v i s i o n  
of  Administrative Hearings.  

* * *  

(b) Except ions.  Parties and staff may file 
exceptions to the recommended or proposed order 
with the Div ig ion  of Records and Reporting 
within 14 days of service of the recommended 
order, and shall serve copies  of any such 
exceptions upon a l l  p a r t i e s  of record  and staff. 
Such exceptions shall fully set f o r t h  t h e  e r rc r  
claimed and the basis i n  law and. f a c t  therefore, 
w i t h  e x c e p t i o n s  t o  f i n d i n g s  of  f ac t  supported by 
c i t a t i o n s  t o  the record. A party's failure to 
serve or f i l e  timely written exceptions shall 
c o n s t i t u t e  e waiver of any objections to the 
recommended o r d e r .  
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(1) The Commission m y  grznt or21 ergument u?on 
request of  zny party to e section 120.57, F . S .  
form21 h e a r i n g .  -4 r e q u e s t  for oral argument 
s h a l l  be contained on a sepzrzts document and 
must accompany the pleading upon w h i c h  argument 
is requested. The request shall s t a t e  w i t h  
pzrticularity why o r a l  zrgument w o u l d  a i d  the 
Commission i n  comprehending and evaluating t h e  
i s sues  b e f o r e  it. Failure to f i l e  a timely 
request f o r  oral argument s h a l l  constitute 
wai.ver thereof. 

( 2 )  If g r a n t e d ,  orzl argument shall be 
conducted at a cime and place dezeminsd  by t h e  
Commission. Unless otherwise specified i n  t h e  
n o t i c e ,  o r a l  zrgument s h a l l  be l i r n i t i d  to 15 
m i n u t e s  to eech p a r t y .  The stiff attorney mzy 
p a r t i c i p z t e  in o r a l  ergument. 

( 3 )  Requzsts f c r  o r i l  argument or! ricommenaed 
orders  and i x c e z t i o n s  pursuant t o  s e c t i o n  
i 2 0 . . 5 8 ( l ) ( e ) ,  F . S . ,  must  be xiled no later t h a n  
10 dzys after exceptions are filed. 

+ .  

5 0 .  S y  the enactment of t h e  questioned rules Respondent 

has acted in accordence with S e c t i o n  120.53(1)(c), Flcride 

Stztutos, which c o m m a s  the Xespondent to: "z.dopr: r t l l e s  cf 

Code, s t z t e s :  

( I.) F O W J L  PROCEEDINGS - -- 
( b )  In z5;r C 2 S Q  to w h i c h  z h i s  s u 5 s e c t i o n  is 
appiiczble, the following proc..6sr2s mp1y:  

4 .  411 parties s h z l l  have t n e  opportunity t~3 
respond, to present ev idence  and argumclnt on all 
issues involved, to conduc t  crcss-examination 
znc submit rebuttal w i b e n c s ,  submi: grcposed 

2 5  



to fill e x c o ~ t i c n s  
to E X  o r d e r  c z  i ? ~ z = i ~ q  c::. _ _  z e r ' s  r tccmendsc 

When order z.nd to h e  re?resan~2s . ,  2-y c m n c i l .  
zpprogrizte, :he g e r , ~ r z l  2 u 5 i i c  m y  5e Siven an 
o p p o r t u n i t y  ta ? r s s e n t  o r a l  2nd xritton 
communications. 
c o n s i d e r  such natsriai, then 211 parties shall 
be given an c p ? o r c u n i t y  to crass-examine or 
challenge. or ==butzed. 

If the agency ~ropcses t o  

* * *  

6 . -  
subsection s h z l l  c o n s i s t  o n l y  o f :  

inte-znediate ruling ; 

b. Zviaence rscsived C T  considered;  

c .  
recognized; 

d. 
objections and rulings t h e r e o n ;  

e .  Proposed findings and e x c e g t i c n s ;  

T h e  record i n  a case govsrned by t h i s  

2. A11 n o t i c e s ,  ?leadinqsI motions, and c 

A stzcemenc g f  mazttrs officizlly 

Q u e s t i o n s  2nd pr3Elfsrs 0: proof  i n  

t L i y  d e c i s i o n ,  cpinion,,propsed or 
recommended orde r ,  o r  resort by the officer 
p r e s i d i n g  2t c h e  heziring ; 

t h e  g. A l l  s t z f f  nenoiznda 31" dzcz submitt& to 
hezrinc cfficer cLring Che hezzing or p r i o r  to 
izs disaosizion, zfter nccice of t h e  submission 
to ail ;)ezcies, zxcept  communicztions by 
advisory  staff 2s ?e,mi=ted under s. 1 2 0 . 6 6 (  1) , 
11 such codnuniczcicns E r e  p u ~ ~ r c ,  reco r5s  ; . *  

h .  
pirze,communic,=ticn p u r s u a n z  to s .  1 2 0 . 6 6 ( 2 ) ;  
and 

ALL m a t t e r s  ?laced cn t h e  recc rc !  z . f te r  an ex 

5 2 .  The  rt:1es ur,c!er consideracion h e r e  do n o t  con tzzvens  

S e c z i o n  1 2 0 . 5 7 ( 1 ) ( 5 ) 4  2nd 6 ,  Floride Staa",uzes, sspecizlly as it 

p e x a i n s  to t h e  riqnt to file e x c e p t i o n s .  

reached i n  zecogniticn C ~ E Z  L f i e  Commission m a y  a c t  t h r g u g h  t w o  C =  

T h i s  c o n c l u s i o n  is 
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more Commissioners i n  p e r f o m i n g  its duties and when doing so 

issues a final order i n  the person of t h e  Commissioners  

r e spons ib l e  f o r  c o n d u c t i n g  the proceeding and t h o s e  Commissioners 

assigned a r e  synonymous with t h e  Commission as a governmental 

e n t i t y  au thor ized  t o  exercise final orde r  authority. When two or 

more Commissioners serve t h e r e  are no orders o r  recommended 

o r d e r s  from which t h e  parties may f i l e  e x c e p t i o n  to a reviewing 

agency w h i c h  has f i n a l  order authority. The rules t he i t  discuss 

proceedings  conducted by i n d i v i d u a l  Commissioners and h e a r i n g  
- - 

officers from the Division of Administrative Hearings a l l o w  

e x c e p t i o n s  to be filed. 

5 3 .  S e c t i o n  1 2 0 . 5 8 ( 1 ) ( e ) ,  Florida Statutes, states: 

If a majority of t h o s e  who are to render final 
orde r  have n o t  heard t h e  czse o r  read  t h e  
record, 2 decision adverse t3 a party o t h e r  than 
t h e  agency itself shall not be made until a 
proposed order is served upon the parties and 
t hey  are Given e n  opportunicy to file except ions  
and p r e s e n t  briefs and or21 zrguments t o  those 
xho  are  :D render  t h e  d e c i s i o n .  T h e  proposed 
orders s h a l l  contzin necessery findings of f a c t  
and c o n c l u s i o n s  of law and a refersnce t o  t h e  
source of  each. The proposed orders shall be 
prepared by the individual who conducted the 
h e a r i n g ,  if available, or by one who has read 
the record T h e p & - c i s s  -by wirkzrer! stipulation 
may waive  compliance w i t h  this paragrapn .  The 
provisions of t h i s  paragreph do n o t  apply  i n  t h e  
granting of 7arole or p r e l i m i n a r y  h e a r i n g s  f o r  
the revocazion of parole. 

J 

5 4 .  Under the circumstances contenplated by Section 3 5 0 . 0 1 ,  

Florida Statutes, and as carried forrward i n  t h e , s u b j e c t  r u l e s ,  i n  

i n s t a n c e s  where t w o  or more Commissioners conduct proceedings and 

are responsible f o r  e n t e r i n g  the final o r d e r ,  a majority of t h o s e  

2 7  



Commissioners assigned have either heard the case or read the 

record b e f o r e  rendering t h e  f i n a l  o r d e r .  Therefore, there  i s  no 

requirement f o r  serving a proposed order upon t h e  parties and t h e  

parties are no t  afforded an opportunity to f i l e  exceptions to a 

proposed order. Again, the rules t h a t  discuss proceedings 

conducted by individual Commissioners and hearing officers from 

the Division of Administrative Hearings allow except ions  . to  be 

filed. The subject r u l e s  do not contravene Section 120.58(1)(e), 
* 

- Florida Statutes. 

55. The rules in questions are r a t i o n a l ,  thus t hey  are not 

a r b i t r a r y  and capr i c ious .  

5 6 .  An agency i s  n o t  obligated t o  follow R u l e  2 8 - 5 . 4 0 4 ,  

Florida Administrative Code, in setting a deadline f o r  filing 

exceptions to a recommended o r d e r .  The time limit in t h a t  r u l e  

is twenty days from date of s e r v i c e  of the recommended o r d e r .  I n  

this case Rule 2 5 - 2 2 . 0 5 6 ( 1 ) ( b ) ,  Florida Administrative Code, 

grants to the heezing o f f i c e r ,  wno i s  a member of the Commission, 

i n  a case  not considered by the Commission, t h e  oppor tun i ty  t o  

e s t a b l i s h  t h e  deadline for submitting exceptions. 

proposed recornmended orders p r e p a r e d  by a single Commissioner 

s e r v i n g  as a hearing o f f i c e r .  The term proposed recommended 

order  in Rule 2 5 - 2 2 . 0 5 6 ( 1 ) ( b ) ,  Florida Administrative Code, is 

synonymous with the term proposed order as set f o r t h  in S e c t i o n  

120.58(1)(e), Florida S t a t u t e s .  

That speaks to 
J 

5 7 .  Rule  2 5 - 2 2 . 0 5 6 ( 4 ) ( b ) ,  Florida Administrative Code, 

related to the r i g h t  t o  f i l e  exceptions in the instances where a 

28 
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single Conmiss ioner  serves as Hearing Officer uses the t e r n  

proposed order and that terminology is consistent with Section 

1 2 0 . 5 8 ( 1 ) ( e ) ,  F l o r i d a  Statutes. 

58. The descri2tion within Rule 25-22.056(4)(b), Florida 

Administrative Code, t h a t  describes a recommended order refers to 

cases in which a hezring officer from the Division of 

Administrztive Hear ings  has c o d u c t e d  a fo,-mal h e a r i n g .  

59. There z r e  no inconsistencies within R u k  2 5 - 2 2 , 0 5 6  

( 1) ( 5 )  , F l c r i d a .  ?-dminis=rz: iv~ .C’sbe, and Rule 2-5-22.056 ( 4  ) ( b )  , 
Florid2 Administrative Code, pertaining to time f o r  filing 

excep t ions  t o  recommended orders, a5 alleged. T h e r e  is a 

difference between those r u l e s  as it pertains t o  proposed o r d e r s  

entered by a single Commissioner. The first rule describes the 

exceptions being f i l e d  a t  a t i m e  designated by the Commission 

h e a r i n g  officer a ~ d  the latter rule describes filing of 

exceptions within 14 days of  service of the proposed o r d e r .  

C o n t r a r y  to the czntention by Respondent in erguing t h i s  case, 

Rule 25-22.056(4)(b), F l o r i d a  Administrative Code, does pertain 

to proposed . o rde rs  by ,z s ing le  Cmmissicmer. S u b s e c t i o n  (b) to 

the overall Rule 2 5 - 2 2 . 0 5 6 ( 4 ) ,  Florida Administrative Code, 

applies to 2 single Commissioner and zlso t o  a h e e r i n g  officer 

f r o m  the D i v i s i o n  sf Administrative Hearings. Nonetheless, the 

t w o  provisions discussing the filing deadline f o r  offering 

exceptions t o  2 proposed order prepared by s single Commissioner 

may be reconci led  because the latter p r o v i s i o n  is read tc apply 

on the occasion where  the Commissioner serving as  a hearing 

2 9  



officer did n o t  designate a deadline f o r  filing exceptions p r i o r  

to entering his or h e r  proposed order. 

60. Rule 2 5 - 2 2 . 0 5 8 ( 1 )  and ( 2 ) ,  Florida Administrative Code, 

relates to o r a l  argument before  t w o  or more Commissioners serving 

as the Commission. As stated before in that s e t t i n g  a majority 

of the Commissipners have heard the case or read t h e  record ,  and 

the opportunity f o r  o r a l  argument contemplated by Section 

1 2 0 . 5 8 ( 1 ) ( e ) ,  F l o r i d a  Statutes, in not mandated. Therefore, R u l e  

2 5 - 2 2 . 0 5 8 ( 1 )  and ( 2 ) ,  Florida Administrative Code, does not 

contravene S e c t i o n  1 2 0 . 5 8 ( 1 ) ( e ) ,  F l o r i d a  Statutes. 

1* 

- 

61. R u l e  2 5 - 2 2 . 0 5 8 ( 3 ) ,  Florida Administrative Code, 

addresses opportunities where a single Commissioner or a h e a r i n g  

officer from t h e  Division of Administrative Hearings conauc ted  2 

hearing. Respondent must comply with S e c t i o n  120.58(l)(e), 

F l o r i d a  Statutes, in that instance to include providing en 

opportunity f o r  o r a l  argument prior to the e n t - y  of a finel order 

by the Commission, assuming the request f o r  oral argument was 

t i m e l y  made. Rule 2 5 - 2 2 . 0 5 8 ( 3 ) ,  F l o r i d a  Adninistrative Code, 

guarantees  that right to request o r a l  argument. It does not 

reserve discretion to the Commission i n  responding to t h e  

request, 2nd it must be presumed the Commission will act 

consistent with existing law. Rule  2 5 - 2 2 . 0 5 8 ( 3 ) ,  Florid2 

Administrative Code, does n o t  contravene Section 1 2 0 . 5 8 ( 1 ) ( e ) ,  

F l o r i d a  S t a t u t e s .  

J 

6 2 .  The advisory memoranda prepared by Commission sraff who 

do noc Zestify at h e a r i n g  are not documents which constitute 

30 
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proposed o r d e r s  o f  recammended orders. They are c o n t e m p l a t e d  by 

and consistent with Seccion 120.66((1)(b), Florida Statutes. The 

advisory memoranda a r e  n o t  matters about which exception may be 

taken. 

6 3 .  It is not necessary to cons ide r  the alleged violation 

of S e c t i o n  1 2 0 . 5 3 5 ,  F l o r i d a  S t a t u t e s ,  in that the subject r u l e s  

under challenge have been upheld. 

Based upon the f a c t s  found and t h e  c o n c l u s i o n s  of law 

r e a c h e d ,  it i s ,  

ORDERED: 

T h a t  t h e  p e t i t i o n  t o  determine t h e  invalidity of Ru les  

2 2 . 0 5 6 ( 1 ) ( a )  and (51, F l o r i d a  Administrative Code, Rule 25- 

2 2 . 0 5 6 ( 4 ) ( 0 ) ,  Florida Administrztive Code, and Rule 2 5 - 2 2 . 0 5 8 ,  

Florida A d m i n i s t r z t i v e  Code, i s  denied and the case d i s m i s s e d  

both as t o  challenges pursuant to S e c t i o n  120.54 and Section 

120.56, Florida S t a t u t e s ,  and t h e  request for Section 120.535, 

Florida S t a t u t e s ,  hear ing .  

25-  

.-.- ' W"Z.and .CPDEREIl."&is J -'-* 2 Z m  day of -August. ,1993, in 

Tallahassee, Florida. 

CHARLES C. AD-, Hearing Officer 
D i v i s i o n  o f  Administrative Hear ings  
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, F l o r i d a  32399-1550 
(904) 4 8 8 - 9 6 7 5  

Filed with t h e  Clerk of the 
D i v i s i o n  of Administretive Hear ings  

31 



this 27th day of August, 1993. 

APPENDIX CAsE NO. 93-2956RX 

The following discussion is given concerning the proposed 

facts submitted by the parties: 

Petitioner's F a c t s :  

Paragraphs 1 through 11 a r e  subordinate to facts f o u n d .  

Paragraphs 12 through 14 constitute legal argument. 

Paragraph 15 is subordinate to f a c t s  found .  II 

Paragraphs  16 through 18 are not necessary t o  t h e  resolution of 
the dispute. 

Paragraph 1 9  i s  subordinate to facts found .  

Paragraph 2 0  i s  n o t  necessary to the resolution of the dispute. 

Paragraphs 21 and 22 are subordinate to f a c t s  found. 

Paragraph  23 is in keeping with.Section 3 5 0 . 0 1 ( 5 ) ,  Florida 
Statutes, but is not necessary to the 
resolution of the dispure. 

Paragraphs 24 and 25 are subordinate to f ac t s  found. 

Parag raphs  26 through 28 are not necessary t o  t h e  resolution of 
the dispute. 

Respondent's Facts :  

Pnragraphs 1 th rougn  13'are subordinate to facts' found. 

Paragraphs 14 t h r o u g h  20 are n o t  necessary to the resolution of 
the dispute. 

Paragraphs 22 throuqh 24 are not necessary to the resolution of 
:he dispute with the exception of the 
zeference to receipt of  copies of post-hearing 
submissions by Commissioners assigned to the 
2roceeding. T h a t  reference is subordinate to 
f a c t s  found. 

Paragraphs 25 through 2 8  are subordinate to facts found .  

Paragraph 29 is not necessary to t h e  resolution of the d i s p t e .  

Paragraphs 30 and 31 a r e  subordinate to f a c t s  found. 

Paragraph 32 is n o t  necessary to the resolution 05 the d i s p u t e .  
2 7  
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pies furnished: 

Ross Stafford Surnanran, E s q u i r e  
Legal Envixonmental A s s i s t m c e  Foundation 
1115 Nor th  Gadsden Street 
Tallahassee, FL 3 2 3 0 3  

Marsha 3 .  3ule 
Assoc ia t e  G e n e r z l  Counse l  

106 East Gaines S t r z e t  
Tallahassee, FL 3 2 3 9 9  

- F l o r i d a  Public Service Coxmission 

f a c t s  

J i m  Smi th ,  Secretary of State 
Departnent of S t a t e  
The C a p i t o l  
Tallahzsses, FL 3 2 3 9 9 - 0 2 5 0  

L i z  Cloud, Chief 
Bureau of Ad i i in i s t r a t ive  Code 
T h e  C a p i t o l  - 1 8 0 2  
Tallahzssee, FL 3 2 3 9 9 - 0 2 5 0  . 

Carroil Webb, Zxecutive DIzEsctor 
Administrztive Prcceaure CommFttee 
1 2 0  Holland a u i l d i n q  
T%llahzssee, FL 3 2 3 9 9 - 1 3 0 0  

Jesslyn Krouskrup 
J o i n t  Administrative Procedures 

120 i lo i land~ BuildMq ' 
Tallahassee, FL 32301 

Commit tea 

found. 

NOTICE OF RIG*EC TO JUDICIpL REVIEW 

A party who is adversely e f e c t e d  by t h i s  Final Order is entitled 
to judicial r e v i e w  pursuant to Seczion 1 2 0 . 6 8 ,  Florida S t a t u t e s .  
Review proceedings are governed by t h e  Florida Rules of Appellate 
Procedure. Such proceedings axe comenced by filing one copy'of 
a Notice of Appeal with the Agency Clerk of the Division of 
Administrative Hearings and a second copy, accompanied by filing 
fees prescribed by l a w ,  wich t h e  D i s t r i c t  Court of Appeal, F i r s t  
D i s t r i c t ,  or w i t h  the District Court of ADpeal in the Appellate 
D i s t r i c t  where the party resides. The &ice of Appeal must be 
filed within 30 days of r e n d i t i o n  of the order to be reviewed. 
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