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PRELIMINARY STATEMENT 

Petitioner was the defendant in the Criminal Division of the County Court of the 

Fifteenth Judicial Circuit, In and For Palm Beach County, Florida and the appellee in 

the Fourth District Court of Appeal. Respondent was the prosecution and the appellant 

below. 

In the brief, the parties will be referred to as they appear before this Honorable 

court. 
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STATEMENT OF THE CASE AND FACTS 

Appellee, Richard J. Marcolini, was charged with the misdemeanor offense of 

trespass and larceny with relation to utility or cable television services in violation of 

Section 812.14(2)(c), FZa. Stat. (1991). Section 8 12.14(3) establishes a statutory presumption 

of an intent to violate said statute. Appellee subsequently filed a written motion to 

declare Section 812.14, FZa. Stat. (1991) unconstitutional. R 17-32. A hearing was held on 

Appellee's motion on November 23, 1993. The Trial Court rejected Appellee's argument 

that Section 812.14(2)(c) was unconstitutional on the ground that it was void for 

vagueness. T 62. At the conclusion of the hearing the Trial Court ruled that the 

statutory presumption contained in Section 8 12.14(3), F.S. (199 1) was unconstitutional 

because "this raises an impermissible presumption of guilt that isn't really rationally 

related to-I mean this is not beyond a reasonable doubt .... So I think that it is, like 

Defense said, an unconstitutional shifting of the burden. And I declare that Section of 

the law to be unconstitutional. And I think it could be written in such a way that it 

could be constitutional." R 59-60. The Trial Court ruled in his written order that Section 

812.14(3), F.S. (1991), "creates an unlawful mandatory presumption even if it is rebuttable 

and is therefore unconstitutional on its face." R 59-61. 

Appellee-State filed a Notice of Appeal with the Fourth District Court of Appeal. 

The Fourth District in a written opinion rendered on February 1, 1995, State v. 

Marcolini, 20 Fla. Law. Weekly D300 (Fla. 4th DCA Feb. 1, 1995) [See Appendix 11 

reversed the order of the trial court declaring Section 812.14(3), FZa. SM. (1991) 

unconstitutional. 

Petitioner-Defendant filed a timely Notice of Discretionary Review to this 

Honorable Court [See Appendix 21. 
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SUMMARY OF ARGUMENT 

Petitioner respectfully submits that this Honorable Court has discretionary 

jurisdiction over the instant cause on three (3) separate grounds. 

First, the Fourth District Court of Appeal expressly declared valid a Florida state 

statute, Section 8 12.14(3), Fla. Stat. (1991), entitled: "Trespass and larceny with relation 

to utility or cable television fixtures." Second, the opinion of the Fourth District 

expressly and directly conflicts with this Court's decision in MacMiZZan u. State, 358 So. 

Zd 547 (Fla. 1978) on the same question of law. See State v. MarcoZini, 20 Fla. Law 

Weekly at D302. Third, the Fourth District expressly interpreted the due process clause 

of the Fourteenth Amendment to the United States Constitution which this Court has 

discretionary jurisdiction to review. Hence, this Honorable Court should grant 

discretionary review based on any of the grounds cited herein. 
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ARGUMENT 

THIS COURT HAS JURISDICTION OVER THE 
INSTANT DECISION OF THE FOURTH DISTRICT 
ON THREE (3) SEPARATE GROUNDS. 

This court has the power to review a district court decision which expressly and 

directly declares valid a state statute. Article V, Section 3(b)(3), Florida Constitution 

(1980), which states: "[The Supreme Court] may review any decision of a district court 

of appeal that expressly and directly declares valid a state statute." 

Robbins, 556 So. 2d 1381 (Fla. 1989). 

See also Kane v. 

The Fourth District in the instant cause held that Section 812.14(3), Fla. Stat. 

(199 l)', the statutory presumption contained within the "theft of utilities" statute, Section 

8 12.14(2)(c),' was constitutional. See State v. Marcolini, supra [Appendix 11. 

L (3) The presence on property in the actual possession of a person of any device or 
alteration which affects the diversion or use of the services of utility so as to avoid the registration 
of such use by or on a meter installed by the utility or so as to otherwise avoid the reporting of 
use of such service for payment shall be prima facie evidence of the violation of this section by 
such person; however, this presumption shall 

(a) The presence of such a device or alteration can be attributed only 
to a deliberate act in furtherance of an intent to avoid payment for 
utility services; 

(b) The person charged has received the direct benefit of the 
reduction of the cost of such utility services; and 

c) The customer or reci ient of the utilit services has received the 

apply unless: 

6 irect benefit of such uti r! ity service for at Y east one full billing cycle. 

[Emphasis Supplied]. 

Section 812.14(2)(c) provides, in ertinent part, that it is unlawful to: Use or receive 
the direct benefit from the use of a utility, ca le television service, or community antenna line 
service knowing, or under such circumstances as would induce a reasonable person to believe, that 
such direct benefits have resulted from any tampering with, altering of, or iyury to any 
connection, wire, conductor meter, pipe, conduit, line, cable, transformer, ampli ier or other 
apparatus or device owned, operated, or controlled by such utility or cable television service or 
community antenna line service, for the purpose of avoiding payment. 

El 

2 
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A decision expressly construing a provision of the state or federal constitution is 

See Article V, Section 3(b)(3), also subject to the discretionary review of this court. 

Florida Constitution (1980); F2u.R.App.P. 9.030(a)(2)(A)(ii). Here, the decision of the 

Fourth District expressly construed, explained, or defined the due process clause of the 

Fourteenth Amendment of the United States Constitution. See Studte u. MarcoZini, 20 Fla. 

Law Weekly at D300-301. 

Finally, the instant opinion of the Fourth District expressly and directly conflicts 

with the Court's decision in MacMiZZan v. State, 358 So. 2d 547 (Fla. 1978)(See Appendix 

3) on the same question of law. This Court in MacMiZZan held that the predecessor 

statutory presumption [Section 8 12.14(3), F h ,  Stat. (1976)l was unconstitutional on it's 

face. 

This Court held that: 

Sub judice, we need not consider whether the subject 
statutorily created presumption meets the reasonable doubt 
standard since we agree with appellant that it does not satisfy 
the rational connection standard. Under the challenged statute, 
the presumed fact of intent to violate and of violation comes 
into play merely upon proof that the property wherein 
diversion of some sort has occurred is in the actual possession 
of the accused or upon proof that the accused has received 
direct benefit from a utility. We find that it cannot be said 
with substantial assurance that the presumed fact that 
defendant is guilty of violation of Section 812.14, Florida 
Statutes Supp. 1976), is more likely than not to flow from the 

Eenefits. roperty or one 
receiving direct benefits would not more li i elv than not be 

roved 'f act of possession of the premises or receipt of 
One in actual possession of 

the guilty person. Such an inference is irrational'and arbitrary. 

MacMillan, 358 So. 2d at 549-550. 

In the instant case, the Fourth District, in reversing the order of the trial court, 

relied on this court's decision in State v. Rolle, 560 So. 2d 1154 (Fla, 1990) but "recognized 

that we are creating conflict with MacMiZZan, we are satisfied that we should follow Rolle, 
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particularly in light of the refinement of this area of the law in the interim." Marcolzni, 

20 Fla. L. Weekly at D302. 

Petitioner respectfully submits that the statutory presumption created by Section 

812.14(3) is unconstitutional under the due process clause. Said presumption is 

mandatory, not permissive, which unconstitutionally shifts the burden of proof to 

Petitioner-Defendant and relieves the state of the burden of persuasion on elements of the 

offense charged in violation of the due process clause of the Fourteenth Amendment. See 

Yates w. Euatt, 111 S. Ct. 1884 (1991); In Re Winship, 397 U.S. 358 (1970). 

Therefore, based on the grounds cited by Petitioner, this Honorable Court has 

discretionary jurisdiction over the instant case. Petitioner requests this Court to grant his 

petition for discretionary review, declare Section 8 12.14(3) unconstitutional and affirm the 

order of the trial court declaring said statute unconstitutional. 
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CONCLUSION 

Petitioner requests this Court to accept jurisdiction to review the merits of this 

case. 

Respectfully Submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 

"'ANTHOW CXVELLO 
Assistant Public Defender 
Florida Bar No. 266345 
Criminal Justice Building/bth Floor 
421 3rd Street 
West Palm Beach, Florida 33401 
(407) 355-7600 

Attorney for Richard Marcolini 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof has been furnished by courier to Myra 

Fried, Assistant Attorney General, Third Floor, 1655 Palm Beach Lakes Boulevard, West 

Palm Beach, Florida 33401-2299 this 23rd day of February , 1995. 
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