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STATEMENT OF THE CASE AND THE FACTS 

The respondent, the former husband, was the prevailing party 

in an action by the petitioner, the former wife, to modify or amend 

the final judgment dissolving their marriage. The parties, who 

were divorced in 1986, had entered into a marital settlement 

agreement which was incorporated in the final judgment dissolving 

their marriage and which provided, among other things, that the 

petitioner would receive a share of the respondent's military 

retired pay upon h i s  retirement according to a formula agreed upon 

by the parties. (References to the decision of the First District 

Court of Appeal in Kelson v. Kelson, 19 Fla. L. Weekly D.2587 (Fla. 

1st DCA December 7, 1994) shall be denoted as l1S1p. Op."). (Slp. 

Op. 2). Following the parties, divorce, Congress enacted the 

Voluntary Separation Incentive Program, 10 U.S.C.A. S1175 (West 

1994) , hereinafter referred to as 11vSI,ll and the respondent elected 

to retire under that program before reaching twenty years of active 

duty at which time he would have been entitled to retired pay. 

( S l p .  Op. 2 ) .  The petitioner filed an action to modify or amend 

the final judgment to provide that she receive a share of the VSI 

benefits commensurate to the share of the respondent's retired pay 

to which she was entitled under the marital settlement agreement 

and final judgment. (Slp. Op. 1). 

The trial court found that VSI benefits were not the same as 

o r  the equivalent of retired pay and that it had no jurisdiction 

under McCarty v. McCartv, 453 U.S. 210, 2101 S.Ct. 2728, 69 L.Ed.2d 

589 (1981), or the Uniformed Services Former Spouses Protection 
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Act, 10 U.S.C.A § 1408 (West 1983 & Supp. 1994), hereinafter 

referred to as llUSFSPA,ll to divide VSI benefits between the 

parties. (Slp. Op. 3). The trial court further found it had no 

jurisdiction to modify the settlement agreement to go beyond the 

agreed upon division of retired pay. (Slp. Op. 3 ) .  

An appeal was taken to the First District Court of Appeal to 

review the trial court order denying the petition. On December 7, 

1994, the First District affirmed the trial court. Kelson v. 

Kelson, No. 93-3 03 (Fla. 1st DCA December 7, 1994). The district 

court held that, under McCartv, federal law preempts state law with 

regard to the divisibility of military benefits. The district 

court went on to hold that as the subsequently enacted USFSPA only 

expressly authorizes state courts to divide military retired pay, 

McCarty applies to VSI benefits and state courts do not have the 

authority to divide such benefits between spouses. (Slp. Op. 5 ) .  

The court further found that VSI benefits are not the same as o r  

equivalent to retired pay and, therefore, the marital settlement 

agreement could not be interpreted as encompassing the VSI benefits 

under the term “retired/retainer pay.l1 (Slp. Op. 7). 

Petitioner’s motion f o r  rehearing, motion for rehearing en 

banc, and suggestion of direct conflict or ,  in the alternative, a 

question of great public importance, were denied on January 26, 

1995. (App. A-2). The petitioner’s notice to invoke the 

discretionary jurisdiction of this Court was timely filed on 

February 24, 1995. 
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SUMMARY OF THE ARGUMENT 

I n  t h i s  case, t h e  d i s t r i c t  c o u r t  of appeal  he ld  t h a t  V S I  

b e n e f i t s  are not  t h e  same as or equ iva len t  t o  m i l i t a r y  r e t i r e d  pay. 

(S lp .  Op. 7 ) .  I t  he ld  t h a t ,  under McCartv v. McCartv, 453 U.S. 

210, 101 S.Ct. 2728 .  6 9  L . E d . 2 d  589 (1981), f e d e r a l  l a w  p rec ludes  

s ta te  c o u r t s  from d i v i d i n g  V S I  b e n e f i t s  and, f u r t h e r ,  t h a t  t h e  

USFSPA does no t  a u t h o r i z e  s ta te  c o u r t s  t o  d i v i d e  V S I  b e n e f i t s  

because V S I  b e n e f i t s  do not  c o n s t i t u t e  r e t i r e d  or r e t a i n e r  pay. 

(S lp .  O p .  5 ) .  The d i s t r i c t  c o u r t ,  whi le  c o r r e c t l y  r e c o g n i z i n g t h a t  

t h e  F i f t h  D i s t r i c t  Court of Appeal had reached a c o n t r a r y  

conclus ion  on these same i s s u e s  i n  Abernethy v. F ishkin ,  638 So. 2d 

160 ( F l a .  5 t h  DCA 1994), i n c o r r e c t l y  found t h a t  conclus ion  t o  be i n  

dictum. (S lp .  Op .  4 ) .  Because t h e  former husband i n  Abernethv 

contended t h a t  V S I  b e n e f i t s  d i d  not  c o n s t i t u t e  re t i red pay and t h a t  

t r i a l  c o u r t  w a s  precluded from d i v i d i n g  such b e n e f i t s  under 

McCarthv and t h e  USFSPA, it was necessary  f o r  t h e  Abernethv c o u r t  

t o  decide t h o s e  i s s u e s  and, consequent ly ,  i ts  d e c i s i o n  on t h o s e  

i s s u e s  is  no t  d ic ta .  Abernethy v. F i shk in ,  638 So. 2d 160, 1 6 2  

(Fla. 5 t h  DCA 1 9 9 4 ) .  Accordingly, p e t i t i o n e r  contends t h a t  t h e  

d e c i s i o n  of t h e  F i r s t  D i s t r i c t  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  

w i th  a d e c i s i o n  of ano the r  d i s t r i c t  c o u r t  of appeal  of t h i s  s ta te .  
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JURISDICTIONAL STATEMENT 

The Florida Supreme Court has discretionary jurisdiction to 

review a decision of a district court of appeal that expressly and 

directly conflicts with a decision of the Supreme Cour t  or another 

district court of appeal on the same point of l a w .  Art. v s 
3(b)(3) Fla.Const. (1980); F1a.R.App.P. 9.030(a)(2)(A)(kv). 
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ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF APPEAL IN THIS CASE 
EXPRESSLY AND DIRECTLY CONFLICTS WITH THE DECISION OF THE 
FIFTH DISTRICT COURT OF APPEAL IN Abeznethv v. Fishkin, 
638 So. 2d 160 (Fla. 5th DCA 1994). 

In this case, the final judgment of dissolution incorporated 

an agreement which provided that the wife would receive, as a 

equitable division of property, a percentage of the husband’s 

military retired pay upon his retirement from the Marine Corps, 

that percentage being based upon a formula agreed upon by the 

parties. (Slp. Op. 2 ) .  After the dissolution, but before t h e  

husband had achieved twenty years of service and eligibility f o r  

retired pay, Congress enacted and the husband elected to receive 

benefits under the VSI program. (Slp. Op. 2 ) .  The wife petitioned 

to modify or amend the final judgment to include specific language 

allowing her an interest in the VSI benefits on the ground t h a t  VSI 

benefits were the functional equivalent of the retired pay to which 

she was entitled under the agreement, that the husband elected such 

benefits in lieu of retired pay, and that the parties could not 

have anticipated the husband’s receipt of VSI benefits in lieu of 

retired pay because no such benefits were available at the time of 

the agreement. (Slp. O p .  2). The husband argued that VSI benefits 

are not the same as or equivalent to retired pay and that the court 

had no jurisdiction to modify the property settlement agreement. 

(Slp. Op. 2 ) .  The t r i a l  court agreed with the husband and denied 

the wife‘s petition. (Slp. O p .  3 ) .  

In this case, the First District Court of Appeal affirmed the 

trial court decision, rejected the wife‘s arguments, and stated: 

5 



Mrs. Kelson argues that the fact that the  statute creating 
Voluntary Separation Incentive benefits was not in existence 
at the time the agreement was drafted, coupled with the 
similarities between VSI benefits and retired pay (such as the 
method of calculating the amount) permit an interpretation 
that the term ‘retired/retainer pay‘ as used in the agreement 
encompasses the Voluntary Separation Incentive Benefits. The 
Fifth District Court of Appeal reached a conclusion supporting 
that result in dictum * in Abernethv v. Fishkin, 638 So. 2d 
160 (Fla. 5th DCA 1994). With all due respect to our sister 
court, we cannot agree that VSI benefits may be considered 
retired pay f o r  these purposes. 

(Slp. op. 4). 

In footnote 1, designated above as *, the court stated: 
The court was not required to reach the question whether VSI 
benefits are retirement pay because of the specific terms of 
the agreement between the parties. The former husband had 
specifically obligated himself to make the agreed payments 
without limiting the source of funds to anticipated retired 
Pay- 

(Slp. op. 4). 

In Abernethv v. Fishkin, 638 So. 2d 160 (Fla. 5th DCA 1994), 

the Fifth District Court of Appeal decided the appeal of a case 

strikingly similar to this case. In Abernethv the judgment 

dissolving the marriage incorporated an agreement which provided 

the wife would receive twenty-five percent of the husband’s 

military retired pay when he retired. The agreement also provided 

that the husband could take no action to defeat the wife‘s interest 

in his retired pay, a. at 161. After the dissolution but before 

he had served twenty years and became eligible f o r  retired pay, the 

husband voluntarily left the service and received VSI benefits. 

The wife moved for enforcement of the divorce decree, arguing that 

the husband had defeated her  right to receive a portion of his 

retired pay by selecting V S I  benefits and thereby violated the 

6 



agreement. Id. at 161. The trial court agreed and ordered the 

husband to pay twenty-five percent of every VSI payment t o  the wife 

and the husband appealed. 

After summarizing the facts, the Fifth District stated: 

In attacking the trial court's order of enforcement, 
husband's principal contention is that, under the doctrine of 
federal preemption, the trial court lacked authority to order 
him to pay 25% of his VSI payments to the wife regardless of 
the provisions contained in the parties' property settlement 
agreement and the final judgment ... The husband argues that, 
under the reasoning in McCartv, federal law precludes state 
c o u r t s  from distributing VSI benefits in dissolution 
proceedings because such distribution frustrates Congress' 
intent in enacting the VSI program. 
argues that the USFSPA does not authorize state courts to 
distribute VSI because VSI does not constitute retired or 
retainer pay. 

the 

The husband further 

- Id. at 161-162. 

The court then expressly rejected these arguments and, after 

analyzing the legislative history of the VSI program, concluded VSI 

benefits were the same as retired pay and that the trial court had 

jurisdiction to order the husband to pay a portion of the VSI 

benefits to the wife. Id. at 162-163. 

Only after reaching this conclusion did the Abernethv court 

address the effect of the  provision of the agreement that the 

husband not take any action to defeat the wife's interest in his 

military retired pay, stating, 

Even assuming, arguendo, that Congress has not authorized 

property settlement agreement ... 
state courts to distribute VSI benefits, we still would 
affirm the trial court's order enforcing t h e  parties' 

- Id. at 163. 
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Ifl 

It is clear that the decision of the Abernethy court that VSI 

benefits constitute retired pay is not dictum as determined by the 

First District below. It was necessary for the Abernethy court to 

address this issue as it was specifically raised by the husband on 

appeal and went to the jurisdiction of the trial court to enter the 

order appealed. Where a statement is necessary to the disposition 

of a case, it is not mere dicta. Therrell v. Reillv, 111 Fla. 805, 

151 So. 305 (Fla. 1933). Further, it is clear that the court below 

specifically decided that VSI benefits do not constitute retired 

pay and, therefore, its decision is in direct conflict with 

military retired pay. 
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FIRST DISTRICT, STATE OF F L O R I D A  
MI.C-~ELLE M. KELSON, FORMER 
W I F E ,  NOT FINAL UNTIL TIME EXPIRES'TO 

FILE MOTION FOR REHEARING AND 
Appellant, DISPOSITION THEREOF IF FILED ' 

V .  

CASE NO. 9 3 - 3 0 0 3  
RUSSELL M .  KELSON, FORMER 
HUSBAND, 

Appellee. 

/ 

Opinion filed aecerriaer 7 ,  1 9 9 4 .  

An appeal f rom the Circuit CourL f o r  Santa Rosa Coun ty .  
Paul  Rasmussen, Judge. 

Gordon E. Welch of The C e n t e r  f o r  Family Law, P . A . ,  PeEsacola, 
f o r  Appellant. 

Kathryn L .  Runca of Michael J. Griffith, P . A . ,  Pensacola, f o r  
~ p p  e 1 1 ee . 

DAVIS, J. 

Michelle  els son, former w i f e ,  appeals an order  denying her 
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motion ta--madify t h e  final judgment of dissolution which 

incorporated the parties' marital settlement agreement, we affirm. 

The final judgment incorporated a marital settlement agreement 

bktween Michelle and Russell Kelson which was drafted by Mrs. 

Kelson's attorney. One of the terms of the p r o p e r t y  settlement 

portion of the marital settlement agreement w a s  a formula f o r  t h e  

division of t he  former husband's anticipated retired pay from the 

United States Marine Corp .  After the entry of the final judgment: 

of dissolution but befo re  the former husband achieved t w e n t y  years 

of service and eligibility f o r  retired pay, Congress enacted, and 

the former husband elected, the  Voluntary Separation Incentive 

Program (VSI) . 

Russell Kelson l e f t  the Marine C o r p s  a f t e r  approximately 

sixteen years of service, receiving an annual VSI payment for a 

specific term of years ra ther  than retired pay in monthly 

increments for life. Michelle Kelson argues that: this is the 

functional equivalent of the retired pay she is entitled to share 

under the parties' agreement and that the failure of the parties t o  
*, '. 

anticipate the possibility of Voluntary Separation Incentive 

payments in lieu of retirement benefits was a mutual mistake of 

fact  resulting from the  fact  that  t h e  program simply d i d  n o t  exist 

when the marital settlement agreement was drafted. Russell Kelson 

responds that Voluntary Separation Incentive payments a re  

distinctly different from retired benefits and that the t r i a l  c o u r t  

lacked jurisdiction t o  modify the property settlement agreed to 

2 



between the  parties. The trial court held that Voluntary 

Separation Incentive Benefits were not the same thing as 

retired/retainer pay as defined by federal l a w  and that the court 

ldcked jurisdiction to modify t he  property settlement agreement to 

go beyond the agreed upon division of retired/retainer pay. We 

affirm. 

The starting p o i n t  for any analysis m u s t  be the terms of the 

marital Settlement agreement entered into between the parties. 

Such an agreement, "entered into voluntarily after full disclosure 

and then ratified by the  trial court, is a contract subject t o  
interpretation like any other c0ntract.I' Pettv v. Pettv, 5 4 8  

SO. 2d 7 9 3 ,  796 (Fla. 1st J X A  1 9 8 9 ) .  This agreement purported to 

divide Major Kelson's non-vested, non-matured right to military 

retired pay. Under Florida law, a c o u r t  in a dissolution 

proceeding may equitably divide the non-vested, non-matured right 

of a spouse  to military retired pay.  DeLoach v. DeLoach, 5 9 0  

SO. 2d 9 5 6 ,  9 5 9  (Fla. 1st DCA 1 9 9 2 ) .  When the trial court is 

making an equitable distribution of a non-vested pension plan, it 

must  take i n t o  account the effect on t h e  value of those pension 

rights of the possibility that some event such as death or 

termination of employment would destroy the pension rights befo re  

they mature. L L  at 962. We must  presume t ha t  this marital 

settlement agreement, drafted by Mrs. Kelson's attorney, also 

accounted for the possibility that some event such as death or 

3 
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they could mature. Cf. Abe rnethv v. Fishkin, 638 So. 2d 160, 163 

(Fla. 5 t h  DCR 1994) ("husband specifically agreed that he would take 

no a c t i o n  which would defeat the wife's r i g h t  to receive 25% of his 

retirement pay and that, if necessary, he would self-implement the 

agreement's payment provisions") . The present agreement does not 

indicate any intent by the parties to provide for any contingencies 

other than division of vested and matured retired pay upon the 

event of Major Kelson obtaining the right to such payments. 

M r s .  Kelson argues that the fact that t h e  s t a t u t e  creating 

Voluntary Separation Incentive benefits was n o t  in existence at t h e  

time the  agreement was drafted, coupled with the similarities 

between VSI benefits and retired pay (such as the  method of 

calculating the amount) permit an interpretation that t h e  term 

"retired/retainer pay" as used in the agreement encompasses the 

Voluntary Separation Incentive benefits. The Fifth District Court 

of Appeal reached a conclusion supporting that result in dictum' in 

Abernethv v, Fishkin, 638 So. 2d 160 (Fla. 5th DCA 1994). With all 

due respect to our sister court,.we cannot agree that VSI benefits 

may be considered retired pay for these purposes. 

In McCartv v. McCar t v  , 453 U.S. 210 (19811, the United States 

Supreme Court: reversed a California decision dividing military 

'The c0ur.t was not required to reach the question whether 
VSL benefits are retirement pay because of the specific terms of 
the agreement between the parties. The former husband had 
specifically obligated himself t o  make the agreed payments 
without limiting the source of the funds to anticipated retired 
pay.  638 So. 2d a t  1 6 3 .  

4 8 
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nondisability retired pay as community property. The Court held 

that federal law preempts state law with regard to the divisibility 

of such military benefits in dissolution proceedings. Congress 

p2omptly enacted the Uniformed Services Former Spouses1 Protection 

Act, 1 0  U.S.C. 5 1408. In light of McCartv, Congress adopted 

provisions of USFSPA t o  provide specifically limited authority f o r  

State Courts to make awards of the expressly described retirement 

benefits. to the e x t e n t  that a benefit 

falls outside the specifications of  the USFSPA,  McC.artv is still 

valid law. The United States Supreme Court said so expressly in 

However, it is clear that, 

m s ~ l l  v .  Mansel 1, 4 9 0  U.S. 581 (1989) (state court has no 

authority to treat military retired pay as community property 

except to t h e  extent permitted under the "plain and precise 

language" of the USFSPA) . The USFSPA permits the division in 

dissolution proceedings of the lldisposable retired or retainer pay" 

of a member 6f the military services. It does n o t  permit division 

of retired pay to the extent that the benefits are reduced by non- 

taxable disability benefits, because that is specifically excluded 

from the definition of lfdisposable retired or retainer pay." a 
at 5 9 4 - 9 5 ;  -P- also McMahan v. McMahan, 567 So. 2d 9 7 6 ,  979  (Fla. 

1st DCA 1990) (Congressional g r a n t  of a u t h o r i t y  to t h e  states to 

equitably divide military retired pay was explicitly limited to the 

plain and precise language of USFSPA, and s t a t e  courts may n o t  go 

beyand what the s t a t u t e  specifies), 



"Separation pay, 'I as distinct from "retired pay, If has been 

held not to be subject to division as community property.2 AS the 

f Kuzmiak, 176 court cogently explained i n  In Re MarGaae o 

cai.App.3d 1152, 1157 (Gal. Dist. ct. ~ p p . ) ,  ce r t .  denied mem., 4 7 9  

U.S. 885 (1986) I the purposes of separation and retired pay are 

different. Separation pay i s  the p e r s o n a l  p r o p e r t y  of the service 

member, f o r  its purpose is to ease the transition to civilian life. 

Retired pay, on the  other hand, is a contractual obligation 

designed to constitute compensation f o r  past services rendered. 

See d s o  Diffenderfer v .  Diffenderfer, 491 so, 2d  2 6 5 ,  267 (Fla. 

1986) (pension p l a n  is contractual right of value pbta ined  in 

exchange for lower ra te  of compensation during marriage). When 

those services were rendered, and the  compensation ilearnedii during 

the marriage, there is a rationale f o r  awarding a percentage of a 

pension to a former spouse which is not: present in the  distribution 

of separation pay. Applying this rationale, the Kiizm iak court held 

that involuntary s e p a r a t i o n  pay was n o t  encompassed by the 

provisions of the USFSPA. 176 Cal.App.3d at 1157. We believe that; 

t he  same result must apply to voluntary separation pay. 

The federal statutes,  governing t h e  armed forces are  replete 

with examples of the  distinction between 'fseparation" and 

Ifretirement. re, e .aL,  10 U.S.C. 5 1201, 5 1204 (retirement) 

2The same reasoning app l i e s  i n  s t a t e s  in which marital 
a s s e t s  are subject to equitable distribution rather than division 
under the p r e c e p t s  of community p r o p e r t y .  

6 

m 
I 
I 
I 
I 
I 
I 



with 10 U.S.C. 5 1 2 0 3 ,  5 1206 (separation). Chapters 59 and 60 of 

T i t l e  1 0  of  the United S t a t e s  Code govern separation, Chapter 61 is 

entitled I'Retirement or Separation f o r  physical Disability," and 

Chapters 63 through 73 govern various aspects of military 

retirement, from the  age or length of service required to be  

entitled to retired pay, to the 

election t o  purchase an annuity with a portion of one's retired 

pay, and so on.  under traditional rules of statutory construction, 

to the computation of retired pay, 

we are constrained to assume that Congress deliberately used the 

word "separationnt and not "retirement11 when creating VSL benefits, 

and further t h a t  separation benefits were deliberately excluded 

f r o m  the reach of the  USFSpA by the limitation of its reach t o  

"disposable retired or retainer pay" as defined in 10 U.S.C.A. 5 

1408(a) (4). $pe Russell0 v. U. S . ,  4 6 4  U . S .  16, 23 (1983). This 

conclusion is supported by the f a c t  that Congress n o t  o n l y  failed 

t o  expressly incorporate V S I  benefits wi th in  t h e  USFSPA, b u t  

specifically provided that VSI benefits are not: transferable during 

the l ' i fe  of the recipient. 1 0  U.S.C.A. 5 1 1 7 5 ( f )  (west 1994). 

Accordingly, we conclude that VSI benefits are n o t  "retired pay" 

and affirm the decision of  the trial court tha t  the marital 

settlement agreement between Major and M r s .  Kelson cannot  be 

the VSI benefits under the t e r m  interpreted as encompassing 

"retired/retainer pay.  I' 

, Having concluded that th agreement cannot be interpreted as 

already providing f o r  the division of these b'enefits, the  next 

7 



. -. 

question i s  whether the trial court had jurisdiction to modify the 

agreement so as to extend its reach to encompass VSI benefits. 

This was clearly a p r o p e r t y  settlement provision, with no i n t e n t  

t&t these benefits would be provided for t h e  support of Mrs, 

Kelson as a form of or i n  lieu of alimony. There has been no 

allegation that  this agreement was procured by fraud, duress, 

deceit, coercion or over-reaching. Therefore the trial court 

correctly concluded that it  was without jurisdiction to modify this 

agreement See Pettv v. P e t t v  , 5 4 8  So. 2d 7 9 3 ,  7 9 5  (Fla. 1st DCA 

1989); Bockhoven v .  BockhovPn, 444 So. 2d 3 0 ,  3 2  (Fla. 5 t h  DCA 

1983). 

The order of t h e  t r i a l  court denying Mrs. Kelson's motion to 

amend or modify the f i n a l  judgment of dissolution is AFFIRMED. 

ZEHMER, C.J., CONCURS; BOOTH, J., DISSENTING WITH WRITTEN O P I N I O N .  

a 



BOOTH, J., DISSENTING. 

I r e s p e c t f u l l y  dissent. We should  reverse and remand for 
reconsideration in liqht of  the recent decision i n  Abe rnethv v. 

Fishkin, 638 So, 2d 160 (Fla. 5th DCA 1994), which answered the 

question posed here. The motion to modify below was, in subs tance ,  

for enforcement of the former wife's p r o p e r t y  i n t e r e s t  in former 

husband's voluntary separation incentive (vSI) benefits which, 

* *  

under Abe rne thv, may be treated as 

division. 

9 

're ti remen t , s u b j e c t  to 



DISTRICT COURT OF APPEAL, FIRST DISTRICT 
.> 

7- -. . 

Tallahassee, Flo r ida  32399 
Telephone No. (904)488-6151 

January 26,  1995 

CASE NO: 93-03003 

L.T. CASE NO. 90-435-CA-Ol-DOM 

Michelle M. Kelson, v. Russell M. Kelson, 
Former Wife Former Husband 
____l_________ll____I_____f_l_______ d__4-d---_---I__d- 

Appellant(s), Appellee(s). 

BY ORDER OF THE COURT: 

Appellant's motion f o r  rehearing and motion f o r  rehearing en 

banc, filed December 22 ,  1994, is D E N I E D .  

Appellant's suggestion of direct c o n f l i c t  or, in the 

alternative, suggestion of question of great public importance, 

filed December 22,  1994, is DENIED. 

ZEHMER, CJ., AND DAVIS, J., c o n c u r .  

BOOTH, J., dissents. 

I HEREBY CERTIFY that the foregoing is 
original c o u r t  o rder .  

m 3 

L A + -  <; ~ ---A 
S. WHEELER, C_T_IEM 

By : 
'Deputy Clerk 

Copies : 

Gordon E, Welch 
Kathryn L. Runco 

Michael J. Griffith 

APPENDIX A - 2  



-.. -- 

638 SOUTHERN REPORTER, Zd SERIES x60 Fl-F-.-.-:- 

Richard L. XBERNETHY, 
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A p p el I e e , 
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Monica R. FISHKIX dkla Monica 
R. Abernethy, AppelleelCross- 

Appellant. 

NO. 93-661. 

District Court of Appeal of Florida, 
Fifth Discrict. 

June 10, 1994. 

Following dissolution of parties’ mar- 
riage, order was encered enforcing propen;. 
sectlement scheme by requking former hus- 
band to pay portion of benefitj received upon 
his voluntary separadon from the United 
States .4ir Force by the Circuit Court, Bte- 
vatd Councy, Tonya Rainwacer, J., and both 
sides appealed. The District Court of Xp- 
peal, Diamancis, J., held that: (1) payments 
to which former service member became en- 
titled under che Voluntary Separation Incen- 
tive Program (VSI) qualfied as “retire or 
recainer pay,” ahich was subject to equitable 
aisrribudon; (2) dissolution court had authot- 
icy to require paymenu, even assuming that 
VSI benefits did not qualify as “retire or 
retainer pay”; but  (3) artorney fees should 
noc have Seen awarded absent some evidence 
of wife’s need for fees. 

,Ufirmed in pan,  reversed in par t  and 
remanded. 

1. Divorce -152.3(4) 

Payments to which senrice member be- 
came entitled, upon his v o i u n w  separation 
from the armed semces ,  pursuanc to the 
Voluntary Separatron Incentive Progarn  
NSI) qualified as “retire or recainer pay,“ 
which was subject co *quitable distribution 
upon service member’s divorce under the 
Uniform Sarrices Former Spouse’s Prom-  
tion Act (USFSP.4.). 10 U.S.C.-1 $ 1408. 

See oublicarion Words and ?hrases 
for other juaiciai conswcttons and def- 
inirions. 

Dissolution court order requiring former 
service member to pay to his es-spouse a 
poruon or* any benefits that he received, fol- 
lowing his voluntary separacion from the 
armed services, pursuant LO the Voluntiwy 
Separation Incentive Program NSI) did not 
improperly assign or award VSI benefits to 
wife, even assuming that  VSI benefits did noc 
qualify as “retire or retainer pay” subject to 
equitable distribution under the Uniformed 
Services Former Spouses Protection -ict 
(USFSPA); dissolution court had authonty 
to enforce former service mernbefs promise 
that his ex-wife would receive 25% oE his 
retirement pay, and to require sewice mem- 
ber LO make agreed pajmencs from hls per- 
sonal funds regardless of their source. 10 
U.S.C.A. 9 1408. 

3. Divorce -226 

Prior to awarding attorney fees pursu- 
ant to statute speclCically authorizing such 
awards to opposlng party in dissolsuon pro- 
ceedings, dissolutlon court  should have al- 
lowed evidence of w ” e ’ s  need for attorney 
fees and should have made specific findings 
as to reasonable number of hours expended 
and reasonable hourly race. West’s F.S.A. 
9 61.16. 

4. Divorce -224 

Award of actorney fees In dissolutlon 
actioh, pursuant to statute‘ specifically aucho- 
rizing such awards LO ensue  that each p a w  
has s u n k  ability to secure competent coun- 
sel, must be based on need or* party seeking 
fees and abiiity of other  p m y  to pay fees: 
actorney fees awarded pursuant to statute 
are  not based upon prevailing p w  stan- 
dard. West’s F.SA 3 61.16. 

5. Divorce -2% 

Pnor to auwding  a t u r n e y  fees in aisso- 
lution acrion. pursuant to stature speczcaily 
authorizing such awards GO ensure thac each 
party has similar abdky to  secure compecent 
counsel, trial court should make s p e c d c  end- 
ings as to reasonable number or“ h o r n  &+ 

pended and reasonable houriy rate, West’s 
F.S.X $ 61.16. 
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Daniel D. Mazar of Mead and Mazar, Win- 

Judith E. Atkin, Melbourne, for appel- 
ter Park, for appellanVcross-appellee. 

leelcross-appellan t. 

DIAMANTIS, Judge. 
Richard L. Abernethy (the husband) ap- 

peals the trial court’s order enforcing the 
parties’ final judgment of dissolution and 
awarding attorney’s fees to Monica R. Fish- 
kin (the wife). The wife cross-appeals the 
trial court’s order because it fails to award all 
of her attorney’s fees. We affirm the trial 
court’s order to the extent that it enforces 
the parties’ final judgment of dissolution but 
reverse the award of attorney’s fees and 
remand this cause for further proceedings 
consistent with this opinion. 

In January 1992, the trial court entered a 
final judgment dissolving the parties’ &year 
marriage and incorporating the provisions of 
their property settlement agreement. At the 
time of dissolution, the husband was a mem- 
ber of the United States Air Force. The 
agreement provided that the wife would re- 
ceive twenty-five percent (25%) of the hus- 
band‘s military retirement pay pursuant to 
the Uniformed Services Former Spouses 
Protection Act (hereinafter the “USFSPA”).’ 
Relative to this provision, the husband 
agreed not to merge his retired or retainer 
pay with any other pension and, further, not 
to pursue any course of action that would 
defeat the wife’s right to receive a portion of 
the husband‘s full net disposable retired or 
retainer pay. The husband also agreed to 
self-implement the provisions of the parties’ 
property settlement agreement either by 
making direct payments to the WLfe or by 

I. The USFSPA is currently codified at 10 
U.S.C.A. 9 1408 (West 1983 & Supp.1994). 

2. See 10 U.S.C.A. 4 1174a (West Supp.1994) 

3. See 10 U.S.C.A. 3 1175 (West Supp.1994). 

4. The husband’s annual VSI  payments are calcu- 
lated as foollows: 2.5% x h a 1  monthly basic pay 
X I2 months x 16 years of service. See 10 
U.S.C.A. 0 1175(e)(l) (West Supp.1994). 

3. The husband argues that the trial COUIT ern- 
ployed an improper procedure when it granted 
the wife’s rnocion for summary judgment in these 
enforcement proceedings. The record reflecrs 
that, although the trial coun orally granted sum- 

taking other action as required to effectuate 
the intent and spirit of the parties’ agree- 
ment if, for any reason, the military became 
unable to implement the trial court’s final 
judgment with regard to the husband’s mili- 
tary retirement. 

In March 1992, faced with the govern- 
ment’s planned reduction in force, the hus- 
band chose voluntary separation from the 
United States A r  Force. According to his 
affidavit, the husband’s voluntary separation 
options included the Special Separation Bo- 
nus (SSB) (a lump-sum payment)’ and the 
Voluntary Separation Incentive Program 
(VSI) (an a n n ~ i t y ) . ~  The husband selected 
the VSI option and was honorably discharged 
from the Air Force. Pursuant to the provi- 
sions of the VSI program, the husband will 
receive annual payments for 32 years (twice 
the number of years of service)! 

The wife thereafter filed enforcement pro- 
ceedings in the circuit court in which she 
contended that, by voluntarily separating 
from the xir Force under the VSI program, 
the husband had pursued a course of action 
that defeated her right to receive a portion of 
the husband’s military retirement pay and, 
thereby, had violated the provisions of the 
parties’ property settlement agreement and 
the final judgment of dissolution. The trial 
court granted the wde’s request for enforce- 
ment by ordering the husband to pay to the 
wife 25% of every VSI payment immediately 
upon its receipt. 

[l] In attacking the trial court’s order of 
enforcement, the husband’s principal conten- 
tions is that, under the doctrine of federal 

mary judgment. the COUK’S subsequent written 
order granted the wife’s motion for enforcement. 
More importantly, the issue before h e  trial court 
was one of law because the pacries’ pleadings 
and the husband’s aftidavit and deposition pre. 
sented no factual dispute for the court’s resolu- 
tion. 

We Further reject the husband’s contention that 
the trial COUR lacked subject matter jurisdiction 
to %rant the wiEe’s motion For enforcement. Scc! 
Work v. Provine. 632 So.2d 1119, 1 I21 (Fla. 1st 
DCA 1494); Seng v. Seng, 590 So.2d 1120, 112 1 
(Fla. 5th DCA 1991). See also Clauson v. Claw 
son, 631 P.2d 1257. 1261 (Alaska 1992). The 
trial court’s order enforced the final judgment’s 
provisions prohibiting the husband from pursu- 
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preemption, the trial court lacked authority 
to order him to pTy.25% of his VSI payments 
to the wife regardless of the provisions con- 
tained in the parties’ property settlement 
agreement and the final judgment. In 
McCu?-ty v. McCurty, 453 U.S. 210, 101 S . 0 .  
2728, 69 L.Ed.2d 589 (1981), the United 
States Supreme Court held that federal law 
precluded state courts from distributing mili- 
tary retirement benefits in marital dissolu- 
tion proceedings because such distribution 
frustrated the objectives of the federal mili- 
tary .retirement scheme. Congress respond- 
ed to the McCarty decision by enacting the 
USFSPA, which allows state courts to treat a 
sen;ice member’s disposable retked or re- 
tainer pay as property subject to equitable 
distribution.6 The husband argues that, un- 
der the reasoning of McCarty, federal law 
precludes state courts from distributing VSI 
benefits in dissolution proceedings because 
such distribution frustrates Congress’s intent 
in enacting the VSI program. The husband 
further argues that the USFSPA does not 
authorize state courts to  distribute VSI be- 
cause VSI does not constitute retired or re- 
tainer pay. 

We reject these arguments based upon the 
reasoning set forth by the court in In re 
Marriage of Crawfwd No. 2 CA-CV 93- 
0203, 1994 WL 155101 (Ariz,Ct.App. Apr. 29, 
1994). In that case, a 1989 dissolution decree 
awarded the wife 32.5% of the husband‘s 
military retirement benefits. In 1992, the 
husband voluntarily separated from the Air 
Force under the SSB option, and the wife 
filed an enforcement petition seehng 32.5% 
of the husband’s lump-sum SSB payment. 
In discussing Congress’s intent in enacting 
the SSB and VSI programs, the Arizona 
court stated: 

ing any course of action which would defeat the 
wife’s right to receive a portion of the husband’s 
full net disposable retired or retainer pay. The 
order did not modify the parties’ agreement and 
judgment because the “order did not alter the 
extent of the benefits due to the wife under the 
agreement, but only the method of payment.” 
Work v. Prowne, 632 So.2d at 1122. See also 
McHugh v. McHugh, 124 Idaho 543. 861 P.2d 
113, 1.15 (Ct.App.1993). 

6 .  See 10 U.S.C.A. 4 1408(c) (West Supp.1994). 

W e  find more relevant a 1990 House Re- 
port predating the enactment of the SSB 
program which in relation to the congres- 
sionally mandated “force drawdom” rec- 
ommended “a comprehensive package of 
transition benefits to assist separating per- 
sonnel and their families,” H.R.Rep. NO. 
665, lOlst Cong., 2d Sess. (1990) (emphasis 
added), suggesting that equitable division 
of SSB benefits is not inconsistent with 
congressional intent.(FN5) 

FN5. We note that literature distributed by 
the Department of Defense explaining the Volun- 
tan Separation Incentives and Special Separa- 
tion Benefits programs states, “The treatment of 
VSI or SSB is not dictated by Federal law. I t  
\\-ill be up to the state courts to rule on the 
divisibility of these incentives.” 

1991 WL 155101, at *1, “3. The court af- 
fumed the trial court‘s order awarding the 
wife a portion of the husband’s SSB pay- 
ment. 

The purpose of the VSI program is to 
“offer a voluntary separation incentive in the 
form of an annuity to active duty personnel 
who elect to voluntarily separate in order to 
avoid the possibility of facing selection for 
involuntary separation or denial of reenlist- 
ment.” H.R.Canf.Rep. No. 311, 102d Cong. 
1st Sess. (1991). As with military retire- 
ment, VSI payments primarily are based on 
the recipient’s ending salary and years of 
service.’ While some commentators are of 
the view that VSI payments do not constitute 
retired or retainer pay,s one court has re- 
ferred to VSI and SSB benefits as “induce- 
ments to  elect early retirement.” Elzie zi. 

Aspin, 841 FSupp. 439, 4.40 (D.D.C.1993). 
Further indicating Congress’s intent to  treat 
VSI benefits in the same manner as retire- 
ment benefits are the facts that VSI benefits, 
like retired pay, are reduced by the amount 

7 .  See 10 U.S.C.A. 0 1175(e)(l) (West Supp.1994). 

8. See Major Michael H. Gilbert, A Family Law 
Practitioner’s Road Map to the Uniformed Setvices 
Former Spouses Prorection Acr, 32 Sanra Clara 
LRev. 61 (1992); Captain Ailison A. Polchek, 
Depanrnent of the A m y  Pamphlet 27-50-241, Re- 
cent Property settlement Issues for Legal Assis- 
tance Atrornqys. Army Law., Dec. 1992. at 4. 
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of any disability payments the member re- 
ceives9 and that the Retirement Board of 
Actuaries administers both the VSZ Fund 
and the Military Retirement Fund.1u 

Our conclusion that the trial court has 
authority to order the husband to pay a 
portion of his VSI benefits to the wife also is 
supported by the Supreme Court's decision 
in Rose v. Rose, 481 U.S. 619, 107 S.Ct. 2029, 
95 L.Ed.2d 599 (1987). In Rose, the Court 
held that federal laws preventing the attach- 
ment of veterans' disability benefits do not 
preclude state courts from enforcing, by con- 
tempt, child-support orders even where such 
disability benefits represent the veteran's 
only source of income and would necessarily 
be used to pay child support. Rose, 481 U.S. 
at  635-26, 107 S.Ct. at  203%39. The Court 
noted that "these benefits are intended to 
support not only the veteran, but the veter- 
an's family as well." Id.  at 634, 107 S.Ct. at  
2038.l' 

[21 Even assuming, aTguendo, that Con- 
gress has not authorized state courts to dis- 
tribute VSI benefits, we still would affirm the 
trial court's order enforcing the parties' 

11. Under the USFSPA. the term "disposable re- 
tired pay" is defined as the total monthly retired 
or retainer pay less any amount received on 
account of disability. 10 U.S.C.A. 
5 1408(a)(4)(C). (a)(7) (West Supp.1994). Conse- 
quently, a state court lacks the authority, appar- 
ently even when prevented with a property settle- 
ment agreement. to directly award that portion 
of the member's retirement which constitutes 
disability benefits. See Mansell v. ,Mn)isell. 490 
U S .  581. 109 S.Ct. 2023. 104 L.Ed.2d 675 
(1989): iMciMahan v .  iMcMahun, 3 7  So.2d 976 
(Fla. 1st DCA 1990): C f Q w o n  v. C h s o n ,  831 
P2d 1257 (Alaska 1992): Owen v. Owen. 14 
Va.App, 623, 419 S.E.2d 261 (Ct.App.1992). 
Notwlthstanding Il/iansell. state courts may con- 
sider the impact of a vereran's disability pay. 
mrnrs in determining the "entire equitable distri- 
bution scheme contemplated by the parries in an 
effort to do equity and justice to both." ~McMa- 
han. 567 So.2d ar 980. See ulso Clallson. 831 
P.Zd at 1263. 

12. See Board of Pension Trustea of (he Cicy Gem 
eral Employees Pension Plan v. Vizcaino, 635 

.. 
property settlement agreement because the 
trial court's order does not purport to assign 
or award VSI benefits to the wife. Instead, 
the order merely requires the husband to 
pay to the Wife 25% of every VSI payment 
immediately upon its receipt in order to in- 
sure the wife a steady monthly payment pur- 
suant to the terms of the parties' property 
settlement agreement.12 Further, the hus- 
band specifically agreed that be would take 
no action which would defeat the wife's right 
to receive 25% of his retirement pay and 
that, if necessary, he would self-implement 
the agreement's payment provisions. By 
unilaterally electing VSI benefits and refus- 
ing to make payments to the wife, the hus- 
band has breached these provisions of the 
parties' property settlement agreement. Un- 
der these circumstances, the trial court was 
authorized to enforce the agreement and the 
final judgment by requiring the husband to 
make the agreed payments from his personal 
funds regardless of their See Claw 
sm v. Clauson, 831 P.2d 1257, 1262-64 (Alas- 
ka 1992); Hapney v. H a p e y ,  824 S.W.2d 
408, 409-10 (Ark.Ct.App.1992); i M c f h g h  u. 
McHugh, 124 Idaho 5.13, 861 P.2d 113, 115- 
16 (Ct._4pp.1993); Owen v. Owen, 14 Va.App. 

S o J d  1012 (Fla. 1st DCA 1994). We recognjze 
that the order provides that, in the event it-be- 
comes possible for the military to make payments 
to the wife, the trial court reserves jurisdiction to 
sign any additional orders that may be necessary 
to effect direct payment. The husband does not 
concmd. however, that the trial court's order 
requires the military to make direct paymen!ss\. 

Once a judgment of dissolurion becomes final, 
h e  parties may be precluded from attacking the 
property settlement ageement on which the 
judgment is based. See In re !Mam.age of' Man- 
sell. 2 17 Cal.App.3d 2 19, 263 Cal.Rptr. 227. 231- 
32 (1989). cert. denied. mandamus denied, 498 
US. $06, 111 S.Ct..237. 112 L.Ed.2d 197(1990): 
Tamer v. Taper. 557 So.2d 1054. 1062 (La.Ct. 
App.). wnt denied, 563 So.2d 877 (La.1990); 
iManvell v .  !Manvell, 796 P.2d 403, 407 (Utah 
Ct.App. 1990). CL iMcMahan v. MciMahan, 567 
So.Zd 974 (Fla. 1st DCA 1990) (setting aside 
property settlement agreemenc on direct appeal 
from h a 1  judgment and remanding in order for 
trial court to Fashion equitable distribution taking 
into account husband's disability benefits). We 
note that the husband has not filed any proceed- 
ings to modify or set aside the final judgment and 
prope? settlement agreement which govern the 
parties rights. Thus, this issue nerd not be 
decided in this case. 

13. 
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623, 419 S.E.2d 267,- 26S70 (1992).14 
+- 

Catherine G. FETZER, as Personal 
Representative of the Estate of 

Jane 0. Cox, Appellant, 
[3-51 We agree, however, with the hus- 

band's contention that the trial court erred in 
awarding attorney's fees. First, the trial 
court erred by refusing to allow evidence of 

V. 

the wife's need for a t k n e y ' s  fees. Attor- 
ney's fees awarded pursuant to section 61.16, 
Florida Statutes (1993), must be based on the 
need of the party seeking the fees and the 
ability of the other party to pay these fees. 
McClivh v. Lee, 633 So2d 56, 58 (Fla. 5th 
DCA 1994) (en banc). Statutory fees award- 
ed pursuant to section 61.16 are not based 
upon a prevailing-party standard. Thornton 
v. Thornton, 433 So.2d 682, 684 (Fla. 5th 
DCA), rev. denied, 443 So.2d 980 (Fla.1983). 
Additionally, the trial court erred in failing to 
comply with the requirements of Florida Pa- 
tient's Compensation Fund v. Rowe, 472 
So.2d 1145, 1150-53. (Fla.1985). The trial 
court did not make speclfic findings as to the 
reasonable number of hours expended and 
the reasonable hourly rate. Sunday v. Sun- 
day, 610 So.2d 62, 62 (Fla. 3d DCA 1992). 

Accordingly, we affum the trial court's 
order enforcing the final judgment of dissolu- 
tion but reverse the award of attorney's fees 
and remand this cause to the trial court for 
further proceedings consistent with this opin- 
ion.15 

AYFIRMED in part; REVERSED in 

.:,. 

part; REMANDED. 

COBB and PETERSON, JJ., concur. 

14. The cases of In re Mam.nge of Kuzmiak, 176 
Cal.App.3d 1152. 222 Cal.Rptr. 644 (Ct.App.), 
cert. denied, 479 US. 8 8 5 ,  107 S . 0 ,  276, 93 
L.Ed.2d 252 (1986), and Perez v. Perez, 587 
S.W.2d 671 (Tex.1979). upon which the husband 
relies, are inapplicable because these cases in- 
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