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KOGAN, J. 

We have for review Kelson v. Kelson, 647 So. 2d 959  ( F l a .  

1st DCA 1 9 9 4 1 ,  because of conflict with Abe rnethv v. Fishkin, 638 

So. 2d 1 6 0  (Fla. 5th DCA 1994), on the issue of whether Voluntary 

Separation Incentive (VSI) benefits paid to a service member upon 

voluntary separation from the  armed forces qualify as military 

retirement pay under a prope r ty  settlement agreement that 

provides for division of retirement pay. We have jurisdiction. 



Art. V, § 3 ( b )  (31, Fla. Const .  

After a marriage of approximately fourteen years, Russell 

and Michelle Kelson were divorced in June 1 9 9 0 .  The final 

judgment incorporated a marital settlement agreement that had 

been entered i n t o  by the Kelsons. A provision of the couple's 

property settlement agreement is at issue here. That provision 

provides that Michelle shall be awarded a monthly percentage 

share of Russe1l1s "retired/retainer pay" upon Russell's 

retirement from the U.S. Marine Corps. The agreement also 

provided a formula for computing the percentage to be received by 

Michelle. 

Approximately t w o  years after entry of the final judgment of 

dissolution, but before Russell became eligible for retired pay, 

Russell elected to leave active duty and receive benefits under 

the newly enacted voluntary Separation Incentive Program (VSI), 

which is codified at 10 U.S.C. 5 1175. Under this election, 

Russell will receive an annual VSI payment of over $18,000 for 

thirty-two years rather than retired pay in monthly increments 

for life. Michelle filed a motion to "amend and/or modifyll the 

final judgment, which both the trial court and district court 

1 treated as a motion to enforce or modify. 

Even though the motion Michelle filed i n  the trial court 
is entitled "Motion to Amend and/or Modify Final Judgment of 
Dissolution of Marriage" both the trial court and the district 
properly treated the motion as if it were a motion to enforce or 
modify the final judgment. Accord Circle Finance Co. v. Peacock, 
399 So. 2d 81, 84 (Fla. 1st DCA 1980) (court should look to 
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According to Michelle, Russell's VSI benefits are the 

functional equivalent of the retired pay she is entitled to share 

under the parties' agreement. She maintains that to deny her an 

interest in Russell's VSI benefits would permit him to 

unilaterally divest her of her interest in his retired pay simply 

by electing to receive benefits under a program that did not 

exist at the time of the parties' agreement. T h e  trial court 

denied Michelle's motion, "reluctantly1' agreeing with Russell 

that 1) VSI benefits are not "retiredlretainer pay" to be shared 

under the settlement agreement and 2) the court lacked 

jurisdiction to modify the agreement to provide for division of 

the VSI benefits. 

The F i r s t  District Court of Appeal affirmed. The district 

court agreed with the trial court that V S I  benefits could not be 

considered retired/retainer pay, as used in the property 

settlement agreement. 647 So. 2d at 9 6 1 - 9 2 .  It also agreed that 

the trial court lacked jurisdiction to modify the parties' 

agreement to encompass Russell's V S I  benefits. Id- at 9 6 2 .  

This Court accepted jurisdiction to resolve apparent 

conflict with the Fifth District Court of Appeal's decision in 

substance, not title, of pleading to determine relief sought), 
review denied, 411 So. 2 d  3 8 0  (Fla. 1 9 8 1 ) ;  Blair v. Blair, 894 
P . 2 d  958 (Mont. 1995) (decree providing for wife to share in 
husband's future net disposable military retirement pay could be 
enforced against husband's special separation benefits where 
"Motion for an Order Modifying Decree as to Retirement Benefits" 
was, in substance, a motion to enforce the decree). 
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Abernethv. The Abernethv court upheld an order enforcing a 

property settlement agreement that provided for the division of 

the former husband's military retirement pay pursuant to the 

Uniformed Services Former Spouses' Protection Act (USFSPA) even 

though the former husband voluntarily separated from the military 

under the VSI program. Contrary to the decision under review, 

the Fifth District concluded that VSI benefits qualify as retired 

pay that is subject to equitable distribution under the USFSPA. 

638 So.  2d at 1 6 2 - 6 3 .  

After considering the statutes at issue, along with the 

relevant legislative history and case law, we find that VSI 

benefits are sufficiently similar to retired pay to allow for 

enforcement of the settlement agreement at issue here. While we 

do not agree with the Abernethv court that VSI benefits are 

covered by the USFSPA, we f i n d  that federal law does not preclude 

a state court from enforcing a property Settlement agreement that 

is found to encompass VSI benefits. 

In McCartv v. McCartv, 453 U.S. 210, 101 S. Ct. 2728, 69 L. 

E d .  2d 589 (1981), the United States Supreme Court held that 

federal statutes governing military retirement pay prevented 

state courts from treating such benefits as marital property 

subject to division in dissolution proceedings. In response to 

the McCartv decision, Congress enacted the Uniformed Services 

Former Spouses' Protection act, which allows state courts to 
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divide Ildisposable retired or retainer pay1I2 in dissolution 

proceedings according to state law. 10 U.S.C. § 1408(c) (1). 

Relying on McCartv, Russell Kelson argues that because VSI 

benefits are not expressly included within the USFSPA and 

Congress enacted no provision authorizing state courts to divide 

VSI benefits in dissolution proceedings, the trial court was 

precluded from awarding any portion of his VSI benefits to 

Michelle. However, before we reach the preemption issue, we must 

explain our determination that VSI benefits are sufficiently 

similar t o  "retired pay,Ii as provided for under the Kelson's 

property settlement agreement, to allow for enforcement of that 

agreement. 

On December 5, 1991, Congress authorized the Voluntary 

Separation Incentive (VSI) and Special Separation Benefit ( S S B )  

programs, which took effect in 1992. Pub. L. No. 102-190, § §  661- 

664, 105 Stat. 1290, 1394-99 (1991) (codified at 10 U.S.C. § §  

1174a-1175). These early separation incentives were designed to 

induce members of the armed forces to leave the military 

voluntarily rather than run the risk of being involuntarily 

separated due to reductions in the size of the United States 

military. H. R. Conf. Rep. No. 102-311, 102st Cong. 1st S e s s . ,  

renrintpd in 1991 U.S. Code Cong. & Admin. News at 1111-12. 

The current version of the  statute refers only to 
Itdisposable retired pay.Il 10 U.S.C.A. 5 1 4 0 8 ( c )  (1) (West. Supp. 
1994). 
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Under both of the early separation incentive programs, qualifying 

service members who voluntarily leave active duty before their 

retirement vests receive benefits based on the individual's 

salary at the time of separation and years of service. 10 U.S.C. 

$5 1174a(b), 1175(e) (1). A service member who elects to leave 

active duty prior to becoming entitled to retired pay may choose 

a series of annual payments, referred to as a voluntary 

separation incentive, or a lump-sum special separation benefit. 

10 U.S.C. § §  1174a(b), (el ( 3 1 ,  1175(c). Not only are VSI/SSB 

benefits based on years of service and rate of pay as is retired 

pay, if a service member who has received a VSI/SSB payment 

thereafter reenlists in the active force and qualifies for 

retirement, the incentive payment must be recouped from the 

retirement benefit to which that individual becomes entitled. 10 

U.S.C. § §  1174a(g), 1174(h), 1175(e) (3). We agree with Michelle 

that, as a practical matter, VSI payments are the functional 

equivalent of the retired pay in which she has an interest under 

the settlement agreement. Accord In re Crawford, 884 P . 2 d  210 

(Ct. App. Ariz 1994) (whether SSB payment represent retirement 

proceeds or a payment in lieu of retirement benefits, some 

portion of it is attributable to retirement funds); B l a i r  v. 

Blair, 894 P.2d 958, 962 (Mont. 1995) (election of special 

separation benefits is an election of early retirement); Kulscar 

v. Kulscar , 896 P . 2 d  1206 (Okla. Ct. App. 1995) (SSB payment is 

either retirement proceeds or payment in lieu of retirement 
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benefits). Therefore, the trial court should have enforced the 

Kelsonls settlement agreement by awarding Michelle a percentage 

of Russell's VSI benefits. If we were to hold otherwise a 

service-member spouse would be able to defeat the other spouse's 

court-awarded interest in military retirement benefits by 

unilaterally altering the form of those benefits i n  a manner that 

was unforeseeable at the time the award was made. Accord In re 

Crawford, 884 P.2d at 213; Kulacar, 86-9 P.2d at 1208. 

Such enforcement is not  precluded by federal law. As noted 

above, in McCastv , the United States Supreme Court held that 

federal law governing military retirement benefits precluded 

s t a t e  courts from distributing such benefits in marital 

dissolution proceedings. In response to McCartv, Congress 

enacted the uniformed Services Former Spouses' Protection Act, 

which returned the retirement pay issue to the states. Pub. L. 

NO. 97-252, 5 1002(a), 96 Stat. 730 (1982) (codified at 10 U.S.C. 

§ 1408). The USFSPA gives state courts express authority to 

distribute ttdisposable retired or retainer paytt in dissolution 

proceedings according to state law. 10 U.S.C. § 1408(c) (1). 

"Disposable retired or retainer payt1 is the total monthly retired 

or retainer pay to which a service member is entitled less 

certain specified amounts not relevant here. 10 U.S.C. 

§ 1408(a) (4). The USFSPA, which was enacted prior to the 

enactment of the VSI/SSB programs, makes no mention of benefits 

payable under either of the special incentive programs. And 
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there is no indication that Congress intended VSI/SSB payments to 

be covered by the provisions of the Act. However, the fact that 

state courts are not expressly authorized to reach VSI/SSB 

benefits under the USFSPA does not end our inquiry. 

In , 490 U.S. 581,  587,  1 0 9  5. Ct. 2023, 

2028,  104 L. Ed. 2d 675 ( 1 9 8 9 ) ,  the Supreme Court reiterated that 

because domestic relations are preeminently matters of state law, 

when Congress passes general legislation, it rarely intends to 

displace state authority in this area. See Rose v. Rose, 4 8 1  

U.S. 619, 628 ,  107 S. Ct. 2029, 2035, 95 L. Ed. 2d 599 ( 1 9 8 7 ) ;  

1, Hi i 4 3 9  U.S. 572,  581,  99 S .  Ct. 802,  808 ,  

59 L. Ed. 2d 1 ( 1 9 7 9 ) .  Thus, preemption will be found in 

domestic relations matters only if it is Illpositively required by 

direct enactment. 4 9 0  U.S. at 587,  109 S. Ct. at 2028 (quoting 

Hisauierdo, 439 U.S. at 581 ,  99 S. C t .  at 808). There is no 

direct enactment requiring preemption here. And we cannot agree 

with the district court below that the fact that a service 

member's right to VSI payments is not lltransferablel' precludes 

enforcement here. 10 U.S.C. 5 1175(f). Even the USFSPA, which 

allows state courts to equitably divide retirement benefits, 

contains a similar provision that prohibits the sale, transfer or 

assignment of retired pay. 10 U.S.C. 5 1408(c)(2). Moreover, it 

appears from a 1990 House Report predating the enactment of the 

voluntary separation incentives that equitable division of 

VSI/SSB benefits is not inconsistent with congressional intent. 
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In relation to the congressionally mandated "force drawdown" the 

House Committee on Armed Services recommended Ira comprehensive 

package of transition benefits to assist separating personnel and 

their families.'' H.R. Rep. No. 1 0 1 - 6 6 5 ,  10lst Cong., 2d S e s s . ,  

reDrinted in 1990 U.S. Code Cong. & Admin. News at 2962. Thus, 

because there is nothing in the statutes governing VSI/SSB 

benefits that prohibits a state court from determining the nature 

of such benefits, we agree with the other courts that have 

allowed enforcement of a settlement agreement or court decree 

dividing military retirement pay under circumstances similar to 

those present here. In re Marriacre of McElrov, 1995 WL 478473 

(Colo. Ct. App. 1995) (marital settlement agreement providing for 

division of husband's ''gross military retirementlpension 

benefits" and predating enactment of SSB program enforced against 

husband's special separation benefits); In re Marriase of 

Crawford, 8 8 4  P.2d 210 (Ariz. Ct. App. 1994) (same); Kulscar, 896 

P. 2d 1206 (dissolution decree awarding wife a portion of 

husband's military retirement benefits and predating enactment of 

SSB program enforced against husband's special separation 

benefits). The Department of Defense pamphlet entitled 

"Voluntary Separation Incentive, VSI/SSB," which is contained in 

the record, is consistent with our resolution of the preemption 

issue. The pamphlet states in pertinent par t :  

How will s t a t e  courts treat VSI/SSB in a 
divorce settlement? 
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The treatment of VSI or SSB is not dictated 
by Federal law. It will be up t o  the state 
courts to rule on the divisibility of t hese  
incentives. 

Accordingly, we hold that a trial court may enforce a 

settlement agreement or dissolution decree providing for the 

division of military retirement pay against VSI/SSB benefits. 

Thus, we approve Abernathv to the extent that it is consistent 

with this opinion. However, we quash t he  decision under review 

and remand for further proceedings in accordance with this 

decision. 

It is so ordered. 

SHAW and ANSTEAD, JJ., concur. 
GRIMES, C . J . ,  concurs i n  result only with an opinion, in which 
HARDING, J., concurs. 
OVERTON, J., dissents with an opinion, in which WELLS, J., 
concurs. 
WELLS, J., dissents with an opinion, in which OVERTON, J., 
concurs. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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GRIMES, C.J., concurring in result only. 

I read Mansell v. Mansell, 4 9 0  U . S .  581, 109 S .  C t .  2 0 2 3 ,  

104 L. E d .  2d 675  ( 1 9 8 9 ) ,  to hold that federal law has preempted 

the sub jec t  of military retirement. However, T agree that 

Veterans Separation Incentive ( V S I )  payments are the functional 

equivalent of retired pay. Therefore, I believe that V S I  payments 

are within the  scope of the Uniformed Services Former Spouses' 

Protection Act (USFSPA), as well as the Kelsons' prope r ty  

settlement agreement. See Abe rnathy v. Fishkin, 638 So. 2d 160 

(Fla. 5th DCA 1994). 

HARDING, J. , concurs. 
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OVERTON, J., dissenting. 

I dissent. I agree that the majority reaches an 

equitable result. I find, however, that the un,ited States 

Supreme Court's decision in Mansell v. Mansell, 490 U . S .  581, 109 

S .  Ct. 2023, 104 L. Ed. 2d 675 ( 1 9 8 9 ) ,  preempts this subject of 

military retirement. Under Mansell, the Court held that 

disability benefits received in lieu of retirement benefits were 

not subject to equitable distribution under the Uniformed 

Services Former Spouses' Protection A c t  (USFSPA). Likewise, the 

veterans Separation Incentive (vSI) payments are received in lieu 

of retirement benefits and are not subject to equitable 

distribution absent a specific directive to the contrary in 

USFSPA. To say that VSI payments are the functional equivalent 

of retirement benefits is in direct conflict with the rationale 

of Mansell. 

Further, at the time the parties entered into their 

agreement, no congressional authority existed for VSI payments. 

Given that these payments do not constitute retirement pay, no 

authority exists to retroactively modify the property settlement 

agreement to provide for something that was not in existence at 

the  time the parties entered into the agreement. 

I would affirm the well-reasoned opinion of the district 

court. Accordingly, I must dissent. 

WELLS, J., concurs. 
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WELLS, J., dissenting. 

I would approve the well reasoned opinion of the district 

court and the conclusion that the trial court was without 

jurisdiction to modify the agreement. 

Furthermore, I believe that the provision in the property 

settlement in Abernethv v. Fishkin, 638 So. 2d 160 (Fla. 5th DCA 

19941, that the husband would take no action which would defeat 

the wife's right to receive twenty-five percent of his retirement 

pay distinguished that case from this one. Thus, I do not 

believe that there is' a direct conflict so as to provide us with 

jurisdiction. I would discharge this case on the basis that 

jurisdiction was improvidently accepted. 

OVERTON, J., concurs. 
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Application for Review of the Decision of the  District Court of 

Appeal - Direct Conflict of Decisions 
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