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SYMBOLS AND REFERENCES

In this Brief, The Florida Bar, Petitioner, wll be referred
to as "The Florida Bar" or "The Bar". The Respondent, Robert A
Boland, will be referred to as "Respondent".

“TT" will refer to the transcript of the final hearing before
the Referee in Suprenme Court Case No. 85,274 held on Novenber 29,
1995. "SH #1" wll refer to the transcript of the sanctions
hearing before the Referee in Supreme Court Case No. 85,274 held on
July 12, 1996. "SH #2" will refer to the transcript of the
sanctions hearing before the Referee in Supreme Court Case No.
85,274 held on Septenber 13, 1996.

The Report of Referee dated January 28, 1997 will be referred
to as "RR'.

"TFB Exh. " will refer to exhibits presented by The Florida Bar
and "R, Exh." wll refer to exhibits presented by the Respondent at

the final hearing before the Referee in Supreme Court Case No.
85, 274.

"Rule" or "Rules" wll refer to the Rules Regul ating The
Florida Bar. "Standard" or "Standards" wll refer to Florida
Standards for |Inposing Lawer Sanctions.

The Respondent's Initial Brief will be referred to as "IB".

"Answer" will refer to Respondent's Answer to the Bar

Conpl ai nt .




STATEMENT OF THE CASE

Conpl ai nant does not contest Respondent's Statenent of the
Case, except as noted below. The hearing Respondent refers to in
his Brief as a scheduled deposition (1B, p. 1) before the grievance
conmittee was in actuality a probable cause hearing, as he
correctly stated before the Referee in the instant case. (TT, p.
382, lines 9-10). Respondent |eft before testifying at the probable
cause hearing. A though Respondent overstated the length of time
fromthe start of the hearing until the tine he left, the only
testimony on the record is Respondent's testinony saying he |eft
after two hours, or tw hours and fifteen minutes of waiting to
testify. Respondent represents that he was not notified of the
Cctober 19, 1994, hearing. (TT, p. 383, lines 9 - 21). That is
i ncorrect, Cctober 19, 1994, was the day of the probable cause
hearing at which Respondent first appeared in the waiting room and
| eft before testifying.

Respondent alleges that there was an ex parte communication
between the Referee and Bar Counsel regarding the findings of fact.
(TB, pp. 1,2) ., Bar counsel telephoned the Referee late the day in
question to see if the court had made a decision. (SH #1, pp. 8-9,
lines 17-19). The Referee advised Bar counsel that his finding
was that Respondent had admitted Count Il, and that the burden of
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proving the allegations in Count | had been net. There was no
di scussion of the merits of the case and Bar Counsel was instructed
to inform Respondent regarding the Court's findings. (SH #1, p. 8,
lines 19-20).

At the sanctions hearing on July 12, 1996, Respondent objected
to the Referee's non-issuance of findings of fact prior to the
hearing. (SH #1, p. 12, line 21). The Referee granted a
conti nuance and asked that both Respondent and Conplai nant prepare
a proposed report. (SH #1, p. 13, line 13-25).

Respondent correctly notes that at the sanctions hearing, the
Referee stated that the Bar had proven the allegations by nore than
a preponderance of the evidence, (IB, p.2; SH #2, p. 5, lines 23-
25). The Referee had noted in the July sanctions hearing that the
Bar had met its burden of proof as to Count |, and that Respondent
had admtted Count Il. (SH #1, p. 13, lines 4-25). In the Report of
Referee, the Referee found that the Bar proved its allegations by
clear and convincing evidence. (Rr, p.1).

Respondent has appeal ed the findings of fact and guilt in
Count |, and requested that the case be remanded for a sanctions
hearing on Count Il only. He has not contested the recommendation

of discipline under the Referee's findings, and neither has the

Conpl ai nant, The Florida Bar.




QTATEWENT QF THE PACTS

On about March 25, 1993, Respondent was contacted by Al bert
Farinha and advised that M. Farinha’s daughter, Kathleen Rains,
had been ordered in a North Carolina proceeding to provide her
children to her husband for visitation in North Carolina wthin
twenty-four (24) hours. The children were in Florida. (TT, p. 286,
l'ines 13-22; TT, p. 288, lines 9-25). On about March 25, 1993,
Respondent  advised Ms. Rains, t hrough her father, to drive
imediately to Florida, and that Respondent would handle the
matter, (TT, p. 89, lines 1-19; TT, p. 288, lines 21-23; TT, p.
289, line 25; TT, p. 290, line 14-23), and would get the custody
matter transferred to Florida. (TT, p. 289, lines 1 - 10).

On March 26, 1993, Kathy Rains personally contacted Respondent
in Florida, and was advised by him that the North Carolina Oder
compel ling her to return to North Carolina within twenty-four (24)
hours was unrealistic, and that Respondent would get the case
transferred to Florida and would take care of the matter. (TT, p.
95, lines 6 - 25; TT, p. 288, lines 12-23). There was no agreenent
t hat Respondent would actually appear as counsel in the North
Carolina proceeding. (TT, p. 222, lines 12 - 14; TT, p. 359, lines

9-16). Respondent agreed to represent M, Rains in transferring
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jurisdiction of the custody natter to Florida, and to deal with the
Oder to return the children to North Carolina. (TT, p. 94, line
21; TT, p. 95, line 5; TT, p. 96, lines 12-16). She believed that
the judge would find her in contenpt if she did not return the
children within twenty-four hours, not that she was in contenpt,
but could purge that finding. (TT, p. 15 - 24).

Relying on Respondent's representations that he would take
care of the matter, Kathleen Rains did not take the children to
North Carolina within twenty-four hours. (TT, p. 89, lines 1 = 19;
TT, p. 288, lines 18 - 23). As a result of her failure to conply,
on or about May 3, 1993, the District Court of North Carolina
Issued an Order for Ms. Rains' arrest. (TFB Exh. 4; Exh. 7). M.
Rains testified that she had not seen a North Carolina Oder for
her arrest entered on My 3, 1993, because it was in a stack of
papers she had given Respondent when she retained him and because
Respondent did not advise her that the Order was included among the
documents. (TT, p. 98, lines 12 - 23; TFB Exh. 4).

On about April 13, 1993, Ms. Rains paid Respondent $500.00 as
a retainer. Respondent cashed the check; he deposited none of it
into his trust account. (TFB Exh 3; TT, p. 96, line 24 TT, p. 97,
line 16). Respondent agreed to get a restraining order against M.

Rains' husband. (TT, p. 122, lines 9 - 10; TT, p. 126, lines 7 =
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11) . It was inportant to Ms. Rains to have the restraining order
fairly quickly, and she did not want a three or four nonth delay in
obtaining it, She was afraid of her husband not only because he
was on probation for assault of a nminor, but also because of past
physical violence he had committed against her, including assault
with a knife. (TT, p. 126, line 24 - TT, p. 127, line 9; TT, p.
189, line 20 - TT, p. 191, line 5; TT, p. 476, lines 4 - 11). M.
Rains advised Respondent that her husband was a nonster, a very
aggressive and violent man. Respondent viewed her at that time as
alittle girl who was very, very scared. (TT, p. 126, lines 7 - 9;
TT, p. 425, lines 7-21; TT, p. 388, lines 12-13) . However, the
petition for a restraining order was Not filed until September 21,
1993. (TT, p. 125, lines 11 - 16; TFB Exh. 12).

On about My 20, 1993, Respondent signed and filed a Petition
for Dissolution for M, Rains. (TFB Exh. 6). \Wen doing so,
Respondent was aware that M. Rains had not been living in Florida
for six months and that, therefore, the residency requirement for
jurisdiction had not been met.(TT, p.103, line 6-TT, p. 106, line
12; TT, p. 293, line 21 - TT, p. 294, line 5). Respondent knew that
North Carolina had a one-year waiting period after a separation to
file for divorce. (TT, p. 449, lines 6 - 13). The separation had

been filed in North Carolina on May 21, 1992; the Petition for
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Dissolution was filed in Florida May 20, 1993. (TT, p. 452, line 7
- TT, p. 453, line 5). Respondent was trying to establish
jurisdiction in Florida before a Petition for Dissolution could be
filed in North Carolina. (TT, p. 386, line 9 - TT, p. 388, line 9,
TT, p. 432, lines 12-24). M. Farinha, Ms. Rains' father, testified
that Respondent suggested that no one else would know that M,
Rains had not been in Florida for six nonths when the petition was
filed. (TT, p. 293, lines 9- TT, p. 294, line 5). M. Rains had
given Respondent a file of papers relevant to the custody and
visitation mtters, Anmong those papers were school records and
medi cal records of the children which indicated that the Florida
residency requirenent had not been net, (TT, p. 108, line 19 - TT,
p. 111, line 8, TT, p. 477, line 3 - 6).

In the Petition for Dissolution, Respondent sought custody of
the mnor children for M. Rains, but did not file the required
Affidavit of Status of Mnor Child and the affidavit pursuant to
Florida Statutes § 61.132, regarding the children's residency.(TT,
p. 433, line 19 - 1T, p. 434, line 24; TT, p. 453, lines 12  24;
TFB Exh. 6).

Respondent testified that he tel ephoned the Cerk of the Court
after the Contenpt Order and the Arrest Order were entered in North

Carolina. He suggested that he learned the date of the Rains'




separation, so he knew when aPetition for D ssolution could be
filed in North Carolina, but that he did not |earn about the Arrest
Order or the Contenpt Order. (TT, p. 454, lines 11 - 22).
Respondent failed to obtain the pleadings from the North Carolina
case during his representation of M. Rains. Respondent did obtain
those pleadings in preparation for the final hearing in his
di sciplinary case. (TT, p. 436, line 7 - TT, p. 438, line 5).

On about July 13, 1993, Ms. Rains was served with a Mtion to
Change Custody of Mmnor Children, which had been filed in North
Carolina by Ms,, Rains' husband on April 26, 1993. A Notice of
Hearing, setting the hearing on the custody matter in North
Carolina for July 19, 1993, was filed along with the Mtion. (TFB
Exh 1 - 7).

Respondent advised Ms. Rains and her father, Albert Farinha,
that it would be necessary to hire a North Carolina attorney to
handl e the custody hearing, and he subsequently arranged for North
Carolina attorney Sally Scherer to appear on behalf of M. Rains,
as well as to review the North Carolina files in the action. (TT,
p. 35, lines 10 - 37). Ms. Rains gave Respondent a check for
$350. 00, after Respondent advised Ms. Rains that was the anount M.
Scherer was charging. The check was specifically for payment of M.

Scherer's fees, ( TT, p. 302, line 12 - p. 304, line 22; R Exh.8).
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The original check had "lawers" as a notation in the |ower |eft
hand corner, and after the check cleared the bank, for record
keepi ng purposes, the letters “W.C.” were added. (TT, p. 305, lines
8 - 19). Respondent cashed the check on about July 16, 1993, placed
none of the noney into his client trust account, and instead
converted the noney to his own use. (R. Exh. 12). No payment was
made to Ms. Scherer fromthese funds or otherwise. (TT, p. 38,
lines 18 - 19).

On July 19, 1993, Ms. Scherer attended the custody hearing and
obt ai ned a continuance. She dictated a letter to Respondent
regarding her actions on behalf of M. Rains, (TFB Exh. 10). On
about July 20, 1993, Ms. Scherer submtted a bill to Respondent for
$325.00 for 2.3 hours of legal work on Ms. Rains behalf, indicating
that the bill was unpaid. (TFB Exh. 10; TT, p. 37, lines 18-25). A
second paynent of $350, was requested by Respondent from N, Rains
in July, allegedly again for M. Scherer's fees. M. Rains gave
Respondent a check for $350.00, which contained the notation ‘NC
| awyer and Robert A Boland.” On July 29, 1993, Respondent cashed
this check, and converted the noney to his own use. (TFB Exh 9; TT,
p. 117, lines 4- 20). Respondent was not authorized by his
client to apply eitherof the two $350.00 checks towards his

(Respondent's) own fees (TT, p. 115, lines 6 - 9; TT, p. 118, line
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3 TT, p. 305 line 22 - TT, p. 307, line 17). Respondent did not
pl ace any of the nonies received into trust, and in fact, did not
have a trust account during this period (TT, p.424, lines 19-22).

Ms.  Scherer advi sed Respondent that Ms. Rains' husband's
Motion to Mdify Custody was insufficient and subject to dismssal
because the factual allegations in the notion were insufficient to
warrant nodification. In M. Scherer's opinion, the petition for
modi fication filed in North Carolina mght preclude transferring
jurisdiction to Florida, and M. Rains mght be arrested if she
returned to North Carolina. (TT, p. 119, line 17 = TT, p. 120, line
10). Respondent failed to advise Ms. Rains of these facts.

Respondent failed to advise Ms. Rains that he had been asked
by her husband to accept service of process on her behal f regarding
the North Carolina action because his attorney was having a
difficult time effectuating service on her. (TT, p. 124, lines 20
- 125, line 7; TFB Exh 12). Respondent did not agree to accept
service, and did not return any calls from the husband s |awer.
Respondent testified that it was obvious he was not going to accept
service because the lawer did not hear from him (TT, p. 395,
lines 1 - 21).

Respondent did not show Ms. Rains, her husband's Mdtion to

Quash Restraining Oder, Mtion to Dismss Petition for Dissolution




of Marriage, and Mtion for Show Cause Oder for Indirect Crinminal
Contenmpt, anong other matters. ((TT, p. 134, line 19; TT, p. 136,
line 14, TFB Exh 16).

On about September 29, 1993, M. Rains' sister-in-law,
Jennifer Farinha, was served with | egal docunents intended for
Kat hl een Rains, who was unavailable at the place of service. (TT,
p. 261, line 17 - TT, p. 262, line 13). The papers included a
Notice of Hearing on custody and child support related to the
custody proceedings in North Carolina, and the correspondi ng
motion. (TFB Exh 13). At Respondent's direction, these papers were
brought to Respondent, and not shown to Kathleen Rains. (TT, p.
369, line 10 = TT, p. 370, line 4). Respondent did not provide a
copy of the documents to Ms. Rains. (TT, p. 128, lines 2 . 23).

Respondent drafted an Affidavit in Opposition to Service of
Process for execution by Jennifer Farinha. The Affidavit was to be
filed by Rains with the North Carolina District Court as part of a
Motion contesting adequate service of process. (TT, p. 259, lines
5-6; TT, p. 370, lines 9 - 11). Jennifer Farinha telephoned M.
Farinha, her father-in-law, and advised him that she did not wsh
to sign the affidavit because of msrepresentations contained in
the affidavit. Respondent was informed that Jennifer Farinha did

not wWish to execute the affidavit because it contained the
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m srepresentation that she was Ms. Rains' sister (she was the
sister-in-law), and that she did not know Rains' actual residentia
address. M. Farinha testified that he suggested to Respondent
that the msrepresentations be changed in pen, Respondent
apparently advised M. Farinha to tell Jennifer to just sign the
affidavit as it was, which she did after receiving the advice. (TFB
Exh 14; TT, p. 258, line 16 - TT, p. 261, line 8). Respondent
advised that the affidavit be submtted to the Court even though he
had been made aware of the two msrepresentations. ( TT, p. 259
line 5 - TT, p. 261, line 8 TT, p. 370, line 9 - TT, p. 371, line
4). The Affidavit was submtted to the District Court in North
Carolina. However, the North Carolina Court refused to accept the
affidavit, perhaps in part, due to the msrepresentations.(TT, p.
371, lines 5 - 16).

The Court awarded custody of the two mnor children to Rains'
husband, and denied Ms. Rains Mtion to Set Aside Custody, (TFB,
Exh. 27). Ms. Rains had not been served with the Notice of Hearing
on Custody, and in fact was at Disney Wrld at the tinme of the
al l eged service in Tanpa. (TT, p. 128, line 2 - TT, p. 131, line
4) ., In spite of the process server's affidavit to the contrary,
Kat hl een Rai ns was not personally known to him and he did not

personally serve her. (TT, p. 343, line 7 - p. 349, line 6).
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On about Cctober 22, 1993, Respondent telephoned M. Farinha
imrediately after a hearing in Tanmpa, Florida before Judge Pendino,
and informed M, Farinha that the court had ruled that the husband
had custody of the children, and that the husband was coming to get
them Respondent advised M. Farinha that Kathy Rains should take
the children and leave the state - that she should take a |ong
vacation. (TT, p. 297, line 3 - TT, p. 299, line 20; TT, p. 361,
line 12 p. 362, line 20). The follow ng day, Respondent repeated
this advice directly to Kathy Rains. (TT, p. 140, line 10 - TT, p.
141, line 11).

Rel ying on Respondent's advice that she should get out of the
state (TT, p. 140, lines 1 - 15), and reportedly also on
Respondent's statement that he would take care of the ness, M.
Rains left the state with the children specifically to prevent the
execution of the court order. Respondent did not advise M. Rains
about the consequences of her actions, which could possibly include
| oss of visitation. (TT, p.140, lines 10-25). She and M. Farinha
both testified that Kathy remained out of the state until about
Thanksgiving of 1993, when she returned and began living with her
father in Tanpa, Florida. (TT, p. 231, lines 12 = 17).

On Cctober 23, 1993, Respondent telephoned M. Farinha, who

reported that police officers had been at the house |ooking for
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Kathy (Ms. Rains) and the children, and had papers to pick them up.
(TT, p. 312, lines 16 = 19). M. Farinha indicated to Respondent
that he had msrepresented to the sheriff's departnent personnel
that the children were headed for North Carolina, to which
Respondent responded "snmart thinking." (TT, p. 314, lines 2 - 17,
TFB Exh. 22).

Respondent further directed M. Farinha to tell the sheriff
that Respondent knew where Ms. Rains and the children were. Wien
M. Farinha rem nded Respondent that Respondent did not know where
the children \were, Respondent replied, ‘Oh well, tell him
that.” (TFB Exh 22; TT, p. 313, line 1 - TT, p. 314, line 24).
Respondent testified in the grievance matter that he would then
have told the sheriff he could not disclose the information because
of attorney-client privilege. (TT, p. 401, lines 7 - 12).

Followng her return to Florida with the children, M. Rains
di scharged  Respondent. Both she and an attorney she was
considering hiring requested from Respondent, the legal docunents
which Ms. Rains had provided to him M. Rains believed the
docunents to be critical to her intended efforts to appeal the
custody case and other related matters. Among those docunents were
her son's school records and nedical records. M. Rains sent
Respondent a letter, dated Mrch 13, 1994, requesting her file.
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(TFB Exh. 24). M, Rains' father also requested the documents from
Respondent. The father reported that Respondent told himto go to
hel |, saying he would never see the docunents. (TT, p. 110, lines 9
- 18; TT, p. 364, lines 4 - 5). Respondent did not respond to the
requests, and did not answer a letter from M. Rains' subsequent
counsel requesting the records. (TT, p. 54, lines 1 - TT, p. 58,
line 21; TT, p. 65, line 5 - TT, p. 66, line 24; TFB Exh. 29).
Respondent failed to turn over the file prior to the proceedings
before the referee. On Decenber 1, 1995, the Referee ordered
Respondent to produce the file for copying at the office of The
Florida Bar by the following week. (TT, p. 470, line 13 - TT, p.
471, line 5; TT, p. 477, lines 3 - 6).

Wth respect to Count Il, Respondent admtted the allegations
of the Conplaint, (Respondent's Answer). On April 3, 1980,
Respondent was convicted of driving under the influence, and his
driver's license was revoked for six (6) nonths. On May 9, 1980,
Respondent's driver's |icense was suspended for three (3) nonths
due his refusal to submt to a Dbreath/urine/blood test.
Thereafter, on July 17, 1980, Respondent conpleted a driver's
i nprovemrent (DW) cour se. On February 5, 1983, Respondent's
driver's license was revoked for five (5) years bythe Florida

Department of Mdtor Vehicles due to Respondent's classification as
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a habitual, traffic violator. On June 18, 1984, Respondent
compl eted his second driver's inprovement (DW) course. On My 29,
1987, Respondent was found guilty of operating a notor vehicle
w thout insurance. (Answer, paragraph 46-51).

Based on Respondent's plea of nolo contendere, on May 26,
1993, Respondent was convicted of the first degree m sdemeanor of
possession of marijuana, (Answer, paragraph 52).

On March 28, 1994, Respondent driver's |icense was again
suspended for one (1) year for driving with an unl awful bl ood
al cohol level. Respondent pled nolo contendere on July 11, 1994,
to a charge of reckless driving and was placed on probation for one
(1) year, ordered to attend DU school, and assessed $1000.00 in
fines and costs. (Answer, paragraph 53-54). Respondent has been
found guilty on approximtely 22 unlawful speeding citations issued
between April 1976 and Decenber 1992. Respondent al so has been
found guilty of driving while his driver's license was
cancel ed/ revoked/ suspended on five ~citations issued on the
following dates: 02/17/82; 08/20/82; 08/12/83; 09/11/84; and
06/02/92. (Answer, paragraph 55-56) ., Respondent has been found
guilty of operating a notor vehicle without a tag or valid
registration certificate on the follow ng dates: 02/18/84;
06/21/85; 11/10/86; and 11/05/87.

15




On May 29, 1987, Respondent was found guilty of operating a notor
vehicle wthout insurance. (Answer, paragraph 56-57).

Respondent's driver's license was suspended on 01/15/88,
03/27/90 and 10/08/92 due to Respondent's failure to attend
driver's inprovenent courses after making such election, and again
on 05/23/88 for making the election to attend a driver's
| mprovenent  course when not eligible. Respondent's  driver's
license was indefinitely suspended on the following dates due to
his failure to appear in court on traffic sumons: 11/12/87;
04/08/88, 07/06/88; 04/10/90; 06/04/91; 08/27/91; 12/16/91;
10/26/92; and 03/17/93. Respondent's driver's license was also
indefinitely suspended 13 tines between Septenber 1987 and April
1994 due to his failure to pay traffic penalties. (Answer,
paragraph 58-60).

Mier Cohen, Representative of the Florida Lawers' Assistance
Program (FrA) testified before the Referee as an expert witness in
addi ction. He opined that Respondent probably is an alcoholic,
that he may have inpaired judgenent, and perhaps even organic
danage due to prolonged substance abuse. This testinony was based
primarily on Respondent's driving record. (TT, p.15, line 13 - TT,
p. 17, line 1). M. Cohen acknow edged that it is possible that Mr.

Boland is not inpaired, (TT, p. 30, lines 20 - 25), and that there

16




are people who have nunerous traffic violations who are not
al coholics or drug addicts. (TT, p. 31, lines 20 - 23). M. Cohen
indicated that an inpatient evaluation would probably be necessary
to determne the nature of any alcohol related problem (TT, p.
22, line 22 - TT, p. 23, line 10; TT, p. 30, lines 20 - 25)

M. Cohen testified that Respondent had previously been
referred to FLA twice by The Florida Bar, in 1988 and 1989, and
again in 1995 after probable cause was found related to the charges
in this count. (TT, p. 21 lines 15 - 22; TT, p.22 lines 3-21).
Respondent has declined to be evaluated or otherw se participate in
the FLA program because he does not believe he is inmpaired as a
lawyer. (TT, p. 22, lines 9 - 12; SH #2, p. 45, lines 20-21),

Respondent states that he is an alcoholic because at tines
when he drinks, he drinks too nuch. However, he also clains that
his judgnent has not been inpaired, nor have his nenory and
cognitive ability. (TT, p. 407, lines 4 - 25; SH #2, p. 45, lines
13 - 21). He reports that he has won 70 of 80 crimnal cases, that
he never drinks in the norning, and at times does not drink for 30
days at a tine just to prove to hinself that he can stop drinking

(TT, p. 407, lines 4 -8, TT, p. 414, lines 1 - 7).
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SUMMARY OF ARGUMENT

Respondent ' s Initial Brief presents several argunents.
Respondent alleges; (1) that the Referee applied the incorrect
standard of proof in determning Respondent's guilt; () that
there were procedural violations against Respondent that should be
treated as mitigation;, (I111) that there was no clear and convincing
evidence to warrant a finding of guilt as to Count |; and (1V) that
the Referee erroneously found aggravation against Respondent.

The Referee applied the <correct standard of proof in
determning Respondent's guilt. The Referee correctly found that
the Bar had established all of jts allegations against the
Respondent by clear and convincing evidence,

Respondent states that alleged procedural violations should be
considered as nitigation. Respondent clains that he was not given
an opportunity to be heard at the grievance conmttee hearing.
However, Respondent was not denied the opportunity to testify. He
left before it was time for himto testify.

Respondent alleges ex parte communication between the referee
and Bar Counsel. There were no ex-parte discussions between Bar
counsel and the Referee.

Respondent  alleges wunreasonable delay in the Referee's

proceedings. A delay is considered unreasonable only if the
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Respondent did not contribute to the delay, and if Respondent can
denonstrate specific prejudice resulting from such delay.
Respondent has failed to denonstrate any prejudice resulting from
t he del ay.

Respondent argues that there was no clear and convincing
evidence to warrant a finding of guilt as to Count 1. The record
inthis matter is replete with evidence upon which the Referee
could base his conclusion that Respondent was clearly guilty*  The
Referee's findings of fact and his reconmendation of guilt should
be uphel d.

Finally, Respondent denies the existence of a dishonest or
selfish nmotive, and clainms that such finding by the Referee is
erroneous. The Referee properly found that Respondent acted
contrary to honesty, trustworthiness, and fitness as a |lawer, and
engaged in msrepresentations in order to protect his own financial
self interest while he disregarded his client's best interests. He

converted noney given to him to pay another attorney.
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ARGUMENT

ISSUE |: DD THE REFEREE APPLY THE CORRECT STANDARD OF PROOF
IN DETERM NI NG GUI LT?

As Respondent notes, at the sanction hearing on Septenber
13, 1995, the Referee stated :

I had previously advised counsel and respondent that | was

going to rule that the matters as presented by the Bar had

in fact been proved by nore than a preponderance and we

were now going to get together to discuss sanctions." (SH

#2, p. 5, line 23 - p. 6, line 1).
The correct standard of proof in Bar proceedings is clear and
convincing evidence. [he Florida Bar V. McCain, 361 So. 2d. 700
(Fla. 1978). Based on the above statenment from the Septenber 13,
1996, sanctions hearing, Respondent argues that it is clear that
the Referee applied the incorrect standard of proof. (IB, p.11).
However, noting that there is "nore than a  preponderance" of
evidence is not inconsistent with finding that the allegations were

proven by ‘clear and convincing" evidence. In the Report O

Referee in the instant case, Circuit Judge Brandt Downey found that

the Bar had proven by clear and convincina evi dence (emphasis
added) the allegations of the complaint in Count |. (RR, p.1) , The
Crcuit Judge also found that Respondent admitted the allegations
in Count Il (RR, p.5). The correct standard of proof has been

applied,
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| SSUE 11: WERE THERE PROCEDURAL VI OLATIONS WH CH
SHOULD BE CONSI DERED AS M Tl GATI NG FACTORS I N
DETERM NI NG DI SCI PLI NE?

Respondent represents that he was never notified of the
probabl e cause hearing held by the HIlsborough County Gievance
Commttee after he appeared for a deposition, In his brief,
Respondent states that he was subpoenaed for a deposition at which
he voluntarily appeared after ineffective service of process. (IB,
p.12). This is incorrect. The subpoena required Respondent to
attend and give testinony at a hearing before the Thirteenth
Judicial Grcuit Gievance Commttee »a” on Cctober 19, 1994,
Respondent's own testimny was that he did appear at this probable
cause hearing. (TT, p. 382, lines 9 - 13). Respondent was not
denied the opportunity to appear. Respondent |eft before he was
called to testify. He advised that if the Gievance Conmttee
wanted to bring him back on another Wdnesday, he would be happy to
come, but he never heard from them (TT, p. 383, lines 9 - 21)

Respondent did not initiate any action within the Referee
proceedings to set aside the conplaint based on an alleged failure
to provide him with an opportunity to testify on his own behalf
before the grievance conmttee. Neither did he request that the
finding of probable cause be set aside.

Respondent alleges that Bar counsel and the Referee engaged in
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ex parte communication. (IB, p. 12). Bar counsel called the
Referee late on the day in question to see if the court had nade a
decision yet. (SH #1 p. 8, line 17 - p. 9, line 1). The Referee
advised that his finding was that Respondent had admtted Count II,
and that the burden of proving the allegations in Count | had been
met. (SH# 1, p.8 line 20). There was no discussion of the nerits
of the case and Bar counsel was instructed to inform Respondent
regarding the court's findings. This was done the follow ng norning
when Respondent contacted Bar counsel to ask when the findings of
fact were expected. (SH # 1, p.s, lines 21-28).

At the first sanctions hearing, Respondent objected that the
Ref eree had not issued his findings of fact, and requested a
continuance. (SH # 1, p.6, line 15 - p.8, line 12). The Referee
granted the continuance and ordered each party to submt proposed
findings of fact. (SH# 1, p. 13, line 23 - p. 14, line 19).

Unreasonable delay in disciplinary proceedings is listed as a
mtigating factor under Standard 9.32(i), but only if Respondent
has denonstrated specific prejudice resulting from that delay.
Respondent has not denonstrated that he was prejudiced by delay.
In fact, he had additional tinme to work towards proving
rehabilitation if he wished, and to obtain wi tnesses on his behalf

for the final hearing.
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Respondent has provided no evidence of a procedural violation

which would constitute a mtigating factor.
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ISSUE [1l: WHETHER THE FI NDI NGS OF FACT ARE CLEARLY

ERRONEQUS OR LACKI NG | N EVIDENTTIARY SUPPORT | N COUNT
| ?

The standard of proof in Bar disciplinary proceedings is clear

and convi nci ng evidence, The Florida Bar v. McClure, 575 So. 2d

176, 177 (Fla. 1991). A referee's finding of fact concerning an
attorney's guilt carries a presunption of correctness that should
be upheld unless clearly erroneous or wthout support in the

record. The Florida Bar V. Puente, 658 So.2d 65, 68 (Fla. 1995);

The Florida Bar . Mele, 605 So. 2d 866, 867 (Fla, 1992).

The questions before this court are 1) whether there is
factual support in the record for the Referee's findings of fact;
2) whether those findings of fact support the violations which the
Referee found to be conmmtted by Respondent; and 3) whether the
di scipline reconmended is warranted.

Respondent alleges that the entire case against him rests on
the credibility of the Farinha famly, (1B, p.14). Respondent's
request is, in large part, that this Court substitute its judgnent
on credibility for that of the Referee. However, that would be
I nappropriate since the Referee heard the live testinmony and is
better able to assess the deneanor of wtnesses and their
credibility.

Respondent overstates by saying the entire case rests on
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credibility. For exanple, there is clear evidence that Respondent
filed the Petition for Dissolution knowing it contained a false
representation that Kathy Rains has resided in Florida for six (6)
mont hs, Respondent filed the Petition for Dissolution on behalf of
Ms. Rains one day before the cooling off period ended in North
Car ol i na. Respondent himself indicates that it was an emergency
because Respondent "wanted to get priority" before the husband
filed papers in North Carolina. The school records of the children,
which were in Respondent's possession, showed that the children
had been in school in Florida less than six (6) nonths before he
filed the petition. Respondent's testinmony and the school records
support the testinmony of Ms. Rains and of her father that
Respondent knew that Ms. Rains had not been in Florida |ong enough
to establish residency for the dissolution proceeding.

Respondent failed to tinely file for a restraining order
against Ms. Rains husband. Respondent clains that M. Rains did
not want himto file for the restraining order because she did not
want the husband to know her address. However, the address was
al ready known to the husband. (TT. p. 389, lines 3-4).

Respondent denies telling Ms. Rains to take the children and
flee the state to avoid execution of a court order granting custody

to her husband. Respondent suggests that he mght have told M.
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Rains and her father that he would understand if M. Rains took the
children and fled the state after the court directed that she turn
the children over to her husband. However, both Ms. Rains and M.

Farinha testified that Respondent telephoned them and told M.

Rains to take the children and |eave the state. Respondent also on
other occasions advised his client or others to engage in
di shonesty. Respondent told M. Farinha that M. Farinha did the
right thing in denying to the sheriff's departnment that M. Farinha
knew where the children were. Wien M. Farinha expressed concerns
about his msrepresentations, Respondent praised him for what he
had done, and advised himto make further msrepresentations to the
sheriff's departnent personnel. Respondent al so advised that an
affidavit containing false representations be filed with the North
Carolina Court, On Jennifer Farinha's affidavit, there were
clearly two misrepresentations. M. Farinha testified that he
brought these m srepresentations to Respondent's attention, but was
advised by the Respondent that Jennifer should sign the affidavit
anyway. This is consistent with Jennifer Farinha's testinony, She
testified that she drew these errors to Mr. Farinha's attention and
he said he would "call his lawer" (Respondent). M. Farinha
subsequently tel ephoned Jennifer Farinha and said that Respondent's

advice was for Jennifer Farinha to go ahead and sign the affidavit.
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Respondent denies he misappropriated noney intended to pay
anot her attorney. However, there is clear evidence that he
m sappropriated those funds. M. Scherer testified that she sent
her bill for services to Respondent, that Respondent was the one
who arranged for her services, and that there was never any
indication by the client or her father that they would directly pay
her. Respondent's representation that he was later told that the
client or her father would directly pay Ms. Scherer is contrary to
all of the testinony, except for that of the Respondent. The
docunentary evidence supporting the allegation that Respondent was
given noney to be paid to Attorney Scherer includes the bill sent
to Respondent for M. Scherer's services, and the two checks for
$350.00 given to Respondent to pay for M. Scherer's services. M,
Scherer testified that she never received any noney from Respondent
on behalf of the clients to pay her attorneys fees.

In his Brief, Respondent briefly conmments on each of the
alleged Rule violations. Regarding Rule 4-1.1 (conpetence),
Respondent states that he filed a valid and conpetent petition in
an energency manner which benefitted Kathleen Rains. However, in
the Petition for Dissolution he filed, he msrepresented that M.
Rains had resided in Florida for six nonths. Further, he did not

include with the petition, the affidavit required under the Uniform
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Child  Custody  Act regardi ng the children's resi dence.
Additionally, Respondent took five nmonths to file for a restraining
order to protect his client from her physically abusive husband.
Respondent also drafted a faulty affidavit for Jennifer Farinha
regarding the service of process, and advised that it be executed
and signed despite the fact that it contained two material
m srepresentations. Respondent's advice on Jennifer Farinha’s
affidavit resulted in his client, M. Rains, being equitably
estopped from presenting evidence that would have established that
the alleged service of process was faulty. (TFB Exh. 31; TT, p.
242, lines 2 - p. 248, line 9). The evidence presented to the
Referee in the instant case denonstrated that the process server
had, in fact, not served M. Rains, and that the affidavit
submtted by that process server to the North Carolina court was
false. This was clearly proven by date-stanped photographs from
Disney Wrld, along with receipts for purchases. The testinmony of
Ms. Rains, Al bert Farinha, and Jennifer Farinha also proved that
Ms. Rains and her children were in Disney Wrld in Ol ando,
Florida, when the alleged service of process took place.
Respondent contends that he did not violate Rule 4-1.2(d),
whi ch prohibits counseling a client to engage in conduct that the

| awyer knows is crimmnal or fraudulent. However, the Referee found
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that Respondent encouraged Ms. Farinha to file for the dissolution
of marriage in Florida prior to establishing jurisdiction in the
state. There was testinony that Respondent told his client that
what the courts did not know would not hurt them Respondent al so
encouraged Ms. Rains to file the fraudulent affidavit of Jennifer
Farinha in the North Carolina proceeding. |In addition, Respondent
advised his client's father to lie to the sheriff's departnment, and
he advised his client to flee the state to thwart a court order.

Regarding Rule 4-1.3 (lack of diligence), Respondent states
that he was requested by Ms. Rains to not inmediately serve process
(the restraining order) on her husband. The Referee specifically
found that there was no agreenent between M. Rains and Respondent
that Respondent would delay obtaining the restraining order. (RR
p. 2). M. Rains' husband had held a bayonet to Ms. Rains throat,
had inflicted a serious enough injury on her to leave a scar, and
was on probation for assault on a juvenile. Respondent acknow edged
that Ms. Rains was ‘very, very scared” of her husband and wanted a
restraining order. (TT, p.388, lines 10 - 13).

Regarding Rule 4-1.4 (a) & (b) , (lack of conmunication),
Respondent denies that his communication with his client was
deficient. However, when Jennifer Farinha received the docunents

intended to be served on M. Rains, Respondent advised M. Farinha
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not to show those docunents to Kathleen Rains. Additionally,
Respondent did not advise Ms. Rains that there was a custody
hearing in North Carolina, that there was an arrest order issued
agai nst  her, that he had not filed for the restraining order, nor
of the potential dire consequences of fleeing Florida in order to
avoid turning the children over to the father.

Rule  4-1.16(d) dictates t hat upon termnation of
representation, the Respondent had to surrender to the client, the
papers and other property of the client to which the client was
entitled. Ms. Rains has testified that there were documents in
Respondent's possession which were not returned to her in spite of
her and her attorney's requests for them Respondent finally turned
some or all of those documents over to M. Rains at the hearing
before the Referee, nore than a year after he ceased to represent
Ms. Rains. Respondent did not testify before the Referee that he
had claimed any retaining lien on those files.

Regarding Rule 4-8.4(a), Respondent denies that he violated
any Rul es of Professional Conduct. This denial is addressed
through the discussion of other Rule violations.

Respondent contends he did not viol ate Rule 4-
8,4(b) (committing a criminal act that reflects adversely on an

attorney's honesty, trustworthiness or fitness as a lawer); he
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denies commtting perjury. The fraudulent petition for dissolution
containing a false statement of residency, signed by Respondent,
belies that fact. Further, Respondent converted noney specifically
given to himto pay M, Rains' North Carolina attorney, which is a
crimnal act reflecting on his honesty and fitness as an attorney.

Wth respect to Rule 4-8.4(c) (conduct involving dishonesty,
fraud, deceit, or msrepresentation), Respondent states that he was
not dishonest, and did not msrepresent anything to anybody.
Respondent's conduct involving fraud, dishonesty, deceit, or
m srepresentation includes the submssion of a fraudulent petition
for dissolution of marriage signed by Respondent; advising Jennifer
Farinha to submt a false affidavit; advising M. Farinha to make
m srepresentations to the sheriff's departnent personnel; and
m sappropriating the noney intended for M. Rains' North Carolina
attorney.

Rule 4-8.4(d4) (engaging in conduct that is prejudicial to the
admni stration of justice), Respondent clains that he did nothing
prejudicial to the admnistration of justice. However, he advised
a client to flee the state to avoid the execution of a court order,
submtted a petition which contained a fraudul ent statenent
regarding residency, and advised his client to submt a false

affidavit of her sister-in-law to the North Carolina Court.

"
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Regarding Rule 5-1 .1(a) (conversion), Respondent clains that
Ms. Rains' North Carolina attorney was to be paid by the Farinhas,
and therefore he converted no noney. Respondent was not authorized
to apply either of the two $350.00 checks to his own use;
Respondent did not advise his client or her father of the unpaid
bill for services by Attorney Scherer, and the client did not
agree to send the nmoney to the North Carolina attorney. The Referee
found that the Respondent converted the noney that was intended to

pay the North Carolina attorney.
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| SSUE | V: ARE THE REFEREE' S FI NDI NGS OF
AGGRAVATI NG FACTORS CLEARLY ERRONEQUS?

Respondent denies the existence of dishonest or selfish
mot i ves. The record supports the referee's finding of dishonest
and selfish notives. Respondent converted noney intended to pay
Rains' North Carolina attorney, and wanting another's noney is
certainly a selfish nmotive. Respondent also nade naterial
m srepresentations on a petition in an attenpt to establish
jurisdiction in Florida. Had he succeeded, he would have been able
to make nore fees on the case.

Respondent objects to the Referee finding that Respondent
refused to acknowl edge the wongful nature of his conduct.
Respondent does, in fact, refuse to acknow edge the w ongful
nature, claimng that is because he is innocent. Respondent does
not acknow edge that it was wong to tell his client's father to
lie to the sheriff's department, does not express regret about
submtting a pleading with a fraudulent jurisdictional statenent,
and expresses no renorse over converting noney intended for another
attorney. In Count Il, Respondent does not even clearly admt to
wongdoing or express regret when talking about driving on a

suspended license, driving wthout i nsurance, or his DW
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convi ctions.

Respondent  contends that the Referee incorrectly found
Respondent's client to be vulnerable. He contends that the real
victimin his client's case was the father (the client's husband).
Yet Respondent hinself acknow edges that his client was very afraid
of her husband because of past physical violence. He described her
as a scared little girl. The Referee properly recognized that M.
Rains was vulnerable, given her acknow edged fear of her husband,
her fear that she mght |ose her children, and overall, her highly-
emotional state and distress over the proceedings.

Respondent objects to paying the noney owed to North Carolina
Attorney Scherer because, he clains, the client agreed to pay M.
Scherer. The Referee found that the client had not agreed to pay
Ms. Scherer directly. Thus, the Respondent was properly ordered by
the Referee to repay the converted noney.

Respondent contends that the Referee's finding that he had
refused to obtain alcohol treatnment is not neritorious. Respondent
has been contacted three (3) tinmes by the Florida Lawer's
Assi stance program However, he has not entered into treatnment nor
has he begun attending Florida Lawer's Assistance or any other
Al coholics Anonynous neetings. \Wile Myer Cohen, director of FLA,

advised that inpatient evaluation would be preferable, he did not
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testify that there are no other alternatives available for soneone

li ke Respondent.

35




CONCLUSI ON

The Referee's findings are not clearly erroneous and therefore
shoul d be upheld.

The Respondent does not address the Referee's proposed
discipline in light of the Referee's findings of fact. The
reconmendation of discipline has also not been contested by The
Florida Bar. Therefore, this Court should uphold the Referee's

recommendation of discipline.

Respectfully submtted,

Ny
%mﬂ/ }/f&, /Jb“y"

Thomas E. DeBerg
Assistant Staff Counsel

The Florida Bar

Suite G 49

Tanpa Airport Marriott Hotel
Tampa, FL 33607

(813) 875-9821

Attorney No, 521515
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| HEREBY CERTIFY that the original and seven (7) copies of The
Florida Bar's Answer Brief have been furnished by Airborne Express
to Sid J. Wite, Cerk, The Supreme Court of Florida, 500 South
Duval Street, Tallahassee, FL 32399-1925; a true and correct copy
by US certified mail No. P 370 043 064 and a copy by regular U.
S. mail to Robert A Boland, Esg., Respondent, at his record Bar
address of Post Ofice Box 172431, Tanpa, FL 33672-0431; and a copy
by regular U S. mail to John T. Berry, Esq., Staff Counsel, The
Florida Bar, 650 Apalachee Parkway, Tallahassee, FL 32399-2300, all
this ¢ 7 day of July, 1997.
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Thomas E. DeBerg /
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