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STATMENT 0 F THE CASE AND O W E  F ACTS 

This case is before the Court f o r  review of the decision of 

the Second District Court of Appeal holding that § 6 2 7 . 7 2 7 ( 6 ) ,  Fla. 

Stat. (1992) unconstitutionally infringed upon the Appellee/ 

Respondent, State Farm Mutual Automobile Insurance Company’s, right 

to due process of law and to access to the courts insofar as that 

statute required State Farm to either approve of its insured’s 

(Appellant/Petitioner Diane Bassen) settlement with a tortfeasor 

and thereby waive subrogation against the tortfeasor or to pay the 

amount of the proposed settlement with that tortfeasor to preserve 

its ability to pursue subrogation thereafter. Sta te Farm Mu t. 

Auto Ins . co. v. Hass en, 650 So. 2d 128 (Fla. 2d DCA 1995). The 

following recitation of the factual background and procedural 

history of the case is taken verbatim from the Second District’s 

decision, although typed using regular margins and double-spacing 

to reduce the eyestrain which accompanies reading long block- 

0 

indented quotations: 

“On June 15, 1990, M r s .  Hassen sustained injuries in an 

automobile accident as a result of the alleged negligence of 

another driver, Chad Carlton. At the time of the accident, State 

Farm insured both her and her husband under an automobile insurance 

policy with an effective renewal date of March 26, 1990. The 

policy provided “stacked” uninsured motorist benefits of $ 2 0 0 , 0 0 0 .  

The owner of the automobile driven by Mr. Carlton, William 

Buttmi, was insured through UniSun Insurance Company (UniSun) with 
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a policy providing liability limits of $100,000. UniSun offered to 

settle the third party claim f o r  the full amount of its policy 

limits. The Hassens accepted the offer subject to the approval of 

State Farm. They then sent State Farm a certified letter formally 

notifying it of UniSun’s offer and requesting authorization to 

accept the offer. The letter further stated that “[sJhould [State 

Farm] choose to preserve its subrogation rights by refusing 

permission to settle, kindly forward a check in the amount of 

$100,000.00 . I ’  

Correspondence followed in which State Farm, although making 

settlement overtures, questioned whether the value of the Hassen’s 

third party claim was worth UniSun’s policy limits. State Farm 

also stated that it had reason to believe that Mr. Buttmi may have 

sufficient assets to contribute to a settlement o r  to satisfy its 

subragation claim because of his ownership in two construction 

companies and his recent inheritance from a deceased family 

member. State Farm further advised that it had been in contact 

with Mr. Buttmi to determine if he would contribute to the 

settlement and that it would not make a decision on authorization 

to settle the third party claim until he responded. The record 

does not reflect whether M r .  Buttmi ever responded to State Farm’s 

inquiry. 

0 

1 

State Farm did, however, offer to settle the Hassens’ 

uninsured motorist claim for $50,000 but without waiving its 

subrogation rights. Thus, its ultimate response was to deny 

‘Documents in the record appear to support this statement. 
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permission to settle, to refuse to waive its subrogation rights, 

and to decline to pay the sum previously offered by the t h i r d  party 

liability carrier, UniSun. 

The Hassens, over State Farm’s objection, then proceeded to 

finalize UniSun’s Settlement offer by accepting the full amount of 

the policy limits and by executing a full release in favor of the 

tortfeasors. Their motivation for doing so was based on an 

immediate financial need f o r  the settlement money. The Hassens 

later demanded coverage from State Farm under the uninsured 

motorist provisions of their policy. State Farm denied coverage 

because of the unauthorized settlement, resulting in the Hassens’ 

seeking a declaration of their rights under their policy and 

Florida l a w  as to the existence of uninsured motorist coverage. 

In determining coverage by way of summary judgment, the trial 

court ruled that section 6 2 7 . 7 2 7 ( 6 ) ,  Florida Statutes (Supp. 1992), 

which had an effective date of October 1, 1992, was a 

“remedial/procedural statute and applie[d], therefore, to claims 

for uninsured motorist benefits and policies of insurance issued 

before its effective date.” The trial court then found that (1) 

the Hassens complied with the statute by giving State Farm “ample 

notice and opportunity to tender the sum offered by the tortfeasors 

in order to retain subrogation rights” and ( 2 )  that State Farm 

“failed to timely waive subrogation or tender the amount of the 

written offer.” It thus concluded that under the statute the 

-This section was amended by a comprehensive act which 
undertook a wholesale revision of various insurance statutes. 
Ch. 92-318, Laws of Fla. 
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Hassens  “ w e r e  free t o  s e t t l e  and release the tortfeasors without  

prejudice t o  t h e i r  claim for u n d e r i n s u r e d  m o t o r i s t  b e n e f i t s  from 

Defendant ,  STATE FARM.” Hassen, supra,  650 So. 2d a t  130-131 

( f o o t n o t e s  i n  o r i g i n a l ) .  
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SUMMA RY OF THE ARGUMENZ 

The Academy does not herein address the only issue which was 

properly argued before and decided by the Second D i s t r i c t  Court of 

Appeal: to wit, whether the subject statute correctly was held by 

the trial court to retroactively apply to the Hassensf uninsured 

motorist claim under a policy which was issued and an accident 

which occurred prior to the effective date of the subject statute. 

Instead, the Academy has appeared in this proceeding to address the 

other portions of the Second District's decision which were neither 

properly considered nor correctly decided by that Court: to wit, 

whether the subject statute was unconstitutional under due process 

and access to courts analysis even if prospectively applied. 

To begin with, neither of those constitutional arguments 

against prospective application of the subject statute was raised 

before the trial court. Therefore, the Second District should not 

have addressed the merits of those arguments by State Farm in its 

decision. This case presents none of the exceptions to the basic 

principle of appellate law that issues not raised before the trial 

court should not be raised for the first time on appeal, so this 

Court should reverse or quash' on the ground that the Second 

District erroneously considered the prospective constitutionality 

of Section 6 2 7 . 7 2 7 ( 6 ) ,  Fla. Stat. without having to reach the 

'It would appear that this case was appealable as the Second 
District held the subject statute to be invalid, but the 
Appellant/Petitioner k s o  sought discretionary review i n  the 
event that an appeal does not lie. 
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merits of those constitutional arguments. 

A l s o  improperly considered by the Second District was the 

issue whether the burden upon State Farm's &fens e of its insured's 

uninsured motor1 'st claim against it--as opposed to State Farm's 

prosecution of its subrouatJ 'on claim against the tortfeasor-- was 

impermissibly burdened by the subject statute, resulting in a 

violation of State Farm's right of access to courts. The only 

issue concerning access to courts briefed before the Second 

District was whether the perceived impairment of State Farm's 

subrogation claim against the tortfeasor--and not State Farm's 

defense of the UM claim--was impermissibly restricted by the 

subject statute. 

Thus, there are two procedural reasons why the access to 

courts component of the Second District s decision should be 

reversed as well as one valid procedural reason why the due process 

component of that decision should likewise be reversed. However, 

even if this Court shou ld  see fit to address the merits of the 

Second District's decision, the subject statute should be held to 

be constitutional when applied prospectively. 

On the merits, the subject- statute should withstand due 

process analysis because the statute in no way deprived State Farm 

of nor impermissibly limited any vested property right worthy of 

due process protection. An insurer's expectation of subrogation 

against a tortfeasor does not vest into a cognizable property right 

until payment of subsogation is made. Prior to payment, 

subrogation is a mere expectancy of the UM carrier, not a right. 
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Payment by State Farm of the proposed settlement amount with 

the tortfeasor in no way deprives State Farm of its right to assert 

a subrogation claim. To the contrary, insofar as the statute calls 

for such payment, it brings that subrogation expectation to 

ripeness as a cognizable right and permits assertion thereof. To 

the extent that the statute permits or can be said to require a 

choice of waiver of subrogation by approval of the tartfeasor's 

proposed settlement, the statute does not take any right protected 

under due process analysis, because such right cannot vest until 

the payment which never needs to be made. Therefore, there are no 

circumstances under which due process can be said to be violated by 

prospective application of the subject statute. 

Likewise, prospective application of the subject statute does 

not unconstitutionally deny UM carriers to their right of access to 

the courts. Where a UM carrier has meritorious defenses to its 

insured's claim against it (whether defenses to coverage under the 

policy, defenses to the liability of the uninsured motorist, or 

damage defenses), those defenses are not at all burdened or limited 

by the statutory provision enabling a UM carrier to approve its 

insured's settlement with a tortfeasor, because no payment need be 

made, nor will any future barrier be erected by the statute to the 

litigation of those defenses. 

Using the other procedure under the statute, where payment by 

a UM carrier is made of the amount of a tortfeasor's proposed 

settlement (as part of the UM carrier's tactical decision to 

preserve its subrogation claim against the tortfeasor), that 
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payment in no way amounts to an unreasonable burden or limitation 

to the assertion of the carrier's UM defenses. The choice is 

solely that of the UM carrier, not that of the insured. It is a 

rational mechanism for obtaining a legitimate legislative goal, and 

cannot be held to be an unconstitutional denial of access to the 

courts. Therefore, the decision of the Second District should be 

reversed. 

ARGUMENT 

I. 

THE SECOND DISTRICT ERRONEOUSLY 
HELD THAT THE SUBJECT STATUTE 

UNCONSTITUTIONALLY DEPRIVED STATE 
FARM OF DUE PROCESS OF JA W 

The first part of the certified question--regarding whether S 

6 2 7 . 7 2 7 ( 6 ) ,  Fla. Stat. ( 1 9 9 2 )  is constitutional when prospectively 

applied--should be answered in the affirmative and the decision 

below should be reversed because the Second District Court of 

Appeal erroneously held that the prospective application of the 

subject statute unconstitutionally violated State Farm's right of 

due process of law. To begin with, as stated by State Farm in its 

Initial Brief filed in the Second District, the prospective 

constitutionality of the subject statute never was addressed by the 

trial court; so the issue regarding the statute's constitutionality 

under due process analysis was u n r i p e  f o r  determination. 

As noted on page 4 of State Farm's Initial Brief in the Second 

District, "retroactive application was the only  issue before the 
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trial court.” It is a basic principle of appellate law that issues 

not raised before the trial court should not be raised f o r  the 

first time on appeal. So this Court should hold that the Second 

District erroneously considered the prospective constitutionality 

of S 627.727(6), Fla. Stat. without reaching the merits of the 

constitutional arguments. See e . a . ,  San ford v. Ru bin, 237 So. 2d 

134 (Fla. 1970) (where issue of alleged unconstitutionality of 

statute was not raised in trial court and there was no fundamental 

error, District Court of Appeal improperly considered 

constitutional issue on appeal). However, even if the merits of 

those arguments are addressed by this Court, the statute should be 

found to be canstitutional and the first part of the certified 

question should be answered in the affirmative. 

On the merits, the subject statute should withstand due 

process analysis because the requirement of a waiver of prospective 

subrogation rights o r  an advance payment to preserve those rights 

did not constitute a taking o r  other impairment of a vested 

property interest held by State Farm. The property rights 

protected under due process analysis are limited to those which are 

vested and definite and do not extend to mere expectancies of 

property rights which may vest in the future. E . a . ,  Ryan v. Ryan, 

277 So. 2d 266 (Fla. 1973). A prospective right of subrogation 

anticipated by an uninsured motorist insurance carrier is not a 

vested property right and is, therefore, not subject to due process 

protection under the Florida o r  Federal Constitutions. 

A s  noted by the Third District in a case discussing the nature 
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of a r i g h t  t o  subrogation, “The r i g h t  t o  subrogat ion does no t  ar ise  

u n t i l  t h e  subrogee f i r s t  pays the claim.” A l l s  t a t e  I n s .  C o .  v. 

MetroDollitan D a  de Countv, 436  So. 2d 9 7 6 ,  980 ( F l a .  3d DCA 1 9 8 3 ) .  

I t  is  undisputed t h a t  State Farm has made no payment of any p o r t i o n  

of t h e  uninsured m o t o r i s t s  b e n e f i t s  i n  t h e  p r e s e n t  case, nor  w i l l  

another  i n s u r e r  having made no payment be e n t i t l e d  t o  r e l i e f  unde r  

due process  a n a l y s i s .  The “ r i g h t ”  of s u c h  i n s u r e r s  t o  subrogat ion  

i s  n o t h i n g  more than  a mere expectancy which has  not  y e t  ves ted .  

Therefore,  under due process  a n a l y s i s ,  t h a t  “ r igh t”  is  not “property” 

which  i s  sub jec t  t o  c o n s t i t u t i o n a l  p r o t e c t i o n .  

In so fa r  as t h e  sub jec t  s t a t u t e  pe rmi t s  a UM car r ie r  t o  choose 

t o  approve i t s  i n s u r e d ’ s  s e t t l e m e n t  w i t h  a t o r t f e a s o r  o r  t o  

immediately pay some por t ion  of i t s  UM po l i cy  b e n e f i t s ,  t h e  s t a t u t e  

merely p r e s c r i b e s  a method by which t h e  UM carr ier  can b r i n g  t o  

r i p e n e s s  i t s  inchoa te  expec ta t ion  of a subrogat ion  r i g h t  o r  t o  

decide t h a t  it w i l l  not seek t o  pursue such a r i g h t  i n  t h e  f u t u r e .  

While a UM i n s u r e r  may w e l l  p r e f e r  t o  de l ay  t h a t  d e c i s i o n  u n t i l  

such t i m e  as it chooses,  t h e  s t a t u t o r y  requirement of such a 

dec i s ion  cannot be v i o l a t i v e  of due process  as it a f f e c t s  no ves t ed  

p rope r ty  r i g h t  of t h e  i n s u r e d .  

e 

Should State Farm o r  another  UM ca r r i e r  r e f u s e  t o  approve i t s  

i n s u r e d ’ s  s e t t l e m e n t  wi th  t h e  t o r t f e a s o r ’ s  l i a b i l i t y  insurer - -  

thereby r ipening  i t s  subrogation en t i t l ement  from a mere expectancy 

t o  a property r i g h t  which is  vested--no p rope r ty  has  been taken  by 

t h e  leg is la ture  o r  impaired by t h e  s t a t u t e  because such payment i s  

necessary  t o  create the r i g h t  t o  subrogat ion  i n  t h e  f i r s t  p l ace .  
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I f ,  on t h e  o t h e r  hand, State  Farm w e r e  t o  approve i ts  i n s u r e d ’ s  

s e t t l e m e n t  wi th  t h e  t o r t f e a s o r  and the reby  abandon i ts  expectancy 

of r ecove r ing  i n  subrogat ion ,  t h a t  abandonment i s  not  one of 

“property” because t h e r e  w a s  not ves ted  r i g h t  t o  subrogat ion  i n  t h e  

absence of a payment. 

Under no circumstance does t h e  sub jec t  s t a t u t e  impair a vested 

r i g h t  of subrogat ion ,  because once payment has  been made and t h a t  

r i g h t  t o  subragat ion f i r s t  v e s t s ,  t h e  UM carr ier  i s  f u l l y  e n t i t l e d  

t o  pursue t h a t  p rope r ty  r i g h t  t o  s a t i s f a c t i o n  a g a i n s t  t h e  

t o r t f e a s o r .  Therefore ,  i n s o f a r  as  t h e  f i r s t  p o r t i o n  of t h e  

c e r t i f i e d  ques t ion  concerns t h e  due p rocess  a n a l y s i s  employed by 

t h e  Second D i s t r i c t ,  t h e  ques t ion  should be answered i n  t h e  

I1 

THE SECOND DISTRICT ERRONEOUSLY 
HELD THAT THE SUBJECT STATUTE 

UNCONSTITUTIONALLY LIMITED STATE 
FARM’S RIG HT OF ACCESS TO COURTS 

As w i t h  t h e  foregoing  due p rocess  i s s u e ,  t h i s  Court should 

respond a f f i r m a t i v e l y  t o  t h e  c e r t i f i e d  ques t ion  concerning t h e  

c o n s t i t u t i o n a l i t y  of t h e  s u b j e c t  s t a t u t e  and r e v e r s e  t h e  Second 

D i s t r i c t ’ s  d e c i s i o n  hold ing  t h e  s t a t u t e  as v i o l a t i v e  of State 

Farm’s r i g h t  of access t o  t h e  c o u r t s ,  because t h a t  i s s u e  w a s  no t  

r a i s e d  before  t h e  t r i a l  c o u r t .  “ [ R l e t r o a c t i v e  a p p l i c a t i o n  w a s  t h e  

on ly  i s s u e  be fo re  t h e  t r i a l  c o u r t . ”  Appe l l an t ’ s  I n i t i a l  B r i e f ,  

Second DCA Case Na. 94-1241 a t  4 .  I s s u e s  not  raised be fo re  t h e  

t r i a l  c o u r t  far a d j u d i c a t i o n  should no t  form t h e  basis f o r  

11 
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appellate decisions, especially when the issue is one which would 

operate to invalidate an entire statutory scheme applicable to 

cases statewide. 

Even before the Second District, the access to courts argument 

which was made was not the one which formed the basis of the Second 

District’s decision invalidating § 6 2 7 . 7 2 7 ( 6 ) .  The Appellant State 

Farm in its brief before the Second District did not argue that the 

subject statute impermissibly burden its defense of its insured’s 

UM claim against it by requiring prepayment of the settling 

tortfeasor’s liability limits or approval of the settlement with 

the tortf easor. Instead, State Farm argued only that “the 

legislatively imposed limitation upon the insurance carrier’s right 

to slbroga tion . . . [constituted] an unconstitutional limitation 
Brief, on the right of access to the courts.” 

Second DCA Case No. 94-1241, at 13  (emphasis added). 

Appellant’s Initial 0 
In its decision, the District Court held that “the appl 

of Section 6 2 7 . 7 2 7 ( 6 ) ,  Florida Statutes (Supp. 1992), to th 

0 

cation 

s case 

unconstitutionally infringed on State’s [sic] Farm’s right of 

access to the courts f o r  a determination of its ljability f o r  

damag es under the Hassen’s uninsured motorist claim by imposing a 

financial precondition f o r  such access that constituted a 

substantial burden on its right to be heard.” State Farm Mut. 

Auto Ins. Co . v. Hassen, 6 5 0  So. 2d 128, 141 (Fla. 2d DCA 1 9 9 5 )  

(emphasis added). The alleged unconstitutional denial of State 

Farm’s access to courts resulting f r o m  any limitation on its right 

to defend the Hassen’s UM claim not having been raised by the 
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parties, the Second District should not have adjudicated that issue 

and this Court should reverse the decision on that ground. 
a 

On the merits, an analysis of the access to courts issue is 

simplified by separation of UM cases into two categories: those in 

which the UM carrier has meritorious defenses (whether coverage 

defenses, defenses to the liability of the uninsured motorist, 

damage defenses, or a combination of the three); and those cases in 

which there is no meritorious defense to the UM case. In those 

cases in which the UM carrier has a meritorious defense to the 

claim against it by its insured, the statute requiring it to 

approve a settlement between its insured and the tortfeasor in no 

way limits its right of access to the courts to adjudicate those 

defenses. There is nothing in the statute which requires an 

advance payment by the UM carrier; an insurer in the position of 

State Farm simply can approve the settlement, proceed to trial on 

the claim against it, successfully defend, and be in the same 

position it would have been in prior to the enactment o f  the 

subject statute. 

0 

It cannot be argued that the “waiver” of the UM carrier 

subrogation “right” in any way impaired its right of access to the 

courts, because if the UM carrier has a successful defense to its 

insured’s claim, there is no payment to be made which will result 

in any need for subrogation to be pursued. Therefore, to the 

extent that there is any possibility of a meritorious defense to 

the Hassens’ claims against it, a statute permitting the option of 

approval of the settlement with the tortfeasor to litigate those 
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defenses cannot in any way adversely affect State Farm’s invocation 

of those defenses and realization of the fruits thereof. Payment 
a 

of the amount of the tortfeasorls proposed settlement is not an 

impermissible burden, because it is not required by the statute. 

The choice is that of the UM carrier. 

Legislation which places restrictions on--but which does not 

abolish--a preexisting claim or legal defense will not be held to 

be unconstitutional, so long as the restriction is not 

unreasonable. In upholding a statute which required prepayment of 

uncontested taxes in order to contest another tax assessment on the 

property, this Court held that “[tlhis requirement does not 

unreasonably restrict a taxpayer s access to court. ” Ry strom v. 

Diaz, 514 So. 2d 1072, 1075 (Fla. 1987). The Court explained the 

parameters of the exception to the access to courts doctrine as 0 
follows : 

Further, “[allthough courts are generally opposed to 
any burden being placed on the rights of aggrieved 
persons to enter the courts because of the constitutional 
guarantee of access, there may be reasonable restrictions 
prescribed by law.” Carter v , Sparkman, 335 So. 2d 802, 

Bolub, 381 So. 2d 231 (Fla. 1980). Examples of 
reasonable restrictions include “the fixing of a time 
within in which suit must be brought, payment of 
reasonable cost deposits, [and] pursuit of certain 
administrative relief such as zoning matters or workman’s 
compensation claims . . . .” Id 

805 ( F l a .  1976), receded from on other ar ounds, U a n a  V. 

1075.  

In the case at bar, the restriction of access to the courts 

only is any arguable burden on those UM carriers with defenses 

which will prove to be factually or legally insufficient on their 
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merits, and that burden need only be the earlier payment of a 

portion of its insurer's damages than would have been the case 

p r i o r  to the enactment of this statute. In anticipation of the 

0 

argument that the amounts representing the tortfeasor's proposed 

settlement might n o t  later be recoverable in a perfected 

subrogation claim, the Amicus Curiae submits that the practical 

uncollectability of those  sums does not support an argument that 

the statutory mechanism constitutes an unconstitutional denial of 

access to the courts, because the UM carrier's right to obtain a 

judgment in subrogation still remains. 

A statute which limits the collectability of a judgment--but 

which does not abolish a plaintiff's right to obtain a judgment--is 

not unconstitutional as a denial of access to the courts. Folmar 

v. Younq, 591 So. 2d 220 (Fla. 4th DCA 1991) (statute partially 

abolishing dangerous instrumentality doctrine in long-term lease 

cases not violative of access to courts because the "statute does 

a 

not limit or cap a plaintiff's right to recover damages from the 

lessee . . . although it is true that it eliminates a possible 
deep-pocket") . 

Only in those cases in which a UM carrier's defenses are 

meritless would the approval of settlement with the tortfeasor and 

waiver of a possible subrogation right constitute even an arguable 

limitation upon a UM carrier's right of access to the courts. I n  

those cases, where the tortfeasor's settlement is approved, 

subrogation rights are waived, and the UM carrier's defenses are 

found to be insufficient, the right to pursue subrogation for 
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payments made under the UM policy would be limited. However, in 

those cases of a meritless defense, the burden imposed by the 

subject statute is not an unreasonable one which can be found to 

unconstitutionally impair the insurer’s right of access to the 

courts. 

0 

It cannot be overlooked (nor overemphasized) that the class of 

litigants to which the “burden” of approving a settlement with a 

tortfeasor or choosing to pay the amount of that settlement is that 

of sophisticated insurance companies in the business of making a 

living from evaluating potential liability on claims against it and 

potential f o r  recovery of subrogation claims, and who recover 

losses under increases in their rate base when years of 

sophisticated experience in evaluating claims proves insufficient 

to guarantee a profit as opposed to an individual or casual 

participant in an enterprise. 
0 

This Court has indicated that access to courts analysis should 

include reference to the circumstances of the parties asserting 

such a limitation, noting in a case on the point as follows: “There 

is no suggestion that the filing fees or other costs incident to 

e aeneral such judicial review are unreasonable 3s r elated to th 

d a s s  of mrsons who mav - seek such review .” Smith v. Department of 
Health and Rehab] * litative Servj c es, 573  So. 2d 320, 323 (Fla. 

1991). State Farm and its similarly-situated breathering in the 

uninsured motorist insurance business are not often going to guess 

wrong, either about the likelihood of prevailing on their defenses 

to their insured’s claims, or on their ability to obtain 
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subrogation from a tortfeasor. 0 - 
Therefore, the option of approving a settlement o r  advancing 

the monetary equivalent thereof should not be addressed in a 

vacuum, but must be addressed in the context of the realization of 

the debt of experience and sophistication from which such decisions 

will be made. If all else fails, insurers are going to recover any 

money they lose from increasing rates anyway. Therefore, the 

“burden” should be held to be reasonable and the decision of the 

Second District reversed. 
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CONCLUSIW 

WHEREFORE, the Second District Court of Appeal having 

impermissibly addressed issues not raised by the parties before the 

trial court concerning the prospective application of the subject 

statute, the prospective application thereof not being 

impermissible under due process analysis because no vested property 

right is involved, the parties not having argued in the Second 

District that any limitation upon a UM carrier's ability to defend 

an uninsured motorist claim brought against it (as opposed to an 

impediment on its assertion of a subrogation claim against a 

tortfeasor), the statute being no burden whatsoever to the 

assertion of meritorious defenses to UM claims because approval of 

an insured's settlement with a tortfeasor requires no serious 

effort and imposes no serious burden, and the subject statute 0 
providing a reasonable limitation upon those UM carriers which 

would assert unmeritorious defenses to uninsured motorist claims, 

the decision under review should be reversed and the certified 

question should be answered in the affirmative, insofar as it 

pertains to the prospective application of the subject statute. 

Respectfully submitted, 

BARBARA GREEN ROY D. WASSON 
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