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PRELIMINARY STATEMENT 

The Appellants, Diana S. Hassen and Thomas S. Hassen, her 

spouse, shall be referred to the "Appellants" or "insureds." 

State Farm Mutual Automobile Insurance Company shall be 

referred to as "Appellee" or "State Farm." . . 
The terms "uninsiired motorist coverage" and "underinsured 

motorist coverage" as set forth in Appellants' Brief will likewise be used 

interchangeably. 

The following symbols shall be utilized: 

"O.R." -- Official Record 
1 

"UM" -- uninsured motorist coverage and underinsured motorist 

coverage. 
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STATEMENT OF THE CASE AND FACTS 

Appellee, State Farm, accepts the Appellants' Statement of the Case 

and Facts, except where specifically contradicted or supplemented herein. 

State Farm ad~7ised Appellants of its position not to waive 

subrogaticm rights based 01-1 the information available, as set forth in i t s  

letters of Novernhw 13, 1992 and December 30, 1992. (O.R. 109-112) 

Appellants, in spite o f  Statc Farm's advices to the contrary, weqt ahead 

and settled with the tortfeasor by executing a general release. (O.R. 120) 

Appellants thereafter filed aiz action for declaratory judgment, State Farm 

filed its Aiwwer and Defenses, cluef among whch was its seventh defense 

that the action by Appellants was barred by virtue of Appellants' 

settlement with the alleged tortfeasor. ( O R .  36-38) 

0 

I 

State Farm thereafter filed its Motion for S~imrnary Judgment, 

contending that Florida Statute 5 627.727(6)(a)(b) did not become effective 

until October 1, 1992, <IS amended, and therefor had no application to the 

instant cause. (O*R 39-8Y) State Farm, in support of its Motion for 

Summary Judgment, filed Defendant's Memorandum o f  Law in support 

thereof and Appellants filed their Memoraizdum of Law in opposition 

thereto, both of which addressed the coizstitutioizal question of retroactive 
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application of F.S. 624.727(6) (Suyp. 3992). (O.R. 196-204) (O.R. 209-214) 

The trial court denied State Farm's Motion for Summary Judgment 

and thereafter Appellants filed their Motion for Summary Judgment. 

(O.R. 208) ( O R  221-223) State Farm thereafter filed its Memorandum of 

Law in opposition to I'laintiffs' Motioiz for Summary Judgment, again 

addressing the tinconsti tu tioiiality of the statute as retroactively applied. 

(O.R. 224-229) Tlic trial court, notwithstanding the constitutional 

arguments advanced bv State Farm, granted Plaintiffs' Motion for 

Summary Judgment as to Count I of the Complaint. (O.R. 230-231) It is 

from the trial court's grant o f  A Final Judgment in favor of the Appellants 

that this case was appealed to  the Second District Court o f  Appeal, which 

reversed and remanded i t  to the trial court with directions. The Second 

District Court of Appeal also certified the constitutional issues posed in the 

case as being ones o f  grw t public importance. 

0 

il 
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SUMMARY OF ARGUMENT 

Florida Statute 627.727(6)(a)(b), as supplemented in 1992, is an 

unconstitutional impairment of the obligation of contract embodied in the 

insurance policy issued prior to the effective date of the statute and 

constitutes a violation o f  Art. 1, 5 10 of the Florida Constitution. 

While it is true F.S. 627.727(6) (Supp. 1992) was not constitutionally 

challenged in its entirety in the trial court, it was constitutionally 

challenged. The action of the trial court in granting Plaintiffs' Motion for 

- ,  

Summary Judgment inherently passed upon the constitutionality of F.S. § 

627.727(6) (Supp. 3 992), The statute as supplemented is clearly 

unconstitutimal when retroactively applied in that it annuls, diminishes, 

and lessons the efficacy of the contract entered into between Appellants 

and State Farm prior to the enactment of said statute. The statute as 

applied is therefore an intolerable impairment of a contract right. Further, 

the statute as supplemented is in violation of Article I, 5 10 of the Florida 

Constitution as it impairs the obligation of a contract. The statute is also a 

taking of property without due process in violation of the Fourteenth 

Amendment of the United States Constitution and Article I, 9 9 of the 

Florida Constitution, The statute additionally violates the insurance 
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carrier's right o f  access to the courts as protected by Article 1, 5 21 of the 

Florida Constitution in that it sharply restricts State Farm's access to the 

courts by imposition of a fiiiai-tcial barrier to the assertion of a claim or 

defense in court. The legislature has failed to demonstrate an 

overpowering public nccessi ty for imposing such a financial restriction 

upon State Farm with a conconzitant showing that 110 alternative method 

of addressing such public necessity exists. - ,  

The premises considered, the Second District Court of Appeal should 

be affirmed in its reversal and remand of this cause to the trial court for 

further proceedings consistent with F.S. 5 627.727(6) (1989). This 

Honorable Court should declare F.S. 5 627.727(6)(a)(b) uizconstitutional in 

its entirety for all of the reasons set forth herein. 

4 



ARGUMENT 

THE DISTRICT COURT CORRECTLY RULED THAT F.S. 5 
627,727(6)(a)(b) (SUPP. 1992) UNCONSTITUTIONALlY IMPAIRED 
SUBSTANTIVE RIGHTS UNDER A N  ANTECEDENT CONTRACT 
AND UNCONSTITUTIONALLY I M P A I R E D  CARRIER’S D U E  
PROCESS RIGHTS AND RIGHT OF ACCESS TO THE COURTS. 

REMEDIAL OR SUBSTANTIVE?’ 

The trial court, i n  granting surninary judgment to the Appellants, 

effectively held that F.S. § 627.727(6) (Suyp. 1992) was a 

remedial/procedural statute aiid therefore could be and should be 
- .  . 

retroactively applied iindei- the facts o f  the instant cause, The action of the 

trial court is tantarnouiit to fiiiding that F.S. 5 627.727(6) (Supp. 1992) is 

0 constitutional in its entirctv 

i The insurance contract, at page 13, paragraph (2), states as follows: 

”(2) THE INSURED SHALL NOT ENTER 
INTO ANY SETTLEMENT WITH ANY PERSON 
OR ORGANIZATTON LEGALLY LIABLE FOR 
THE INSURED’S BODILY INJURY WITHOUT 
PRIOR WRITTEN CONSENT I F  THE 
SETTLEMENT AGREEMENT PRECLUDES OUR 
RIGHT OF RECOVERY AGAINST SUCH 
PERSON OR ORGANIZATION.” (O.R. 55) 

The accident alleged in the Complaint occurred 011 June 15,1990 and 

the insurance policy, which was in full force and effect on said date, had 

previously been renewed c-i i  December 31, 1989, continuing coverage 
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through Juiw 30, 1990 <jnd renewed again March 26, 1990, continuing 

coverage tlzrough Septeimher 2h, 1990, ( O R ,  20-21) 

Appellants, without questicm, entered into a settlement agreement 

and signed a release, releasing the third-party tortfeasor of any and all 

liability on April 2,1993 in exclzaizge for the sum of  $1.OO,O00.00. (O.R. 89) 

On the effective date o f  the policy at issue herein, 5 627.727(6) (Fla. 

Stat. 1989) controlled the respective rights and oblipatioix of thq parties 

herein. Under thcb 1989 vcrsic)ii o f  tlze statute, State Farm had thirty days 

from the receipt of i iot icc of the agreement to settle, to waive its 

subrogation rights, authorize a full release, and agree to arbitrate the UM 

claim. Failure of State Farm to authorize settlement entitled the insureds 

to bring a lawsuit against the uninsured motorist and State Farm in order 

0 
I 

to resolve their respective liabilities for any damages to be awarded the 

insureds. The statute additionally provided that the award would be 

binding and conclusive as  to the insureds' and State Farm's liability for 

damages up to its coverage limits. The statute further, however, required 

that the liability insurer's coverage must first be exhausted before any 

award could be entered against State Farm. 

Florida Statute 9 627.727(6)(a)(b)(c) (Supp. 1992) now states as 

6 



follows : a 
6)(a) I f  an injured person or, in the case of death, 
the personal representative agrees to settle a claim 
with a liability insurer and its insured, and such 
settlement would not fullysatisfy the claim for 
personal injuries or wrongful death so as to create 
an underinsured motorist claim, then written notice 
of the proposed settlement must be submitted by 
certified or registered mail to all underinsured 
motorist insurers that provide coverage. The 
underinsured motorist insurer then has a period of 
30 days after receipt thereof to consider 
authorization of the settlement or retention of 
subrogation rights. If an underinsured motorist 
insurer authorizes settlement or fails to respond as 
required by paragraph (b) to the settlement request 
within the 30-day period the injured party may 
proceed to execute a full release in favor of the 
underinsured motorist‘s liability insurer and its 
insured and finalize the proposed settlement 
without prejudice to any underinsured motorist 
claim. 

(6)(b) I f  an underinsured motorist insurer 
chooses to preserve its subrogation rights by 
refusing permission to settle, the underinsured 
motorist insurer must, within 30 days after receipt 
of the notice of the proposed settlement, pay to the 
injured party the amount of the written offer from 
the underinsured motorist’s liability insurer. 
Thereafter, upon final resolution of the 
underinsured motorist claim, the underinsured 
motorist insurer is entitled to seek subrogation 
against the underinsured motorist and the liability 
insurer for the amounts paid to the injured party. 

(6)(c) The underinsured motorist insurer is 
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entitled to  a credit against total damages in the 
ainouiit of the limits of the underinsured motorist's 
liability policy in all cases to which this subsection 
applies, e v e n  if the  settlement wi th  the 
underinsured motorist under paragraph (a) or the 
payment b y  the underinsured motorist insurer 
under paragraph (b) is for less than the 
underinsured motorist's full liability policy limits. 
The term "total damages" as used in this section 
means the full amount of damages determined to 
have been sustained by the injured party, regardless 
of the amount of underinsured motorist coverage. 
Nothing in this subsection, including any payment 
or credit under this subsection, reduces or affects 
the total amount of underinsured motorist 
coverage available to the injured party. 

The legislature has thcrcfore by legislative fiat divested State Farm 

of its coiitractrxal right to insist that tlze insureds protect State Farm's 

rights to subrogation wen in the advaizce of payment. State Farm's rights 
a 

of subrogation are both contrcictual and equitable in origin and predated 

the legislature's cnactmtsnt of F.S. 5 627.727(6)(a)(b)(c) (Supp. 1992) and 

cannot therefore be retroactively taken away under the circumstances of 

the case sub jiidicc. 

Virtually no degree of contract inlyairment has been tolerated in this 

state. Yamaha Parts Distributors Inc. v. Ehrman, 316 So,2d 557 (Fla. 1975). 

Our Supreme Court in Yaniaha, siipra, stated as follows: 

"Legislation is presumed to operate 

8 



prospectively unless there exists a showing on face 
of law that retroactive application is iiztended." 

This Homrabk Cc)urt in tlw cast: o f  Pornuoiiio, et al. v. Claridge of 

Pompano Condominium, Iiic., 378 So.2d 774 (Ha. 1979) stated as follows: 

"AS applied retroactively, absent a lessor's 
express consent to its incorporation into terms of 
lease, statute providing for deposit of rent into 
registry of court during litigation involving 
obligations under a condominium lease, was 
invalid as an unconstitutional impairment of ~, 

obligation of contract, inasmuch as such statute 
potentially allowed retention in court of at least 
some portian of deposit of rent during entire term 
of litigation." 

. 

The case suI7 j i i d i z t ? .  is not unlike thc I'oinuanio case in that the 

insurance carrier is required to advaiice imnies that it may not owe in 0 
order to retain a contract right it already had. State Farm, in the instant 

cause, if it chose to retain its subrogation rights, would be required to 

advance monies equivalent to the tortfeasor's offer whether or not those 

monies would ever be owed and would have to await determination at the 

trial on the liability and damages issues to try to get those monies back, 

As pointed out by the Second District Court of Appeal in. the instant 

cause, if State Farm chose to retain its sttbrogation rights it would be 

required to yay $1 00,000.00 before the insured had ever established 

9 



entitlement based upon liability and proof of their damages. State Farm 

would suffer the loss o f  the time value of the imonies paid even if it 

recovered all o f  the monies paid to the insured at the conclusion of the 

litigation. App~l lan ts  arguc that the trial court's ruling was correct 

because State Farm never responded to their requests for settlement 

within tho thirty-clay sta tutorv time period, Appellants overlook the fact 

that it would have made no difference in the result if State Fqrm had 

responded within thirty days uiiless it either paid tlw monies offered by the 

tortfeasor or waived its subrogation rights. Neither of the choices offered 

by the Appellants or the statute offers State Farm any viable method 

through which it can bu restored to the benefit of its bargain previously 

made. The requirement that the insureds nzust request permission to settle 

with the Liability insurer is a n  illiissry benefit to State Farm, in that "heads- 

- it loses," "tails--it loses. " State Farm either loses the right of 

subrogation or invites the opportunity to lose the funds that it advances in 

matching tho tortfeasor's offer of settlement. 

. -  

Whde it is true all retroactive provisions of legislative acts are not 

necessarily invalid, in order to withstand constitutional analysis such 

statutes must be truly remedia and riot substantive. Village of El Portal v. 

1 0  



Citv of Miami Shores, 362 S0.2d 275 (Fla. lY78), 

This Honorable Court in the clise of Vi l l a~e  of El Portal, supra, citing 
a 

from its oyiizioiz in McCord v .  Smith, 43 So.2d 704 (Ha. 1950) stated as 

f 0110 ws: 

. . that retrospective statutes are only 
constitutionally defective: 
. . . in those cases wherein vested rights are 
adversely affected o r  destroyed or when a new 
obligation or duty is created or imposed, or an 
additional disability is established, in connection 
with transactions or considerations previously had 
or ex pi ate d ." 

I t  

. 

The Supreme < h u r t  of Florida in the case of Seddon v. Harpster, 403 

S0.2d 409 (Fla. 1981) stated as follows: 

"There is a presumption against retroactive 
application of a statute in absence of an express 
manifestation of legislative intent to the contrary." 

State Farm resp~ctfully submits that F.S. 3 627.727(6) (Supp. 1992) 

substantially alters the yuryose of uiziizsured motorist coverage under the 

1989 statutes and abrogates State Farm's vested right to have its liability 

under its contract determined before it is required to make payment, either 

in whole or in part. 

The case szib judir:r is strikingly similar to the case of Allstate 

Insurance Company v- Garrett, 550 So.2d 22 (Fla. 2d DCA 1989) wherein 

11 



the court stated as follows: 

"Statute providing that physical injury 
protection insurance benefits  could not be 
withdrawn without report from physician licensed 
under same section of statute as physician 
providing treatment, unconstitutionally impaired 
obligation of coil tract embodied in insurance policy 
issued prior to effective date of statute." 

0 

The Second District found in Allstate, supra, that any application of 

the amendment to 5 627.736(7)(a) to Allstate's contract of - .  insurance 

entered into before the anzeizdmeizt became effective constitutes a 

violation of Article T, 10 of the Florida Constitution. 

This Honorable Court in the case of Kluger v. White, 281 So.2d 1 

(Fla. 1973) seemingly addressed a similar problem when it stated as 

follows: 

"Where a right of access to courts for redress 
for a particular injury has been provided by 
statutory law predating the adoption of 
Declaration of Rights of Constitution of Florida, or 
where such right has become a part of the coinmon 
law of state, legislature is without power to abolish 
such a right without providing a reasonable 
alternative to protect rights of people of state to 
redress for injuries, unless legislature can show an 
overpowering public necessity for abolishment of 
such rights, and no alternative method of meeting 
such public necessity can be shown." (Emphasis 
added) 

12 



Assuming argucndo that Ha.  Stat. 5 627.727(6), as amended 1992, is a 
constitutional wht.11 q q 7 1  i d  prospectively, such ail argument cannot be 

made for retroactitre apylicti tion of the statute. 

The court in thc case o f  St.John's Village I, LTD. v. Demrtment of 

State, Division of Corporations, 497 S0.2d 990, (Fla. 5th DCA 1986), 

stated as follows: 

"A "remedial statute' is one which confers or 
changes a 'remedy'; a 'remedy' is the means 
employed in enforcing a right or in  redressing an 
injury.' 

- .  . 

'Statute, requiring that limited partnership, 
prior to reinstatement, pay fine of $500 for each 
year or part of year during which limited 
partners hip transacted business without authority, 
created new obligations and imposed new 
penalties, was not remedial in nature, and was 
substantive in nature, not procedural, and, thus, 
could only be applied prospectively, in absence of 
explicit legislative expression to the contrary." 

This Honorable Court more recently in the case of State Farm 

Mutual Automobile liisuraice Co. V~ Laforet, 20 F.L,W. 5173 (Fla. 1995), in 

addressing the legisla tuw's cmac tmci't t of § 627.727( 10) (Supp. 1992), stated 

as follows: 

'The general rule is that a substantive statute 
will not operate retrospectively absent clear 
legislative intent to the contrary but that a 
procedural or remedial statute is to operate 
retrospectively,' 

13 



'Even when the Legislature does expressly 
state that a statute is to have retroactive 
application, this Court has refused to apply a 
statute retroactively if the statute impairs vested 
rights, creates new obligations, or imposes new 
penalties.' 

'When we apply these standards to the instant 
case, we find that section 627.727(10) cannot be 
applied retroactively because it is, in substance, a 
penalty. Without- question, the Legislature has 
expressively stated that section 627.727(10) is 
remedial and is to be applied retroactively.' 

'Just because the Legislature labels something 
as being remedial, however, does not make it so.'' 

1 4  



DUE PROCESS/ACCESS TO THE COURTS 

State Farm, uiidclr tlw 1989 version of F.S. 5 627.727(6), had a vested 

right, both by virtuc of the\ statute and its contract of iizsuraitce with the 

insured, to have its liabilitv to pay damages conclusively resolved by a 

lawsuit. It had an absolute right not to be required to pay out monies it 

m y  not owe based upon private negotiations between the insured and the 

third-party tortfeasor, who art' iww allowed to decide what will be paid in 

advance, notwithstandi~~g whether there is legal liability and no prior 

determination as to the anzount of the damages. State Farm has been 

deprived of its rights as they existed by contract and by statute prior to the 

enactment of F.S. 627.727(6) (Supp. 1992). The ability of the insureds and 

the third-party liabili tv insurance carrier to determine the immediate 

liability of State Farm for an award of damages, incliiding non-economic 

damages, without an opportunity for State Farm to assert its legal 
defenses, is a clear violation of State Farm's due process rights under the 

Fourteenth Amendment o f  the United States Constitution and Article I, 3 9 

of the Florida Constitution. State Farm's right of access to the courts as 

protected by Article I, 9 2 1 of the Florida Constitution is likewise violated 

by the requirement of the payment of a sum of money as a condition 

precedent to an exercise of its constitutional right of access to the courts. 

0 

a 

This Honorable Court in the case of Peoples Bank of Indian River 

County v. State, Dept. of Bankin? and Finance, 395 So.2d 521 (Fla. 1981) 

stated as follows: 

"Legislature may determine by what process 
and procedure legal rights may be asserted and 
determine provided that procedure adopted affords 
reasonable notice and fair opportunity to be heard 
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before rights are decided." 

State Farm respectfully subinits that the legislature in  its amendment 

to F.S. 9 627.727(6) (Supy. 1992) did not provide State Farm with a fair 

opportunity t o  bt hcarcl before rights were decidcd. State Farm's 

contractual rights preda tin8 tlw statute as supplemented were taken away 

and supplanted by a rcquirement that it yay nioney which it may never get 

back in order to  prescn't. a long recognized right of subrogation. The 

opportunity to attempt to recover its payment through a subrogation 
action at some unspecified time after filial resolu t i m  o f  the insured's UM 

claim does not ameliorate the due process violations since, as stated in 

Fuentes v, Slzcviii, 407 IJ.S. 67, 84-85, 92 S. Ct. 1983, 1996, 32 Lawyer's 
Edition 2d 556 (1972) "[ilt is now well settled that a temporary, noiz-final 

deprivation is none the less a 

Amendment." 

I This Honorable Court in 

610 So.2d 419 (Fla. 1992) stated 

"Right to go 
fundamental,' 

deprivation in terms o f  the Fourteenth 

the case of Psvchiatric Associates v. Siegel, 

as follows: 
to court to resolve disputesis 

'Legislature may abrogate or restrict access to 
courts if it provides reasonable alternative remedy 
or commensurate benefit or showing of 
overpowering public necessity for abolishment of 
right and finds that there is no alternative method 
of meeting public necessity." 

The legislature in the case siib judice has not demonstrated any 
overpowering public necessity for imposing such a financial restriction 
with a concomitant showing that no alternative method of addressing I 
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such public necessity exists. 

The Acadvmy likens Statc Farm's subrogation right in the instant 
a 

cause to the iiichoate riglit of dower and cites the case of Ryan v. Ryan, 277 

So.2d 266 (Fla. 1973), which case i s  wide of the mark in that this Honorable 

Court points out that a17 inchoate right of dower is statutory and not a 

matter of contract as is present in the instant cause, The Academy assails 

the decision o f  the Second District Court of Appeal in part upon the basis 

that the right o f  tlw iiisurer, i.e., Statc Farm, to subrogation is nothing 
more than a mere expectancv which has not yet vested. The . ,  Academy . 
further argues that thv ~nt~i-c~ c3xpcctaizcy which has not yet vested is not a 

property right subject to constitutional protection, This argument by the 

Academy is interesting in that they rely in part upoii the case of Allstate 

Insurance Co. v. Metropolitan Dade, 436 So. 2d 976 (Fla. 3d DCA 1983) 

which. in part states as follows: 0 
t l  . . . subrogation contracts frequently grant the 
subrogee the means of insuring that the subrogor 
will protect the subrogee's rights, even in advance 
of payment. Not surprisingly, therefore, courts 
have traditionally held that in contractual 
subrogation actions, the statute of limitations runs 
from the date of the injury to the original 
'rightsholder' and not from the date of payment by 
the subrogee, These traditional rules are stated in 
Don Reid Ford, Inc. v. Feldman, 421 So.2d 184 (Fla. 
5th DCA 1982)." 

While tlic Appellants and the Academy argue there is no vested right 

of subrogation in State Farm, yet if a lawsuit were not filed by or on behalf 

of State Farm within four years from the date of the accident in question, 
the statute of limitations would have nm out and State Farm would have 
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had no claim whatsoever. Under the argument advanced by the 

Appellants and the Academy, State Farm has no rights which are ripe for 

constitutional protection notwithstanding the fact those rights are lost by 
the expiration of the statute of limitations which starts ruiming from the 

date of the accident. 

0 

The Second District Court of Appeal in the case of Attornev's Title 

Insurance Fund, Iizc. v. Puizta Gorda Isles, Inc., 547 So.2d 1250 (Fla. 2d 

DCA 1989) stated as follows: 

"Subrogation claims are appropriate 
controversies for expedited presentation which can 
be pursued as contingent claims prior to payment. 
West's F.S.A. RCP Rule 1.180." 

The Second District Court obviously recognized the fact that the 

statute of limitations does indeed expire in the state of Florida four years 

from the date of the accident and therefore expedited presentation is 

indeed appropriate lest the right be lost. 

Appellants and the Academy advance the argument that since the 

constitutional issues of due process and access to the courts were not 

argued in the trial court, that Appellee cannot be heard to raise these 

constitutional claims at this juncture. This Honorable Court in the case of 
Canter v. Davis, 489 So2d 18 (Fla. 1986) stated as follows: 

"Although prudence dictates that issues such 
as constitutionality of a statute's application to 
specific facts should normally be considered at trial 
level to assure that such issues are not later deemed 
waived, once the Supreme Court has jurisdiction, it 
may, at its discretion, consider any issue affecting 
case." 
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The Second District Court of Appeal appropriately pointed out that 

it could be argued that their determination that the 1992 statute caimot be 

retroactively applied t o  the Hasseizs' claim moots any further 

consideratioiz of State Farm's additional argument that a prospective 
application of the statute cannot stand coiistitutional scrutiny. The court, 

however, pointed out that the law is clear--that mootness does not destroy 

an appellate court's jurisdiction when the question raised is of substantial 

public interest and is likely to recur, especially when due process rights are 

at stake. Times Publishmg Co. v. Burke, 375 So.2d 297 (Fla. 2d.DCA 1979). 

T h s  Honorable Court likewise in the case of Holly v. Auld, 450 So.2d 217 

(Fla* 1984) stated as follows: 

0 

"Mootness does not destroy an appellate 
court's jurisdiction when questions raised are of 
great public importance or are likely to recur.'' 

The Second District Court of Appeal is to be commended for not 

abdicating its opportunity to address a matter of great public importance 

and particularly important to the bench and bar. The questions certified 

herein will and must be addressed by this Honorable Court at some 
juncture and sooner is better than later. 

19 



CONCLUSION 

The yrenzises considered, the decision of the Second District Court of 

Appeal should be affirmed arid the cause remanded to the trial court for 

the entry of a11 ordcr consistent therewith. 

This Honorable Court slzould declare Florida Statute 5 627.727(6) 

(Supp. 1992) unconstitutional in its entirety. 
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