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STATKMENT OF THE CASE AND FACTS 

Respondent was charged by information with one count of 

burglary of a dwelling while armed (R 52). Respondent plead guilty 

to the lesser included offense of burglary of a dwelling ( R  55). 

The written plea agreement contained the following: 

4 ,  I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the  following: 

* * * 
c. That a hearing may hereafter be 

set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and that as t o  any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

(2) That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 

imprisonment and a mandatory minimum of - -  
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

maximum sentence of 3 0  years 

* * * 
( R  5 5 )  (Appendix A ) .  The plea agreement also set forth that 

respondent was aware of all of the provisions and representations 

of the plea agreement, that he discussed the plea agreement with 

his attorney and that he fully understood it (R 56). Respondent 
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signed the written plea agreement (R 3 ,  56). 

During the plea hearing held on April 27, 1994, respondent 

stated that he had thoroughly read the plea agreement ( R  3 ) .  

Respondent also stated he had an adequate opportunity to ask 

questions of his attorney about the plea agreement ( R  3 - 4 ) .  

Respondent understood the agreement and had no questions about it 

( R  4 ) .  Respondent stipulated to a factual basis based an the facts 

contained in the affidavits (R 4) I The trial judge found 

respondent's plea was freely, voluntarily, knowingly and 

intelligently made and the plea was accepted ( R  5). The plea 

agreement was filed on April 27, 1994 (R 27). 

On May 26, 1994, the trial judge f i l e d  notice and order for 

separate proceeding to determine if appellant qualified as a 

habitual violent or habitual felony offender ( R  57-58). On June 1, 

1994, respondent filed a motion to strike the notice (R 59-60). 

The motion was denied on June 6, 1994 (R 61). 

The sentencing hearing was held an June 30, 1994 (R 15-30). 

There were no objections to the  PSI  or the scoresheet (R 15). 

Respondent had no submission to make as to whether he should be 

habitualized ( R  15). The trial judge found, based upon 

respondent's prior convictions, that respondent qualified as a 

habitual felony offender ( R  15-16, 63-64, 65-66). Respondent was 

adjudicated guilty (R 22, 71). Respondent was sentenced to seven 

years incarceration followed by five years probation (R 22-23, 67- 

70, 73-75). 

Respondent appealed his conviction and sentence to the  Fifth 
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District Court of Appeal ( R  7 9 ) .  On February 17, 1995, the Fifth 

D i s t r i c t  vacated respondent's sentence and remanded pursuant to the 

Fifth District s opinion in Tho- nv. I 638  So, 2d 116 (Fla. 

5th DCA 1994) , review pending, case no. 83,951 and Santaro v, 

Sta_te, 644 So. 2d 585 (Fla. 5th DCA 1994), rev iey Rend-, case no. 

84,758. w , 650 So. 2d 687 (Fla.  5th DCA 1995) 

(Appendix 1 3 ) .  In -&so n, ~ l l ~ l f a ,  the  Fifth District found tha t  

the acknowledgement contained in the plea agreement of the 

penalties that the defendant could receive if habitualized was 

insufficient to constitute notice of intent to habitualize. The 

acknowledgement faund to be lacking in Thornwon is the same as that 

found in respondent's plea agreement ( R  55); T h m ~ s o  n, at 117. 

Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and respondent. 

On May 5 ,  1995, this court accepted jurisdiction. 
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SUMMAR Y OF ARGUME NT 

The Fifth District erred in determining that the plea 

agreement in this case was insufficient to give respondent notice 

that he may be sentenced as a habitual offender. Respondent read, 

understood, signed and discussed the plea agreement with his 

attorney. The plea agreement set forth that respondent could be 

habitualized, the maximum sentence he faced and that he would not 

be entitled to gain time. Petitioner asserts this was sufficient 

notice. It is both improper and impossible to inform a defendant 

that he "will" be habitualized; the most that may be said is a 

defendant may or possibly could be habitualized. If the plea 

agreement was insufficient notice, any error in failing to give 

respondent separate written notice was harmless as respondent had 

actual notice that he may be habitualized. The decision in this 

case should be quashed, respondent's conviction and sentence 

reinstated and the decision in Thomson, SuRra, overruled. 

a 
Furthermore, this court should re-examine and clarify its 

decision in Ashley, infra. The decision in this case and in 

Thommon, swra, crystallizes the problems inherent in the 

practical application of this court's decision in Ashley, i n f r a .  

Thommon, supra, and the other cases cited herein indicate that 

Ashley, infra, raised more questions than it answered. Ashlev, 

infra, should be clarified to reflect that notice which states only 

the possibilitythat a defendant may be habitualized is sufficient. 

Also,  the affect of gain time or early release on a defendant's 

sentence is a collateral consequence, not a direct consequence. 
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Ashley, infra, should be clarified to reflect that  a trial judge 

need only inform a defendant of the  maximum possible sentence which 

may be imposed, not that he or she may serve more or less of that 

sentence depending upon which sentencing scheme the  defendant is 

sentenced under. Finally, Ashley should be clarified as to whether 

or not an objection is required to preserve the issue for appellate 

review where some form of notice was given and the defendant later 

claims the notice was insufficient. 
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ARGUMENT 

POINT ON APPEAL 

THE FIFTH DISTRICT COURT OF APPFAL ERRED IN 
FINDING THAT RESPONDENT HAD NOT BEEN GIVEN 
NOTICE OF THE INTENT TO HABITUALIZE PRIOR TO 
RESPONDENT ENTERING H I S  PLEA; THE PLGA FORM 
RESPONDENT SIGNED, READ AND UNDERSTOOD GAVE 
RESPONDENT SUFFICIENT NOTICE, AS IT SET FORTH 
THE MAXIMUM SENTENCE THAT COULD BE IMPOSED IF 
RESPONDENT WAS HABITUALIZED AND THAT 
RESPONDENT WOULD NOT BE ENTITLED TO BASIC GAIN 
TIME; DUE TO THE CONFUSION CREATED BY THIS 
COURT'S DECISION IN ASHLEY, INFRA, THIS COURT 
SHOULD REVISIT AND CLARIFY ASHLEY. 

the instant case, a separate written notice of intent to 

habitualize was not filed prior to the entry of respondent's plea, 

However, unlike in Ashlev v. State , 614 So. 2d 486 (Fla. 1993), the 

failure to file a separate written notice is not fatal in this 

case. The plea agreement which respondent read, understood and 

signed set forth the following: 

4 .  I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s). My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

t t t 

c. That a hearing may hereafter be 
set and conducted in this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 
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(2) That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 p a r s  
imprisonment and a mandatory minimum of 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

- -  

* * x 

( R  5 5 )  (Appendix A). Petitioner asserts that the written plea 

agreement complied with section 775.084 (3) (b) , Fla. Stat. (1991) 

and this court's decision in Ashley, sux3ra. 

Petitioner asserts that the Fifth District's decision in this 

case and in Thornmon, swra, is incorrect. In Thompson, the Fifth 

District held that a plea agreement which contained the identical 

language set forth above was insufficient notice as required by 

section 775.084 and Ashley, SUBT~. In Thompsa n, the Fifth 

district overruled their prior decision in Oslesbv v, St ate, 627 

So. 2d 585 (Fla. 5th DCA 1993), xey .  denied, Case no. 8 2 ,  987 (Fla. 

March 11, 1994),' wherein they held that the identical language in 

a plea agreement satisfied Ashlev and that the harmless error 

analysis of Massev v. State, 609 So. 2d 598 (Fla. 1992), applied.' 

Petitioner asserts that the Fifth District not only elevated form 

over substance in reaching the decision it did in ThomRson, but 

also ignored this court's decision in Masse~ v. St ate, 609 So. 2d 

(Appendix C) 

'Oglesby sought review by this court based upon conflict with 
Ashlev. This court denied review. Petitioner asserts that by 
declining to accept jurisdiction this court approved the decision 
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598 (Fla. 1992). The majority in Thomrsson likewise ignored the 

sound and logical reasoning of Judge Goshorn's dissent. Petitioner 

further arrests that the decision in Thommo n, su~ra, not only 

expands the  decision in Ashlev, but crystallizes the problems 

inherent in the practical application of Ashley. 

Section 775.084(3) (b) provides: 

Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the 
impositian of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the defendant 

and/or the defendant's attorney the opportunity to prepare for the  

hearing. , at 600; a l m  Roberts v. State, 559 So. Zd 

289, 291 (Fla. 5th DCA 1990). Section 775.084(3) (b) does not 

specify the form the written notice must take or the words the 

notice must or must not contain. 

The Fifth D i s t r i c t  has elevated form to a new height over 

substance in Thompson. In finding the  written plea agreement to be 

insufficient to give the defendant notice of habitual offender 

sentencing, petitioner asserts that the Fifth District found that 

the procedural aspect or the actual written notice was of paramount 

importance to t he  substantive purpose, preparation of a submission 

in the  defendant's behalf. Petitioner asserts that such a finding 

places the importance on the wrong portion of section 

775.084(3) (b). 

In this case, the plea agreement stated that a hearing may be 
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set to determine if respondent qualified as a habitual felony or 

violent felony offender ( R  55) (Appendix A) . The plea agreement 

set forth the maximum sentences respondent was facing if found to 

be a habitual offender. At neither the plea nor the sentencing 

hearing did petitioner argue, object or complain that he did not 

know that he was facing a possible sentence as a habitual offender 

( R  1-6, 13-30). Petitioner acknowledges that this court has held 

that such an objection is not necessary for the preservation of the 

issue for appellate review where no notice has been given. Ashlev, 

at 4 9 0 .  Petitioner asserts that an objection was necessary in this 

case, as respondent was given notice.' However, whether an 

objection was required or not, petitioner asserts that the lack of 

such an objection in this case is telling and supports petitioner's 

claim that respondent had knowledge of possible habitual offender 

sentencing. The written plea agreement was sufficient written 

notice. 

Should this court determine that the plea agreement was 

insufficient written notice, respondent had actual notice and any 

31n Ashley, at 490 ,  this court held that an objection to lack 
of notice was not required to preserve the issue for appellate 
review as it is a purely legal sentencing issue. Petitioner 
asserts that the only time an objection would not be required is in 
an Ashley-type situation, i.e., the defendant pled with absolutely 
no notice or knowledge that he or she may be habitualized. 
Petitioner asserts that in cases such as the instant one, where a 
defendant has both knowledge and notice that he may be habitualized 
an objection to the form of the notice is required. Here, 
respondent was given notice in the plea agreement. There was no 
objection to the form of the notice. Petitioner asserts that 
respondent's failure to object waived the issue for appellate 
review. This court should clarify Ashley so that it is clear under 
what circumstances an objection is required and when one is not. 
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failure to provide separate written notice was harmless in this 

case pursuant to M ~ S S ~ Y ,  supra. The Fifth District in Oslesbv 

found that Massey applied to such situations. The Fifth District 

ignored Ma~sev in overruling Oglesbv. Thommon, suma. 

Petitioner asserts that it was error for the Fifth District to 

ignore Massey, as Massey is applicable to the instant case. 

In Maseey, at 5 9 8 - 5 9 9 ,  Massey had actual knowledge that he may 

be sentenced as a habitual felony offender although he was never 

served with written notice. This court found any error was 

harmless. U. at 600 .  In the instant case, the plea agreement 

informed respondent that he could be sentenced as a habitual felony 

offender and gave respondent and his attorney an opportunity to 

prepare for the hearing. Respondent went over the agreement with 

his lawyer prior to entering his plea, understood the agreement and 

signed the agreement (R 3-4, 56). 

Petitioner asserts that the purpose of the written notice 

requirement was accomplished in this case, as respondent had actual 

notice that he could be facing a habitual offender sentence and 

what that maximum sentence was. Respondent was given an 

opportunity to prepare for the hearing. Respondent gave the t r i a l  

judge no reasam why he should not have been habitualized. “It is 

inconceivable that [respondent] was prejudiced by not having 

received the written notice [prior to the entry of his plea] . I t  

Massev, at 600. The failure to provide written notice was harmless 

in this case. Massey, jwnra; Lewis v. State,  636 So. 2d 154 (Fla. 

1st DCA 1994); Plans field v. State , 618 So. 2d 1385 ( F l a .  2d DCA 
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1993); BlsO LUC~S v. State , 630 So. 2d 597 (Fla. 1st DCA 1993) 

(any error in failing to determine that predicate offense had not 
been pardoned or set aside was harmless) ; Critton v.  State, 619 So. 

2d 495 (Fla. 1st DCA 1993) (same); Green v, St ate, 623 So. 2d 1237 

(Fla. 4th DCA 1993) (any error in habitualization was harmless); 

Suarez v. St ate, 616 So. 2d 1067 (Fla. 3d DCA 1993) (any error in 

failing to make required statutory findings was harmless where 

defendant accepted habitual offender sentence and waived right to 

hearing); Bonaventure v. State, 637 So. 2d 55 (Fla. 5th DCA 1994) 

(where evidence unrebutted, error in failing to make specific 

findings in support of habitual offender sentence was harmless) ; 

Pornpa v. s t a t e  , 635 So. 2d 114 (Fla. 5th DCA 1994) (same). 

In Thompson, Santoro and this case, the Fifth District held 

that the acknowledgement in the written plea agreement did not 

comply with Ashlev because the plea agreement said that respondent 

may be sentenced as a habitual offender rather than respondent 

would be sentenced as a habitual offender. Petitioner asserts that 

this court did not hold in Ashlev that a defendant must be told 

unequivocally that he would be sentenced as a habitual offender 

prior to entering his plea, only that he may or possibly could be 

facing such a sentence. The Fifth District played a game of 

semantics which did not need to and should not have been played. 

In Ashley, at 480,  this court held that 

in order for a defendant to be habitualized 
following a guilty or nolo plea, the following 
must take place prior to acceptance of the 
plea: I) The defendant must be given written 
notice of intent to habitualize, and 2) the 
court must confirm that the defendant is 
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personally aware of the possibility and 
reasonable consequences of habitualization. 
(Footnote omitted; emphasis added). 

In reaching this holding, this court set forth the following: 

Because habitual offender maximums 
clearly constitute the "maximum possible 
penalty provided by lawf1 - -exceeding both the 
guidelines and standard statutory maximums-- 
and because habitual offender sentences are 
imposed in a significant number of cases, our 
ruling in Williams [v. State, 316 So. 2d 267 
(Fla. 1975),] and the plain language of 
[Florida Rule of Criminal Procedure] 3 I 172 
require that before a court may accept a 
guilty or nolo plea from an el igible  defendant 
it m u s t  ascertain that the defendant is aware 
of the possibility and seasonable consequences 
of habitualization. To state the obvious, in 
order for the plea t o  be Itknowing," i-e., in 
order for the defendant to understand the  
reasonable consequences of his or her plea, 
the defendant must Itknow" beforehand that his 
or her potential sentence ma be many times 
greater what it ordinarily --+ wau d have been 
under the guidelines . . 

0 Ashley, at 489 (emphasis added). 

There is nothing in Ashlev to indicate that this court 

intended that a defendant be told prior to entering his plea that 

he would, as the  Fifth District held, be sentenced as a habitual 

felony offender. Furthermore, section 775.084(3) (b) does not 

specify t he  form the written notice must take or the  words it must 

or must not contain. According to Ashlev, the defendant must only 

know of the possibility that such sentencing m y  occur. The Fifth 

District ignored the pla in  language of Ashlev. 

The use of the word ttmayft in the plea agreement told 

respondent of the possibility that he could be sentenced as a 

habitual felony offender. It would be not only improper, but 
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impossible to tell a defendant that he will be sentenced as a 

habitual offender, as opposed to telling the defendant he or she 

may be habitualized. While a defendant may have the requisite 

convictions, the state may be unable to document those convictions. 

If the state is unable to offer certified judgements and sentences 

and the defendant does not stipulate to his prior record, the 

defendant will not be found to be a habitual offender. In such a 

case, having told the defendant t ha t  he would be habitualized was 

error and may be grounds for the defendant to withdraw his plea. 

If part of the plea agreement was that the defendant would be 

sentenced as a habitual offender and the defendant was not so 

sentenced, the  state would also have grounds for invalidating the 

plea agreement. The purpose of the notice is not to inform the 

defendant that he or she will be habitualized, but rather that he 

or she may be habitualized. 

Furthermore, as pointed out by the dissent of Judge Goshorn i n  

Thornwon, at 118, "[tlhere are consequences, both legal and 

practical" to the state or the trial judge advising a defendant 

that he will be habitualized. 

Requiring the court to announce to a 
defendant, before accepting his or her plea, 
that the court will (as opposed to may) 
habitualize requires the cour t  to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
Fla. Stat. (19931, prior to a sentencing 
hearing and prior to review of any victim 
impact, section 921.143, F l a .  Stat. (19931, 
all of which is contrary to the requirements 
of a sentencing hearing and is sure to raise 
additional legal challenges and charges that 
habitualization is being imposed 
indiscriminately. Likewise, to require the 
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state to announce that it will (as opposed to 
may) attempt to habitualize will provide 
further fodder to the voices challenging the 
state's use of the habitual offender statutes. 
In this regard, I note that often at or 
immediately before a plea, the  trial court, 
the state and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. Accordingly, the court can only 
announce t h a t ,  if the defendant's history so 
justifies, the court may consider or the state 
may seek to habitualize the  defendant. 

Thomso n, at 118-119. Petitioner respectfully requests this court 

clarify its decision in Ashlev to reflect that a11 that is required 

for the notice requirement to be met is that the defendant be aware 

that he or she may or possibly could be sentenced as a habitual 

felony or violent felony offender. As set forth above by 

petitioner and Judge Goshorn, this court could not have intended in 

Ashley that a defendant be t o ld  he would be sentended as a habitual 

offender, as such would clearly be improper. 

Another obvious problem with this court's decision in Ashlev 

is its determination that the affect of gain time or early release 

on a defendant's sentence is a direct consequence of a plea. While 

petitioner agrees that a defendant should be told prior to entering 

a plea that he or she may be habitualized which means the 

possibility of an enhanced sentenced being imposed, petitioner 

respectfully submits that this court was in error when it also 

determined in Ashlev - that a defendant should be told that 

"habitualization may affect the possibility of early release 

through certain programs, . . . "  Ashlev, at 490 n.8. This court 

appears to have confused the amount of time a defendant may 

actually serve in jail with the maximum sentence which may be 
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imposed upon a defendant. While a defendant should be aware of the 

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the defendant may 

actually serve due to the various types of gain time or early 

release is irrelevant. 

In deciding Ashlev, this court relied on -, 

395 U.S. 238, 242, 89 S. Ct, 1709 (1969); Williams v. State, 316 

So. 2d 267 (Fla, 1975); Black v. State, 599 So. 2d 1380 (Fla. 1st 

DCA 1992); Florida Rule of Criminal Procedure 3.172(c) (1); and 

Professor LaFave. As will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled to some form 

of early release if habitualized. 

In Bovkin, supra, the United States Supreme Court addressed 

the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in Bovkin did 

the court hold that in order for a plea to be knowing the defendant 

must know that under certain sentencing schemes he or she may not 

be entitled to early release and may have to serve the entire 

sentence imposed. Petitioner asserts that the receiving of gain 

time or some other form of early release is not a constitutional 

right. Gain time and early release programs are a creation of the 

state legislature and can be changed or taken away at anytime by 

the legislature. -a1 ly Ch. 93-406, Laws of Fla. (repealing 

section 944.277); Op. Att'y. Gen. 92-96 (1992); Dusqe r v. Grant, 

610 So. 2d 428 (Fla. 1992); Waite v. Sinsletary, 632 So. 2d 192 
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(Pla. 3d DCA 1994). It is impossible for anyone to accurately 

predict how future changes will affect a particular defendant's 

sentence. 

In Ashley, at 488,  this court quoted from William& supra. 

The Williams decision set forth the three essential requirements 

for taking a guilty plea. u. at 271. The second requirement is 

that the "defendant muat understand the nature of the charge and 

the consequences of his [or her] plea. The purpose of this 

requirement is to ensure that he [or shel knows . . . what m a x i m u m  

penalty may be imposed for the offense with which he [or shel is 

charged. Ld. ; see a lso  Himan v. Un ited States , 730 F.2d 649 

(11th Cir. 1984) (district court need only advise a defendant a8 to 

the charges, the mandatory minimum penalty and the maximum possible 

sentence). No where in Willimi did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to some other 

early release program. The consequence is the m a x i m u m  sentence 

which may be imposed, NOT - the amount af gain time or other form of 
early release a defendant will or will not receive. 

e 

In order for a plea to be knowing, this court in Ashley, at 

489, stated that the defendant must know the maximum possible 

sentence 'land that he or she will have to serve more of it.'' This 

court then noted that this view was endorsed by the First 

District's decision in Black, suora, and Professor LaFave. In 

quoting from the Black decision, this court  quoted from Judge 

Zehmer's special concurrence. Judge Zehmer did not state that a 
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defendant must be told that he or she will not receive the same 

amount of gain time if habitualized. While Judge Zehmer stated 

that the trial judge failed to determine if Black understood the 

significance of being sentenced as a career criminal, petitioner 

asserts that the "significance1' referred to is not that Black would 

receive less gain time, but that Black was facing a maximum 

sentence that was double what the plea agreement indicated. 

Neither the majority nor the concurrence in Black hold that a 

defendant must be told he or she will not receive the same amount 

of gain time as someone who was not habitualized. 

Furthermore, Professor LaFave likewise does not support this 

courtls determination that a defendant should be t o ld  that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaFaveIs only endorsement is that a defendant should be 

told of the maximum possible penalty that could be imposed. 

Professor LaFave makes no mention that a defendant should be told 

he or she may have to serve more of a sentence depending upon under 

which sentencing scheme the defendant ka sentenced. See 2 Wayne R. 

LaFave & Jerold H. Israel, Criminal Proced ure section 2 0 . 4  (1984)- 

Finally, petitioner asserts that rule 3.172 ( c )  (1) does not 

require that a defendant be told that if habitualized he will serve 

a greater portion of h i s  sentence. See State  v. Will, 645 So. 2d 

91, 95 ( F l a .  3d DCA 1994). This court has previously held that 

rule 3.172(c) Itsets forth the required areas of inquiry when the 

trial court accepts a plea. U, ; State v. Ginebra, 511 So. 2d 960 

a 

(Fla. 1987). Rule 3.172(c) (1) requires only that a defendant 
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understand "the nature of the charge to which the plea is offered, 

the mandatory minimum penalty provided by law, if any, and the 

maximum possible penalty provided by law . . ."  Petitioner asserts 
that the maximum possible penalty provided by law does not mean the 

maximum possible sentence less gain time or some other form of 

early release. The maximum possible penalty provided by law for a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The maximum possible penalty then 

doubles and becames ten years. Irrespective of gain time or early 

release, the maximum possible time a defendant may be incarcerated 

for a third degree felony is either 5 years o f  10 years as a 

habitual felony offender.4 As the  Second District stated in 

Simmons v, Sta.. , 611 So. 2d 1250, 1252 ( F l a ,  2d DCA 1992): 

. . . It is one thing, however, to insist 
that a defendant be warned his sentence may be 
extended, and another t0 require an additional 
warning that a determinate sentence will not 
later be shortened. 

While the trial judge is required to advise a defendant of the 

maximum possible penalty provided by law which he or she is facing, 

the trial judge is not required to advise the defendant of every 

collateral consequence which may follow a guilty or no contest 

plea. Zambuto v. State , 413 So. 2d 461 (Fla. 4th DCA 1982); 

$imons, at 1252; Polk v. State, 405 So. 2 8  758 ( F l a .  3d DCR 1981); 

-, 455 So. 2d 555 (Fla. 1st DCA 1984); ae,e i 3 L - s ~  

Will, a t  94 (quoting Ginebra, at 960-961 (emphasis added): "It is 

'In a perfect world, a defendant would serve the sentence 
imposed, day for day. However, we do not live in a perfect world 
and convicted criminals reap this benefit. 

I 
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clear under both state and federal decisions that the t r i a l  court 

judge is under no duty to inform a defendant  of the collateral 

consequences of his gmilty p l e a . 1 f ) ;  Hinman, supra (court not 

required to explain special parole and its consequences). 

. . . ''The distinction between 'direct' and 
fcollateral' consequences of a plea, while 
sometimes shaded in the relevant decisions, 
turns on whether the result represents a 
definite, immediate and largely automatic 
effect on the range of the defendant's 
punishment. 

Zambut 0, at 462 (citation omitted), According to Ginebra, at 961,5 

the trial judge's obligation to ensure that a defendant understands 

the direct consequences of his or her plea encompasses "only those 

consequences . + . which the trial court can impose. The other 

consequences of which a defendant must be informed are contained in 

rule 3.172 (c) . 
Prior to Ashley, the loss of or accumulation of gain time was 

considered to be a collateral consequence. Simmons, at 1252-1253; 

Horton v. St ate, 646 So. 2d 253 (Fla. 1st DCA 1994); u, SL!E!G3; 

Levens v. State, 598 So. 2d 120 (Fla. 1st DCA 1992); Wrisht. v. 

State, 583 So. 2d 399 (Fla. 1st DCA 1991) ; Blackshear sunra; Ladner 

v. Henderson, 438 F.2d 638 (5th Cir, 1971). Also ,  when parole was 

previously available there was no requirement that a defendant be 

warned about parole eligibility, because parole was viewed as a 

matter of legislative and executive grace; not a direct consequence 

'Cinebra was superseded by the amendment to rule 3.172 ( c )  ( 8 )  . 
While the holding of Ginebra, deportation is a collateral 
consequence, has been superseded, petitioner asserts that Ginebra 
remains good law. 
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of a plea. Simmons, at 1253; gee also Hirunan, suwa (court not 

required to explain special parole and its consequences); Morales- 

Guarjardo v. United States, 440 F.2d 775 (5th Cir. 1971) (fact that 

trial judge failed to advise defendant of his ineligibility for 

parole does not invalidate guilty plea). Likewise, there was no 

duty to warn those who opted for a guidelines sentence that they 

were ineligible for parole under the guidelines. Ld. ; Glover v. 

State, 474 So. 2d 886  (Fla. 1st DCA 1985).6 This Courtls language 

i n  Ashley that the defendant should be told Ifthe fact that 

habitualization may affect the possibility of early release through 

certain programsn is  wholly inconsistent with this court's decision 

in Ginebra and the above cited cases. 

As previously stated, gain time and other early release 

programs are established by the legislature. The trial judge has 

no control over how much gain time a defendant may or may not 

receive. The trial judge also has no control over whether a 

defendant qualifies for some form of early release. The only 

situation which petitioner can envision in which the trial judge 

has some form of control is when the trial judge retains 

jurisdiction. The retention of jurisdiction is a consequence which 

61t appears that this court has determined, post-Ashlev, that 
the earning of provisional credits is a collateral consequence, as 
provisional credits could not "possibly be a factor at sentencing 
or in deciding to enter a plea bargain.Il Griffin v. S i n s l e u ,  
638 So. 2d 500, 501 (Fla. 1994); 8 e ~  also Dusse r v. Roderick, 584 
So. 2d 2 (Fla. 1991). The Eleventh Circuit has likewise found 
Florida's control release is comparable to provisional credits, as 
"the purpose of control release is to address the administrative 
problem of prison overcrowding, not to confer a benefit on the 
prison population.Il Hock v, Sinsletam, 8 Fla. L. Weekly Fed. 
C943, C944 (11th Cir. January 9, 1995). 
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the trial judge can impose and is a direct consequence of a plea. 

S t a t e  v, Green, 421 So. 2d 5 0 8  ( F l a .  1982). However, petitioner 

disagrees with and questions this courtts logic as to why retaining 

jurisdiction is a direct consequence of a plea. Petitioner asserts 

that retaining jurisdiction is a direct consequence because the  

trial judge imposes sluch a restriction, not because a defendant may 

have to serve more of the sentence imposed. 

As stated above, the only conseqence of the sentence which is 

a direct consequence is the maximum possible sentence which may be 

imposed by law. [ l loss  of basic gain time 

is not a consequence which the  trial court imposes. Accordingly, 

loss of eligibility for basic gain time is a collateral consequence 

of a plea." Will, at 95. 

Petitioner asserts that 

It should be pointed out to this court that Ginebra was not 

cited in Ashley. It is not at a l l  clear as to whether Ginebra was 

given any consideration in the writing of the Ashley opinion. The 

lack of reference to Ginebra gives rise to but one conclusion: 

"the primary consideration in A m  was the state's complete 

failure to advise the defendant of its intent to seek habitual 

offender sentencing prior to the entry of the guilty.w Horton, at 

256. 

In determining that a direct consequence of a plea is tha t  

tlhabitualizatian may affect the possibility of early release 

through certain programs . . . t f ,  this court went beyond the issue 

raised in Ashley. It is not: clear in Ashley whether this court 

intended that failure to sa inform a defendant requires an 
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automatic or per se reversal. Petitioner asserts that the failure 

to so inform a defendant does not render his or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

best. See Norton, at 256; Simmona, at 1253. 

Section 775.084(4)(e) provides that a habitual offender 

sentence is not subject to the sentencing guidelines, that a 

defendant sentenced as a habitual offender shall not get the 

benefit of chapter 947,  and shall not be eligible for gain time 

with the exception of up to 20 days incentive gain time as provided 

for in section 9 4 4 . 2 7 5 ( 4 )  (b). Sections 944.277 (1) (g) ' and 

947.146(4) (g) specifically set forth that a person sentenced or who 

has previously been sentenced under section 775.084 is not entitled 

to provisional credits of control release. Those sections also set 

forth that persons who have been convicted or previously convicted 

of committing or attempting to commit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

was attempted or completed; or kidnapping, burglary or murder and 

the offense was committed with the intent to commit sexual battery 

are not entitled to provisional credits or control release. 

Sections 944.277(2) ( c )  - (e) and 947.146(4) (c) - (e), Fla. Stat. 

(1991) f Sections 944.277(1) and 947.146(4) also set forth 

additional circumstances under which a defendant is not entitled to 

control release or provisional credits. section 944.277(1) (a), 

(b), (f), (h), (i), and (j), Fla. Stat. (1991); section 

'Repealed by Chapter 93-406, Laws of Fla. 
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947.146(4) (a ) ,  (b), (f), (h), and (i), Fla. Stat. (1991) - 
If Ashlev in fact did create a per se rule of reversall ''it 

would make no sense t o  limit its application to habitual offender 

cases.11 Horton, at 256 n.2. It would appear that not only should 

those who may qualify as a habitual offender be told "that 

habitualization may affect the possibility of early release through 

certain programs," but those who have previously been habitualized 

if not presently habitualized, those who have been or previously 

been convicted of the enumerated crimes and those who received 

mandatory minimum penalties should also be warned tha t  their prior 

and/or current convictions rrmay affect the possibility of early 

release through certain programs." 

Taking Ashlev to its literal and logical conclusion, it would 

appear to require that every person charged with a crime in order 

to make a !'knowingtf decision should be to ld ,  whether he chooses to 

plead or go to trial, of the affect of gain time or early release 

on any and all sentences that defendant may possibly face. 

Although it would appear that this burden would fall primarily on 

defense counsel, the burden would likewise f a l l  on the prosecutor 

and the trial judge. See Ashlev, at 490 n.8; Koenis v. State, 597 

So. 2d 256, 2 5 8  (Fla. 1992). Prior to a plea or a guilty verdict 

after trial, it is doubtful that either the prosecutor or the trial 

judge would be in a position to inform a defendant on the possible 

sentences he faces and the affect of gain time or early release, if 

any, on those sentences. However, it appears under Ashlev, the 

failure to so inform any defendant, whether pleading or going to 
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trial, would give rise to at the least a claim of ineffective 

assistance of counsel. Such a claim could result in not only the 

withdrawal of a plea, but also a new trial, Surely this could not 

have been this court's intent. 

If this court did intend for Ashlev to establish a per se 

rule, petitioner asserts that there should not be a special rule 

for habitual offenders, but all convicted felons which fall within 

the exceptions should be treated alike. A consequence of a plea 

should not be collateral in some cases and direct in other cases; 

it should either be direct or collateral t o  a l l  cases. Petitioner 

asserts, as stated above, that the consequence of early release is 

purely collateral and should be treated as such with all 

defendants; the direct consequence is the m a x i m u m  amount of 

incarceration which may be imposed, not that the defendant may 

serve more time than a dissimilarly situated defendant. 

Should this court determine that gain time or early release is 

a direct consequence of a plea petitioner asserts that rule 

3.172(c) should be amended to reflect a l l  defendant's should be 

warned that their previous and current convictions Itmay affect the 

possibility of early release through certain programs. It The 

determination of early release consequences by this court to be a 

direct consequence should be treated as this court treated the 

determination that deportation was a direct: consequence, amend the 

rule. See Fla. R .  Crim. P. 3.172(c) ( 8 ) .  

Petitioner strongly asserts that any early release is a 

collateral consequence of a plea and rule 3.172 (c) does not need to 
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be amended. However, if this court has in fact determined that the 

affect of early release a sentence is a direct consequence, 

those facing habitual offender sentencing should not be treated 

specially. All defendants should be treated alike and the rule 

should be amended. 

AS is apparent from the decision in the instant case, as well 

as the decisions in Thomgson, Horton and Will, this court's Ashley 

decision has raised as many questions as it answered. See also 

Wilson v. State, 645 So. 2d 1042 (Fla. 4th DCA 1994); Heatlev v. 

State, 636 So. 2d 153 (Fla. 1st DCA 1994). The Ashlev decision 

should be clarified to reflect that notice as was given in this 

case and notice which reflects only the possibility that a 

defendant may be habitualized is sufficient, thereby addressing the 

concerns of Judge Goshofnts dissent. Petitioner a l so  requests this 

court clarify Ashlev as to whether this court intended gain time or 

early release as a direct consequence of a plea. Petitioner again 

asserts that the affect of gain time and/or early release programs 

on a defendant's sentence are not direct consequences of a plea. 

It is impossible for the defense attorney, trial judge or 

prosecutor to accurately predict how much of a particular sentence 

a defendant will in fact serve. The direct consequence is the  

maximum sentence which may be imposed upon a defendant, not the 

amount of time a defendant will actually serve of the sentence 

imposed. Petitioner also requests this court clarify Ashlev as to 

whether an objection to the form of notice is required in order to 

preserve the issue for appellate review as s e t  forth in footnote 2 
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of the instant brief. 

Finally, should this court determine that the affect of 

habitualization on gain time and early release is a direct 

consequence of a plea, respondent was aware of this consequence at 

the time he entered his plea. The plea agreement specifically set 

forth that respondent would not receive any basic gain time if he 

was sentenced as a habitual offender IR 55) (Appendix A). This was 

sufficient to inform respondent that he would be serving more of 

his sentence. while petitioner requests this court clarify the 

Ashlev decision, irrespective of that request, the written plea 

agreement in this case was sufficient notice and established that 

respondent's plea was knowing. If the written plea agreement was 

insufficient any error was harmless, as respondent had actual 

notice. The decision in this case should be reversed and the 

Thamm3son decision should be overruled. 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

petitioner requests this court quash the decision in the instant 

case, overrule the decision in Thornwon and clarify its decision i n  

Ashley as requested above. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL A 
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5th Floor 
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Appendix A 



1.  I, 
e n p -  Ples(s) o f :  

as t o  C o u n t  __ 
8s t o  Count 
as t o  Count - ( 1 Guilty ( ) Nolo Contendere t o  

1 Lnderctand t h r t  I f  the Judge accepts the,Rlerg(s!,,I glve up my Clght ta:( i )  A trlrl by Jury t o  determlne whether I 
am Guiltv o r  Not Guilty: or 4 hearlno k c f o r e  the J d o e  I f  charned u i t h  v i o l a t i o n  of  o r o k t i o n  o r  v i o l a t i o n  of  cotmxlnitv contro l :  

( 1 Guilty ( 
( 1 G u i l t y  ( 

( 1 Guilty ( Nolo Contenderr t o  I. 
2.  

d. Tha 
nin 

(2 )  7 0  <onfront the S t i t e ' s  u l t n e s t s ;  (4) l o  t e s t l f y  o r ' t o  remain 
s i i en t ;  4nd ( 5 )  To r w u ( r e  the prosecutor t o  prove my g u i l t  k y o d  a reasonable doubt ( o r  by a preponderance of the evidence I f  
charged with v i o l a t i o n  o f  p r b t l o n  or comrcurity cont ra\ ) .  I a lso  underitand that  1 g l v e  up my r ioht t o  appeal a l l  inattcrs 
except the l e g a l i t y  o f  nry sentence o r  t h i n  Court's a u t h o r i t y  t o  hear t h i s  case. 

3. I understand tha t  a P l e 4  o f  Hot G u i l t y  denles tha t  I c m i t t c d  the c r lmds ) ;  a Pl tr  o f  C u l l t y  adnnlts th8t I comnltted 
tho crlmc(s); 4 p l e a  o f  Nolo Contendere, o r  "NO Contest", says that  I do not contest the evidence against m, 

4. My 
at torney has e x p l i l n e d  t o  A# the t o t a l  m a x i m  penalties f o r  the chargets1  and as a r e s u l t  I understand the f o l l o u l n  

( 3 )  To c&l the attendance o f  ultnGsses'orl my bchalf; 

I have read the in format ion or Indictment In t h i s  case end I u d e r s t a d  tho charge(o) t o  which 1 e n t e r  my p lea($) .  

a. Thqt phould the Judge j w s e  a guide l ines 
y e w 4  in-prisor#mnt a d  P naxinun f t n e  o f  

I could rccc ive up t o  a arsximrn sentence o f  /IL 
' b. That r h o u l d  fhp Judge i v s s  a departure up t o  a m a x i m  centcnce of /5- years 

h e r r i n g  my herea f te r  bh set and c o d u c t d  in  t h i s  case t o  dt tcrminc I f  I q u a l i f y  t o  tn c l a s s i f i e d  as D 

aentcncq ng as such, 1 could receive up t o  a m a x i m  sentence o f  yems inpr lswmcnt  a d  4 
mandatory minimn of  years h p r i s o m n t  rrd that  a8 t o  any hab i tua l  offender sentence 1 would 
no t  
Thrt t hw ld  I br d e t e r m l d  by the Judge t o  be a Non-Violent Habitual FatJon Offender, ~ r d  t h w l d  the Judge 
aentence rn 4 1  such, I could recelve up t o  a rmximm rentence o f  dC5 years I r n p r l s o m n t  and a 
mamlatory m l n i w  o f  years i m p r l s o m n t  and thbt  41 t o  any h o b i t u r l  offender sentence 1 wwld 
not bq e n t i t l e d  t o  rece lve  any basic  ga in  time. 
*other 4 ~ u l d d  1-8 rentence o r  departure sentence or habi tua l  offender stntence, I ui I I receive 4 mandatory 
m icn tencc  of - ycrro  i n p r i r o m n t .  

I v d c r s t a n d  
tha t  by en te r ing  the aboye plea(8) I UI ua lv ing  any r l g h t  t o  present any defenses I may have t o  the charge(s). I d c r $ t a r d  tha t  
by my W L T Y  plea(8) or NO CONTEST plea(#) without express reservat ion o f  r ioht o f  rppcel I waive (g i ve  up) any grounds f o r  
appmir I aioht h a w  about my dcs l r l on ,  rullng or order tho Judge has made in ry case(s) up t o  t h i s  date. I f  I yo not  4 c i t i z e n  
of t h i s  camtry, lay p\ar(r) t o  t h t a  crhc(s) MY r d v c r r c l y  a f f t c t  my status In th l r  cwl try  a d  may bc arbjcct  to  deportstion 
4s 4 rr iul t  o f  ry plr4(a). I f  I UII on parole, ~y p r o l e  cmn ba revoked a d  I nay have t o  serve the b l a n c o  o f  that  iontencc; 
If I am on prhtlon, ~y p roba t lon  can ba rovoked 4nd I can receive a separrte legal aentenco on the probtlon charge in a d d i t i o n  
t o  a rentence inpostd WI t h l r  care. 

6 ,  1 reprpsont thmt I hrvo t o l d  t h l i  Judge ~y t r u e  nam. Any o t h r r  MIIK t ha t  I have wtd I hivr  nude known t o  the 
prostcutor. I r r p r e s t n t  t a  tho  J W e  a d  t o  tha prosecutor t ha t  ny p r i o r  c r lm lne l  r r c o r d  ( I f  my), rrhrthor fe lony or 
m l s d e m ~ ~ ~ ~ l r ,  lncludiq ury c r i m e  f o r  whlch r d J u d l c a t i o n  o f  p u l l t  warn withheld i s  Consistent with tha t  c r l n l n a l  record ( I f  m y )  
d a a c r i h d  in o p n  cwrt by r ry te l f  ard/or my sttornay or the prosecuting attorney In ry presence a t  the  tfm of my pie4 k i n g  
cntcrcd. I ulderatand t h a t  In t h e  event ~y t r u e  n.rm i s  d i f f e r e n t  than that  reprssentrd t o  the Jdge  or In the event y cr lminal  
record I 8  d i f f e r e n t  than thqt which i s  1.0 rcprsrcnted In opcn cour t  o r  should I be arrested p r i o r  t o  aentcncing he re in  for a 
c r im ina l  o f fmre ,o r  v l o l m t l o n  o f  p robo t ion  or co rnnn i t y  contro l ,  although ny plea(%) w i l l  stand, any reconmEndatlon that  the 
prosecutor hms nude h e r e i n  tha t  a p r r t l c u l a r  sentence or  d i s p o s i t i o n  be i n p s e d  or any agreemcnt tha t  the prosecutor has made 
t o  n o t  leek a dc te rm lna t lon  o f  h r b l t u a \  offender atatus and/or 4 hab i tua l  o f fcndcr  sentence herein, 1s no longer blndlng on the . 
state, and any prunlpa or agreement by the Judge (If any) made and acknowledged In t h i s  agreement In open cour t  as t o  what I will 
receive I s  I sentence o r  d l s p o s l t i o n  h e r e i n  18 na tonger binding on the J d g r .  

Tho prosecutor, based upon my i d e n t i t y  and my c r im ina l  record disclosed on the record by m or In my pretence, has 

impr ip fmpt  qpd a f i n ?  o f  $ &P@ 

Habi tua l  Fclpny O f f s d s r  or a Vio len t  Habitual Felony Offender, pnd: 
(1) That ohw\d I k determined by the Judge t o  be 4 Violent Habitual Felp y Offender, and should tho Judge * 

(or  h t h ) .  
c. That 

3 0 

c n t ( t l e d  t o  raceive any boric ga in  time. - 
5. My a t to rney  has e x p i m i n d  the  essen t ia l  t l m c n t s  o f  the crime($), 4nd possible defenses t o  the crlmc(s). 

7. 
recumwnded: 

I 

8. I fu l l y  udcrstrnd t ha t  the Judge I s  not bound t o  f o l l o u  any recornnerdations or agreements of the prosecutor as t o  
scnttnco o r  d i r p o r i t i o n  r d  t ha t  the Judgs hss made no promise or  agreement as t o  what I u l l l  receive as a senteqcc o r  
d i s p o s i t i o n  h e r e i n  o the r  thah that  mde by tho J d g s  a n d  acknowledged in  t h i s  a g r e w n t  t o  have been so made, o r  otherwise k e n  
made by the Judge i n  my prescncp in  o p n  Court a t  the ttm o f  my p lea ($ )  being entered, I acknowltdgs that  should the Judge 
p r m l s e  or agree 41 ocknoHlcdged h e r e i n  o r  made in  o p n  Court a t  the tlmc o f  my plea($) being entered, t o  4 p a r t l c u l s r  sentence 
or d l s p o q l t l o n  herein, and I n t e r  n ~ o m c e  p r l o r  t o  sentencing that  the promised or  agreed sentence or d l s p s l t i o n  wlil f o r  nny 
reason not ba lqmscd, t h a t  1 will be pc rm l t ted  t o  withdraw my p l e a ( s )  here in and enter a p l e a ( s )  o f  not  g u l l t y  a d  exercise my 
r i g h t  t o  4 t r l a l  o r  hear lng d e s c r l b d  In ( 2 )  above. 

9 .  That I valve any rqu i rmn t  tha t  the s t a t e  establish on the record a factua l  basis f o r  the charge(r) k i n g  pled to .  
ve read the fac ts  a l l t g t d  in the sworn i n f o r m t i o n  ( o r  i n d i c t m e n t )  and In the sworn arrest  reports, sd/w cwrpla ln t  * l d a v i t s  In the Court f i l e ,  (and/or in  the aworn s f f i d s v i t s  a l lcg i r rg  violation of probst lon o r  ccnrnnity control,  and a l l e g e d  

in any probat ion o r  campmity  con t ro l  y l o l a t i o n  repor ts  in the Court f i l e  i f  charged w i th  such v io la t i ons )  and I agree that the 
Judge c a ~  conelder tho*$ f a c t s  an t hg  Tvldenct a g a i n s t  me and IS d e s c r i b i n g  the facts that are the basis  f o r  the chargc(s) k i n g  



pled t o  a r d  the f a c t @  to which 1 mi en ng my p l c s ( s ) .  
10. In sr)ditlon, I do s u r q  id i t l p l a t e  t o  the fo l lou l r lu :  ____._. 

-__I____ 
- 

11.  I agree  end o t l p r l a t s  t o  p y  Cost6 o f  $20.00 pursuant t o  F.S. 960.20, o f  $3.00 purrunnt t o  9 4 3 . 2 5 ( 6 ) ;  o f  $2.00 pursuant 
t o  9 4 3 . 2 5 C B ) ;  nnd $ 

( 
( a s  a cour t  c o s t )  p i r suan t  t o  9 4 3 . 2 5 ( 8 ) ( s ) .  Further, I agree t o  pey:  

L)- A Public Defender f e e  of S 
( ) S ta te  At torney c o r t r  o f  $ PT t.2 
( o / L s w  e n f o r c m n t  agency costs ofo$ )-o d ,-= 
( 1 A c s t i t u t l m  t o  In the n m m t  o f  $ 
I trdW8tf Ind t h a t  the a b v @  o m m t s  are t o  be paid by me e i t h e r  as a c o n d i t i m  of probet ion o r  comnnity control,  

subject t o  v i o l a t i o n  If 1 f a l l  t o  f u l l y  pay, o r  i f  I am not  p laced  on a fo rm of supervision, then r f t e r  my r c l csse  frm custody 
subject t o  c o n t m p t  o f  c w r t  I f  I f i l l  t o  pay. I f u r the r  s t a t e  tha t  I have received s u f f i c i e n t  n o t i c e  and hcar fng sa t o  the 
above w t s  and agree t h a t  I h r v t  the ablllty t o  pay them. 

12. No o m  ha8 pressured o r  forced rn t o  enter  the P l e e t r ) ,  no one has promiR& m snythlnp t o  Met me t o  enter the (P lea (e )  
t ha t  18 not r e p r u r e n t t d  In th ts  W r t t t c n  Ptca. 

I b e l i e v e  t h a t  I am Guilty 
I b c l l e v c  I t  i t  In my OW best In terest .  

1 am enter lng the Plea(s)  v o l u n t a r l l y  o f  my oun f r e e  will because: 
) 

em pcrmittcd t o  r m [ n  at l i b e r t y  pending rcntenc ing I nust  n o t i f y  W s m n  o r  p r o - t r i a l  r e l c n r r  o f f l c c r  of any 
change In my addrcsr or tslcphone nw&r, end I f  the Judge orders a Pre-Sentence I n v m t t g s t l o n  (PSI) and I wfl l fu l ly  f a l l  to 
a w a r  f o r  an a w i n t m n t  w i t h  the p r o b t i o n  o f f i c e r ,  the Judge c in ]al l  mtll  rpy rentewlng.  

I read, w r i t e  8d uKjcrrtand the English language. I am no t  wde ' r ' t hc  In f luence of any drug, mcdicat ion or atcohol at the ti; 
1 61gn th is  plea. 

1 em eware o f  r l l  of  th. prov is ion8 and representations In t h i s  a g r e m n t  through hsv ing read the agreement In I t s  
e n t i r e t y  o r  my a t t o r m y  hav lng resd  the agrorment t o  me and I have d i s c u s n d  i t  ulth my a t to rney  and I f u l l y  u d e r s t s n d  I t .  I 
have t o l d  nr/ a t to rney  t v e r y t h l n v  I know s h u t  t h i a  case. I sm f u l l y  s a t i s f i e d  with the uay my at torney has handled th i r  cuc 

n C o u r t  In the presence o f  defense comael and Judge r d  vdcr penal ty  
o f  perjury th i r  ? l F d r y  of 

DIANE M. MTWSEK, Clerk 

!+Joke my release a d  place 
1 4 .  HY cdocatlon c w r l 8 t ~  of the fo l lowlng:  

1 m not s u f f e r i n g  f r a n  sny mental problem a t  t h l e  ttm which a f f e c t  my u n d e r 8 t ~ d i n R  o f  t h i s  Plea. 
15. 

for 

2 

SWRN TO, SIGNED AND FILE 

befendrnts l n t t l a l m r  

Oeputy Clerk in Attendancr 1 

CERTlFlCATE OF OEFENSE COUNSEL 
I hsv t  discussed t h i s  case with defcndrnt, lncludlng the Ntur i  of the 

charge(r), e s s t n t l a l  s l m n t r  of each, t he  cv lden ts  agalnst hlm/her f o r  which I am aware, the poirlblr &fensea h W h e  h4s, the 
m e x i w n  p e n a l t y  fo r  the cha rg r ( r )  and him/her r i g h t  t o  a m n l .  No promlrcr  have k e n  nwdo t o  the d r f m d a n t  o the r  than 08 S i t  
f o r t h  In this ptra or on the record. I have explalnad fu l ly  th is  uritttn plea t o  thm d e f c r d m t  hnd I k l lqvm helrhm ful ly 
w c l e r r t a d a  th in  w r f t t r n  plea, the c ~ r ~ n c c s  of en te r ing  It, and thr t  defendant daea aa of hls/hcr own frer w i l l .  fur ther ,  
f rm my i n t e r p r c t a t i w  of the  fac t8  a d  y at* of the law there a re  f r c t r  t o  r w r t  crch e l m n t  of  the charget t o  lrhlch the 
foregoing pleas qr* kfng qntcted. I further r t l p u l a t e  a d  agree that t he  Judge can consider the fac ts  a l l r o d  {n the ayorn 
i n fo rma t ion  ( o r  ind le tment)  e d  In the sworn a r r t s t  r e p r t i ,  conp la in t  a f f i d a v i t s  10 the f i l e ,  or In the rwrn & f f l d a v l t #  
a l lcg lng  v l o l a t i o n  of prob.tlm or canmnity contro l ,  or al leged in m y  probrti 
court f l l r  at the rvl&nce a g a l t u t  the defendant a d  aa d c i c r l b l n o  thr f a c t &  th 
lurd the f a c t s  to h i c h  thr defendant I s  m t e r l n g  tha  plrr(r). 

I ,  Deftrrdsnt's Colnoel o f  Record, c e r t i f y  that: 

cornact tck h f t n d a n t  / I  
CERflFICA E F PROSECUT 

I conf lm thl t  the r e c # m r r b t l o n r  art forth In th i s  p ~ e a ' a p r e m n t  hyve b e t n  ma 

P D E A  ACCEPTING P L E A  

The f o rcpo lng  woe received a m  accepted In open C o u r t .  fh t  dcfendnrrt hao s lgncd the foregoing In ny presence or hnr 
Such p lea(s)  ere f d  t o  bc frtety and v o l u n t a r i l y  made ul th  k ~ u l t d g *  acknowledged h l a  above s l g n r t u r e  he re to  in  my presence. 

o f  i t s  nwrntng a d  p o a r i b l e  cwrsequcncer, and the e m  I r  hereby accepted. 

, 



Appendix B 



. . .  

calls on Petitioner's' telephone bills do not  
pravide sufficient proof to establish ' tha t  
DOR made any representation to tlie taxpay- 
er .  . .  .I' The hearing officer also found that 
Petitioner did not detrimentally change his 
position i n  reliance on any advice given by 
the DOR and that any reliance shown on the 
"limited tax advice" provided was not reason- 
able. 

In short, the hearing officer found petition- 
er failed to establish the defense of estoppel 
asserted against the DOR. Those findings 
are supported by competent and substantial 
evidence, although, contrary evidence was 
proffered by Petitioner: Under these cir- 
cumstances, we must affirm.' 

, '  
" " -  

, .  

' ,. -LDistriCt -Court of -Appeal of 'Florida:' .- 

' , : ' -  - < :  . '  . . : Fm.Dis t r icL- '  . . .  ' ,. 

. . . .  . ' -  L -  . . .. . . . . . .  
. I  . r . , :  . . . .  .. -Feb...17, 1996. ;. ,-..,,.;... .. 

- '  7 ~ p p i i 1  froni;the< cii+it ,Court  fir Volisia 
County; John' W. Watson,',.III, -Judge,' *.; ' ' ' . I.'.,: . . . . . .  1:. . . . . . . . . . . . . .  

James B.- Gibson, Public' Defender, and 
Kenneth Witts, Asst. Public Defender, _.  . Day- 

Robert A Butterworth,. Atty. Gen., Talla- 
hassee, and Ribin- 'Compton' 'Jones;'.,*hst. 
Atty, Gen;, Daytona. Beach, for ,appellee. 

- . .  . .  . . .  . . . . . .  

, tona Beach, for appellant. 

. .  , , - . -  , .  
. PER CURIAM. : . .  ' - ' .  - , . ,  ' *. _' , : 

,We vacate the habitual offender senLnces 
appealed and' remand for resentncing. Sak- 

1. 5 120.57(1)~)10, Fla:S!at. :(1993)i D e & w n t  
of Transportation, Divirion of Administrution v. 
Jirik, 498 So.2d 1253 (Fla.1986); Pappas v .  De- 
pamient  of Insurance and Trerrturer, 568 So.2d 
500, 501 (Fla. 3d DCA 1990). r&. denied, 577 

7 .  

toro 7'. S t a k  644 So.2d 585 (Fla. 5th DCA 
1994); Thmnpsoii v. State; 638 So.2d 116 
(Fla. 5th DCA 1994), rewe? granted 649 
So.2d 234 (Fla.1994); 5 775.0&1(3)@), Fla. 
Stat. ,(1993). + 

TENCES VACATED and REMANDED. 

HARRIS, C.J., and PETERSON,and 

, JUDGMENT ,AFFIRMED; SEN- 

, 

GRIFFIN, JJ., concur. 
I .  

i 

,* 

J r  

2 

William J. BURGESS, Jr., Appellant, 
. . - ._ 

V. 

DEPARTMENT OF -HEALTH L 7 

AND REHABILITATIVE . 

No, 94-1837. .- 
SERVICES, Appellee. 

1 ' I  

, District Court of Appeal of Florida, 

' Feb. 17, ,1995. 

b Fifth District, * 

. I I  . _  
2 -  t . <  

Request for rimendment or expungement 
of abuse report was denied by the Deparb 
ment of Health and Rehabilitative Services, 
and applicant appealed.# The District Court 
of Appeal held that: (1)'expert evidence was 
properly considered, and (2) findings SUP- 

'ported by competent substantial evidence 
would not be disturbed.- r .  ' . ' 

. ' 4 . :  . . ~ .  

1,. Infants m133 
I In  proceedi& on request for amendAent 

or expungernent of abuse report, expert testi- 
mony in the form of psychological report 

So2d 1328 Vla 1991), Heiferz v Deparimenr of 
Business Regularion, Dtvuwn of Atcoholic Ewer- 
ages ond Tobacco. 475 So.2d 1277. 1281 (Fla 1st 
DCA 1985), McDonald v. Depanment of Banking 
atid Finance, 346 So 2d 569 (Fla 1st DCA 1977) 

, I  

- .  , . . .  

I 

. . .  

. . .  
. . . . . .  . .  

. .  
. .  

. .  
. .  

. . .  

...'.,.).,.hY......... . . . . . . . . . . . . . . . . . . . . . . .  
.: 
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Dis:rict Court of Appeal of Florida. 
Fifth District. 

Dec. 3, 1993. 

Defendant appealed from judgment of 
the Circliit Court, Voltisia County, John W. 
b-atson. 111, J., sentencing him as habituzll 
offender. The Distrkt Court of Appeal, Gos- 
horn, J., held that: (1 )  i t  %-as propr  for trial 
court, rather than state, to file notice of 
habitual offender sentencing, and 12) trial 
court's failure ' to  provide defendant with 
written notice of intent to habitualize prior to 
entry of defendant's guilty plea was harmless 
error. 

Aiflrrned. 

Criminal Law cP120.W. 1203.'26(1) 

Trial court's failure to pro\+& defendant 
with written notice of intent to habitualize 
prior to e n t q  of defendant's guilty plea w z  
harmless error, where defendam by his 
signed written plea agreement, specifically 
acl:nowledged that his attorr.ey esplained to 
hirn total maximurn penalties for charges ar.d 
that he ur,ticr>tooti consequences of judgc's 
determining hirn to he violent or  non\ioltr,t 
habitual felony offender, including maximum 
sentences ar.d fac: that  he wodd pot t e  
ectit!ed to recei1.e any basic pain time. 



' ) S t I ( J t i \ ' ,  , \ i l i i ! T l * ,  

hlcli*iii < . ) g i t d ~ j ~  :ip1ii,al.~ h r n  t hc  ~ ~ I ~ I V : : I C > I I ~  
of t h ~  trh! cuL1r-t sel!tcncing him zis a li:~bit~iaI 
offcndcr. ( i n  a p p d ,  hc mri tcnk~ [ L i l t  it H-BS 

c n o r  for t!,e t l id COiiZ-!, r:i!hcr thm thc 
Slate, to proiilic him wi:h thr: notitc of intcn: 
to ha!)itu;!izc. Hc. further argues that  his 
scnkcce  m i s :  bc re\"crscd because the RO- 
tice W,% not prmicled pnir to the e n t p  of his 
p i m  W-e affirm. 

As ta Oglesby'z first c o n t e n t h ,  this court 
ha3 pre\?ously held that it is proper for the 
trial judge to  file the notice for habitual 
offender sentencing. Tolivcr 1'. Stale, 605 
So.2d 477 (Fla. 6th I X A  1992), review de- 

618 S0.2d 212 (FIa.1993). As t o  Ogles- 
by's second contention, we acknowledge that 
approximately one year after Oglesby ten- 
dered his pka, but while this appeal W%F 

pending, the Florida Supreme Court decided 
Ashley 6 State, 614 So.2d 486 (Fla.1993). In 
Ashby, the court held that 

in order for a defendant to be habitualized 
following a &ty or nolo plea, the follow- 
ing must take place prior to acceptance of 
the  plea: 1) The defendant must be given 
written notice of intent to habitudize, and 
2) the cour t  must confirm that the defen- 
dant is personidly aware of the possibility 
and reasonable consequences of habitaali- 
zation. 

Id. at 491) (footnote omitted). However, tin- 

likc the plea agreement in Ashley which ex- 
pressly provided that Ashley would be sen- 
tenced under the guide!ines, Oglesby, by his 
signed mit ten  plea agreement, specifically 
ackr:ouledgrd that 

.1. I have read the irfmmation or indict- 
ment ir! this case and I undersknd the 
charge(.) to which I enter my pleab). M y  
gttnrney has rxplained to me the total 
mcn~rizini :)endtics fur the chargelsi a n d  
as a rrsult I under:tand thc follozcing: 

a * * * 

c. T93t sho;ltl I LP tii.ttmnir.ei t;). the 
.Ii-cIp-r to  h u r  ;1 i k k r i ! .  Hahitua! F-c.!iJr.)- 
( J ! T ~ T ~ ( T ,  ;me-! L - h o i i k !  ti>$, J c d p  +untc.xcL. 
!nt, ;t.< <::(:!I, I viil:lf! :vA t)!vt> 121) :#J I\  rri'i\i- 

: ( J I ; , +  I v , ~ ) : ~ : , i  I ~ O !  tit: (JII:I:I,:II t,,l ~ . P < * C I V P  : I I I ~  

!xi>ii* E:aitl t init:. 
ti .  That, shouid I br clcteminccl by tlie 
Ju~Igc  to ))ti ii Kon-J'iolent Habitual F'elo- 
r;y Offrrler, and should the J:ldg~ scn- 
tcnce rnl i  as such, I could receive up to a 
m a s h u r n  scctcnce of 30 years imprison- 
ment a i d  a rnxdi r toq  .minimurn of 0 ye- 
imprisonrwnt and thu: c$ to m y  habitual 
VffendCT sentence I uoulil not be entdied to 
receive any  bavic gaiw time. [Empha& 
added]. 
The plea agreement further set forth that 

Oglesby had read the mitten plea, discussed 
it with h~ attorney, and that Oglenby fully 
understood the plea agreement. Oglesby 
made the same rcrpresentations to the W 
court in open court at the plea ppocs6dfng. 
We therefore fmd hat  the protcctionr afford 
ea' by Ashley were provided to Oglcsby prior 
to the enby of his plea and bnd that tbc 
"harmless error" analysia set fwth by the 
supreme court in Matsry  w. Stds. so9 &a 
598 (Fla.1992) applies. To bold o t b m m  
would elevate form over rubrrllnce. 

AFFIRMED. 

PETERSON and GRIFFIN, JJ., concur. 

TOP'N OF PONCE ISLET. II Florida 
municipal corporation. Petitioner, 

Y. 

Edmond R. RANCOLXT and Paula 
Rancourt, hurband and wife, 

Respondents. 

No, 93-1667. 

Lli .~:r icc  Court of Appeal of Florida, 
Fifth District. 

1)ec. 3, 1993. 


