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STATEMENT OF THE CAS E AND FACTS 

Respondent was charged by information with one count of sexual 

battery (R 2 4 ) .  Respondent plead no contest as charged (R 51). 

The written plea agreement contained the following: 

4 .  I have read the information or 
indictment in this case and 1 understand the 
charge(s) to which I enter my plea(s). My 
attorney has explained to me the  total maximum 
penalties for the charge(s) and as a result 1 
understand the following: 

* * * 

c .  That a hearing may hereafter be 
set and conducted i n  this case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

( 2 )  That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of - -  
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

* * * 

(R 51) (Appendix A). The plea agreement also set forth that 

respondent was aware of all of the provisions and representations 

of the plea agreement, t h a t  he discussed the plea agreement with 

his attorney and that he fully understood it (R 5 2 ) .  Respondent 

signed the  written plea agreement (R 3, 52). 
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During the plea hearing held on November 1, 1993, respondent 

stated that he had thoroughly read the plea agreement ( R  3-4) 

Respondent also stated he had an adequate opportunity to ask 

questions of his attorney about the plea agreement ( R  4 ) .  

Respondent understood the agreement and had no questions about it 

(R 4 ) .  Respondent stipulated to a factual basis based on the  facts 

contained in the affidavits ( R  4 - 5 ) .  The trial judge found 

respondent's plea was freely, voluntarily, knowingly and 

intelligently made and the plea was accepted (R 5-61. The plea 

agreement was filed on November 1, 1993 (R 51). 

The sentencing hearing was held on March 3 ,  1994 (R 8-21). 

There w e r e  no objections to the PSI or the scaresheet ( R  10). The 

trial judge announced that he had issued a notice for the 

conducting of habitual offender proceedings (R 11). Respondent 

made no objection and had no submission as to whether he was a 

habitual felony offender (R 11). The trial judge found, based upon 

respondent's prior convictions, that respondent qualified as a 

habitual violent felony offender ( R  11-13, 6 4 - 6 5 ) .  

Respondent was adjudicated guilty (R 14, 53). Respondent was 

sentenced to 15 years incarceration followed by 10 years probation 

(R 14, 5 5 - 5 7 ,  60-63). 

Respondent appealed his conviction and sentence to the Fifth 

District Court of Appeal ( R  6 6 ) .  On March 3 ,  1995, the Fifth 

District vacated respondent's sentence and remanded pursuant to the 

Fifth District's opinion in Thomnson v. State, 638 So. 2d 116 (Fla. 

5th DCA 1994), review gendinq, case no. 83,951 and Santoro v. 
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State, 644 So. 2d 585 (Fla, 5th DCA 1994) , review gendinq, case no. 

84,758. Eversole v. State, 651 So. 2d 240 (Fla. 5th DCA 1995) 

(Appendix B). In Thomgson, supra, the Fifth District found that 

the acknowledgement contained in the plea agreement of the 

penalties that the defendant could receive if habitualized was 

insufficient to constitute notice of i n t e n t  to habitualize. The 

acknowledgement found to be lacking in Thomrmon is the same as that 

found in respondent's plea agreement ( R  51); Thomson, at 117. 

Petitioner filed a notice to invoke jurisdiction. 

Jurisdictional briefs were filed by both petitioner and respondent. 

On May, 1995, this court accepted jurisdiction. 
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&- RY OF ARGUME NT 

The Fifth District erred in determining that the plea 

agreement i n  this case was insufficient to give respondent notice 

that he may be sentenced as a habitual offender. Respondent read, 

understood, signed and discussed t he  plea agreement with his 

attorney. The plea agreement set forth that respondent could be 

habitualized, the maximum sentence he faced and that he would not 

be entitled to gain time. Petitioner asserts this was sufficient 

notice. It is both improper and impossible to inform a defendant 

that he "willt1 be habitualized; the most that may be said is a 

defendant may or possibly could be habitualized. If the  plea 

agreement was insufficient notice, any error in failing to give 

respondent separate written notice was harmless as respondent had 

actual notice that he may be habitualized. The decision in this 

case should be quashed, respondent's conviction and sentence 

reinstated and the decision in Thomson, su~ra, overruled. 

Furthermore, this court should re-examine and clarify its 

decision in Ashley, infrs. The decision in this case and in 

Thorns on, supra, crystallizes the problems inherent in the 

practical application of this court's decision in Ashlev, infra. 

Thomao n, S U L D ~ ,  and the other cases cited herein indicate that 

Ashley, infra, raised more questions than it answered. Ashlev, 

infra, should be clarified to reflect that notice which states only 
the posaibilitythat a defendant may be habitualized is sufficient. 

Also, the affect of gain time or early release on a defendant's 

sentence is a collateral consequence, not a direct consequence. 
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Ashlev, infra, should be clarified to reflect that a trial judge 

need only inform a defendant of the m a x i m u m  possible sentence which 

may be imposed, not that he or she may serve more or less of tha t  

sentence depending upon which sentencing scheme the defendant is 

sentenced under. Finally, Aahlev should be clarified as to whether 

or not an objection is required to preserve the issue for appellate 

review where some form of notice was given and the  defendant la ter  

claims the  notice was insufficient. 
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POINT ON APPEAL 

THE FIFTH DISTRICT COURT OF APPEaL ERRED IN 
FINDING THAT RESPONDENT HAD NOT BEEN GIVEN 
NOTICE OF THE INTENT TO HABIT’UALIZE PRIOR TO 
RESPONDENT ENTERING HIS PLEA; THE PLEA FORM 
RESPONDENT SIGNED, RFAD AND UNDERSTOOD GAVE 
RESPONDENT SUFFICIENT NOTICE, AS IT SET FORTH 
THE MAXIMUM SENTENCE THAT COULD BE IMPOSED IF 
RESPONDENT WAS HABITUALIZED AND THAT 
RESPONDENT WOULD NOT BE ENTITLED TO BASIC GAIN 
TIME; DUE TO THE CONFUSION CREATED BY THIS 
COURT’S DECISION IN ASHLEY, INFRA, THIS COURT 
SHOULD REVISIT AND CLARIFY ASHLEY. 

In the instant case, a separate written notice of intent to 

habitualize was not filed prior to the entry of respondent’s plea. 

However, unlike in Aahlev v. State I 614 So. 2d 486 (Pla. 19931, the  

failure to file a separate written notice is not fatal in this 

case. The plea agreement which respondent read, understood and 

signed set forth the  following: 

4. I have read the information or 
indictment in this case and I understand the 
charge(s) to which I enter my plea(s) . My 
attorney has explained to me the total maximum 
penalties for the charge(s) and as a result I 
understand the following: 

* * * 

c .  That a hearing may hereafter be 
set and conducted in t h i s  case to determine if 
I qualify to be classified as a Habitual 
Felony Offender or a Violent Habitual Felony 
Offender, and : 

(1) That should I be 
determined by the Judge to be a Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 
maximum sentence of 30 years 
imprisonment and a mandatory minimum of + 

years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 
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( 2 )  That should I be 
determined by the Judge to be a Non-Violent 
Habitual Felony Offender, and should the judge 
sentence me as such, I could receive up to a 

imprisonment and a mandatory minimum of - 
years imprisonment and that as to any habitual 
offender sentence I would not be entitled to 
receive any basic gain time. 

m a x i m u m  sentence of 30 years 

(R 51) (Appendix A ) .  Petitioner asserts that the written plea 

agreement complied with section 775.084(3) (b), Fla. Stat. (1991) 

and this court's decision in Ashley, supra. 

Petitioner asserts t h a t  the F i f t h  District's decision i n  this 

case and in Thornwon, sums, is incorrect. In ThomDson, t h e  Fifth 

District held that a plea agreement which contained the identical 

language set forth above was insufficient notice as required by 

section 775.084 and Ashley, -. In Thompson, t h e  F i f t h  

district overruled their prior decision in Oslesby v. State , 627 

So. 2d 585 (Fla. 5th DCA 19931, rev. denied, Case no. 8 2 ,  987 (Fla. 

March 11, 1994),l wherein they held that the  identical language in 

a plea agreement satisfied Ashlev and that the harmless error 

analysis of Masse y v. $tat e, 609 So. 2d 598 (Fla. 19921, applied.2 

Petitioner asserts t h a t  the Fifth District not only elevated form 

over substance in reaching the decision it did in Thompson, but 

also ignored this court's decision in m e y  v. State I 609 So. 2d 

(Appendix C) 

20glesby sought review by t h i s  court based upon conflict with 
Ashlev. This court denied review. Petitioner asserts that by 
declining to accept jurisdiction this court approved the decision 
in Oslesbv. * 7 



598 (Fla. 1992). The majority in Thommon likewise ignored the 

sound and logical reasoning of Judge Goshom's dissent. Petitioner 

further arrests that the decision in Thompsan, su~ra, not only 

expands the decision in Ashley, but crystallizes the problems 

inherent i n  the practical application of Ashley. 

Section 7 7 5 . 0 8 4 ( 3 )  (b) provides: 

Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the 
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

The purpose of the notice requirement is to prevent a defendant 

from being surprised at sentencing and to allow the defendant 

and/or the defendant's attorney the opportunity to prepare for the 

hearing. m, at 600; see also R~bertfii v, State , 559 So. 2d 

289, 291 (Fla. 5th DCA 1990). Section 775.084(3) (b) does not 

specify the f o m  the written notice must take or the words the 
@ 

notice must or must not contain. 

The Fifth District has elevated form to a new height over 

substance in ThQmpsQn. I n  finding the written plea agreement to be 

insufficient to give the defendant notice of habitual offender 

sentencing, petitioner asserts that the Fifth District found that 

the procedural aspect or the actual written notice was of paramount 

importance to the substantive purpose, preparation of a submission 

in the defendant's behalf. Petitioner asserts that such a finding 

places the importance on the wrong portion of section 

775.084(3) (b). 

In this case, the plea agreement stated that a hearing may be 
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set to determine if respondent qualified as a habitual felony or 

violent felony offender (R 51) (Appendix A). The plea agreement 

set forth the maximum sentences respondent was facing if found to 

be a habitual offender. At neither the plea nor the sentencing 

hearing did petitioner argue, object or complain that he did not 

know that he was facing a possible sentence as a habitual offender 

(R 1-7, 8-21). Petitioner made no objection to the filing of the  

notice by the trial judge (R 8-21). Petitioner acknowledges that 

this court has held that such an objection is not necessary for the  

preservation of the issue for appellate review where no notice has 

been given. &hley, at 490. Petitioner asserts that an objection 

was necessary in this case, as respondent was given notice.3 

However, whether an objection was required or not, petitioner 

asserts that 

and supports 

the lack of such an 

petitioner's claim 

objection in this case is telling 

that respondent had knowledge of 

possible habitual offender sentencing. The written plea agreement 

was sufficient written notice. 

Should this court determine that the plea agreement was 

'In Ashley, at 490, this court held that an objection to lack 
of notice was not required to preserve the issue for appellate 
review as it is a purely legal sentencing issue. Petitioner 
asserts that the only time an objection would not be required is in 
an Ashley-type situation, i.e., the defendant pled with absolutely 
no notice or knowledge that he or she may be habitualized. 
Petitioner asserts that in cases such as the instant one, where a 
defendant has both knowledge and notice that he may be habitualized 
an objection to the form of the notice is required. Here, 
respondent was given notice in the plea agreement. There was no 
objection to the form of the  notice. Petitioner asserts that 
respondent's failure to object waived the issue for appellate 
review. This court should clarify so that it is clear under 
what circumstances an objection is required and when one is not. 
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insufficient written notice, respondent had actual notice and any 

failure to provide separate written notice was harmless in this 

case pursuant to Massev, suqra. The Fifth District in Oslesbv 

found that Mansw applied to such situations. The Fifth District 

ignored Massev in overruling Oslesbv. Thommon, supra. 

Petitioner asserts that it was error for the Fifth District to 

ignore Massey, as is applicable to the instant case. 

In Massey, at 598-599 ,  Massey had actual knowledge that he may 

be sentenced as a habitual felony offender although he was never 

served with written notice. This court found any error was 

harmless. u. at 600. In the instant case, the plea agreement 

informed respondent that he could be sentenced as a habitual felony 

offender and gave respondent and h i s  attorney an opportunity to 

prepare for  the hearing. Respondent went over the  agreement with 

his lawyer prior to entering his plea, understood the agreement and 

signed the agreement (R 3-5, 5 2 ) .  

' 
Petitioner asserts that the purpose of the written notice 

requirement was accomplished in this case, as respondent had actual 

notice that he could be facing a habitual offender sentence and 

what that maximum sentence was. Respondent was given an 

opportunity to prepare for the hearing. Respondent gave the trial 

judge no reasons why he should not have been habitualized. "It is 

inconceivable that [respondent] was prejudiced by not having 

receiwed the written notice [prior to the entry of his plea] . "  

Massep, at 600. The failure to provide written notice was harmless 

in this case. Massev, s u ~ r a ;  Lpwis Y. State , 636 SO. 2d 154 (Fla. 
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1st DCA 1994) ; Mansfield v. St ate, 618 So. 2d 1385 (Fla. 2d DCA 

1993); see a lso  Lucas v. State, 630 So. 2d 597 (Fla. 1st DCA 1993) 

(any error in failing to determine that predicate offense had not 

been pardoned or set aside was harmless) ; Critton v. State,  619 So. 

2d 495 (Fla. 1st DCA 1993) (same); Green v, State , 623 So. 2d 1237 

(Fla. 4th DCA 1993) (any error in habitualization was harmless); 

Suarez Y. State, 616 So. 2d 1067 (Fla. 3d DCA 1993) (any error in 

failing to make required statutory findings was harmless where 

defendant accepted habitual offender sentence and waived right to 

hearing); Banaventure v. State, 637 So. 2d 5 5  (Fla. 5th DCA 1994) 

(where evidence unrebutted, error in failing to make specific 

findings in support of habitual of fender sentence was harmless) ; 

P o m m  v. state , 635 So. 2d 114 (Fla. 5th DCA 1994) (same). 

In Thornwon, Santoro and this case, the Fifth District held 

that the acknowledgement in the written plea agreement did not 

comply with Ashley because the plea agreement said that respondent 

may be sentenced as a habitual offender rather than respondent 

would be sentenced as a habitual offender. Petitioner asserts that 

this court  did not hold in Ashlev that a defendant must be to ld  

unequivocally that he would be sentenced as a habitual offender 

prior to entering his plea, only that he may or possibly could be 

facing such a sentence. The Fifth District played a game of 

semantics which did not need to and should not have been played. 

In Ashlev, at 480 ,  this court held that 

in order for a defendant to be habitualized 
following a guilty or nolo plea, the following 
must take place prior to acceptance of the 
plea: 1) The defendant must be given written 



notice of intent to habitualize, and 2) the 
court must confirm that the defendant is 
personally aware of the ossibility and 

(Footnote omitted; emphasis added). 
reasonable consequences of !h---r- a itua Ization. 

In reaching this holding, this court set forth the following: 

Because habitual offender maximums 
clearly constitute the llmaximum possible 
penalty provided by law"--exceeding both the 
guidelines and standard statutory maximums-- 
and because habitual offender sentences are 
imposed in a significant number of cases, our 
ruling in Williams [v. State ,  316 So. 2d 267 
(Fla. 1975),] and the plain language of 
[Florida Rule of Criminal Procedure] 3.172 
require that before a court may accept a 
guilty or nolo plea from an eligible defendant 
it must ascertain that the defendant is aware 
of the possibility and reasonable consequences 
of habitualization. To state the obvious, in 
order for the plea to be l"knowing, i.e., in 
order for the defendant to understand the 
reasonable consequences of hiB or her plea, 
the defendant must lvknoww beforehand that his 
or her potential sentence ma be many times 

under the guidelines . . . greater what it ordinarily + wou d have been 

Ashlev, at 489 (emphasis added). 

There is nothing in Ashlev to indicate that this court 

intended that a defendant: be told prior to entering his plea that 

he would, as the Fifth District held, be sentenced as a habitual 

felony offender. Furthermore, section 775,084(3) (b) does not 

specify the form the written notice must take or the words it must 

or must not contain. According to Ashlev, the defendant must only 

know of the possibility that such sentencing may occur. The Fifth 

District ignored the plain language of Ashley. 

The use of the word nmayll in the plea agreement told 

respondent of the possibility that he could be sentenced as a 
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habitual felony offender. It would be not only improper, but 

impossible to tell a defendant that he will be sentenced as a 

habitual offender, as opposed to telling the defendant he or she 

may be habitualized. While a defendant may have the requisite 

convictions, the state may be unable to document those convictions. 

If the  state is unable to offer certified judgements and sentences 

and the defendant does not stipulate to h i s  prior record, the 

defendant will not be found to be a habitual offender. In such a 

case, having told the defendant that he would be habitualized was 

error and may be grounds far the defendant to withdraw his plea. 

If part of the plea agreement was that the defendant would be 

sentenced as a habitual offender and the defendant was not so 

sentenced, the state would also have grounds for invalidating the 

plea agreement. The purpose of the notice is not ta inform the 

defendant that he or she will be habitualized, but rather that he 

or she may be habitualized. 

Furthermore, as pointed out by the dissent of Judge Gashorn in 

Thommon, at 118, Il[t]here are consequences, both legal and 

practical1! to the state or the trial judge advising a defendant 

t h a t  he will be habitualized. 

Requiring the court to announce to a 
defendant, before accepting his or her plea, 
that the court will (as opposed to may) 
habitualize requires the court to make its 
decision prior to receipt and review of a 
presentence investigation, section 921.231, 
Fla. Stat. (1993), prior to a sentencing 
hearing and prior to review of any victim 
impact, section 921.143, Fla. Stat. (1993), 
all of which is contrary to the requirements 
of a sentencing hearing and is sure to raise 
additional legal challenges and charges that 

13 



habitualization is being imposed 
indiscriminately. Likewise, to require the 
state to announce that it will (as opposed to 
may) attempt to habitualize will provide 
further fodder to the voices challenging the 
state's use of the habitual offender statutes. 
In this regard, I note that often at or 
immediately before a plea, the trial court, 
the state and indeed the defendant, are 
unaware of the defendant's exact criminal 
history. Accordingly, the court can only 
announce that, if the defendant's history so 
justifies, the court may consider or the state 
may seek to habitualize the defendant. 

ThomDson, at 118-119. Petitioner respectfully requests this court 

clarify its decision in Ashlev to reflect that a11 that is required 

for the notice requirement to be met is that the defendant be aware 

that he or she may or possibly could be sentenced as a habitual 

felony or violent felony offender. As set forth above by 

petitioner and Judge Goshorn, this court could not have intended in 

Ashley that a defendant be to ld  he would be sentenced as a habitual 

offender, as such would clearly be improper. 

Another obvious problem with this court's decision in Ashley 

is its determination that  the affect of gain time or early release 

on a defendant's sentence is a direct consequence of a plea. While 

petitioner agrees that a defendant should be told prior to entering 

a plea that he or she may be habitualized which means the 

possibility of an enhanced sentenced being imposed, petitioner 

respectfully submits that this court was in error when it also 

determined in Ashley that a defendant should be t o ld  that 

"habitualization may affect the possibility of early release 

through certain programs, . . . I 1  Ashley, a t  490 n.8. This court 

appears to have confused the amount of time a defendant may 
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actually serve in j a i l  with the maximum sentence which may be 

imposed upon a defendant. While a defendant should be aware of the 

maximum penalty he faces, whether as a habitual offender or not, 

petitioner asserts that how much of that sentence the defendant may 

actually serve due to the various types of gain time or early 

release is irrelevant. 

In deciding Ashlev, this court relied on Bovkin v. Alabama, 

395 U . S .  238, 242, 89 S. Ct. 1709 (1969); Williams v. State , 316 
So. 2d 267 (Fla. 1975); Black v. State , 599 So. zd 1380 (Fla. 1st 

DCA 1992) ; Florida Rule of Criminal Procedure 3.172 (c) (1) ; and 

Professor LaFave. As will be set forth below, not one of these 

five authorities holds that a defendant should be told that he or 

she will not receive gain time or will not be entitled to some form 

of early release if habitualized. 

In Boykin, supra, the United States Supreme Court addressed a 
the acceptance of a guilty plea without an affirmative showing 

that the plea was intelligent and voluntary. Nowhere in Boykin did 

the court hold that in order for a plea to be knowing the defendant 

must know that under certain sentencing schemes he or she may not 

be entitled to early release and may have to serve the entire 

sentence imposed. Petitioner asserts that the receiving of gain 

time or some other form of early release is not a constitutional 

right. Gain time and early release programs are a creation of the 

state legislature and can be changed or taken away at anytime by 

the legislature. generally Ch. 93-406, Laws of Fla. (repealing 

section 944.277); Op. Att'y. Gen. 92-96 (1992); Dugqer v. Grant, 
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610 So. 2d 428 (Fla. 1992); mte y. Sinsletarv, 632 So. 2d 192 

(Fla. 3d DCA 1994). It is impossible for anyone to accurately 

predict how future changes will affect a particular defendant's 

sentence. 

In Ashley, at 488 ,  this court quoted from Williams I syT>Ta. 

The William8 decision set forth the three essential requirements 

for taking a guilty plea. u. at 271. The second requirement is 

that the "defendant must understand the nature of the charge and 

the consequences of his [or her] plea. The purpose of this 

requirement is to ensure that he [or shel knows . . . what maximum 
penalty may be imposed for the offense with which he for  shel is 

charged. - Id. ; see also > I 730 F.2d 649 

(11th Cir. 1984) (district court need only advise a defendant as to 

the charges, the mandatoryminimum penalty and the maximum possible 

sentence). No where in Williams did this court hold that a 

consequence of a plea included any reference to whether a defendant 

would or would not receive gain time or be entitled to some other 

early release program. The consequence is the maximum sentence 

which may be imposed, NOT the amount of gain time or other form of 

early release a defendant will or will not receive. 
- 

In order for a plea to be knowing, this court in Ashlev, at 

489,  stated that the defendant must know the maximum possible 

sentence 'land that he or she will have to serve more of it." This 

court then noted that this view was endorsed by the First 

District's decision in Black, supra, and Professor LaFave. In 

quoting from the Black decision, this court quoted from Judge 
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zehmer's special concurrence. Judge Zehmer did not s ta te  that a 

defendant must be told that he or  she will not receive the same 

amount of gain time if habitualized. While Judge Zehmer stated 

that the trial judge failed to determine if Black understood the  

significance of being sentenced as a career criminal, petitioner 

asserts that the Itsignificancef1 referred to is not that Black would 

receive less gain time, but that Black was facing a maximum 

sentence that was double what the plea agreement indicated. 

Neither the majority nor the concurrence in Black hold that a 

defendant must be told he or she will not receive the same amount 

of gain time a~3 someone who was not habitualized. 

Furthermore, Professor LaFave likewise does not support this 

courtls determination that a defendant should be told that as a 

habitual offender he or she will serve more of his or her sentence. 

Professor LaFave's only endorsement is that a defendant should be 

told of the maximum possible penalty that could be imposed. 

Professor LaFave makes no mention that a defendant should be told 

he or she may have to serve more of a sentence depending upon under 

which sentencing scheme the defendant is sentenced. See 2 Wayne R. 

LaFave & Jerold H. Israel, Criminal Procedure section 20.4 (1984). 

Finally, petitioner asserts that rule 3.172 ( c )  (1) does not 

require that a defendant be told that if habitualized he will serve 

a greater portion of his sentence. See State v. Will, 645 So. 2d 

91, 95 (Fla. 3d DCA 1994). This court has previously held t h a t  

rule 3.172(c) "sets forth the rewired areas of inquiry when the 

trial court accepts a plea.11 ; State v. Ginebra, 511 So. 2d 960 
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(Fla. 1987). Rule 3.172(~)(1) requires only that a defendant 

understand "the nature of the charge to which the plea is offered, 

the mandatory minimum penalty provided by law, if any, and the  

maximum possible penalty provided by law . . .I1 Petitioner asserts 

that the maximum possible penalty provided by law does not mean the 

maximum possible sentence less gain time or some other form of 

early release. The maximum possible penalty provided by law for a 

third degree felony is five years unless a habitual offender 

sentence is to be imposed. The maximum possible penalty then 

doubles and becomes ten years. Irrespective of gain time or early 

release, the maximum possible time a defendant may be incarcerated 

for a third degree felony is either 5 years or 10 years as a 

habitual felony offender.* AS the Second District stated in 

Simmons v, State , 611 So. 2d 1250, 1252 (Fla. 2d DCA 1992): 

, . . It is one thing, however, to insist 
that a defendant be warned his sentence may be 
extended, and another to require an additional 
warning that a determinate sentence will not 
later be shortened. 

While the trial judge is required to advise a defendant of the 

maximum possible penalty provided by law which he or she is facing, 

the trial judge is not required to advise the defendant of every 

collateral consequence which may follow a guilty or no contest 

plea. Zambuto v, St atg, 413 So, 2d 461 (Fla. 4th DCA 1982); 

Simmons, at 1252; Polk v. State, 405 So. 2d 758 (Fla. 3d DCA 1981); 

Blackshear v. State, 455 So. 2d 555 (Fla. 1st DCA 1984); see 

*In a perfect world, a defendant would serve the sentence 
imposed, day for day. However, we do not live in a perfect world 
and convicted criminals reap this benefit. 



u, at 94 (quoting Ginebra, at 960-961 (emphasis added): "It is 

clear under both state and federal decisions that the t r i a l  court 

judge is under no duty to infoxm a defendant of the collateral 

consequences of h i s  guilty p l e a .  ''1 ; Himan, s u m 3  (court not 

required to explain special parole and its consequences). 

. . . "The distinction between 'direct' and 
Icollaterall consequences of a plea, while 
sometimes shaded in the relevant decisions, 
turns on whether the result represents a 
definite, immediate and largely automatic 
effect on the range of the defendant's 
punishment, 

Zambuto, at 462 (citation omitted). According to Cinebra, at 961,' 

the trial judge's obligation to ensure that a defendant understands 

the direct consequences of his or her plea encompasses tlonly those 

consequences . . . which the trial court can impose.ll The other 

consequences of which a defendant must be informed are contained in 

rule 3.172(c). 

Prior to Ashley, the loss of or accumulation of gain time was 

considered to be a collateral consequence. Simmons, at 1252-1253; 

Hortan v. State, 646 So. 2d 253 (Fla. 1st DCA 1994); will, SuDra; 

Levens v. Sta te  , 598 So. 2d 120 ( F l a .  1st DCA 1992); Wriqht v. 

State, 583 So. 2d 399 (Fla. 1st DCA 1991) ; Blackshear 6u1)r̂ a; Ladner 

v. Henderson, 438 F.2d 638 (5th Cir. 1971). Also,  when parole was 

previously available there was no requirement that a defendant be 

warned about parole eligibility, because parole was viewed as a 

'Ginebra was superseded by the amendment to rule 3.172(~)(8). 
While the holding of Ginebra, deportation is a collateral 
consequence, has been superseded, petitioner asserts that Ginebra 
remains good law. a 19 



matter of legislative and executive grace; not a direct consequence 

of a plea. s immong, at 1253; see also Hinman, suDra (court not 0 
required to explain special parole and its consequences); Morales- 

Guarjardo v. United States, 440 F.2d 775 (5th Cir. 1971) (fact that 

trial judge failed to advise defendant of his ineligibility for 

parole does not invalidate guilty plea). Likewise, there was no 

duty to warn those who opted for a guidelines sentence that they 

were ineligible for parole under the guidelines. Jd.; Glover v. 

State, 474 So. 2d 886 (Fla. 1st DCA 1985).6 This court's language 

in Ashlev that the defendant should be told "the fact  that 

habitualization m a y  affect the possibility of early release through 

cer ta in  programstt is wholly inconsistent with this court s decision 

in Ginebra and the above cited cases. 

As previously stated, gain time and other early release 

programs are established by the legislature. The trial judge has 

no control over how much gain time a defendant may or may not 

receive. The trial judge a lso  has no control over whether a 

defendant qualifies for some form of early release. The only 

situation which petitioner can envision in which the  trial judge 

has some form of control is when the trial judge retains 

I t  appears that this court has determined, post-Ashlev, that 
the earning of provisional credits is a collateral consequence, as 
provisional credits could not ttpossibly be a factor a t  sentencing 
or in deciding to enter a plea bargain." Griffin v. Sinsleta 
638 So. 2d 500, 501 (Fla. 1994); see also Dusser v. Roder ick, % 
So. 2d 2 (Fla. 1991). The Eleventh C i r c u i t  has likewise found 
Florida's control release is comparable to provisional credits, as 
"the purpose of control release is to address the administrative 
problem of prison overcrowding, to confer a benefit on the  
prison population." Hock v. Sinsletary, 8 Fla. L. Weekly Fed. 
C943, C944 (11th Cis. January 9, 1995). 

6 
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jurisdiction. The retention of jurisdiction is a consequence which 

the trial judge can impose and is a direct consequence of a plea. 

State v. Green, 421 So, 2d 508 (Fla. 1982). However, petitioner 

disagrees with and questions this court's logic as to why retaining 

jurisdiction is a direct consequence of a plea. Petitioner asserts 

that retaining jurisdiction is a direct consequence because the 

trial judge imposes such a restriction, not because a defendant may 

have to serve more of the  sentence imposed. 

As stated above, the only consequence of the sentence which is 

a direct consequence is the maximum possible sentence which may be 

imposed by law. [ l l o s s  of basic gain time 

is not a consequence which the trial court imposes. Accordingly, 

loss of eligibility for basic gain time is a collateral consequence 

Petitioner asserts that 

of a plea. lf Will, at 95. 

It should be pointed out to this court that Ginebra was not 

cited in Ashlev. It is not at a11 clear as to whether Ginekra was 

given any consideration in the writing of the  Ashlev opinion. The 

lack of reference to Ginebra gives rise t o  but one conclusion: 

nthe primary consideration in Ashlev was the state's complete 

failure to advise the  defendant of its intent to seek habitual 

offender sentencing prior to the entry of the guilty." Horton, at 

256. 

In determining that a direct consequence of a plea is that 

"habitualization may af Eect the possibility of early release 

through certain programs . . . n ,  this court went beyond the issue 

raised in Ashlev. It is not clear in Ashlev whether this court 
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intended that failure to so inform a defendant requires an 

automatic or per se reversal. Petitioner asserts that the failure 

to so inform a defendant does not render his or her plea 

involuntary and does not result in an automatic reversal. 

Informing the defendant of a collateral matter is aspirational at 

best. See Horton, at 2 5 6 ;  Simmons, at 1253. 

Section 775.084(4) (e) provides that a habitual offender 

sentence is not subject to the sentencing guidelines, that a 

defendant sentenced as a habitual offender shall not get the 

benefit of chapter 947, and shall not be eligible for gain time 

with the exception of up to 20 days incentive gain time as provided 

for in section 944 .275(4 )  (b). Sections 944 277 (1) ( g )  and 

947.146(4) (9) specifically set forth that a person sentenced or who 

has pre viouslv been sentenced under section 775.084 is not entitled 

to provisional credits or control release. Those sections also set 

forth that persons who have been convicted or previously convicted 

of committing of attempting to cormnit sexual battery; or assault, 

aggravated assault, battery, or aggravated battery and a sex act 

was attempted or completed; or kidnapping, burglary or murder and 

the offense was committed with the intent to commit sexual battery 

are not entitled to provisional credits or control release. 

Sections 944.277(1) ( c )  - (e)  and 947.146(4) (c) - (e), Fla. Stat. 

(1991). Sections 944.277 (1) and 947.146 ( 4 )  also set forth 

additional circumstances under which a defendant is not entitled to 

control release or provisional credits. See section 944 .277(1 )  (a), 

'Repealed by Chapter 93-406, Laws of Fla. 
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(b), (f), (h), (i), and ( j ) ,  Fla. Stat. (1991); section 

947.146(4) (a), (b), (f), (h), and (i), Fla. Stat. (1991). 

If Ashley in fact  did create a per se rule of reversal, !lit 

would make no sense to limit its application to habitual offender 

cases." HgrtQn, at 256 n.2. It would appear that not only should 

those who may qualify as a habitual offender be told "that 

habitualization may affect the possibility of early release through 

certain programs,ll but those who have previously been habitualized 

if not presently habitualized, those who have been or previously 

been convicted of the enumerated crimes and those who received 

mandatory minimum penalties should also be warned that their prior 

and/or current convictions "may affect the possibility of early 

release through certain programs." 

Taking Ashley to its literal and logical  conclusion, it would 

appear to require that every person charged with a crime in order 

to make a llknowing*I decision should be told, whether he chooses to 

plead or go to trial, of the affect of gain time or early release 

on any and all sentences that defendant may possibly face. 

Although it would appear that this burden would fall primarily on 

defense counsel, the burden would likewise fall on the prosecutor 

a 

and the trial judge. See Ashley, at 490 n.8; K o e r a i s  v. state, 597 

So. 2d 256, 258 (Fla. 1992). Prior to a plea or a guilty verdict 

after trial, it is doubtful that either the prosecutor or the trial 

judge would be in a position to inform a defendant on the possible 

sentences he faces and the affect of gain time or early release, if 

any, on those sentences. However, it appears under Ashley, the 
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failure to so inform any defendant, whether pleading or going to 

trial, would give rise to at the least a claim of ineffective 

assistance of counsel. Such a claim could result in not only the 

withdrawal of a plea, but also a new trial. Surely this could not 

have been this court's intent. 

If this court did intend for Ashley to establish a per se 

rule, petitioner asserts that there should not be a special rule 

for habitual offenders, but all convicted felons which fall within 

the exceptions should be treated alike. A consequence of a plea 

should not be collateral in some cases and direct in other cases; 

it should either be direct or collateral to all cases. Petitioner 

asserts, as stated above, that the consequence of early release is 

purely collateral and should be treated as such with all 

defendants; the direct consequence is the maximum amount of 

incarceration which may be imposed, not that the  defendant may 

serve more time than a dissimilarly situated defendant. 

Should this court determine that gain time or early release is 

a direct consequence of a plea petitioner asserts that rule 

3.172(c) should be amended to reflect all defendant's should be 

warned that their previous and current convictions "may affect the  

possibility of early release through certain programs - The 

determinatian of early release consequences by this court  to be a 

direct consequence should be treated as this court treated the 

determination that deportation was a direct consequence, amend the 

rule. Fla. R. Crim. P. 3.172(c) ( 8 ) .  

Petitioner strongly asserts that any early release is a 
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collateral consequence of a plea and rule 3.172(c) does not need to 

be amended. However, if this court has in fact determined that the 

affect of early release on a sentence is a direct consequence, 

those facing habitual offender sentencing should not be treated 

specially. All defendants should be treated alike and the rule 

should be amended. 

As is apparent from the decision in the instant case, as well 

as the decisions in Thommon, Hosta n and Will, this court's Ashlev 

decision has raised as many questions as it answered. See also 

Wilson v. State, 645 So. 2d 1042 (Fla. 4th DCA 1994); Hestley v. 

State, 636 So. 2d 153 (Fla. 1st DCA 1994). The Ashley decision 

should be clarified to reflect that notice as was given in this 

case and notice which reflects only the possibility that a 

defendant may be habitualized is sufficient, thereby addressing the 

concerns of Judge Goshom's dissent. Petitioner also requests this 

court clarify Ashlev as to whether this court intended gain time or 

early release as a direct consequence of a plea. Petitioner again 

asserts that the affect of gain time and/or early release programs 

on a defendant's sentence are not direct consequences of a plea. 

It is impossible for the defense attorney, trial judge or 

prosecutor to accurately predict how much of a particular sentence 

a defendant will in fact serve. The direct consequence is the 

maximum sentence which may be imposed upon a defendant, not the 

amount of time a defendant will actually serve of the sentence 

imposed. Petitioner also requests this court clarify Ashley as to 

whether an objection to the form of notice is required in order to 
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preserve the issue for appellate review as set forth in footnote 2 

of the instant brief. 

Finally, should this court determine that the affect of 

habitualization an gain time and ear ly  release is a direct 

consequence of a plea, respondent was aware of this consequence at 

the time he entered his plea. The plea agreement specifically set 

forth that respondent would not receive any basic gain time if he 

was sentenced as a habitual offender ( R  51) (Appendix A ) .  This was 

sufficient to inform respondent that  he would be serving more of 

his sentence. While petitioner requests this court clarify the 

Ashley decision, irrespective of that request, the written plea 

agreement in this case was sufficient notice and established that 

respondent's plea was knowing. If the written plea agreement was 

insufficient any error was harmless, as respondent had actual 

notice. The decision in this case should be reversed and the 

Thompson decision should be overruled. 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

petitioner requests this court  quash the decision in the instant 

case, overrule the decision in Thomason and clarify its decision in 

Ashley as requested above. 
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Appendix A 



wusia County, Florida -_ 

A \  , A- I , . '  

NOV 1 1993 
I W R I T T E N  P L E A ( S 1  

1 .  I ,  &!,d.dJ I,\ o . j (  .,,A LV j z - s c . . / e  , defend n herein, uithdraw np/ PLen(s)  o f  H o t  G u l l t y ,  and 

as t o  Count - -3 @t&p \, 
enter Plea(s) o f :  

In ~ ( ) G u i l t y  ( x-1 Nolo Contendere t o  1 ,  .5 eT-I ( 
( ) G u i l t y  ( Nolo Contendere t o  as t o  Count 

as t o  Count - ( G u i l t y  ( ) Nolo Contendere t o  
2. I understand that  i f  the Judge accepts the Plea(s), I give up my r i g h t  t o  ( 1 )  A t r i a l  by j u r y  t o  determine whether I 

am G u i l t y  o r  Not Guilty; o r  a hearing before the Judge i f  charged u i t h  v i o l a t i o n  of probat ion or v i o l a t i o n  o f  cormunity control;  
( 2 )  To confront the State's witnesses; ( 3 )  To corrpel the attendance o f  witnesses on my behalf;  ( 4 )  To t e s t i f y  or t o  remain 
s i l en t ;  a d  ( 5 )  To requ i re  the prosecutor t o  prove my g u i l t  beyond a reasonable doubt (or  by a preponderance o f  the evidence i f  
charged u i t h  v i o l a t i o n  o f  probat ion or c o m n n i t y  contro l ) .  I a lso  understand that I g ive  up my r i g h t  t o  appeal a l l  matters 
except the l e g a l i t y  o f  my sentence o r  t h i s  Court 's a u t h o r i t y  t o  hear t h i s  case. 

3 .  I understand tha t  a Plea of Mot G u i l t y  denies tha t  1 comnitted the crime(s); a Plea of  G u i l t y  adni ts  that  I comnitted 
the crime(s); a Plea o f  Nola Contendere, or "NO Contest", says tha t  I do not  contest the evidence against me. 

4 .  I have read the information o r  indictment i n  t h i s  case and I d e r s t a n d  the charge(s.1 t o  which I enter my plea(s1. My 
attorney has explained fo me the t o t a l  maximm pena l t i es  f o r  the charge($) and as a r e s u l t  I understand the f o l l o w i n  

d. 

( ) G u i l t y  ( 1 Nolo Contendere t o  / as io Count I_ 

a. That should the Judge inpose a guide l ines sentence, I could receive up t o  a m a x i m  sentence o f  3i- 
years inprisorment and a tnaximm f i n e  of S CXYA or both. 

b. That should the Judge impase a departure s e h  could receive up t o  a m a x i m  sentence o f  
i m p r i s o m n t  and a f i n e  o f  S /[; c>&i (or both). 

c. That a hearing may hereaf ter  be set and conducted in  t h i s  case t o  determine i f  I q u a l i f y  t o  be c l a s s i f i e d  as a 
Habitual Felony Offender or a Vio lent  Habitual Felony Offender, and: 
(1)  That should I be determined by the Judge t o  be a V io len t  Habitual fe lony Offender, and s h w l d  the Judge 

sentence me as such, I could receive up t o  a maxirrrm sentence of 3L*J years irrprisorment and a 
m r d a t o r y  m i n i m  o f  years i r r p r i s m n t  and tha t  as t o  any h a b i t u a l  offender sentence I would 
not be en t i t l ed  t a  receive any basic ga in  time. 

( 2 )  That s h w l d  I bt determined by the Judge t o  be a Non-Violent Habitual Fe&nyXiffender, and shwld the Judge 
sentence mc as such, I cou&receive up t o  a m a x i m  sentence o f  .?c* years i r r p r i s m n t  and a 
mandatory m i n i m  o f  years imprisomtent and tha t  as t o  any hab i tua l  offender sentence I uould 
no t  bc e n t i t l e d  t o  receive any basic ga in  time. 

That whether a guidel ines sentence or  departure smtence-or  hab i tua l  o f f e d e r  sentence, I u i l l  receive a mardatory 
ninirmn sentence of 

I understand 
that by enter ing the above pleo(s) I am waiving any r i g h t  t o  present any defenses I my have t o  the charge(s1. I u d e r s t a n d  that  
by my GUILTY p l t r (s )  or NO CONTEST ples(s) uithout express reservat ion o f  r i g h t  o f  appcal I waive (g i ve  up) any grounds for  
appeals I might have a b u t  my decision, r u l i n g  o r  order the Judge has made in  my case(r) up t o  t h i s  date. I f  I m n o t  a c i t i z e n  
of t h i s  t o m t r y ,  my plea(s) t o  t h i s  crime(s) may adversely a f f e c t  my status in t h i s  country and MY k s b j e c t  t o  deportat ion 
as a r e s u l t  o f  my plea(s1. I f  I rn on parole, my paro le can be revoked a d  I may have t o  serve the b e l a m e  o f  t ha t  sentence; 
i f  I am on probation, my p r o b a t i m  can be revoked and i can receive a separate l ega l  sentence on the probat ion charge in add i t i on  
t o  a sentence imposed on t h i s  case. 

6. I represent tha t  I have t o l d  t h i s  Judge my true nam. Any other  namc tha t  I have used I have nradc knoun t o  the 
prosecutor. I represent t o  the Judge and t o  the prosecutor t ha t  my p r i o r  c r im ina l  record ( i f  my), whether fe lony or 
misdemcanor, i nc lud ing  any c r i n r s  f o r  which ad jud i ca t i on  o f  g u i l t  was wi thheld i s  cons is tent  w i th  t h a t  c r im ina l  record ( i f  any) 
described in  o w n  cour t  by myself and/or my at torney o r  the prosecuting at torney in  my presence a t  the t ims of my plea being 
entered. I Lndcrstand that  in  the event my t r u e  nam i s  d i f f e r e n t  than that  represented t o  the Judge or in the event my cr iminal  
record i s  d i f f e r e n t  than tha t  which is so represented in  optn cour t  or should I be a r res tcd  p r i o r  t o  sentencing here in f o r  a 
cr iminal  offensc,or v i o l a t i o n  o f  probat ion or c o m n n i t y  contro l ,  although my plea(s) u i l l  stand, any recumendation that  the 
prosecutor has made he re in  tha t  a p a r t i c u l a r  sentence or d i s p o s i t i o n  be inpastd or any agrtement tha t  the prosecutor has made 
t o  not seek a determination of habi tua l  offender s ta tus  and/or I habi tua l  offender sentence herein, i s  no longer b ind ing on the 
state, and any p r m i s c  or agreement by the Judge ( i f  any) made and acknowldged in t h i s  agreement in  own cour t  as t o  what I w i l l  
receive as a sentence or d i s p o s i t i o n  he re in  i s  no longer birding on the Judge. 

){- years ' 

_- 

d. 
years inprisorment. 

Hy a t t o r m y  has e x p l a i d  the essent ia l  elemcnts of the crime(s), a d  poss ib le  defenses t o  the crimc(s). 

- 
5 .  

sentence or d i s p o s i t i o n  and tha t  the Judge has made no promise or 'agreement as t o  what -1 w i l l  rece ive as a sentence or  
d ispos i t i on  here in other than tha t  made by the Judge and acknouledged in t h i s  agreement t o  have been so made, or  o therv ise been 
made by the Judge in  my presence i n  open Court a t  the t i m e  of my plea(s)  being entered, I acknouldge that  should the Judge 

m i s e  o r  agree as ecknowiedged he re in  o r  made i n  open Cour t  a t  the t i m e  of my piea(s)  being entered, t o  a p a r t i c u l a r  sentence a d ispos i t i on  herein, ond l a t e r  announce p r i o r  t o  sentencing that  the promised o r  agreed sentence or d i s p o s i t i o n  u i l l  for  any 
reason not be imposed, that  I u i ( 1  be permi t ted t o  u i t hd rau  my plea(s)  he re in  and enter a p lea($)  o f  not  g u i l t y  and exercise my 
r i g h t  t o  a t r i a l  o r  hearing described i n  ( 2 )  above. 



9. That I uaive any requirerrwlnt that  the s t a t e  estehl i!.h on the r e c o r d  ii f i lctudi h s i s  f o r  the chorye(s) k i n y  p led to. 
I have read the fac ts  al leged in  the suorn information ( o r  i nd i c tn rn t )  and i n  t h e  buorr i  ar rest  reports, and/or cwnplaint 
f f i d a v i t s  i n  the Court f i l e ,  (and/or i n  the sworn a f f i d a v i t s  o l l cy ing  v i o l a t i o n  of prohat ion ar ccmnunity con t ro l ,  and alleged 

i n  any probat ion or c m n i t y  contro l  v i o l a t i o n  repor ts  i n  the Court f i l e  i f  charged w i th  such v i o l a t i o n s )  and 1 agree that the 
Judge can consider those fac ts  as -the evidence against iw and as describing the facts  that are the basis f o r  the charge(s) being 
pled t o  and the fac ts  t o  which I am entering my plea(s). 

I n  addi t ion,  I do agree and s t i p u l a t e  t o  the fo l lou ing:  

e 
10. 

-. .. . . -. . - . . . . . . -. .- - . ... 

- -.. . -. . - 

11. I agree and s t i p u l a t e  t o  poy cos ts  of $20.00 pursuant t o  F.S. 960.20, of $3.00 pursuant t o  9 4 3 . 2 5 ( 4 ) ;  of 12.00 pursuant 
t o  9 4 3 . 2 5 ( 8 ) ;  and I (as a court cost )  pursuant t o  943.25(8)(a). Further, I agreu t o  poy: 

( ) A Publ ic  Defender fee o f  S 
( ) S t e t t  Attorney costs o f  f 
( 1 Lau enforcement agency costs of f 
( ) R e s t i t u t i o n  t o  i n  the amount o f  S 

I wders tand  tha t  the abave amounts are t o  be p a i d  by me e i the r  as a cond i t i on  o f  probat ion o r  comnunity contro l ,  
subject t o  v i o l a t i o n  i f  I f a i l  t o  f u l l y  pay, or i f  I am not placed on a form o f  suwrv i s ion .  then a f t e r  w release from custody 
subject t o  contempt o f  c w r t  if I f a i i  to-pay.  
above amunts and agree tha t  I have the a b i l i t y  t o  pay them. 

t h a t  i s  not  represented in  t h i s  Wr i t t en  Plea. 

1 f u r the r  s ta te  that J have rece’ived s u f f i c i e n t  not ice.end hearing as t o  the 

No one has pressured o r  forced me t o  enter the Plea($), no one has promised me anything t o  get me t o  enter the (PLea(s) 

( 1 I be l i eve  that I am G u i l t y  
( yj 

12. 
I am enter ing the Plea(s) v o l u n t a r i l y  of my o m  f ree  w i l l  because: 

I be l i eve  i t  i s  i n  my own best i n te res t .  
13. I f  I am permi t ted t o  remain a t  l i b e r t y  pending sentencing I mist n o t i f y  bondsman or p r e - t r i a l  release o f f i c e r  of any 

change i n  my address o r  telephone nutber, and i f  the Judge orders a Pre-Sentence Inves t i ga t i on  ( P S I )  and I W i l l f u l l y  f a i l  t o  
appear f o r  an appointment w i th  the probat ion o f f i c e r ,  the Judge can revok Y l r e t e a s e  and p lace me in  j a i l  Until my Sentencing. 

14. My education consis ts  o f  the fo l l ou ing :  1 ’  L ;  

I read, u r i t e  and understand the Engl ish language. I am not under the inf luence of any drug, medication o r  alcohol a t  the time 
I s ign  t h i s  plea. 

15. I am w a r e  o f  e l l  o f  the prov is ions and representations i n  t h i s  agreement through having read the agreement i n  i t s  
e n t i r e t y  o r  my a t to rney  having read the agreement t o  m end I have discussed i t  wi th  my at torney and I f u l l y  understand i t .  1 
have t o l d  my a t to rney  everything I know a b u t  t h i s  case. I am f u l l y  s a t i s f i e d  wi th  the way my at torney has handled t h i s  case 
fo r  me. 

I em not s u f f e r i n g  from any mental problems a t  t h i s  t i m p  which a f f e c t  my understanding of t h i s  Plea. 

SUORN TO, SIGNED AND FILED by t e defprdant i n  0 n Court in  the presence o f  defense counsel end Judge and d c r  penal ty  

h’/ /’ / J  1- o f  p e r j u r y  t h i s  ! day o f  n / O  v , 1993 

D I A N E  M. HATOUSEK. Clerk w .  

By: 
Deputy Clerk in  Attendance 

” (f 1 yJ,{ y p  v By: h ! A I /  
Defendant‘s Signature 

Defendants I n i t i a l s :  

C E R T I F I C A T E  OF DEFENSE CWNSEL 
I ,  Defendant’s Counsel o f  Record, c e r t i f y  that: I have discussed th is  case w i th  defendant, inc lud ing the  nature o f  the 

charge($), essent ia l  e l m n t s  o f  each, the evidence against him/her fo r  uhich I am auare, the poss ib le  defenses he/she has, the 
maxinun pena l t y  f o r  the chargc(6) and his /hcr  r i g h t  t o  appeal. NO promises have been made t o  the defendant o ther  than as set 
f o r t h  in  t h i s  pie4 o r  on the record. I have explained f u l l y  t h i s  ur i t t tn  p lea t o  the defendant and I be l i eve  he/she f u l l y  
understands t h i s  w r i t t e n  plea, t he  consequences o f  enter ing i t ,  and t ha t  defendant does so of h is /her  OW f r a t  u i l l .  Further, 
from my i n t e r p r e t a t i o n  o f  the f a c t s  and my study o f  the law there are fac ts  t o  support each element o f  the charges t o  A i c h  the 
foregoing pleas are k i n g  t n t t r e d .  1 f u r t h e r  s t i p u l a t e  and agree that the Judge can consider the fac ts  alleged i n  the sworn 
in format ion (or indictment) and i n  the w a r n  a r res t  reports, conplaint a f f i d a v i t s  i n  the f i l e ,  or in the suorn a f f i d a v i t s  
a l l eg ing  v i o l a t i o n  o f  probat ion o r  comnunity con t ro l ,  o r  a l leged i n  any probat ion or comnunity con t ro l  v i o l a t i o n  repor ts  in  the 
Court f i l e  as the evidence against the defendant and as descr ib ing the fac ts  tha t  are the bas is  f o r  the charge(s) being p l e d  t o  
and the f a c t s  t o  which the defendant i s  enter ing the plea(s). 

hCounse)Tr  Defendant 

C E R T I F I C A T E  OF PROSECUTO 
I conf i rm that  the recornnerdations set f o r t h  

Assistant State Attorney 

ORDER ACCEPT I N C  P I  € A  

lhr. foregoing uos received a n d  accepted i n  open Court. Thc defendant has slgncd the foregoing in nry presence or has 
acknowledged h i s  above s ignature hereto in  rriy presence. Such p lea(s)  are found t o  be f r e e l y  and v o l u n t a r i l y  made ul th  knouledge 
of i t s  riicitning and possible consequcncus, o r d  thc same i s  hereby acctpted. 

C i t  Court Judge 0 L 5  2 
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tcnce imposed for violation of probation con- 
stituted a departure sentence for which writr 
ten reasons were required. See Stale v. 
Daviq 630 So.2d 1059 (Fla.1994). The rec- 
ord is clear, however, that the' Mal court did 
not intend to impose 'a' departure sentence; 
therefore, upon remand, ,the trial court> may 
depart from the guidelines by providing valid 
written reasons. -See St$e v. Vanhorn, 661 
So2d 684 (Fla.1990); B m  v. Stale, 639 
So.2d 1136 (Fla. 5th DCA 1994). 

shows that Co1eman.a 
inability to pay restitu 

state ever atkmpts ti chafge'yiu irith violat- 
ing your supervision for not meeting that. 
It's not an impediment:to the.:asaesament of 
the obligation'f-*.fThe: .State ..concedes, that 
both case law agd:st+tu@~,law require:the 
Mal court to consider a defendant'8. ability.to 

order.. See B 776. 

tion and for res'entencing. - I. 

-:.4OBB,.GOSHORN and D 
concur.: s.; I :. L ~ .  : -'i , . .  C, . , 
-~..", ., I '1 ;':, ! <A *:.:,.5 ria;; :;::As!? 1 

rl  . . .  : " .  
' <:;,: :' ' ,  c.::: 7Cc;J. ::..+?:fri> -f; 

* -  ,. - - ,  , , .- 

. , I- - ~ - .  . -. ._. ..., . 1 
b . .  

Richard EVERSOLE, ,Appellant, 
Y .  , , ;.' 3 ' I .. I j_i' v;' Li?;i. ' .:. j . , i > . , ~ :  

.'!' STATE.'of Fl&idi Apkll&.' . 
' I  . " ' . '  . , .  . - .  . ,  

No. 94-551." 

District Court of Appeal -.of Florida, 
Fifth -.District- , r ; ,: : 

M m h  3,.1995; - ' ',- 

. .  
: I  ,:! , , !  ' 

I ; .  I:. , , . 
a .  ~ . .  

. . . , _  . . .  
, : . , , . -  .,. 

,I , . . * , , .  

- .. :Defendant & convicted in the,  Circuit 
Court, Volusia County, John'W. Watson, 111, 

J., after pleading no conteat to sexual battery 
and violation of probation. Appeal waa tak- 
en. The District Court of Appeal, W, Sharp, 
J., held that: (1) plea agreement provision 
stating that hearing might be conducted to 
determine if defendant was habitual offender 
failed to sufficiently inform defendant, before 
pleading, that habitualization 1 ' would be 
sought, and (2) trial court had to sentence 
defendant within guidelines or advise him of 
court's'jntent to impose habitual offender 
sentence and then permit him either to' ac- 
cipt greaier habitual,offender sentence or'to 
withdraw his plea and proceed to trial, ' 

L. _. . , , :' T' ' . I ,  . . ..:A t .A ' . 
1 .Sentence vacated and remanded. : 

W. SHARP, Judge. 

Eversole appeals'from his sentence after 
he pled no contest to 'one count of sexual 

~I 



IiAXlOS v. STATE F1:L 211 
Clle na 651 So 2d 241 ( I  L.App. 5 Ulsl 1995)  

t ~ ~ ~ t ~ ~  and violation of probahon on an UII- 

rt~latetl (%huge .  The state did not file n o t w  
i t  w’ould seek imposition of an tiahituai of- 
fender sentence pursuant to section 775.084 
Florida Statutes (1993). After the tnal 
judge accepted Eversole’s plea, the judge 
semed notice he would conduct a hearing t o  
deknnine  whether or not to  classify Ever- 
sole as an habitual offender. The plea agree- 
ment only indicated that this “may” be set 
and a heai-k.; conducted to determine if he 
should be sentenced as an habitual offender. 
Following the hearing, Eversole was given a 
15 year ha5itual felony offender sentence, 
followed by 10 years on probation.’ 

[1,21 In view of this court’s decisions in 
Santoro v, State, 644 So.2d 585 (Fla. 5th 
DCA 1994) and Tl impson v. State, 638 So.2d 
116 (Fla. 5th DCA 19941, rev. gmntecl 649 
So.2d 234 (Fla.1994), we conclude error oc- 
curred in sentencing Eversole in this case. 
Accordingly, we reverse the sentence and 
remand for resentencing. The trial court 
may sentence as it deems appropriate consis- 
tent with the sentencing guidelines, or if may 
impose an habitual felony offender sentence, 
so long as it  gives Eversole an opportunity to 
withdraw his plea and proceed to trial. At 
resentencing, the court should either sen- 
hnce  Evemole within the guidelines (includ- 
ing a departure sentence) or 89 an habitual 
offender if the court believes a greater sen- 
tence is justified, so long as it advises him of 
its intent to impose an habitual offender sen- 
tence, and permit him to either accept the 
greater sentence or kitharaw, his plea and 
proceed to trlal. I n  addition-we, note the 
imposition of a $120.00 fee to First Step as a 
special condition of probation was erroneous 
and should not be imposed on remand. 

Sentence VACATED; REMANDED FOR 
RESENTENCING. 

HARRIS, C.J., concurs. 

GRIFFIN, J., dissents with opinion. 

1. Although this sentence falls within both the 
permitted (7-1 7 years) and recommended (9-12 
years) v ide l ine  ranges, habitualization also re- 

G K1 F F I N , J udgth , r l i sw  11 t i  ti  I 

I a n e e  t h a t  Snntoro controls aiiii, :IS i d id  
in Suntow, I dissent. 

Hector RAMOS, Jr., Appellant, 

v. 

STATE of Florida, Appellee. 

No. 91-0861. 

District Court of Appeal of Florida, 
Fifth District. 

March 3, 1995. 

Appeal from the Circuit Court for Orange 
County, Michael F. Cycrnanick, Judge. 

James E. Gibson, Public Defender, and 
Brynn Newton, Asst. Public Defender, Day- 
tona Beach, for appellant. 

Robert k Butteworth, Atty. Gem, Talla- 
hassee, and Timothy D. Wilson, Asst. Atty. 
Gen., Daytona Beach, for appellee. 

, I  

PER CURIAM. , 

AFFIRMED. See Flanagun v. Slate, 536 
So.2d 275, 276 (Fla. 2d DCA 1988). See also 
LOOS v. State, 585 So.2d 1181 (Fla. 5th DCA 
1991); Fleming v. State, 547 So.Ed 668 (Fla. 
1st DCA 1989). C’ Vanlieu w. Shale, 630 
So.2d 1218 (Fla. 5th DCA 1994); Nettles w. 
State, 611 So.2d 103 (Fla. 5th DCA 1992). 

W. SHARP, GRIFFIN and D I U V T I S ,  
JJ., concux. ~ 

sults in the ineligibility for basic gain time and 
the central release of pnsoncrs program 
5 775 084(4)(r).’ 
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n 

v. 

STATE of  Floridii, :\ppt~ilcc. 

s o .  92-ldJ-1. 

District Court of Appeal of Florida, 
Fift!l District. 

Dec. 3, 1993. 

Defendant appealed from judgment of 
the Circuit Court. Volusia County, John W. 
Watson, 111, J., sentencing him as habitrtal 
offender. The District Court of Appeal, Gos- 
horn, J., held that: (1) it was proper for trial 
court, rather than state, to file notice of 
habitual offender sentencing, and (2) trial 
court's failure ' to provide defendant. with 
written notice of intent to habitualize prior to 
entry of defendant's guilty plea was harmless 
error. 

Aifmed. 

Criminal Law -1203.3, lMB.L'G(4) 

Tnal coun's failure to proliide defendant 
ni th  w i t t e n  notice of intent to habitualize 
prior to entry of defendant's guilty plea was 
harmless error, where defendact, by his 
signed written plea abperncnt .  specifically 
acknowledged that his attome:: explained to 
him total masinurn penalties for charges : ~ d  
that  he understood consequences of judge's 
detemining hirn to be i-iolext or nonvjolent 
habitual felony offe'fer,der. inc1udir.g mwimurn 
sentecces ar.d f x :  that he wonld Rot be 
er,tit!ed to receil-e ar,y basic gain time. 



sentence must be rer-erxd because the nw 
dce w x  not proiided ynur to the entry of his 
piea. We affmn. 

As to Oglesby’s first contentim, this court 
has pra-iously held that it is proper for the 
trial judge to file the notice for habitual 
offender sentencing. Tolicer t i .  State, 605 
*.Zd 477 (Fla. 5th 13CA 1992), reztieul de- 
tied 618 SoLd 212 (Fla.1893). As t o  Oglcs- 
by’s second contention, we acknowledge that 
approximately one year after Oglesby ten- 
dered his plea, but while this appal ms 
pending, the Florida Supreme Court decided 
Ashley ti. Stak 614 So.2d 486 (Fla.1993). In 
Aah&y, the court held that 

in order for a defendant to be habitualized 
following a guilty or noio pleo. the foUow- 
ing must take phce prior to acceptance of 
the plea: 1) The defendant must be given 
written notice of intent to hahitualize, and 
2) the  court must confirm that the defen- 
dant i s  personally aware of the possibility 
and reassonable consequences of habituali- 
7 a t i O I l .  

Id. at 490 (footnote omitwdi. However, un-  
like the plea agreement in Ashley which ex- 
pressly provided that Ashley would be sen- 
tenced under the  guidelines, Oglesby, by his 
signed u-ritten plea agreement, specifically 
acknowledged that 

4. I have read the irformation or indict- 
ment in this case and I uiiderstznd the 
charge(%) to which I enter my plea(s). M y  
attorney has explained to me the total 
marimurn penalties for fhe chargds)  and 
as a result I uttder:tand the following: 

8 b * * 

c. Thst s h ~ ~ l d  I he tiitermined k;.i, t he  
J i , d ,g~  to ti(: il \-io!en: Habitua! F.!!c,n- 
0 f f ~ i  (1 i:r. :t n r l h oul rj t h tl J ti d ~ v ,  5 .n t (: :CI: 

riit;i:-: > < , r ! ~ @ , ! : ( : t ~  1 1 f  : ;O 
Vll’ ;IS >Il(!!l, I (‘Ol:lr! l’?.’t’!V(? Cl) ? ( J  :I !?‘L\j 

nent  and a mandatory rninimum of 0 years 
impnsonment and that a to Q ~ Y  i a b i t t d  
offendm sentence I w v u M  mi be entitled to 
rccezue any basic goin lime. [Emphasis 
added]. 
The plea agreement further set forth that 

Oglesby had read the Mtm plea, discuarcd 
it with ~I.S attorney, and that Ogleaby f’ully 
understood the  plea agreement. Oglesby 
made the same representations to the trirl 
court in open court at the plsr p o c d i t q .  
We therefore find that the protadom dhd- 
ed by Aahlq were provided to Ogbby prim 
to the entry of his plea pad 5.d uut tbc 2 
“hBnnlelg error“ adyski set forth by tbe 4: 
supreme in M w y  U. Strrk, 609 So- t‘ 

598 (FIp.l%E) r p p h .  To bdd a t h r w k  4: 

would elevate form over wubt.nn. 

’ 

% k 

4 
t AFFIRMED. 

PETERSON and GRIFFIN, JJ., concur. 

TOWY OF PONCE IhZET, a Florida 
municipal corporation. Petitioner, 

V. 

Edmond K. W C O L V t T  and Paula 
Rancourt, hurband and wife, 

Respondents. 

Xo. 93-1667. 

District Court of Appeal of Florida, 
Fifth District. 

DCT. 3. 1997. 


