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The jury returned its verdict favorable to Independent Fire, 

finding that there had been misrepresentations made on the 

applicationwith regard tothe occurrence ofthe at-fault accident, 

and the driving citations/tickets, and the jury further found that 

these misrepresentations were material, and were relied upon by 

Independent Fire in issuing the insurance policy. After the jury 

returned its verdict, the trial court issued its declaratory 

judgment, granting rescission of the policy based upon the material 

misrepresentations made by the Brighams in the application for 

insurance, and based on the detrimental reliance on those 

misrepresentations by Independent Fire in issuing the policy. 

The Vegas appealed to the District Court of Appeal, Fifth 

District, which heard oral argument, and filed its decision on 

March 3 ,  1995. (R-4-11). This case has subsequently been reported 

as Vega v. Independent Fire I n s .  Co., 651 So.2d 743 (Fla. 5th DCA 

1995). 

In the instant opinion, the majority certified conflict with 

the opinion in Fecht v. Makowski, 172 So.2d 468 (Fla. 3rd DCA 

1965). Petitioners thereafter sought review by this court, 

requesting that this court invoke its discretionary jurisdiction. 

This court has dispensed at present with any briefs on 

jurisdiction, and has ordered briefs on the merits. 
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RESPONDENT'S STATEMENT OF TJE FACTS 

The following statement of facts is derived from the facts as 

stated in the instant opinion of the fifth district. A more 

complete and accurate statement of facts (as presented to the 

district court) is contained in the appendix to this brief. 

A policy of automobile insurance was issued by Independent 

Fire to Lyle and Pegg Brigham and their son, Robert Brigham, in 

1988. The insurance policy was issued by Independent Fire upon its 

receipt of an application for insurance, signed by Lyle Brigham. 

The application for insurance asked whether the proposed 

insureds, the Brighams and their son, had been involved in any 

accidents or received any citations/tickets during the preceding 

five years. This question was answered "NO" on the application 

form, which was signed by Lyle Brigham and forwarded to Independent 

Fire. It was upon this application that the insurance policy was 

issued. 

After receiving the application for  insurance, Independent 

Fire routinely ordered a Florida motor vehicle report (driving 

record) on all three Brighams, and received that from the state. 

This driving record covered the fifteen months that the Brighams 

had lived in Florida, and this driving record did not show any 

accidents or tickets at all, and was "clean". Independent Fire 
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then issued the policy of automobile insurance to the Brighams, 

based on the representations contained in the application that 

there had been no accidents and no tickets, which representations 

were supported by the driving records Independent Fire had obtained 

from the State of Florida. 

Thereafter, in 1991, Robert Lee Brigham was involved in a 

motor vehicle accident resulting in the deaths of Justino and 

Josefina Vega. After receiving a demand from the estates of the 

Vegas, Independent Fire engaged in further investigation, and 

received the homicide investigation report of the Florida Highway 

Patrol showing that Robert Lee Brigham had been involved in an 

accident and had received two traffic citations in Michigan, 

shortly before moving to Florida. This accident and these tickets 

occurred well within five years of the application for the 

Independent Fire insurance policy. 

In the declaratory judgment action brought by Independent 

Fire, the jury determined that the statement on the application 

that there had been no accidents and no tickets constituted a 

material misrepresentation which was relied upon by Independent 

Fire. Based on the jury's interrogatory verdict, the court entered 

declaratory judgment in favor of Independent Fire. 
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ISSUE ON APPEAL 

Petitioners do not state any issue on appeal. The majority 

opinion of the fifth district has suggested the issue is as 

paraphrased below. 

WHETHER ANY ACTIVITY UNDERTAKEN BY AN INSURER 
TO VERIFY THE ACCURACY OF AN APPLICATION FOR 
INSURANCE, REGARDLESS OF HOW MINIMAL OR HOW 
ROUTINE, AND REGARDLESS OF THE INFORMATION 
DIVULGED, IS SUFFICIENT TO PERMIT A FINDING 
THAT THERE WAS NO RELIANCE BY THE INSURER ON 
THE REPRESENTATIONS MADE I N  THE APPLICATION 

(Respondent answers this question in the negative) 

RESPONDENT'S SUMMARY OF ARGUMENT 

Insurers may rescind or void an insurance policy only when it 

is shown that there were misrepresentations made by the applicant 

for insurance, such misrepresentations were material, such 

misrepresentations were relied upon by the insurer in issuing the 

policy, and that the policy either would not have been issued, or 

would have been issued only at a higher premium, had the true facts 

been know. 
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Our Florida courts have uniformly held that if an insurer 

issues a policy with knowledge of the true facts, it will not be 

permitted to rescind or void the policy due to misrepresentations 

on the application. Similarly, if the insurer engages in activity 

of a kind and quality and quantity as to demonstrate that it did 

not rely on the misrepresentations, but instead relied solely on 

its own independent investigation, then the policy must be 

considered valid, despite misrepresentations in the application. 

Petitioners seek a radical extension of these principles, 

contending that an insurer undertakes any activity to verify the 

information provided by the applicant, regardless of how minimal or 

how routine, a conclusion may be reached that there was no reliance 

by the insurer on the representations, and thus the policy may not 

be rescinded. Petitioners so contend, even when the routine 

activity results in information that the representations are 

correct, and the insurer has no indication to the contrary. 

This court should reject the construction of Fecht v. 

Makowski, which is advanced by petitioners, which rejection is 

suggested by Judge Griffin in her instant concurring opinion. In 

the alternative, if this court determines that the construction of 

F e c h t  advanced by petitioners is correct, this court should 

disapprove F e c h t ,  and approve the opinion and decision of the fifth 

district. 
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ARGUMENT 

ANY ACTIVITY UNDERTAKEN BY AN INSURER TO 
VERIFY THE ACCURACY OF AN APPLICATION FOR 
INSURANCE, REGARDLESS OF HOW MINIMAL OR HOW 
ROUTINE, AND REGARDLESS OF THE INFORMhTION 
DIWLGED, IS SUFFICIENT TO PERMIT A FINDING 
THAT THERE WAS NO RELIANCE BY THE INSURER ON 
THE REPRESENTATIONS MADE IN THE APPLICATION 

In their brief, petitioners do not frame any issue on appeal. 

The issue stated above is paraphrased from the issue as framed in 

the majority opinion below. 651 So.2d at 745. In framing this 

issue, the majority was stating its reading and understanding of 

the holding in Fecht v. Makowski, 172 So.2d 468 (Fla. 3rd DCA 

1965). The majority obviously and understandably disagreed with 

the above statement (as does respondent), and thus certified 

conflict with the Fecht opinion. 

The only evidence at the trial of this case of any activity 

undertaken by the respondent insurer was that of a routine request 

to the state of Florida f o r  a copy of the driving record of each 

proposed insured, and each record was reported as "clean". While 

the driving records contained only the record of the fifteen months 

that the proposed insureds had been residing in Florida, there was 

nothing in the driving records to indicate that there had been any 

previous or other violation or accident. If the decision and 

opinion in Fecht v. Makowski can be read to hold that this activity 

of the insurer, standing alone, can be sufficient to support a 

finding by a jury that there was no reliance by the insurer on the 

applicant's representations that there had been no tickets or 

accidents, then Fecht is clearly wrong, and should be disapproved. 
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If, as suggested by the concurring judge, the decision and opinion 

in Fecht does not so hold, and merely contains language which is "a 

bid broad", then Fecht may be in harmony with the instant fifth 

district opinion and with other Florida case law. 

Florida statutory law and case law does not (and should not) 

allow an insurer to rescind or void a policy on the basis of even 

material misrepresentations made in the application, if the insurer 

never relied on the representations in issuing the policy. Stated 

another way, Florida law does not allow an insurer to issue a 

policy while knowing that there have been material 

misrepresentations, or being clearly on notice of those, and to 

thereafter collect premiums, but then rescind the policy if a large 

claim is made. If there is either activity knowledge on the 

part of an insurer, of a kind and quality so as to allow a 

reasonable conclusion that the insurer did not rely on the material 

(mis)representations made in the application, then such insurer 

will not be permitted to rescind or void the policy on the basis of 

those misrepresentations. Conversely, it would be bad public 

policy and extremely unfair to allow insureds to intentionally lie, 

or be exceedingly careless with the truth, as to material 

representations in an application, and then avoid the consequences 

of that solely because the insurer made a good faith, reasonable, 

and routine effort to verify the representations, when that effort 

did not result in any information which cast doubt on the 

representations. 

The above principles are in accordance with present Florida 
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law, including: the instant opinion under review; F e c h t  v. 

M a k o w s k i ,  172 So.2d 468 (Fla. 3rd DCA 1965); Johnson v. L i f e  Ins. 

Co. of Georgia,  5 2  So.2d 813 (Fla. 1951); S e c u r i t y  L i f e  6 T r u s t  C o .  

v. Jones,  2 0 2  So.2d 906 (Fla. 2nd DCA 1967), cert .  denied,  209 

So.2d 672 (Fla. 1968); C o l u m b i a n  Nat. L i f e  I n s .  Co. v. Lanigan, 154 

Fla. 760 19 So.2d 67 (1944); and T a l l e y  v. National Standard L i f e  

Ins. Co., 178 So.2d 624 (Fla. 2nd DCA 1965). The instant 

petitioners would, however, construe the Fecht opinion's overly 

broad language to require that rescission may be unavailable, even 

where there were intentional material misrepresentations, if the 

insurer made any attempt to verify the accuracy of the 

representations; even when the attempt was a routine request for a 

driving record, and even when the driving record was absolutely 

consistent with the representations. 

Adopting and approving such a rule as advanced by petitioners 

is not necessary to ensure fairness to insureds, and would probably 

cause unfortunate and unintended results. Under present Florida 

law, insurers may routinely request driving records of proposed 

insureds. If the insurer thereby learns of tickets or accidents 

which were not disclosed on the insurance application, a different 

policy can be issued, or a higher premium charged, or the applicant 

can be sent to another carrier, or to the "assigned risk" pool. 

This can prevent a later forfeiture as to a forgetful insured, who 

made an unintentional and innocent misrepresentation on his or her 

application. 

If the instant petitioners' position and construction of the 
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F e c h t  opinion is accepted by this court and adopted as law in this 

state, then the insurers will almost certainly refrain from 

routinely obtaining Florida driving records of applicants. 

Obtaining such driving record checks would present too great a r i s k  

to insurers. Innocent errors would therefore go undetected, and 

more forfeitures are likely to take place after losses occur, when 

the insurers do conduct investigations and discover such unintended 

misrepresentations. 

At the trial of this declaratory judgment action, petitioners 

requested that the trial court instruct the jury that if an 

insurance company undertakes its own investigation, it must perform 

that investigation with reasonable diligence, and will be "viewed" 

as having all of the knowledge which a diligent investigation might 

have "turned up". The trial court correctly declined to so 

instruct the jury, since there was no evidence of any "independent 

investigation" by respondent Independent Fire, as that term is used 

under Florida law. The trial court recognized that the petitioners 

were attempting to elevate a routine request for and review of 

Florida motor vehicle driving record reports into some grand, 

"independent investigation" . There was no evidence of any 

independent investigation by Independent Fire, and no evidence that 

Independent Fire, in issuing the policy, relied on some independent 

investigation, to the exclusion of the (false) representations made 

by the Brighams in the application for the insurance policy. 

The jury instruction which was requested by petitioner cites 

Fecht v. Makowski, 172 So.2d 468 (Fla. 3rd DCA 1965) as its 
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authority. In stating its "general proposition" with regard to the 

knowledge an insurer will be charged with, the Fecht opinion cites 

as its sole authority the case of Columbian N a t .  L i f e  I n s .  Co. v. 

Lanigan, 154 Fla. 7 6 0 ,  19 So.2d 67 (1944). Therefore, in examining 

this "general proposition", its origin, and under what 

circumstances it may be applicable, it is instructive to review the 

Lanigan decision. That decision states, at page 70, as follows: 

r 

We think that the prime question involved may 
be summarized as follows: When at the time of 
application for insurance the insured in good 
faith and according to his best recollection 
gives true but incomplete information to the 
medical examiner of the company, asserting to 
the latter that such information may be 
incomplete, and referring the examiner to a 
convenient source as which such information 
may be fully supplemented by information more 
complete and detailed; and the medical 
examiner does not resort to such source of 
additional information but writes into the 
application from such facts as have been 
stated by the applicant his own version of the 
proper answers to be inserted to the questions 
propounded, at the same time assuring 
applicant that sufficient information has been 
given; and the company thereafter makes an 
independent investigation of the applicant of 
a medical risk before issuing the policy; may 
the company subsequently avoid the policy on 
the ground of fraudulent misrepresentation of 
material fact in the application, or 
misstatement of facts as to matters which 
increased the risk of loss? 19 So.2d at 70 

Please note that the issue in Lanigan was apparently limited to 

fraudulentmisrepresentations. Also, in Lanigan, the supreme court 

noted that the insurance company did not rely upon merely the 

confidential report made by the examining physician of the 

applicant, "but conducted a separate independent investigation of 

the applicant", which was "an independent investigation of 
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Lanigan's health and habits". 19 So.2d at 69, 71. Under those 

circumstances, the supreme court upheld a decree in favor of the 

beneficiaries, on a suit for rescission and cancellation by the 

life insurance company. Of course, in the instant case, there was 

no indication to the insurer that Robert Brigharn had been in any 

accident, although this fact was well known to the Brigharns. There 

was no indication of any tickets. Finally, there was no 

independent investigation conducted by Independent Fire. 

In Fecht v. Makowski, 172 So.2d 468  (Fla. 3rd DCA 1965), the 

case which was cited by petitioners as authority for the requested 

jury instruction, the insured motel owners had completed an 

application for insurance on a motel. The application indicated 

the insured had no motor-powered boats, but only two canoes or 

rowboats. The agent conceded he never specifically asked the (then 

prospective) insureds whether they owned a motor-powered boat or 

not, and they never volunteered. The insurer's agent then made two 

inspections of the motel property, and as a result of these 

inspections, required certain repairs to be made. A motor-powered 

boat was an integral part of the motel operation, and presumably 

there to be seen when the inspections were performed (the opinion 

does not say). The appellate court, relying upon and extending 

considerably the actual holding of Lanigan, held that under these 

facts, the insurer w a s  charged with all knowledge it might have 

obtained had it pursued the independent inquiry/inspection with 

reasonable diligence and completeness. Therefore, it was charged 

with knowledge of the boat, and so could not rescind the insurance 

13 



on the basis of the statement in the application that there was no 

motor-powered boat. 

The brief of petitioners cites S e c u r i t y  L i f e  & T r u s t  C o m p a n y  

v .  Jones, 2 0 2  So.2d 906 (Fla. 2nd DCA 1967), a case in which the 

insurer denied liability under a life insurance policy on the 

ground that the decedent had failed to disclose his health and 

medical history, including a serious collagen disease. However, 

the applications supposedly relied upon by that insurer contained 

inconsistent, and, in some instances, obviously false answers. In 

addition, the insurer made an independent inquiry of a treating 

physician of applicant. Further, in light of the treating 

physician's report, the insurer itself ran additional medical tests 

on the applicant. However, despite the fact that the insurance 

company was informed of easily obtainable hospital records at 

Lakeland General Hospital which contained and would have revealed 

the applicant's complete medical history, the insurer failed to 

consult those or to make further inquiry of the treating physician. 

On those facts, the second district held that the trial court did 

not err in submitting to the jury the issues of estoppel and waiver 

as to the applicant/insured's misrepresentations. 

Petitioners also cite the case of Trawick v. Manhattan L i f e  

Insurance Company of N e w  York ,  New Y o r k ,  447 F. 2nd 1293 (5th Cir. 

1971, as authority for the proposition that once an insurer 

undertakes to make an independent investigation, and circumstances 

are such that the insurer is in a position to ascertain the true 

facts by a reasonably diligent and complete search, then the 
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insurer is bound by what such a search would show. T r a w i c k  is 

diversity litigation decided on the basis of Mississippi law. The 

federal appellate court reversed a judgment notwithstanding the 

verdict which had been entered in favor of the defendant insurer,in 

a case where the insurer was relying on a misrepresentation with 

regard to the insured's heart condition. The opinion states, at 

page 1295, that there was "substantial evidence" from which a jury 

could have found that the insurer had actual knowledge of the 

insured's physical condition prior to the issuance of the policies, 

and that such knowledge would operate as a waiver to prevent the 

company from interposing its defense of material misrepresentation. 

The appellate court also noted that the insurance company had made 

an independent investigation of the applicant, and cited two of its 

prior decisions, including New York L i f e  Insurance Co. v. Strudel, 

243 F. 2d 90 (5th Cir. 1957), stating that if an insurer chose to 

make an independent investigation of an applicant and if the 

circumstances are such that it is in a position to ascertain the 

facts by a reasonable search, then the insurance company cannot 

avoid liability by pleading reliance on the insured's application. 

Not all of the above cases are construing Florida law, or the 

Florida statute which was applicable in the instant case. However, 

all seem to be at least somewhat in accordance with general 

principles of insurance law. 

as well as section 627.409, 

order for an insurance 

(mis)representations in the 

General principles of insurance law, 

Florida Statutes, indicate that in 

policy to be void because 

application, the insurer must 

of 

have 
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reliedon such misrepresentations in issuingthe policy. As stated 

by Appl eman: 

If the insurer, in issuing the policy, does 
not rely upon the representations made by an 
applicant, but upon facts derived wither from 
its own investigation or that of its agent, 
the policy must be considered valid. 
16 Appleman, Insurance Law and Practice 5 9402 
at 22, 23 

The facts of the decisions discussed above are in marked 

contrast to the facts of the case at bar. In the instant casel 

there were not any obviously false or inconsistent answers in the 

application. There was no reason for the insurer to believe or 

even suspect that the information given on the application 

regarding Robert Lee Brigham's driving record was false. It was 

undisputed that the insurer's underwriters absolutely relied on 

that information in issuing the preferred category policy. There 

was no "independent investigation" conducted by the insurer--it 

merely made a routine request for a Florida Transcript of Driver 

Record (motor vehicle report, or "MVRII) on the three people to be 

named drivers on the applied-for policy. This was a routine 

inquiry which was done in the case of every new application. There 

was nothing on any of these driving record reports which indicated 

any moving violations or accidents involving any of the three 

proposed insureds. As noted by the concurring judge, Judge 

Griffin, there was nothing in any of these driving record reports 

to put any reasonably prudent person on notice that any 

misrepresentation had been made in the application, or that any 

independent investigation or further inquiry should be pursued. 

16 



The facts of the instant case are not analogous to the cases 

cited in petitioners' brief and previously discussed in this brief ,  

such as F e c h t ,  Security Life, or T r a w i c k ,  but are somewhat 

analogous to a case cited as authority in both Security Life, and 

T r a w i c k .  That case is New York Life Insurance C o m p a n y  v .  S t r u d e l ,  

243 F.2d 90 (5th Cir. 1957). In S t r u d e l ,  the applicant for life 

insurance gave false answers on the application to several 

questions regarding a prior heart attack and subsequent treatment 

for that heart attack. Upon receiving the application, the insurer 

addressed an inquiry through the Medical Information Bureau to 

other insurance companies, asking about any previous applications 

submitted by the applicant. It received an answer from one insurer 

to the effect that such insurer had considered the applicant for 

life insurance some three years earlier, but any information 

regarding that was confidential and could not be divulged. The 

fifth circuit held that this provided no evidence from which a jury 

could lawfully find that the insurer was precluded from rescinding 

the policies which had been issued. 

The fifth circuit S t r u d e l  opinion discussed at length the 

principle that if it can be shown that there was no actual 

reliance, or that there should not have been any reliance by the 

insurer on the misrepresentations contained in the application, 

then there will be no voiding or rescinding of the policy. It 

noted that if the insurer chooses to make an independent inquiry, 

and is in a position to ascertain the facts by a reasonable search 

in the course of such independent inquiry, then the insurer will 
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not be permitted to claim reliance on the falsehoods contained in 

the application. 

However, the mere fact that in order to test 
the truth of the representations some 
independent inquiry is made, which really is 
in the nature of a fishing expedition rather 
than a systematic search that will necessarily 
reveal the truth if carried out with 
reasonable thoroughness, does not indicate 
lack of reliance ... S t r u d e l ,  243 F.2d at 93. 

The S t r u d e l  court reversed a jury verdict in favor of the 

beneficiary of the life insurance policies against the insurer, and 

remanded for entry of judgment in favor of the insurer, based on 

the misrepresentation in the application. It properly determined 

thata mere independent inquiry, suchas to the Medical Information 

Bureau, would not constitute an "independent investigation", of the 

type which would be evidence that the insurer was not relying on 

the representations made in the application. 

In our instant case, Independent Fire merely made a routine 

request for the Florida driving records ofthe proposed insureds--a 

very similar action to a life insurer making an inquiry through the 

Medical Information Bureau, as was done in S t r u d e l .  Independent 

Fire had no reason to suspect that the proposed insureds had stated 

(gross) falsehoods on the application, and the Florida driving 

records received by Independent Fire gave no indication of any such 

misrepresentations. Therefore, no independent investigation was 

ever conducted by Independent Fire. It was uncontradicted that 

Independent Fire's first notice or knowledge of the falsehoods with 

regard to the prior accident and prior moving violations was after 

the accident involving the instant petitioners, and Independent 
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Fire then moved quickly to rescind and void the automobile 

insurance policy. 

As the Strudel  decision clearly indicates, activity consisting 

of mere inquiry or routine attempt at verification of some fact 

will not constitute an "independent investigation", of the kind 

which would preclude an insurer from claiming reliance on the 

misrepresentations contained in the application. Nothing in F e c h t  

v. Makowski, supra, suggests that it would differ from S t r u d e l ,  so 

as to stand for the proposition that even a routine inquiry would 

constitute an "independent investigation". The instant trial judge 

and concurring appellate judge recognized such distinctions, even 

if the instant petitioners refuse to. 

Although the Strude l  decision is obviously analogous, the 

instant case is perhaps most akin to the case of Talley v. National 

Standard Life Insurance, 178 So.2d 624 (Fla. 2nd DCA 1965). There, 

the applicant for life insurance denied in his application that he 

had ever had heart trouble or related symptoms. The applicant did 

state he had spent ten days in a hospital for a complete physical 

and E.K.G. after an illness lasting one day, but stated there was 

"no evidence of cardiac trouble". The insurer then checked with 

the hospital, and the hospital in its report to the insurer failed 

to note that the applicant had been admitted with a diagnosis of 

"probable coronary disease". Therefore, after receiving the 

(erroneous) report from the hospital, the insurer issued the 

policy, and the insured subsequently died of a heart attack. 

On these facts, the Talley court affirmed a final judgment for 

19 



the insurer, notwithstanding a jury verdict for the plaintiff. The 

appellate court noted that the fact that the insurer seeks to 

verify statements made by the applicant does not absolve the 

applicant from a duty to speak the truth. The court recognized 

that if an insurer undertakes an "independent investigation", and 

does not substantially rely on the applicant's representations, 

then such insurer may be precluded from voiding the policy because 

of misrepresentations. However, a mere request for  a verifying 

hospital record would not constitute evidence of an "independent 

investigation", indicating a lack of reliance. As the court 

stated : 

This [the mere requesting of a hospital 
report] cannot be regarded as an "independent 
investigation". Talley, 178 So. 2d at 625 

Since the Talley court felt that the undisputed evidence at trial 

was that the defendant insurer relied substantially upon the 

(false) representations in the application, the insurer was 

entitled to void or avoid the insurance contract. 

The case at bar is directly analogous to Talley. In Talley, 

the insurer requested a medical report of a hospital, received it, 

and issued the policy when the report did not contradict the 

representations contained in the application. In the instant case, 

Independent Fire routinely requested a Florida driving record on 

these applicants, received them, and issued a policy when the 

driving records did not contradict the representations made in the 

application. In neither case could the insurer's conduct be 

properly found to be an "independent investigation'' o f  the kind 
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evidencing an intent to not place substantial reliance on the 

applications' representations--conduct showing a waiver of reliance 

on the representations. 

One can baldly state, as petitioners have stated in their 

brief , that Independent Fire conducted an "independent 

investigation". One can then argue that Independent Fire therefore 

did not rely on the misrepresentations contained in the 

application, when it issued the policy. However, this is simply 

contrary to the evidence adduced at trial, in light of the cases 

referred to above--there was no independent investigation. It is 

also contrary to the rationale of the doctrines of waiver and 

estoppel, and the public policy and fairness considerations which 

are involved. 

Obviously, it would not  be just to allow an insurer to rescind 

or void a policy on the basis of misrepresentations contained in an 

application, when it never relied on the representations in issuing 

the policy. It would also be unfair to allow an insurer to issue 

a policy when it knows or clearly should know there have been 

material misrepresentations, to thereafter collect premiums, and 

then to rescind if a large claim is made. On the other hand, it 

would be grossly unfair to allow insureds to intentionally lie, or 

be exceedingly careless with the truth, and then put the insurer 

into what the S t r u d e l  court referred to as an "unconscionable 

squeeze play". This would be the result if even a routine inquiry 

to a medical information bureau or driving record department was 

held to constitute a prima f a c i e  showing of non-reliance on the 
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facts stated in the application. 

In summary, as stated in the instant district court opinion, 

there was no proof at the trial below of any circumstances or facts 

which were known or should have been known to Independent Fire, to 

put it on notice that there had been any misrepresentations or 

falsehoods in the submitted application. There was nothing to 

indicate that it should go forth and conduct some kind of 

independent investigation, to try to search out driving records 

fromthe other forty-nine states, the District of Columbia, Canada, 

Mexico, and perhaps other countries, to try to investigate these 

applicants. No independent investigation was done by Independent 

Fire, and there was no evidence adduced at trial that Independent 

Fire relied on some kind of separate, independent investigation, 

rather than on the (false) representations contained in the 

application. Since there was no proof of any notice of any need 

for such independent investigation, and no proof that any 

independent investigation was carried out, there w a s  no evidentiary 

basis for the giving of the requested jury instruction. The trial 

court was correct in declining to give this poorly worded requested 

instruction, when the facts of the case did not support the giving 

of it, and the appellate court was correct in affirming the trial 

court. 
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CONCLUSION 

The opinion and decision in the instant case, Vega v. 

Independent F i r e  Ins. Co., 651 So.2d 743 (Fla, 5th DCA 1995) is 

correct, and should be AFFIRMED. 

Respectfully submitted, 

I k6,r k .  Q-,J .  
Robert K. Rouse, J?., Esquire - 

Fla. Bar #194473 
605 South Ridgewood Avenue 
Daytona Beach, FL 32114 

Attorney fo r  Respondent 
( 9 0 4 )  255-0505 
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Appendix 



APPELLEE'S PRELIMINARY STATEMENT 

Appellee , IrideperideriC E'ke Xrisurarice Company , was p l a i n t i f f  

below in the action f o r  rescission arid voidirig of an insurance  

policy. It may sornetiiries be referred to i n  t h i s  brief as 

"Independent Fire". The i n s t a n t  a p p e l l a n t s  were defendants below, 

and iiiay sorirstiities be collectively r e f e r r e d  to as  "the Vegas" . 
I~efererices to the record 011 appea l  will be a s  fo l lows . :  11-page 

number of record, as per the iridex to t h e  record on appeal. 

~ e f e r e n c e s  to t h e  t r i a l  t r ansc r ip t  will be as fol lows:  'Il-page 

riuriiber of transcript of jury trial. 

Many of the witnesses al; the trial testified by d e p o s i t i o n ,  

mid the c o u r t  reporter d i d  riot report the publ i shed  words of these 

d e p o s i t i o r i s .  Therefore, for ease, referelices to d e p o s i t i o n s  lread 

at trial will be as follows: 1). riame of perso11 g i v i n g  depos i t i on ;  

€1. -page number: of deposition. 



APPELLEE'S STATEMENT OF TBE CASE 

Appellee, Iridepeiiderit Fire Insurance Cortipariy , i r i i t i a t e d  a 

cotriplairit for the r e s c i s s i o n  arid voidi i ig  of ari automobile  insurance 

policy w l i i c l i  had been issued by Iridependerit Fire to i t s  riariied 

i n s u r e d ,  Lyle J. Brigham. Lyle J. Brigliatn, his w i f e  Peyg Brigham, 

and t1iej.r 8011 E7obert: L e e  Briyliarri, de€etidarits below, w e r e  

specifically named as drivers Lo be covered urider this irisuraiice 

policy. T h i s  policy was applied f o r  arid i s s u e d  i r i  August ,  1 9 8 8 .  

W i e  i r i s t a n k  appel lar iks ,  klie Vegas, were jo ined  as deferidants 

b e c a u s e  they had beexi irivolved h i  a riiotor vehic le  acc ider l t  w i t h  

l7oberl; L e e  Brigliarti i i i  1 9 9 1 ,  arid liad advised tlie E3ri.gliams arid 

ltideperident F i r e  that a clairii would be riiade for liability coverage 

Lo Ilobert Lee Brighain urider L h i s  policy. 

Wie complaint  w a s  filed on J a n u a r y  2 7 ,  1 9 9 2 ,  arid a f t e r  

approximately two y e a r s  of d i s c o v e r y ,  iricludirig iiuriierous 

d e p o s i t i o n s ,  the case w a s  tried i r i  Uecertiber of 1 9 9 3 .  This was a 

. jury t r i a l ,  conducted so L h a t  a jury c o u l d  detertiiirie the factual 

issues raised by the pleadirigs.  

lridependeiit Fire's complairitr. for rescissiorl arid for the 

voidiriy o€ the automobile irrsurai~ce policy alleged tlia t 

itiisretsresertfiatiorls OK omissions of: concealment of f ac t s  or 

iticorrec t statemelite were iiiade by Lyle Brigl iar i i  arid Pegg Brighain in 

I:lie a p p l i c a t i o n  subriri tted, arid upori w i i i c l i  a p p l i c a t i o r l  tlie irisurarice 

p o l i c y  wag issued. (n-1-9 ) The coriiplairlt f u r t h e r  alleged t ha t  

these tiiisrepreserita~ioii~, e t c .  were material e i ther  to the 

acceptarice of the r i s k  O K  the hazard assumed by Independe~ i t  Fire, 

I 
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i r i  i s s u i n g  t h e  policy. It w a s  specifically alleged in the 

coiitplairit that  tliere had beeri a riiisrepreseri ta t ior i  slid coiicealiiien t 

01 the driv ing  record of Robert L e e  B r i g h a r n ,  tlie soti of L y l e  and 

Pegg Briyliarn, arid a riariied d r i v e r  on the p o l i c y  w l i i c l i  w a s  issued. 

I I; was Eulrther alleged i t i  the corriplairit tliat Iridependeiit  F i r e  w o u l d  

llave r e f u s e d  to issue the policy w l i i c i i  j - L  i s s u e d ,  if it had Icriowii 

tile k r u e  facts abouI, Robert L e e  Urigliaii i 's  drivirig record , i r i c l u d i i i g  

L l i a L  lie had, w i t h i r i  three y e a r s  of the a p p l i c a t i o n ,  beeri convic ted  

01 Lwo moving v i o l a t i o n s ,  and had beeri i r t  an a t - f a u l t  accident. 

E ' i n a l l y  , IridepertdetiC F i r e  alleged tlia t any policy issued I everi if 

oiie had been issued, would l i a v e  beeri at a Iiiglier preriiiuin r a t e ,  i f  

Iiidepetident F i r e  had kriowri the true f a c t s  w i t h  regard to the 

drivirig record. (17-1-19) The Brj.yliaiiis f i l e d  an answer to C h i s  

coiriplaint (R-20-21) , as d i d  the i r i a t a i i k  appel lar i t s  I tlie Vegas. ( R -  

2 /1-26)  111  their aiiswer, the Vegas r a i s e d  as  ari alfirmative d e f e n s e  

L I i a L  Independetit Fire w a s  barred by waiver  alid/or e s t o p p e l ,  because 

j - t  co l l ec ted  premiums frorn tile Bsigliartis , wlierl it Icnew or sl iould 

l iave lrriowii of tIie itiisrepreseritatriotis , etc . regardiiig tlie d r i v i n g  

record.  'I'hey a l s o  alleged a € f i r m a k i v e l y  tliat tfie p l e a d e d  

itii.srepresent.atiorls w e r e  riot iriaLeria1. (R-24-26) 

Tlie case was t r i e d  belore a jury or1 tlie f a c t u a l  i s s u e s  

tiresertbed. At the t r i a l ,  the a p p e l l a r i t s / d e ~ e r i d a t i  ts V e c j a  subriiitted 

a rreques ted jury iris t r u c t i b r i  , i r i  w r i t i n g ,  w h i c h  stated as follows : 

11 ah insurance company uiidertakes i b  o w l i s  i n v e s t i g a t i o n ,  
i L  must pejcforxn that; i n v e s t i g a t i o ~ i  w i k h  reasonable 
d i l i g e n c e ,  and tlie coiiipariy will be viewed as l ~ a v i n g  all 
o f  the knowledge which t ha t  d i l i y e r l k  irives Ligat ion  i n i g l i t  
liave turned up.  Fecllt  v .  Makowski, 1 7 2  So.2d 4 6 0 ,  4 7 1  
(Fla. 3rd DCA 1965). 
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T h e  t r i a l  c o u r t  r e f u s e d  t o  give t h a t  i n s t r u c t i o n .  (T-182) After 

due deliberation, the j u r y  r e t u r n e d  i t s  i n t e r r o g a t o r y  v e r d i c t ,  

f i n d i n g  as f o l l o w s :  

Whether misrepresentations o r  omiseions or c o n c e a l m e n t  of 
f a c t  o r  i n c o r r e c t  s t a t e m e n t s  were made i n  t h e  a p p l i c a t i o n  
s u b m i t t e d  upon which application the insurance p o l i c y  w a s  
issued? Yes 
( e m p h a s i s  supplied) 

Whether t h e  m i s E e p r e s e n t a t i o n s  OK omissions or  
c o n c e a l m e n t  of f a c t s  o r  incorrect s t a t e m e n t s  were 
rriateIia1 e i t h e r  t o  t h e  a c c e p t a n c e  of the risk o r  t o  the 
hazard assumed by I n d e p e n d e n t  Fire? Y e s  

Whether I n d e p e n d e n t  F i r e  would have refused t o  i s s u e  tlie 
p o l i c y ,  had  it known t h e  t r u e  f a c t s ?  Y e s  

Whether  Iridependeri t F i r e  would have  i s s u e d  the p o l i c y  a t  
a I i i g h e r  premium rate  had  i t  known the t r u e  facts? Y e s  

Whether I n d e p e n d e n t  F i r e  knew before J u J ~ ~  0 ,  1 9 9 1  ( d a t e  
of u n d e r l y i n g  auto acc ident )  t h a t  the facts s t a t ed  i n  t h e  
application with r e g a r d  t o  traffic c i t a t i o n s  and 
a c c i d e n t s  w e r e  incorrect, b u t  c o n t i n u e d  t o  k e e p  the 

(T-226, 2 2 7 )  
p o l i c y  i n  farce arid e f fec t ?  NO 

Independent F i r e  moved f o r  e n t r y  of firial declaratory 

judgment ,  based on  the jury's v e r d i c t ,  arid t h e .  record of t h e  

action. (R-159, 160) After hea r ing  on  t h i s  m o t i o n ,  tlie c o u r t  

e n t e r e d  tlie F i n a l  Declaratory Judginerlt w l i i c l i  i s  tlie s u b j e c t  of t h i s  

appea l ,  arid which d e c l a r e d  that there was no liability coverage 

afforded to the Brighams, arid t h a t  t h e  policy was void and 

r e s c i n d e d ,  (R-161-162) This appeal of that f i l i a l  d e c l a r a t o r y  

judqinerit e n s u e d .  
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APPELLEE'S STATEMENT OF THE FACTS 

In December of 1 9 8 6 ,  Lyle Brigham arid his w i f e  Pegg Brigham 

moved to Brevard County from the State of Michigan. T h e y  took up 

residence in Palm Bay, rented a home for a per iod  of nior i ths  befose 

niovirig i n t o  a n e w  house, and moved into  that n e w  house in J u n e  of 

1 9 8 8 .  ( D .  Pegg Brigham, p .  6) Rober t  L e e  Brigham, w h o  w a s  then 2 5  

years old, moved t o  Flor ida from Michigan, a f e w  months after his 

parents had ar r ived .  He had l i v e d  with his parents i n  Michigan.  

( D .  Pegg Brigham, p .  6 )  

111 late July or early August, the Brighains decided t o  change 

their  existing automobile insurance coverage, because they wanted 

to try to g e t  a better prenduiti r a t e .  On August 8 ,  1988, Lyle 

B r i g h a i n  arid Pegg Brigham drove to Cocoa B e a c h  and w e n t  to the 

B r e v a r d  Agency. They selected it because it was the "cheapes t" .  

( D .  Pegg Brigham, p .  1 1 )  T h e y  met w i t h  Margaret Laser, an errlployee 

of that  independent agency, w h o  requested certain information from 

the Brighams t o  complete the insurance a p p l i c a t i o n .  ( D. L y l e  

Brigliarn, p.  14; I). Margaret L a s e r ,  pp. 8 ,  9 )  

O n e  po r t ion  of the a p p l i c a t i o n  asked for the names of t h e  

riieiiibers of the household who would be regularly operating v e h i c l e s  

soughk to be insured,  arid the B K i g h a m S  advised that  these would be  

Lyle Brigham, Pegg Brigham, arid t h e i r  son, Robert L e e  B r i g h a m ,  who 

had itioved down and was now l i v i i i g  w i t h  thein i n  Pal in  Bay. 
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( P l a i n t i f f  '6 Exhib i t  1;  D. Lyle Brigharn, p .  1 9 )  Then, urlder 

sect ion 4 o€ tlie application, the q u e s t i o u  i s  aaked whether, dur ing  

the five years preceding the d a t e  of the a p p l i c a t i o n ,  ariy of the 

persons proposed to be insured  as  d r i v e r s  had been i n v o l v e d  i n  an 

acciderrt, O K  been corivicked of, or p l e d  no c o t i t e s t  t o  ariy moving 

traffic v io la t io i l  - ( IJ. L y l e  B r i g l i a i i i ,  p .  19; p l a i n t i f f  ' 8  e x l i i b i t  1 ) 

L y l e  J3~ighaIa a r i s w e l r e d  'rtio" to tha t  q u e s k i o i i ,  aiid the appropriate 

box was marked on tl1e a p p l i c a t i o n  for a "no" response. After tlie 

application w a s  completed, Lyle B r i g l i a i n  had ari o p p o r t u n i t y  t o  read 

it, arid tlieri sigried the appl i cak ior i .  ( D .  Lyle B r i g l i a i i i ,  pp .  1 6 ,  1 7 ,  

111) 

'I'he a p p l i c a t i o n  w a s  Eorrwarded to the uriderwri tirig department 

of Srideperlderi t F i r e  Insurarice Coiripaiiy i i i  J a c k s o n v i l l e ,  w h e r e  i k  was 

reviewed by an underwr i ter  to de terndne whether or not the Brighams 

q u a l i f i e d  f o r  Indeperideiit F i r e ' s  t op  category of policy, the 

"Preferred" c a t e g o r y  of p o l i c y .  ( 0 .  Sher idan ,  pp.  8 ,  1 0 )  This 

category p o l i c y  would be tlie p o l i c y  w l i i c l i  would carry tlie lowest 

preiiiiuiti, arid t h e  b e s t  c o v e r a g e .  (D. Sheridan,  pp.  1 3 ,  2 4 )  The 

ot:lier cakegories of policies w l i i c l i  were s o l d  at; the tirtre by 

Iridependent P i r e  i n c l u d e d  a ' 's  taridard" c a t e g o r y  aiid a "non- 

ataridard" category.  ( 0 .  Sliericlaii , pp. .LO ; 13 ) 

Based ori the representatiorls coiitained i i i  the applica tiori, and 

s p e c i f i c a l l y  including the r e p r e s e n t a t i o r i s  with  regard t o  t h e  

clrivirig record of the proposed irisureds , w l i i c l i  w a s  r e p r e s e n t e d  to 

be "clean", Independent Fire i s s u e d  a " P r e f e r r e d "  c a t e g o r y  p o l i c y  

t o  tlie Brigl iarns.  (D. Sliexridarl, pp. l U ,  15, 1 6 )  
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W i l l i a l n  Sher idan,  the underwri ter  for Irideperidetit F i l r e ,  

testified at trial by depositiori w h i c h  had been taken in coritiectiorl 

w i k h  this a c t i o n .  Elis keskirnoriy was uncotitradicted fie testified 

t h a t  .in 1 9 8 8 ,  based 0 1 1  the underwrit ing gu ide  w l i i c l i  was in e f f e c t  

al: that  t h e ,  the " P r e f e r r e d "  p o l i c y  could o n l y  be i s s u e d  w h e r e  all 

of the i n d i v i d u a l s  had t i 0  illore thari oiie Inovirlg violakiori ,  arid 110 

a k - l a u l t  a c c i d e i i t s ,  w i t l i i i i  tlie three years before tlie i s s u a i i c e  of 

tlie p o l i c y .  (D. Slieridaii, page 1 0 ,  1 9 ,  2 U )  Plr. Slieridaii  t e s t i f i e d  

w i t l l o u t  cont rad ic t ion  that i r i  1 9 0 8 ,  the a p p l i c a t i o n  subrriit ted by 

tile Uriyliairis would liave beer1 relied upori i i i  Itiakiiig L l i e  decis ion as  

Lo [;lie kind or c a t e g o r y  of p o l i c y  w l i i c l i  would be  i s s u e d ,  w l i i c l i  i r i  

this case was the "Preferred" ca tegory  of p o l i c y .  ( D. Slieridari, 

p p .  1 0 ,  15 ,  L G )  Mr . Slier-idari testified t ha t  alt l iough tlie 

a p p l i c a t i o n  was r e l i e d  0x1 by the uriderwriter i i i  the decisiori t o  

i s s u e  the preferred p o l i c y  to the Brigliaiiis, Iiidepeiideiit Fire did 

roul:ir iely request driver's 1ice l lae  iriforniatioli from the Departnlent 

of ~ o t o r  V e h i c l e s  of tlie State of Florida, arid stated t l i a k  this  was 

cloiie with respect to every i i e w  a p p l i c a t i o i i .  (13. Sheridan,  p .  2 6 )  

'l'lie d r i v i n g  record came back froin tlie S k a t e  of Florida, as to each 

01 the three Brigliaina, arid riorie of the driv ir iy  r e c o r d s  sliowed any 

moving v io lat ions  or aiiy acciderits of ally k i n d .  (U. Slieridari, pp.  

2 7 ,  3 0 )  ~ h e s e  beir iy  no i r i d i c a t i o i i  of aiiy probleiii, the u i i d e r w r i t e r  

tlleri accepted tlie appl ica t io t i  as curt taiiiirig v a l i d  iriforiiiatioii, and 

siqned arid processed the appl i ca t ior i ,  arid tlie i i i s u r a r i c e  p o l i c y  w a s  

issued. (U. Sher idan ,  p .  3 1 )  

Coiikrary to the stateineriLs coiitaiiied i r i  k l i e  a p p l i c a t i o i i  w l i i c l i  
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was sigried by Lyle Brigham, the Er ig l ia in ' s  6011,  Robert Lee Brigham, 

had received two tickets o r  inoving v i o l a t i o n s  f o r  w l i i c l i  lie had been 

corivicted, w i t h i n  the three years preceding August 0 ,  1 9 8 8 .  (D. 

Ral,ert Lee Brigham, pp. 9 ,  1 2 )  These tickets w e r e  received i n  

Michigan, w h e r e  he had a l so  beer1 irivolved i t 1  a motor vehicle  

acciderit  w h i c h  occurred some LwenLy-kwo i i ior lkhs  before August  0 

L Y U U ,  w h e n  tlie a p p l i c a t i o n  was s i g n e d ,  ( D .  Robert B r i g l i a i i i ,  p .  2 0 )  

His t r u c k  liad been totalled i r i  that  a c c i d e n t ,  aiid he was l i v i n g  at 

Iioriie at the t i i r i e  i L  occurred, arid his parerits knew of the accident .  

( U .  Ilobert Br ig l ia i i i ,  p .  1 9 ,  20) Robert L e e  Urigliarii L e s t i f i e d  (by 

depos i t ion  read to the j u r y )  that  liis pareriCs k i i e w  I;lle tickets 

he liad rece ived i i i  Michigan. ( U  Robert Briyliarii, p .  1 9  ) 

0 1 1  depos i t i on  read a t  k i a l  arid t h r o u y h  l i v e  testiiiiotiy a t  

trial, Lyle Briyliani arid Pegg Briyhartl deii ied t ha t  they  e v e r  knew 

t h a t  t he i r  son had received aiiy t i c l c e t s ,  i r i  Micliigari or e lsewhere ,  

before the Flor ida  acciderit. ( D .  Lyle Brigham, pp. 2 0 ,  3 1 ;  D. P e g g  

Uriyliaiii,  pp. 9 ,  12, 1 5 )  They also clairiied t ha t  tl iey were n o t  

s u r e ,  a t  the t i r i i e  tliey f i l l e d  out the a p p l i c a t i o n ,  as to exac t ly  

w l i i c h  year the motor vehicle  accidei i t  occurred. (13. Pegg B r i g h a m ,  

p .  12) 'L'hey corlceded t h a k  Lliey d i d  know of L l i e  blichigari acc ident ,  

atid reca l led  seeiriy tlie daiiiaged t r u c k .  (Ll. Lyle Brigl iart i ,  p p ,  20 ,  

3 3 ,  3 U ;  0. Pegg Brigllals, p .  9 ;  T - 1 3 3 )  However ,  they  d i d  riot iriforrri 

Maryaret Laser of t ha t  accidetlt. ( U .  L y l e  Brigliaiii, pp.  3 3 ,  3 4 ;  D. 

Pegg Brigliarii; pp.  12 ,  16) A t  trial, Yegg Uriyliani L e s t i f i e d  t h a t  

slie arid her husband discussed tliis accident, privately, a t  the time 

of L l i e  f i l . l i n g  out of the applicati .ori ,  bul; coiiceded tliat t l iey d i d  

. 
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i- not disc lose  the fac t  of tlie occurrence of this accident to 

Margaret; Laser, w h o  w a s  taking the ir i f  orination for the application. 

( U .  Pegy B r i g l i a i n ,  pp. 12, 1 6 ;  13. L y l e  B l r i g l m i n ,  p .  3 3 ,  3 4 ,  ' r -133)  

Iri 1 9 9 1 ,  Robert L e e  B r i g h a a ,  [:lie soil, was drivirrg liis own 

I vel l ic le  wlieri  i n v o l v e d  i r r  a inotur v e h i c l e  accident w i t h  a v e l i i c l e  

occupied  by the iristarit a p p e l l a n t s ,  the Vegas. A f k e ~  k h a t  

accident, a motor vehicle crash report / l~o i i r i c ide  report was obtained 

by Xiidepe~idenC F i r e ,  arid this  report showed tlie Micliigaii tickets 

aiid Mj-cliigen accideiik. 'l'liis w a s  Iridepeiiderit: F i r e  ' s f i r s t  i iotice of 

L l i e s e  fac ts .  ( D .  Sl ieridai i ,  page 3 9 ,  40) Iiideperidetit Fire then 

wrote to i t s  named i n s u r e d ,  L y l e  Brighairi, a d v i s i i i g  l i i r i i  of the 

iiiisrepreaelitatioris , iri€oririiiig I i i i i i  L h a t  the p o l i c y  of i i isurai ice  was 

resci i ided,  and returrliriy a l l  of the preiIiiurlls tie had p a i d  (311 the 

p o l i c y ,  p l u s  iiiteres t . ( P l a i r i t i f f  s Exli ibi  t 4 ; u .  L y l e  ~rig l ia i i i ,  p .  

35 ) Tlie i r i s b a r i t  d e c l a r a t o r y  judgriieiib actioii for rescissiori was 

filed s h o r t l y  thereafter. (11-1-19) 
- 
.I 

ISSUE PRESENTED FOR REVIEW 

'l'lie i n i t i a l  brief of A p p e l l a r i t s  does riot a c t u a l l y  s k a t e  any 

specific issue preserited for r e v i e w  i i i  its t a b l e  of cotitertts or 

elsewliere. Based 011 its reading  of a p p e l l a r i t ' s  i n i t i a l  brief, 

a p p e l l e e  would s t a t e  the apparailk i s s u e  or1 appea l  as  f o l l o w s :  

WIIETIJER 'l'IIE T R I A L  COUR'L' WAS COIIRECT 
IN DECLINING 'YO INS'l'RUCT Y'IIE J U R Y  AS 
REQUESTED BY APPELLANTS 
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APPELLEE'S SUMMARY OF ARGUMENT 

This appeal is of a f i n a l  declaratory judgment, reridered on 

kl ie  b a s i a  of a jury verdict, w l i e r e  the jury made determiriakions as 

to  a l l  d i s p u t e d  issues of f a c t .  The jury  Eoutid tha t  filiere were 

material misrepreserita~ions made by tlie i n s u r e d s ,  the Brighams, 

wl i e t i  Lliey a p p l i e d  for Lhe i r i surar iee  p o l i c y  w l i i c l i  w a s  i s s u e d  by t h e  

appellee, Iridependeril-. Fire. 'fhe j rrr-y [ourid tlia I; these 

~ n i , r e p r e s e n t a t k o n s  were material, arid were relied upon by 

Irrdeperiderik Fire w h e r i  it issued the policy - The jury determined 

lrliat .I:rideperiderit F i r e  would riot have i s s u e d  the p o l i c y ,  or would 

l iave issued it orily at a a~uch higlier pieliriuiii rate, i f  tlie t r u e  

lacks w i t h  regard to the d r i v i n g  r e c o r d  of Robert Lee B r i g l i a r n  had 

been iriade ltrtowri to ~ricleperider~t F i r e  0 1 1  tlie a p p l i c a t i o n .  'rhis 

d r i v i n g  record included two c o n v i c t i o n s  far niovirlq v i o l a  t i o t i s ,  and 

otie at-fault accident,  all witliiii kliree years of t h e  subiii issiori of 

tlie a p p l i c a t i o n  aiid the issuance of tlie insurance  p o l i c y .  

011 this appeal., appellariCs cotiiplaiti of only one supposed 

erLor--LIie r e f u s a l  of tlie trial c a u r k  L o  give vile j u r y  i r i s t r u c k i o l i  

as requested by tlie instal i t  a p p e l l a l i t s  . The t r i a l  c o u r t  was 

a L s u l u t e l y  correct i l l  decl ir i i i ig  to give t h a t  requested iris t r u c t i o n ,  

siiice there was no evidence to s u p p o r t  the yivirig of it. Underr 

F'lorida l a w ,  the issues upoti w h i c h  iristructioris are required a r e  

tliose forinulated by t h e  p l e a d i n g s  arid preset i ted by tlie evidence. 

'L'lie requested i n s t r u c t i o n  was to tlie e f f ec t  that  if ari i i i s u r e r  

utidertalces its o w n ,  irideperideiit i r i v e s t i g a t i v l i ,  it iiius t perform that  

w.i.Lli d i l i g e n c e ,  arid will be "viewed" as liavillg all of tlie knowledge 
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which such  a d i l i g e n c e  i n v e s t i g a t i o n  migh t  have " t u r n e d  upi t  . Tl1e 

c i ted  a u t h o r i t y  f o r  t h i s  p o o r l y  worded i n s t r u c t i o n  w a s  a F l o r i d a  

d e c i s i o n  of the t h i r d  d i s t r i c t .  That d e c i s i o n  s ta ted  a " g e n e r a l  

p r o p o s i t i o n "  of i n s u r a n c e  l a w :  t h a t ,  i f  an insurer does not rely 

upon r e p r e s e n t a t i o n s  made by an a p p l i c a n t ,  b u t  upon f a c t s  der ived  

from its own i n v e s t i g a t i o n ,  i t  c a n n o t  l a t e r  r e s c i n d  the p o l i c y  on  

the b a s i s  of such  rrtis~epresetitatioiis . 
The " g e n e r a l  p r o p o s i t i o n "  is a sound  one. However, i t  would 

iiot apply in the i n s t a n t  case,  where  t h e r e  w a s  no  " i n d e p e n d e n t  

i i i v e s t i g a t i o n " ,  as that term was u s e d  by t h e  third d i s t r i c t  and by 

other courts. I n  t h e  i n s t a n t  case, t h e r e  was o n l y  a r o u t i n e  

i i i q u i r y  t o  the Depar tmen t  of Motor Vehicles, f o r  a d r i v i n g  record 

report, to v e r i f y  the represeritatioris iiiade 011 t h e  i n s u r a n c e  

a p p l i c a t i o n  t h a t  the records of the proposed dr ivers  w e r e  " c l e a n " .  

The d r i v i n g  record reports came b a c k  from t h e  S t a t e  of Florida 

i r i d i c a t i n g  110 c o n f  1 ic t  w i t h  tlie representat ions on  the a p p l i c a t i o n ,  

arid t h u s ,  t h e  i n s t a n t  i n s u r a n c e  p o l i c y  w a s  i s s u e d  on  the basis of 

tilose ( r i d s )  r e p r e s e n t a t i o n s .  

111 t h e  i n s t a n t  case, t h e r e  w a s  no e v i d e n c e  that tlie irisurarice 

company d i d  not r e l y  on  t h e  a p p l i c a t i o n ,  arid tlie m i s r e p r e s e r i t a t i o n s  

c o n t a i n e d  i n  i t .  The r o u t i n e  r e q u e s t  for arid review of d r i v i n g  

record i r i f  o r m a t i o n  f r o i n  T a l l a h a s s e e  c o u l d  n o t  be considered an 

" i n d e p e n d e n t  i n v e s t i g a t i o n " ,  so as t o  t r i g g e r  the g e n e r a l  p r i n c i p l e  

as stated by t h e  t h i r d  d i s t r i c t ,  or t h e  i n s t r u c t i o n  b a s e d  on  that 

case. S i n c e  t h e r e  was no e v i d e n c e  s u p p o r t i n g  it, t h e  t r i a l  c o u r t  

w a s  a b s o l u t e l y  correct i n  r e f u s i n g  t o  g i v e  the poorly worded 

r e q u  e s t ed i n  s t r u c  t i o n .  
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