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STATEXRNT OF THE CASE ANp OF FACTS 

PRELIMINARY STATEWENT 

The Appellant, Randall Jerrold Vann, as personal 

representative of the Estate of Faye Lamb Vann, adopts by reference 

the Statement of the Case and of the Facts presented in his initial 

Brief. 

A brief chronological summary of the pertinent facts for this 

appeal are as follows: 

1. March 3 0 ,  1979 - Donald Dillbeck stabbed Mr. Reeder with 
a knife in Anderson, Indiana while attempting to steal a CB Radio 

from Mr. Reeder's Chevrolet Blazer truck. (P. Ex. 35, Madison 

County, Indiana Case - Complaint Report). 
2. 1 11. 1979 - Donald Dillbeck brutally shot and 

murdered a Lee County Deputy Sheriff in Ft. Myers, Florida. (P. 

Ex. 23, p.  2208). 

3. June 6, 1 979 - Donald Dillbeck was sentenced to life 
imprisonment with a mandatory twenty-five (25) year sentence for 

the 1st Degree murder of Deputy Hall of the Lee County Sheriff's 

Department. ( P .  Ex. 19, p.  1). 

4 .  June 13, 19 79 - Donald Dillbeck was incarcerated and taken 

into custody by the  DOC. (P. Ex. 19, p. 1). 

5. December. 1980 - DOC received notice from the State of 
Indiana of t h e  charges of attempted murder, trespassing and theft 

filed by Mr. Reeder. (P. Ex. 19, pp. 1-2). 

1 



I 
8 
I 
1 
I 
I 
8 
1 
I 
I 
I 
I 
I 
I 
1 
I 
1 
i 
I 

6 .  uarv 7, 1983 - Donald Dillbeck attempted to escape 
from Zephyr Hills correctional Institution but was caught between 

the fences. (P. Ex. 19, p. 2). 

7. Auuust 19, 1984 - Donald Dillbeck stabbed a fellow inmate 
with a fifteen (15) inch homemade knife. (P. Ex. 18, pp. 2176- 

2177). 

8. SeDternber 9, 1988 - Donald Dillbeck was transferred from 
Sumter Correctional Institution to Desoto Correctional Institution 

because he was determined by DOC to be a '!security risk" in DOC'S 

investigation of a possible escape attempt by Donald Dillbeck. (P. 

Ex. 19, Exhibit # 1, p. 2). 

9 .  June 2 2, 19 90 - Donald Dillbeck escaped from DOC'S custody 

while on a work detail serving food at Gretna Elementary School in 

Gretna, Florida. (P. Ex. 19, pp. 3 - 4 ) .  Prior to the escape, 

Donald Dillbeck stated that he stood around for about twenty (20) 

minutes while trying to work up the nerve to leave since the DOC 

officers were not watching him. ( p .  Ex. 17, p. 1974). 

10. June 2 2 .  1990 - By it's own admission, DOC only notified 

the Florida Highway Patrol and the Gadsden County Sheriff's Office 

that Donald Dillbeck a convicted cop killer with violent 

propensities was on the loose. (See p.  4 of DOC Brief). DOC did 

not contact the Tallahassee Police Department and inform it of 

Donald Dillbeck's escape. Tallahassee, Florida is the closest 

metropolitan area to Florida with Tallahassee being approximately 

30 miles from Quincy. 
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11. June 2 7 ,  2 990 - In DOC'S own internal special 

investigative repart concerning the escape of Donald Dillbeck, the 

DOC found itself negligent. (P. Ex. 19). Specifically, the June 

2 7 ,  1990 special investigative report found that on June 22, 1990, 

the DOC employees negligently performed their duties in supervising 

Donald Dillbeck in that up to thirty minutes elapsed before 

Dillbeck's escape was noticed and the outside exit was not locked. 

(P. Ex. 19). The DOC concluded in the June 27, 1990 report that 

it's employees provided thoroughly inadequate supervision of an 

inmate of Dillbeck's type and failed to fallow established DOC 

policies on June 22, 1990. (P. Ex. 19). 
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The certified issue on appeal is whether the State of Florida, 

Department of Corrections may be held liable as a result of the 

criminal acts of an escaped prisoner which are committed in the 

furtherance of the escape. 

The specific issue involved is whether or not the DOC has a 

common law duty to protect an individual from crimes committed by 

an escaped prisoner. 

The DOC clearly has a common law duty to exercise reasonable 

care in controlling and supervising it's inmates in order to 

prevent harm to the general public by individuals placed under its 

control and custody. 

In addition to the legal duty issue, this Honorable Court 

should consider and find that the DOC is not immune from suit under 

the facts of this case and that Donald Dillbeck's stabbing of Mrs. 

Vann to death while attempting to steal her car was foreseeable 

under the circumstances in this case. 
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ARGUMENT 

I. WHETHER THE STATE OF FLORIDA, DEPARTMENT OF 

CORRECTIONS, MAY BE HELD LIABLE AS A RESULT OF 

THE CRIMINAL ACTS OF AN ESCAPED PRISONER? 

A. D oes the DQC have sovereian i w v  in this case 3, m. 
Section 7 6 8 . 2 8 ,  Fla. Stat., Florida's sovereign immunity 

statute, in pertinent part, is as follows: 

"Actions at law against the state or any of its agencies 
or subdivisions to recover damages in tort for money 
damages against the state or its agencies or subdivisions 
for injury or loss of property, personal injury, or death 
caused by the negligent or wrongful act or omission of 
any employee of the agency or subdivision while acting 
within the scape of his office or employment under 
circumstances in which the state or such agency or 
subdivision, i f a r  ivate ~e rson, would be liable to th e 
claimant in acc ordance with the c r e w  Jaws of th is 
state, may be prosecuted subject to the limitations 
specified in this act.!' 

Additionally, § 768.28(5) Fla. Stat. states, in pertinent 

part, that the recovery limits against the state and its agencies 

and subdivisions is as follows: 

"(5) The state and its a a w i e s  and su bdivisiong 
er and to 

individual under lib 
shall be 1 iable for tort claims in t m e  mann 

same extent as B u v a t e  
circumstances but liability shall not include punitive 
damages or interest for the period before judgments. 
Neither the state nor its agencies or subdivisions shall 
be liable to pay a claim or a judgment by any ane person 
which exceeds the sum of $100,000 or any claim or 
judgment, or portions thereof, which, when totaled with 
a11 ather claims or judgments paid by the state or its 
agencies or subdivisions arising out of the same incident 
or occurrence, exceeds the sum of $ 2 0 0 , 0 0 0  ...... 11 
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Therefore, there is no question that the DOC does not have 

sovereign immunity in this case since a private person would be 

liable to Mrs. Vann in accordance with the general laws of this 

state. See 5, v 491 So.2d 1116 (Fla. 

1986) which held that a child care institution was liable f o r  the 

acts of runaway delinquent children since the child care 

institution had a duty to exercise reasonable care in its operatian 

to avaid harm to the general public and Garrison Retireme nt Home 

&rmration v. Hanc ock, 484 So.2d 1257 (Fla. 4th DCA 1985) which 

held that a retirement home is liable to a third party who was 

injured by an escaped resident based on common law negligence. 

B. Does the DOC have uu alified immunitv in this case -? m- 
1. Planning Functions - The DOC has immunity for planning or 

discretionary functions. It is clear from the facts of this case 

that the DOC officers in Quincy, Florida on June 22, 1990 failed to 

follow the policies and rules of the DOC which resulted in the 

escape of Donald Dillbeck from their custody. This case is not 

about establishing or not establishing policies, rules or 

regulations. 

2, Operational Functions - The DOC does & have immunity 

for it's operational functions. The facts clearly show that the 

actions of the DOC officers an June 22, 1990 were operational in 

nature. In fact, the DOC admits in it's June 27, 1990 Special 

Investigative Report that it's officers did not follow DOC'S own 

policies and rules and that this failure resulted in Donald 
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Dillbeck’s escape oh June 22, 1990. See Appendix I - June 27, 1990 
DOC Special Investigative Report without attachments. 

C. Does the DOC have a statutwv duty to M r s .  Vann h this 

case? m. 
It is undisputed that the DOC does not have a statutory duty 

to protect members of the public from prisoners. Dewrtlnent of 

8-1 th & Rehabilitation Services v. Whalev , 574 Sa.2d 100, 102-03 
n.1 ( F l a .  1991); G e U  Commun ity Control Corporatian, 639 

So.2d 661, 663 ( F l a .  4th DCA 1994) I Although no statutory duty 

exists, it is clear that the DOC has a s t a tu to ry  right of control 

over inmates placed in its custody, which gives rise to the special 

relationship discussed below under Restat.ement LSec;,@nd) of Tor ts I 

Sections 314A, 315, and 319 (1965). Specifically, Section 

945.04(1), Florida Statutes (1989), makes the DOC Vesponsible for 

the inmates and for the operation of, and shall have supervisory 

and protective care, custody, and control of, all...... matters 

connected with, the correctional system.rt 

D. Does the D OC ha ve a comm on law duty to firs, V w  in th is 

Gase? Yes. 

The w t a  tement (Second) of Torts, § 315 (1964) provides: 

‘!There is no duty so to control the conduct of a third 
person as to prevent him from causing physical harm to 
another unless (a) a special relation exists between the 
actor and the third person which imposes a duty upon the 
actor to control the third person’s conduct, or (b) a 
special relation exists between the actor and the other 
which gives to the other a right to protection.t1 
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Section 315 of the Restatement, as it applies to the facts of 

this case, States that there is a duty to control the conduct of a 

third person to prevent harm to others if a special relationship 

exists between the actor (DOC) and the third person (Donald 

Dillbeck). 

The pestat&xnent (Se condl of Torts, 3319 (1964) provides: 

"One who takes charge of a third person whom he knows or 
should know to be likely to cause bodily harm to others 
if not controlled is under a duty to exercise reasonable 
care to control the third person to prevent him from 
doing such harm." 

Section 319 of the Restatement, as it applies to the facts of 

this case, placed upon the DOC, when it takes charge of a third 

person (Donald Dillbeck) who it knew to be likely to cause harm to 

others (Mrs. Vann) if not controlled, a duty to exercise reasonable 

care to control the third person (Donald Dillbeck) to prevent him 

from doing such harm. 

Section 314A of the Restat ement (m of T o m  (1964) also 

provides that one who voluntarily assumes to a c t  for another, which 

he knows is necessary for the protection of a third person, owes 

the third person a duty of if his failure to exercise such 

care increases the risk of harm. 

These traditional tort law principles establish a common law 

duty of care. This duty of care was owed to Mrs. Vann to the same 

extent as it exists at common law. 
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The DOC in its Brief on Page 7 states that IIPetitioner has not 

cited one case ta this Court in which the State of Florida has been 

held liable for the criminal acts of an escaped prisoner." It can 

only be speculated that the DOC uses that statement to infer to 

this Honorable Court that there are no cases in which the DOC has 

been held liable for the criminal acts of an escaped prisoner. 

That is not true. 

In Division of Corr ect ions v. Wvnn , 4 3 8  So.2d 4 4 6  (Fla. App. 

1 Dist. 1983), a DOC inmate escaped lawful custody and shartly 

thereafter raped Mrs. Wynn. Mrs. Wynn filed an action against the 

DOC for the injuries she sustained as a result of the DOC'S 

negligence in failing to properly supervise and control inmate 

Robert White, who was a work release inmate at the time of the 

escape. The facts of this case are very similar to Wvnq, SUDT~. 

Although the District Court of Appeal, First District did not 

address the duty issue in that opinion, it did affirm a judgment 

against the DOC for Mrs. Wynn's damages. In a similar case to 

JWnn, supra, the District Court of Appeal, First District held the 

DOC was liable for the criminal acts of an escaped prisoner in 

Newsome y, DeP t. Qf Correc tions , 435 So.2d 887 (Fla. 1st DCA 1983). 

In Newsom , supra, a case very similar to m, -, and the 

instant case, the DOC was held liable for the damages sustained by 

M s .  Newsome as a result of the negligence of the DOC in allowing an 

inmate to escape its custody and cohtrol. Ms. Newsome was raped by 

a DOC escapee who actually escaped from a Department of 

Transportation Work Center where the inmate was "on loan" by the 

9 



I 
Q 
I 
I 
I 
i 
I 
I 
I 
1 
I 
I 
I 
I 
1 
I 
B 
I 
I 

DOC. The District Court of Appeal, First District in N e w s o m e ,  

SLID=, held that DOC was liable for the Department of 

Transportation's negligent supervision because DOC had the 

responsibility for supervising inmates remanded to it by a Court as 

a part of an imposed sentence. 

However, the duty issue was not raised in these cases. 

It is important to nate that the First District Court of 

Appeal has issued two other decisions invalving injuries to the 

public by escaped prisoners, since the Vann decision. See 

pemrtrnent of co rrections v. McG hee, 20 Fla, L. Weekly D945 (Fla. 

1st DCA April 13, 1995) and Deoartm ent of Corrections v.  urn ett I 

20 Fla.  L. Weekly D939 (Fla. 1st DCA April 13, 1995). J4cGhee and 

purnetc followed the reasoning and analysis set forth in B n n  in 

concluding DOC does not have a common law or statutory duty of care 

to the plaintiffs in those cases. Judge Ervin's concurring and 

dissenting opinion in PcGhee addresses the underlying common law or 

statutory duty of care necessary for governmental t o r t  liability. 

See attached for your review Appendix I1 - pIcGhee opinion. 

Additionally, Judge Ralph Smith's trial court judgment opinion in 

Burnett finding against the DOC for  $1,300,000.00 discusses DOC'S 

liability for failing to properly supervise and control its 

inmates. See Appendix I11 - Judge Ralph Smith's May 2, 1994 

Judgment opinion in 

Judge Ervin's concurring and dissenting opinion in NcGhee is 

a well-reasoned apinion which correctly states the law as it 

concerns the common law duty of the DOC. 

10 
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In mrne tt, supra, the inmates escaped on May 2 4 ,  1990. The 

DOC admitted that it was guilty of negligence in maintaining the 

custody of the inmates. See Appendix I11 at Page 3. On June 22, 

1990, less than one month later, Donald Dillbeck escaped. The 

DOC'S internal investigation found that the escape was the result 

of the negligence of DOC personnel. 

Apparently, sometime shortly thereafter, someone with the DOC 

The reasoning simply decided that DOC owed no duty to the public. 

is not correct, nor logical, and is not supported by the law. 

11 



I] 

I 
I 
I 
I 
I 
I 
D 
1 
I 
D 
I 
B 
I 
I 
t 
I 
I 
I 

11. IS IT FORESEEABLE THAT THE DOC'S BREACH OF 

IT'S COWON LAW DUTY OF CUSTODY AND CONTROL OF 

INMATE DILLBECK WOULD RESULT IN THE STABBING 

DEATH OF MRS. VANN BY THE ESCAPEE, INNATE 

DILLBECK? 

The trial court correctly found the death of Mrs. Vann was 

factually and legally Eoreseeable. The trial court entered a 

judgment for  Mr. Vann, as personal representative of the Estate of 

Faye Lamb Vann, and against the DOC after the evidence in this case 

was submitted to the trial cour t .  Foreseeability is generally a 

fact question for the jury to decide. Citv of Pinellas Pa rk v. 

Brown, 604 So.2d 1222 (Fla. 1992). In this case, the Trial Judge 

was the fact finder. 

The trial court considered the fact that Donald Dillbeck's 

escape took place on June 2 2 ,  1990 and Mrs. Vann being murdered on 

June 24, 1990; the fact that the murder occurred approximately 30 

miles from where Donald Dillbeck escaped; and the fact that Donald 

Dillbeck was a convicted murderer, Therefore, the trial court as 

fact finder properly found that M r s .  Vann's murder by Donald 

Dillbeck was foreseeable. 

In order to attempt to cloud this issue, the DOC has misstated 

The misstated fact is the following fact in it's Respondent Brief. 

as follows: 

Iv(and there is no evidence that Dillbeck was considered 
dangerous prior to the escape)Il Page 21 of the 
Respondent's Brief. 

12 



That statement goes beyond all reason, considering the facts 

of this case. DOC knew prior to the escape that Donald Dillbeck 

was a convicted cop killer who had also stabbed an inmate while in 

DOC'S Custody. (P. EX. 19, pp- 1-2; P, Ex. 18 pp. 2176-2177). DOC 

knew that Donald Dillbeck had stabbed a man in Indiana prior to 

murdering Deputy Lee in Florida. ( P .  Ex. 19, pp. 102). DOC also 

knew prior to Donald Dillbeck's escape that he had attempted escape 

from the DOC several times prior to the escape which resulted in 

the death of Mrs. Vann. (P. Ex. 19, p.  2; Exhibit # 1, p.  2 ) .  

It is clear from the facts of this case that the trial court, 

as fact finder, properly held that it was foreseeable that should 

the DOC fail to exercise reasonable care in supervising and 

controlling Donald Dillbeck, Donald Dillbeck would seriously injure 

a third party if he was allowed to escape. The trial court 

properly held that Mrs. Vann's murder by Donald Dillbeck occurred 

during, or as an integral part of, the process of escaping from the 

custody of the DOC. 

13 
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111. WERE THE ACTS OF DOC WHICH RESULTED I N  I m T E  

DILLBECK'S ESCAPE; PLANNING LEVEL FUNCTIONS OR 

OPERATIONAL LEVEL F " I O N S ?  

The trial court in this case correctly ruled that the 

negligent acts of the officers of the DOC on June 2 2 ,  1990 were 

operational in nature. The DOC in it's own June 27, 1990 Special 

Investigative Report admitted that it's negligence was operational 

in nature because it's officers failed to follow DOC policies and 

rules on June 22, 1990. (See Appendix I). The DOC has misstated 

facts in its Respondent's Brief as follows: 

(1) "Likewise, the supervision of inmate Dillbeck was 
done in accordance with existing rules and 
regulations, and there can be no finding of 
negligence associated with that activity.11 Page 23 
of Respondent's Brief. 

(2) "There is simply no indication that any of the 
officers conducted themselves in a manner 
inconsistent with their general responsibilities.Il 
Page 23 of Respondent's Brief. 

( 3 )  llHowever, the State (through its employees) has not 
failed in its responsibilities so as to give rise 
to a claim in negligence.11 Page 24 of Respondent's 
Brief. 

These statements are simply not true. The DOC, through its 

own internal investigation of Donald Dillbeck's escape, found that 

it was negligent in supervising and controlling Donald Dillbeck on 

June 22, 1990. (See attached as Appendix I, P.  Ex. 19 - June 2 7 ,  

1990 DOC Special Investigative Report). The DOC'S June 2 7 ,  1990 

Special Investigative Report concluded that: 

14 



A. Correctional officers who supervised the 
outside work assignments at Gretna Elementary 
School testified that up to thirty minutes 
lapsed before Dillbeck's escape was noticed, 
and that the kitchen/s outside exit was not 
locked. (P. Ex. 19). 

B. This thoroughly inadequate supervision of an 
inmate of Dillbeck's type constitutes 
negligent supervision and, also failure to 
follow established DOC policies. (P. Ex. 19) 
(Emphasis added). 

Contrary to DOC'S assertions on Page 23 of the Respondent's 

Brief, the trial court had before it sufficient evidence to find 

that the DOC failed to follow its own rules. 

15 



CONCLUSION 

DOC breached its common law legal duty of maintaining custody 

and control of inmate Dillbeck, which was the foreseeable direct 

result of the death of Mrs. Vann. The DOC is not immune from suit 

in this case since the DOC'S actions were clearly operational. 

This appeal and this Honorable Court's decision is a matter of 

great public importance. Specifically, it would be egregious to 

Mr. Vann and his children as well as to all citizens of the State 

of Florida to hold that the DOC is & liable far it's failure to 

perform it's duties at the operational level. Although DOC'S 

internal investigation found that it's personnel had committed 

negligence at the operational level as concerns inmate Dillbeck's 

escape from DOC'S custody and control, rather than accepting the 

limited responsibility provided by the Waiver of Sovereign Immunity 

(i.e., $ 2 0 0 , 0 0 0 . 0 0  damage cap as pertains to this case) I the DOC 

has taken the position that 'ITHE KING CAN DO NO WRONGt1, no matter 

how egregious its conduct. 

There is no logical basis f o r  holding that DOC should not be 

held accountable fo r  its irresponsible acts. This is particularly 

so in light of the Waiver of Sovereign Immunity and accompanying 

cap on damages. 

The First District Court of appeal's decision is due to be 

reversed with this Honorable Court directing that the trial court's 

judgment be reinstated in this case. 

16 
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Respectfully submitted this the - / c 4  day of June, 1995. 

EDWARD M. P R I C E P R .  
FLORIDA BAR NO. 207551 

OF COUNSEL: 

FARMER, PRICE, HORNSBY & WEATHERFORD 
P o s t  Office Drawer 2228 
Dothan, Alabama 36302 
334/793-2424 
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Esquire, Academy of Florida Trial Lawy rs, P o s t  office BQX 10583, 
Tallahassee, Florida 32302 this the /e( day of June, 1995. 
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DEPPLRTMENT OF CORRECTIONS 
2 6 0 1  ELAIRSTONE ROAD 

TALLAHASSEE, FLORIDA 3 2 3 9 9 - 2 5 0 0  

SPECIAL INVESTIGATION 

ENTRY #90-0590-1 

DATE : June 27, 1990 

INSPECTOR: Brian D. Pimm 
Michael A .  Cravener 

LOCATION : Quincy Vocational C e n t e r  

DATE OF INCIDENT: June 22, 1990 

TYPE OF INCIDENT: Escape 

SUSPECT : Donald Dillbeck A - 0 6 8 6 1 0  
W B :  5/24/63; Sentenced on 6/6/79 to Twenty- 
five Years Mandatory f o r  First Degree Murder; 
Received on 6/13/79 from Lee County. Sentenced 
on 4/14/83 to One Year and One Day for Escape 

SYNOPSIS: 

This investigation began in response to 
Dillbeck from Quincy Vocational Center 
June 22, 1990 while participating in a 
at the Gretna Elementary School.  
approximately 8:lSPM. All immediate 
unsuccessful. 

the escape of inmate Donald 
on the even ing  of 
community service f u n c t i o n  
Dillbeck w z s  missed at 
recapture efforts were 

Inmate D i l l b e c k - w a s  recaptured on June 24 ,  1990 by the Tallahassee 
Police Department a f t e r  he allegedly committed a homicide in the 
parking l o t  of the Tallahassee M a l l .  

NARRATIVE : 

Inmate Dillbeck was sentenced to Life imprisonment with a Mandatory 
25 years in Lee County on June 6,1979 for t h e  murder of a police 
officer. He w a s  received by the Department on June 13, 1979 and 
t ransfer red  to Sumter Correctional Institution on June 16, 
The record r e f l ec t s  that Dillbeck progressed without problem while 
at Sumter. In December of 1980 the Department received notice from 
State of I n d i a n a  that charges of Attempted Murder, Trespassing and 

1 9 7 9 .  
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Theft were pending against Dillbeck. However, these charges were 
not pursued by the State of Indiana. 

In November of 1982 inmate Dillbeck was transferred to Zephyrhills 
Correctional Institution in order that he might participate in 
additional programs ava i lab le  there. He attempted escape in 
February 1983 but was apprehended between the fences. He w a s  
subsequently charged with Attempted Escape and sentenced to a year 
and a day to run  consecutively to his current sentence. 

Following the escape attempt and the l e g a l  proceedings connected 
with it, he w a s  transferred back to Sumter. Correctional 
Institution, arriving there in May 1 9 8 3 .  He w a s  temporarily 
assigned to Baker Correctional Institution for one week in January 
1984 for training as a Law C l e r k .  

in August 1984 he received a Disciplinary R e p o r t  for Armed Assault. 
In his v e r s i o n  of the offense D i l l b e c k  claimed that t h e  innate he 
attacked had been pressuring him for money and  sexual favors and 
that he attzcked him with a knife in order  to scare him o f f .  H e  
used a fifteen inch homemade knife in the a t t ack  but did no serious 
harm to the o t h e r  inmate. There is no record of Dillbeck seeking 
staff assistance prior to the offense. 

In March of 1985 he received a Disciplinary Report for 
Intoxication. In this case he admitted drinking several  cups of 
homemade wine. 

He w a s  transferred to Avon Park Correctional I n s t i t u t i o n  in January 
1986. The transfer order cites a "management problem" as the reason 
for the transfer but the Progress Report states that the transfer 
was made due to changes in the Youthfu l  Offender Program Criteria, 
In September of 1988 he w a s  temporarily transferred to Desoto 
Correctional Institution with two other inmates f o r  investigation 
of a possible escape attempt. They were returned to Avon Park one 
week later with no further action taken. No record of the 
investigation has been found and none of those associated with it 
have recollection of the circumstances. 

On May.11, 1989 a Progress Report w a s  done which recommended that 
inmate Dillbeck's c u s t o d y  grade be reduced from Close to Medium. 
When the Custody Scoresheet was prepared a p o i n t  w a s  overlooked 
which caused Dillbeck to score a 4 which would have made him a 
candidate for Minimum Custody. Had the Scoresheet been prepared 
correctly he would have scored a 5 which would have placed him in 
t h e  Medium Custody range. Despite the incorrect scoring, he w a s  
reduced only to Medium C u s t o d y .  The Progress Report w a s  prepared 
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by Frank Carey ,  Correctional Probation Officer and Mike Kidd, 
Vocational Instructor and was reviewed and approved by B r i a n  
Hendr ickson ,  Classification Supervisor and M. K. Sawyer, Assistant 
Superintendent for Programs. 

It is apparent upon review of the documents that the team f a i l e d  
to give proper w e i g h t  to the l e n g t h  of sentence and type of crime 
in arriving at their custody decision. The Classification Manual 
is clear in placing the  professional judgement of the t eam members 
above the indication of t h e  Custody Scoresheet. 

Inmate Dillbeck's next Progress Report  was done on November 8, 
1989. The Team was chaired by James Ben ton ,  Correctional Probation 
O f f i c e r ,  R . E .  Turner, Correctional Officer XI 2nd. Ken Cribb, 
Correctional Probation Officer. This report carries forward the 
scoring error made in the May 11, 1989 report but once again makes 
exception to the score and maintains t h e  inmate at Medium Custody: 
The Team went on to recommend Dillbeck f o r  transfer to Quincy 
Vocational Center for training as a cook and baker. T h i s  training 
w a s  requested by inmate Dillbeck. T h e  report was reviewed and 
approved by Gregg Albritton, Classification SupervFsar  and Jmes 
Prevatt, Assistant Superintendent. The recommended transfer w a s  
approved at Central Office by Kathryn Cavendish, Correctional 
Services Assistant Administrator. 

On February 6, 1990, Dillbeck w a s  transferred to Quincy Vocational 
Center. On February 22, 1990 he was assigned to an outside 
community service project for the first t i m e '  and made similar t r i p s  
on February 28, March 8 and June 18. 

On June 19, 1990 inmate Dillbeck received a Progress Report from 
P h i l l i p  Adams,  Correctional Probation Officer 11. In this case Mr. 
Adams d i d  n o t  repeat t h e  scoring error made in t h e  t w o  previous 
reports from Avon Park. However, after calculating t h e  Scoresheet 
at t h e  correct figure of 5 which would continued Dillbeck in Medium 
Custody, M r .  Aaams made exceptional consideration citing Dillbeck's 
"exceptional i n s t i t u t i o n a l  adjustment" at Quincy Vocational Center 
and lowered h i s  custody to Minimum. This reduction w a s  approved by 
Classification Supervisor Tom C o c k r e l l .  

On June 6,1990 Major Clyde Keels, Correctional Officer Chief I, 
Quincy Vocational Center received a formal request from t h e  North 
Florida Educational Development C o r p o r a t i o n  to cater their annual 
banquet on J u n e  22, 1990. This organization consists mainly of 
senior citizens. The affair w a s  being h e l d  at t h e  Gretna Elemen ta ry  
School, G r e t n a ,  F l o r i d a .  Major Keels received approval from 
Superintendent Wayne H e l m s  and  Regional Director Phillip Shuford 
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to provide the requested services. 

Major Keels then notified Sergeant Herbert Wester , Food Service 
Supervisor, that the catering detail had been approved. 

Sergeant Wester submitted a list of names of inmates that he wished 
to have assigned to the catering crew t o  the facility 
classification officer, Phillip Adams,  Correctional Probation 
Officer II* Mr. Adams approved the inmates f o r  participation in the 
work crew. This approval was given over the te lephone.  

When interviewed, Major R e e l s  explained that it is r o u t i n e  practice 
for Mr. A d a m s  to be t h e  approving authority on sucn matters and 
that he, as Correctional Officer Chief, does not normally get 
involved in this process. Although the shift Lieutenant's name is 
typed in the Transportation Request indicating h i s  approval, Major 
Keels reported that this w a s  merely a formality. Major Keels also 
related that there w a s  no written policy regarding t h e  method in 
which inmates were selected and approved for outside work decails 
at: Quincy Vocational Center. 

The work detail was supervised by Sergeant Wester, Correction21 
Officer I Darryl Washington and Correctional Officer I Joseph 
Fleming. The c r e w  departed Quincy Vocational Center at 
approximately 6:30PM on June 22.  Upon arrival at the Gre tna  
Elementary School t h e  crew assembled the serving line and served 
the guests of the function. After serving the guests,  the inmates 
themselves ate dinner. 

Inmate Dillbeck was observed by all three correctional officers 
standing near the serving line eating a serving of dessert, A f t e r  
eating, some inmates were taken outside t h e  rear door of the 
k i t c h e n  for a smoke break. Inmate Dillbeck w a s  among t h i s  group but 
was reportedly a non-smoker. O f f i c e r  Fleming supervised this group 
and testified that he w a s  sure all, the inmates returned t o  the 
kitchen. H o w e v e r ,  Officer Fleming did not possess the key with 
which to lock the rear exit door of the kitchen and w a s  not sure 
if anyone locked this door .  

A few minutes after the smoke break,  Sergeant Wester assembled the 
inmates and instructed them to prepare to leave. A t  t h i s  time, 
approximately 8:1SPM, it was discovered that Inmate Dillbeck was 
missing. c 

The o f f i c e r s  did a quick search of the a rea ,  then telephoned the 
vocational center at: approximately 8:25PM to report t h a t  Inmate 
Dillbeck had escaped. The remaining nine inmates were returned to 
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the vocational center. 

Escape and recapture procedures were implemented. Local law 
enforcement agencies were notified and s u p p l i e d  w i t h  Dillbeck's 
identifying data. An All Points Bul le t in  was  issued and the 
surrounding v i c i n i t y  patrolled, Numerous correctional officers were 
also dispatched to search the surrounding community in addition to 
a canine team that w a s  dispatched from River Junction Correctional 
Institution, 

All immediate recapture e f f o r t s  were unsuccessful. 

On June 2 4 ,  1990 Inmate Dillbeck w a s  arrested by t h e  Tallahassee 
Police Department in connection with  a homicide committed at the 
Tallahassee Mall. 

At the time of this writing no information is available concerning 
Dillbeck's whereabouts or ac t iv i t i e s  between the time of his escape 
and the time of his ar res t .  

FINDINGS: 

Inmate Dillbeck was reduced to Medium Custody by Classification 
T e r n  a c t i o n  at Avon Park on May 11, 1989. The Progress Review was  
conducted by Frank Carey, CPO and Mike Kidd, Vocational Instructor. 
This action w a s  reviewed and approved by Brian Hendrickson, 
Classification Supervisor and M . K . .  Sawyer, Assistant 
Superintendent-. Although a scoring error was made o n  the Custody 
Scoresheet,  t h i s  did not ef fec t  the actual custody assigned. 

T h e  Progress Review conducted by Mr. Carey and Mr-Kidd on May 11, 
1 9 8 9  f a i l e d  t o  p r u d e n t l y  weigh Inmate Dillbeck's length of sent, once 
and t ype  of crime in making their custody recommendation. 

Inmate Dillbeck was maintained at M e d i u m  Custody and recommended 
for t r a n s f e r  to Quincy Vocational Center on November 8, 1989. The 
p r e v i o u s  scoring error was brought forward but once a g a i n  did not 
effect a c t u a l  custody. The Team consisted of James Benton, 
Correctional P r o b a t i o n  Officer, R.E. T u r n e r ,  Correctional Officer 
I1 and- Ken C r i b b ,  Correct ional  Probation Officer. The report  was 
approved by Gregg Albritton, Classification Supervisor and James 
Prevatt, A s s i s t a n t  Superintendent. 

Inmate Dillbeck was permitted to participate in community based 
functions within s ix teen  days a f t e r  h i s  arrival a t  Quincy 
Vocational C e n t e r  w i t h  thc a p p r o v z l  of Mr. Aaams.  

- .- 
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Page 58 of the Department of Corrections Institutional Profile, 
General C r i t e r i a  F o r  Assignment To Road Prisons, Work camps, 
Forestry C u n p s ,  and V o c a t i o n a l  C e n t e r s  states i n  p a r t  t h a t  the 
limitations of t h e s e  f a c i l i t i e s  rewires that the s t r i c t e s t  
precautions be taken in regard to tne assignment of certain 
categories of inmates. These special categories include inmates 
conv ic t ed  Of heinous  crimes such as kidnzpping 2nd murder. 

WITNESSES : 

A :  STAFF 

1. Joseph Fleming, Correctional Officer I 
2 .  Darryl Washington, Correctional Officer I 
3 .  Herbe r t  Wester, Correctional Off icer  11 

B: INMATES 

1. 
2, 
3 ,  
4 .  
5 .  
6. 
7 .  

9. 
a .  

Darias B a r n e s  490687 
James B l a c k  2 0 3 2 7 1  
Geors'e Decosta 0 4 7 1 1 6  
L e w i s  Jones 412987  
Enoch Robinson 073997 
C a l v i n  Paige 0 9 0 4 4 6  
S t e v e  Shaw 085161 
Moses S impson  0 2 4 6 6 4  
Mark Wilhelm 6 6 4 2 2 4  
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EXHIBITS: 

1. 
2.  
3 .  
4. 
5 .  
6 ,  
7 .  
8,  
9 .  

P r i n t o u t  of inmate Dillbeck's i n s t i t u t i o n a l  h i s t o r y  
Disciplinary Report of August 18, 1984 
Disciplinary Report of March 18, 1985 
Progress Repor t  of May 11, 1989 
Progress Report  of November 8, 1989 
Inmate R e c l a s s L f i c a t i o n  Scoresheet of June 19, 1990 
Transcribed statement of Major Keels 
T r a n s c r i b e d  s t a t e m e n t  of M r .  Adams 
T r a n s c r i b e d  s t a t e m e n t  of Sergeant Wester (2) 

10.Trznscribed statement of O f f i c e r  Fleming ( 2 )  
11.Transcribed statement of O f f i c e r  Washington ( 2 )  
12 T r a n s c r i b e d  statement of Inmate Barnes 
13.Transcribed s t a t e m e n t  or' Inmate Black 
14.Transcribea s t a t e m e n t  of Inmate Decosta 
15.Transcribed s t a t e m e n t  of Inmate Jones 
16 .Transc r ibed  s t a t e m e n t  of Inmate Paige 
17.Transcribed s t a t e m e n t  of Inmate Robinson ( 2 )  
18.Transcribed statement of Inmate Shaw 
1 9 . T r a n s c r i b e d  s t a t e m e n t  of Inmate Simpson 
20.Transcribed s t a t e m e n t  of Inmate Wilhelm 
21.Copy of Esczpe a n d . R e c a s t u r e  Log 
22.Copy of I n c i d e n t  Report by Sergeant Wescer, 6 / 2 2 / 9 0  
23.Copy of C o n t r o l  Room Log, 6 / 2 2 / 9 0  
24.Copy of documentation r ega rd ing  o u t s i d e  work d e t a i l ,  6 / 2 2 / 9 0  
2S.Copy or' documenta t ion  regarding o u t s i d e  work detail, 6 / 1 8 / 9 0  
2 6 . ~ 0 ~ ~  of documenta t ion  regarding outside work d e t a i l ,  3/8/90 
27.Copy of documenta t ion  regarding o u t s i d e  work d e t a i l ,  2 / 2 8 / 9 0  
28.Copy of documentation regarding o u t s i d e  work d e t a i l ,  2 / 2 2 / 9 0  
29.Chronology of events 

S I G N A T I R E  : 
Correctional O f f i c e r  Inspector EI Date 

.w 7-2-9.4 
C o r r e c t i o n a l  Officer Inspec to r  11 Date 
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r N  THE DISTRICT COURT OF APPEAL 

FIXST DISTRICT, STATE OF FLORIDA 

ir . 

L I N D A  MCGHEE, 

Appellee/cross appellant. 

CASE NO. 9 3 - 3 7 5 7  

Zoberc  A .  Eiut terdorth,  Attorney Genera l ;  Laura  Rcsh, Assistant 
SicLorney Gznerat ,  ~ a l l ~ i ~ s s e e ,  <or EpcelIant/croSg appellEe; Z Z C ~  
l4. Shzw, Zr. o €  Osborne, W y a t t ,  Shaw, O1€izra,  3 r Q ~ n  & Obricger, 
O . A . ,  Jacksonville, f o r  F l o r i d a  DeEmse Liaw~ers AssociELioc, 

WOLF, J. 

The DeparLne3t or' Corrections (DOC) appeals from a final 

judgment awarding damages in a negligence ackion  in favor of 

Linda McGhee (apgellce). The appellant ra ises  four issues on 
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and thereafter caused t,,e death. of Robert McGhee, Jr., her 

husband, on May 2 5 ,  1 2 9 0 .  DOC .moved. t o  dismiss the c o m g l a i n t  on 

the grounds t h a t  the l a w  of Mississippi rather chan Florida 

shou ld  determine the r:iGhts and 1 , i ab i lF r i e s  of  the p a r t i e s ,  and 

tha t  Hississippi 1a.w d i d  coc  recognize L i a b i l i t y  under these 

circumstances. 

law 

n o t i o n  on a fin2inG that F l o r i d a  had the most significant 

rzlztionship w i t h  the events and occurr~nces surroun6ing tfic=, 

c la i rn .  P r i o r  tc t r i a l ,  tae p a r t i e s  submitcec writtm mernoran2.a 

of  l ~ w  pertzininq t o  the issue of whether  DOC cwed 2 d u t y  of cazs 

t o  t he  decedent .  

directed ve rc i c r  cn grounds that DOC d i d  L o t  owe a duty  cf car2 

Lo che decedent zs a matter of  law, rzlying on arguments s e r  

f o r t h  in i;s memorandum of  law. 

DOC'S timely m o t i o n  :or a cew tzial o r  the  sane grOUEcS WES &IS0 

d m i e d .  

9011 wing the submission of written memoranda of 

the  parties 2nd a hearing, the  trial court deaied the 

Ar. the  crose o f  KcShee's case, DOC rnove!i for & 

- 4  

The courr  denled the mOtiOn. 

?he j u r y  returned a verdict in fzvar of  appe l l eP- .  

$ 4 i s s i s s i p p F ,  like F1orid2, f o ~ l o w s  the  "signieicant 

rebationships" or Itcenter of g r a v i t y "  t e s c  from the R e q t z t m e n t  

(Second)  o f  Co nflict o f  ~ a w 3  5 145, e c .  seq. (1971), f o r  c h o i c s  

or' law deciszons ~n C O C T  cazes,  

c o n t a c t s  a . n a l y s i s  is as t o  the particz1a.r issue which is LO be 

decided rather than  t h e  case as a wnole. 

~ l i o  r o w 5  of the significant 

Section 146 of the Restatement provides: 

3 
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In an acrion f o r  personal i n j u r y ,  the local 
law of the  s t a t e  where the injury occurred 
deternines the rights m d  l i Z b i l i t i e s  of t h e  
perties, unless, y i t h  resoect t o  the 
pzr t ic i i lzr  i s s  I=, some o t h e r  s t a t e  has a more 
significant r e l a t i o n s h i p  mder  the principles 
stated in 5 6 t o  the  occxrrmcs and the 
pzrties, in whicti event t he  local law of the 
other s t a r e  will be applied. 

added) . Following the R e s t a t m e n t t s  mandate, the Kississippi 

Suprune C o u r t  has specifically ruled that the c e n t e r  of gravity 

t e s t  followed. in t ha t  s t a t e  may r2quire & p p l i c z L i o ~  of rhe Law of 

different j u r i s 6 i C t i o n s  t o  d i f f e r e n t  issues w i t h i n  t he  sane cdse:  

. F i r s L ,  the law cf  & single state does n o t  
necessarily c o n t r o l  e v e q  issue In a given  
case .  we apply t h e  center of gravity tesr t o  
each q u e s c i o n  presented, recognizing tha t  t h e  
a n s w e r  produced in gome jn.sf.iFnces may be t h a t  
t h e  l a w  of this s t a t e  a p p l i e s  and on other 
c p e s t i o n s  in the s m e  case t h e  subsczntive 
law a4 a n o t h e r  s t a t e  may be eafcrceable .  

S c a r h F n  v .  UnitedServices Auc0rnobi1e Ass'n, 4 7 0  S o .  2~ 7,024,  

I031 (Miss. 1 9 8 5 ) .  See 2 1 3 0  Hanlev v .  Fores t e r ,  9 0 3  F.2d 1030, 

1 0 3 2  (5th C i r .  1 9 9 0 )  (Mississippi "cericec of  c o n t a c t s  t e s t  may be 

applied in pieceneal f a s h i o n  such tnat: in a single case, 

o f  one s t a t e  may be appiied LO one iss;le in the  case while the  

law of another  s r a t z  may apply t o  anorhe r  i s s u e  in the  case 

t h e  law 

depending upon which s t a t e  has the most significant contacts w i t h  

r e s p e c t  t o  each particular issue. I' 

Florida follows the same rule applicable i n  Mississippi- In 

SLalIworch v, Yoso itality R P I I ~ Z J . ~ ,  i n c , ,  5 i 5  S O .  2d 413 (Flz. 1st 

4 
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DCA 1987), followinq section 146 of the Restatement, t h i s  court :  

stated, 

The Restatcnent's significant relationships 
t e s t  does n o t  require the c o u r t  t o  evaluate 
the recited contacts w i t h  a v iew t o  de.temine 
wnich state's local law should be a p p l i e d  t o  
a l l  issues i n  the czse as a whole; rather, 
e m w  v a lu- ate2 w i c k  resoect 

L t h  e azr t iculf i r  issue 1 mce, - 7  con3,deration. i 

misplaced because t h e  lccation of t he  injury is unretzted to the 

issues O f  sovereign imunLt;f and dutly, DOC's immunity w z s  

5 
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issue. We f i n d  tha r  is controlling, and that under t h e  

rationale staced i n  t he  o p i n i o n ,  DOC could nor: S e  held l i a b l e  

under these circumstznces. We, thersfore ,  rwerse the  final 

judgment znd d i rec t  the t r i a l  court t o  enter a final fudqment in 

favor of  appellant. A s  in Vgnn, however, we c e r t i f y  the 

following q u e s t i o n  t o  be one of great: public importance: 

WZTEER THE DETAXTMENT OF COPAECTIONS MAY BE 
2EL.Z LIABLZ AS A RESULT CF TEE CXIMINAL ACTS 
O F  ALV ESCAPED P X S O N E R ?  

6 
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EXVTN, J., Concurring and dissenting. 

I concur with the majority in af f i rming  the  t r i a l  cgurtis 

d e n i a l  of appellant's motion t o  dismiss f a r  the reason t h a t  the l ~ i w  

of Florida rather thzn the law af  Mississippi was correctly a p p l i e d  

i n  d e t e m i n i n y  tna~ the Degartment: of  Corrections (Dep2stmeat or 

DOC) could be held L i F h l e  a s  z r e su l t  of  the  escaped c o n v i c t s '  

C r i r n i E a l  a c t s .  1 dissent f r o m  t h a t  portion o f  Ehe majority's 

decision reversing the  den ia l  cf a p p e l l a n t  s motion f o r  directed 

v e r d i c t  on  the cjrsund. thzt the DOC OWE& zo duty t o  appellee's 

decedent, f o r  the  reasons set o u t  ilnder pz r t  one  or' this o p l c i o n ,  

b u c  i conc'cli: w i c h  the ma jo r i ty  in c e r t i f y i n g  a q u e s t i o n  t o  the 

i ' i o r i d a  Suprerlle C o i i r c .  I woulz a l s o  a l f i n  the r e t a i n i n g  issues 

appellant raised. Eecause the majorit:/ has reverse3 as to t3.c 

Ebove p o i n t ,  its c o n s i d e r a t i o n  of i5-e issue submitted in appellee's 

cross-appeal w a s  rendered moot.  since I dissent from t h e  r e v e r s a l  

o f  the d e n i a l  ~f the no t io r ,  i o r  dl reered  v e r d i c t ,  1 will Z ~ S O  

address t h e  issue presented in t h e  cross-appezl under t h e  secor ld 

p o r t i o n  o f  th-is op.inLon, and I would affirm as t o  it. 

. .  

1, 

1 cannot  agree wirh the majorit:/ t'nar. no C O ~ O ~  l a w  eutlf 

e x i s c s  in f a v o r  of appellee o r  her deceased husband under t h e  

circtlms~ances involved in this case. In SO concluding, I n o t e  t h a t  

the majority r e l i e s  upon a recent: o p i n i o n  O f  t h i s  c o u r t  111 

Der ,  merit of  Corre,tion f s v ,  vans, 20 Fla. L. weekly D381 ( F l a b  1st 

DCA Feb. 9 ,  1995), w h e r e i n  it was similarly held t ha t  t h e  

. 7  
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D@patL.m@nt: owed no common law duty to a decedent,  the victim of  a 

c r i m i m l  a c t  committed by an escaped inmate. I zcknowledge t h a t  

the decisions ir, the case a t  bar and V m n  a m  c o n s i s t e n t  w i t h  those  

itl Parker V .  Mumhv, 510 So. 2d 9 9 0  (Fla. 1st DCA 1987); Gwrce v, 

h’ i  t-tv Conr,rol corn, , 639 SO. 2d 6 6 1  (FLZ. 4th DCA 1994); 

and Bradford  v, Metrodolitan Dad@ Co i g n t , ,  5 2 2  So. 2d 96 (71 ~ .  3d 

DCA 1 9 8 8 ) .  i am convinced, however, that  these holdings E r e  

inconsistent w i t h  Florida’s waiver o f  sovereign immunity s t a t u t e ,  

may, u d e r  a p p r o p r i a t e  c o n c i i t i o n s ,  be sub jec t  t o  t n  un6erlyi .nq 

m m o n  l a w  duty  t o  exercise reasonslble care t o  c o n t r o l  an irmate 01: 

i.nmates the  Departinent knows or should know would  be likely t o  

cause bodily ham t o  o t h e r s  i f  n o t  p r o p e r l y  controlled by it. in 

re.ach.ing this conclusion, I t h i n k  it necessary t o  r e s t a r e  basic 

principlce a p p l l c s b l c  to t h e  issue. In *TL-C!L P a r k .  the suprene  

c o u r t  emphasized that  s e c t i o n  7 6 8 . 2 8  did not . ,  p e r  z e ,  crea te  any 

new cause of a c t i o n  i n  t o r t  b u t  merely elimineted t h e  immunity 

which had previously prevented r e c o v e n  for e x i s t i n g  common law 

t o r t s  committed by the government. Trianon Par&/ 4 6 8  S o .  2d a t  
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914. En orde:r f o r  t h m e  . t o  be governmental t o r t  l i a b i l i t y ,  there 

must be either an underlying common Law or  s t a t u t o r y  ducy of  care 

in regard t o  the alleged negligent conduct.  &$. a t  917. l'he duty  

issue is e g t i r z l y  separate from the q u ~ s t i o n  or' whether the 

complained-of activity is barred by governmental immunity, I. 6. , a 

aiscrecionary ra ther  than o p e r a t i o n a l  function, as a n a l y z e d  in 

Commercial Ca r-ier C a m .  v .  radiz n River Countv., 371 S c ,  2 d  1010 

(Fla. 1 9 7 9 ) .  Kzisner 77. ~ o l h ,  543 S O .  2d 7 3 4  (Fla. 1 9 8 9 )  

(a c a u r t  is r e q u l z ~ d  t o  5ir.d no 1125ili ty as d m a t t e r  of  law i f  

either (1) no duty  of care a r o s e ,  or ( 2 )  the d a c t r i n e  or' 

qovernmental i-nnuni t y  b a r s  the  clairn) . 

Thus, the p r e f e r r e d  mcllysis is to decide first wnether a. dUty 

o f  czze is owed. If n o t ,  the court is n o t  oblFgatcd t o  detz.,TLine 

w n e L h e r  the challenged act  is a discretionary o r  ogerational-Level 

a c t i v i t y .  1 csnsider chat the c n l y  s u b s r m t l a l  q u e s t i o n  b e f o r e  u s  

f o r  resolution is w h e t h e r  a commcr! law d u t y  c o u l d  be imgosed upon 

1 E private p e r s o n  under circumstances s imi la r  to those at bar. 

aecause 1. believe a Common law d u t y  of Care does e:c isC,  am 

convinced rhar. t h e  DOC was p r o p e r l y  he ld  l iable .  MOZeOve, ' ,  I f e e l  

c o n f i d e n t  t h a t  the b a r  o f  governmental irninunity is i n w p l i c a b l e ,  

'The Deger  tinen t owes no duty or' care to E person 
peuzr  t rne r l td  injured by the  v i o l e n t  a c t s  of .an escaped imnate. 

ECSl L h ti F.&&QL-L!L--L P rv wtl & ,  5 7 4  So. 2d 100, 2 0 2 - 0 3  n . 1  
( F l a .  1991); Gsorcre v, U-XlL * t  k ' t v  contra 1 C n m .  , 639 So. 2d 
661, 6 6 3  (Fla. 4th DCA 1994). 
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because the facts clearly show, .as discussed i n f r a ,  chat the DCC 

conduct was opera t iona l .  

s 

Turning to the element of duty,  the cmr t  in noted 

'*the qenerai  common law r u l e  t h a t  there  is no d u t y  to prevent: the 

misconduct of a third. p e r s o n , "  re fe r r ing  to t he  R e s t a k p i  

(Second) o + T n r f ; g  5 315 (1964) , which p r o v i d e s :  

"There is no euty so to c o n t r o l  the conduct or' 
a t h i r d  person  as t o  prevent  him f rom causing 
physical ham t o  another unless (21 1 spec ia l  
relation exlsLs bec-dem the  a c t o r  2nd the  
t h i r d  p e r s o n  which impcses a du ty  upon the 
attar to c:;ntro1 the t h i r d  person ' s  conduct ,  
or (b) a spec ia l  r e l a t i o n  exists between the  
ZCEOT and che o t h e r  which give2 to the o t h e r  E 

r i g h t  ta p r c t e c t i o n .  I t  

- T r i m o n ,  468 So. 2d at 917 11 .2 .  

Comment c .  to section 315 r e fe r s  the rezder t o  s e c t i o n s  3 1 4 A  

and 3 2 0  in regzrd t ~ )  clause ( b l .  Xestatement ( S P C O  nd)  o f  T o I : ~  § 

e x p l i c i t l y  recogzizeli, 5 2 c t i o n  3 2 0 ,  invo1vi .nq  the du ty  of a person  

havins custody of aAoLher tg control the conduct of  t h i r d  p e r s o n s ,  

i n  s u b j e c t i n g  HRS t o  liability f o r  failing t o  take adequate 

measures t o  p r o t e c t  a juvenile placed i n  its care f rom a srxmal. 

assault by fellow detainees  housed in t h e  same haidinq c e l l .  &gs 

such 1 duty i.n Everton 17, Willard, 468 So. 2d 9 3 6 ,  9 3 8  (F la .  S S S S ) :  

" [I] f a special relationship e x i s t s  between an individual and a 

10 



g o v e r m e n t & l  e c t i t y ,  there  c o u l d  be a duty o f  care owed to t h e  

individual. 

unlika the duty a p u b l i c  custodian owes t o  2 p e r s o n  p1acz.d in 

i t s  care ,  described uneer clause ( b )  of section 315, t he  s u g r m e  

c o u r t  has n o t  explicitly held t h a t  a g o v e m e n t z l  e n t i t y  owes a 

du ty  t o  a person i n j u r e d  by the i n t e n t i o n a l  a c t s  of a t h i r d  p e r s o n  

w i t h  whom the agency has a spkc i s l  relationship, as p r o v i z e c  in 

clause ( a ) .  Nevertheless, s u c h  duty  c l e a x l y  exists at comnci: law 

in actions involvLng pr lvz te  individuals, as s e c t i o n  3 1 5  z d  che 

c3mme3ts agpended thereto denonstrate .  

F l o r i d a  j u r i s 9 r u d e x e  h a s ,  moreover, ia a n u n h e r  of c:cses 

i,rlvclvinq private p a r t i e s ,  specifically adopted tale exco,gtion 

recognized under clause ( 2 )  t o  the general  common law rule  b a r r i n g  

2 d u t y  of one to prevent  t he  c r i m i n a l  + c t s  of  another  cr to warn 

thosg placed in danger by sucn zccs when a special re la t ior !sh j -p  

p , x l s ~ s  bet*deen the  defz-.l&nt . z ~ e  the person  whose b e k v i c r  r,eo,r3 LO 

be controlled. p&va Univ., 7: nc. v ,  ‘/JZffrxPZ, 491 s o .  2 6  1115 (’La. 

1 9 5 6 ) ;  Palmer V .  S hearson ~ e h m a n  B u t t g n ,  I ~ c . ,  6 2 2  S O .  2d 1 O e S  

( P l a .  1st DCA 1993); Bovntcn v .  B i i  mlasg ,  5 9 0  So.  2d 446 (EL;.. 3 6  

DCX 1931); Ga rrison Pecirernenr. h’orne C O  rn, v .  Hancgck, 484 S o .  2 2  

12157 ( F l a .  4th DC.4 1985) Additionally, Comment c. t o  C l a U E i ?  ( 2 )  

of s e c t i o n  315 refers the rea&er t o  sect ions 316 through 319 of t he  

FeStatpmmL, and the Florida Supreme Court  has s p e c i f i c a l l y  

2The special relations l i s t e d  i n  c lause (a) are  p s r e n t -  
child, masrer -senant ,  possessor of l a d ,  and cus tod ian  of a 

11 
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applied Sect ion  3 1 9  i n  a case invol-fing zn a c t i o n  f o r  dmages 

between private p a r t i e s .  

In yova u E i V E r 3 ,  ir,v, I ~ C .  v. Waaner, 491 S o .  2d 1116 ( ~ 1 2 .  

2 9 8 6 ) ,  the supreTe court held that the uxiversity, o p e r a t i n g  a 

residectial rehz-b i l i t a t icn  p r o g r m  which acce? ted delinquext, 

emctionally d i s t u r b e d  and/or ungovernable cnlldren 6s r e s iden t s ,  

had a duty  LO exercise rezson&le c ~ r e  in i t s  o g e r a t i o n  to avo id  

ha.-= t o  the gmera l  p u b l i c .  There, t w o  juvexile r z s i d e n t s  who had 

exhibited a 3,rnppnsi  k.1~ towarc physical violerlce, of  wnich t he  

defez"rda-rlts w E r e  2wase or s n o u l d  have been a w ~ r e ,  ran away fzom the 

c%!rez and the follcwlng &y eacouncered two szzll chl ldcm, one o f  

whom they killed ar,d the othe? pe-manently i n j G r e d .  The Compla. in t  

alleged. that  the d e f e n d a t s  werg neqliqent i n  failing t o  Supervise 

and c o n t r o l  the two d e l i n p e n t s  assigned t o  t h e i r  custody.  In 

asproving the  3011p~h District's decision raversiaq the t r i a l  

C ~ U T E ' S  sumrna,ry judginenr. in favor of  the u n i v e r s i t y ,  t he  C O u r t  

relied upon the principle o f  law grovided in s e c t i o n  319' Of the 

~ j .  son  person with dangerous propensities. 
RetJ.rernegt Soae Corn, . r  , 484 So.  2d 1 2 5 7 ,  1251 ( F l a .  4 ~ h  
DCA 1985) ; 
[under clause (a)], however, is the proposition that such special 
r e l a t i o n s h i g  must include t h e  rignt o f  t 3 e  abllicy to c c l n t r o l  

As observes In Gar- 

"Implicit in the  s p e c i l l  r e l a t i o n s h i p  excegtlon 

another's conduct '' 

3Th.is section, involving the duty of  those in charge of 
persons having dangerous propensities, provides : "One who takes 
charge of a t h i r d  person whom he knows o r  should know to be 
L i k e l y  t o  cause bodily ham t o  others  if riot controlled is under 
a duty t o  exercise reasonable care t o  cantrol the t h i r d  person to 
preven t  him from doing such harm." 3 e s m t - Z  5 319. An 
example provided i n  the Illustrations t o  s e c t i o n  319 is similar 

1 2  
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- R&2tatmenc and concluded " that  a facility in the business of  

t ak ing  charge of persons likely t o  harm others has an ordinary du ty  

t o  exerc i se  reasonable car2 In i t s  o p e r i t i o n  t o  avoid foreseeable  

attacks by i t s  charges upon t h i r d  persons. '' $Jwa U Q i V . ,  491 so.  2d 

at 1118. I think it clear that  the  special  r e l a t i o n  described in 

s e c t i o n  319 appl. ies t o  the r e l a t i o n s h i p  betweefi the  DOC and the  

escapees in this case, thus DOC'S duty or' care is encompassed by 

s e c t i o n  315(b) o f  the ,PPS t, ii t P-mea ,  

19 her complz i z t  filed q z i z s ~  the DOC, McGhce alleqed chat 

b e f o r e  the  escape, the defEqdanr. knew or should have k n c m  chzt  che 

TWO inmztes placed. in i t s  c a r e  would coiiuni~: v i o l e z t  c r i m e s  of  the 

k l . n d  committed on the  plaintiff's dececimt,  beczuse they hzd been 

C O n - J i C t e d  of v i o l e a t  felonies be- fors  t5ey were c o m i t t e ~  to DOC'S 

CusLody. She f u r t h e r  alLeqed t ha t  t he  Department, through its 

aqents and employees, was neglige-rlt in a l lowing  t h e  inmates t o  

escape c h r i n q  their transfer frcm t h e  Eclnes Correctional 

L n s C i t u t i o n  to a doc~or's oifice i;l aon i r ' ay ,  Florida, f o r  an eye  

examination, by, m o n g  o t h e r  things, Zziling t o  p r o v i d e  adequate 

secure d e t e n t i o n  f o r  them, failing t o  prov ide  adequate s e c u r i c y  

while  moving the prisoners, failinq t o  adequately seazcb t he  

L o  the f ac tua l  pattern i n  p~ava Universi tv  and the case ar bar: 
''A opera t e s  a private sanitarium f o r  the insane. Through the 
negligence of the guards employed b y  A ,  8 ,  a homicidal maniac, is 
PermitLed LO escape. B attacks 2nd causes harm t o  C.  A is 
s u b j e c t  t o  l i a b i l i t y  to C." I$. at 130. 
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inmates f o r  weapons, and failing to have the i,n-mates p r o p e r l y  

4 res t r a ined  to preveat t he i r  escape. 

I have found n o t h i n g  in any Florida Supreqe Court o p i n i o n  

which supports. the majority's conclusion that a govenmentzl  e n t i t y  

owes no common iaw duty of care t o  i,rldividual members of the publ . ic  

t o  protec t :  them from injuries perpe t ra ted  by escapees. A s u p r m e  

c o u r t  opinion p r e s e n t i n g  the  most analogous f a c t u a l  s i t u a t i o n  to 

c h a t  at bar  Is Reddish v ,  S m i t h ,  468 So. 2d 9 2 9  (Tla. 1985). In 

tha t  case, the, cctirt held, t h a t  because the theory of liability 

expressed in pLAlntiff's complaint was tS+t  the  X C ,  in 

r ec l a s s i fy ing  an i-rnate's institutional s t z t u s  from 'trnedium 

C'~3tody"  t o  ' 'minimum custody,:' had. f a i l e d  t r 3  conform co t h e  p r o p e r  

standard of czre rewired in classifying and assigninq t h e  custody 

cf prisoners, it3 conduct was immune from liability to a victim of 

che esczped prisoner's criminal z c t s ,  ~3 it involved simply a 

~lanning-level functior! which w2.s m i n h e r e n t  f e a t u r e  o f  dn 

4The f ac t s  a l leged  and t he  ev idence presented in t h e  i n s t a n t  
case show obvious operational-level activity which is n o t  barred 
by g o v e r m e n t a l  immunity in t ha t  the fzilure of the guards to 
p r o p e r l y  supervise the inmates placed in t h e i r  cus tody  can hazdly 
b e  considered a discretionary funcrion of t he  g o v e r r - e n t  which is 
inherent in t h e  ac t  o f  governing. um, 468 So. 2d at 
918. The conduct of Lhe DOC, moreover,  is similar t o  the  
nonexc lus ive  examples the suprene court l i s t e d  in T r i m o n  as 
i n d i c a c i v e  of existing c ~ m i ~ l l  law d u t i e s  of care: thc  acgllgent 
o g e r a t i o n  of  motor vehicles or the handling of firearns by public 
employees dur inq  the course of  t he i r  employment f o r  the p u r P s e  
o f  enforcing compliance with  the law. =+ I t  9 2 0 .  Indeed, 
b e f o r e  the  trial of the case, tH'e DOC admitted. that it was 
negligent in aliowing the  t w o  p r i ~ o n e r s  to escape, hut t . h a t  it 
o w e d  no duty to the victim hecause his i n j u r i e s  were n o t  a 
foreseeable consequence of  DOC b.s admitted negliqence. 
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e s s e n t i a l  gavernmental ro l e  assigned t o  the  Department. cc. 
Everton v ,  wi11- , 468 S o . .  2d 9 3 6 ,  9 3 9  (Fla. 1985) ( i + w  

E l f O r C S e l l t :  officer's decision 0' i ~ h e t h e r  t o  arrest 23 indiTridua,l 

f o r  an Offense is a basic discretionary, judgmental d e c i s i o n  which 

inherent  in enforcing the k w s  of the s c a t e  and is t he re fo re  

immune from l i a b i l i t y ) .  Tn so holding, the c o u r t  proceeded 

dir@CEly t o  che secand gzacg of the. anzlysls the  c o u r t  approved ia 

u?XlQIl ,  i.e., the issue of governmental immunity, bur neve-r 

r e a c h 2  che cpes  t i o r !  of whether any kury o f  ca re  existed.. 

3~ focuslcq on t h e  d i s c r 2 c i o n a r - y  n a t u r e  of ipmate 

ciissificaticc, it is p o s s i b l e  t h a t  the c';urI'- in ?&dish considerEd 

t hz t  .EL du ty  Etfose because' o f  the special  r e l a t i o n  becwee.9 L ~ E  DOC 

and the In!at=. Indeed, the following s r a t a e n t  in the op in ion  

suqgescs thar, a cause oi action might h;i-Je been stated if the  

? l a i n t i f f  ha6 p l e d  5 c l f f e r e n ~  t h e o r j  of 1 i Z b i L i t Y :  "The c o m p l a i n t  

i n  this case was based o c  t h e  c l a s s i ? i + c a t l o n  End assigrmefic Of 

Frlnce [ t h e  inmzte] and n o t  on the p o s s i b l s  neqliqence o f  the  

dcpartrnenL's employees having a direct: and operarLonal- l e v e l  d u t y  

t o  supemise  him a d  keep h i m  confined at t he  time of his escape. I' 

?.eidish, 468 so.  2 d  at: 9 3 1 - 3 2 .  Clearly, t h e n ,  Redciisb p r o v i d e s  a0 

a u t h o r i t y  f o r  concluding that  the Depzrtmcnt can never owe a common 

law duty LO one i r , jured b y  the intentional, tortious a c t s  Of an 

escapee who had. been placed in the DOC'S custody. 
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In t h e  case w h i c h  t he  majority c i t e s  t a  support  its conclusion 

that the s t a t e  cannot be h e l d  l i a b l e  f o r  injuries, s t ~ m i n g  from the 

orrec tions v ,-vanxl/ criminal acts  or' its escapees, p m a  r t m e a L Q =  c 

Ehe ct)urt: quotes tbe following e x c e r p t  from 7eg t of H e z l t h L  

R- ; 1 t a t i v e  Services V .  whzlev, 5 7 4  So. 2d at 102-03 n.1: 

' ' I  [ T l h e  Depar tnent  of  C o r r e c t i o n s  has no spec i f ic  d u t y  t o  p r o t e c t  

ind iv idua l  mevbers of the public frcm escaped inmztes. I v w /  2 0  

Fl&. L .  Weekly at i'3382. A complete readinq  o f  the  zbove r 'ootnot le 

in Whz2.e~ shcws, howeve.r, that ths  scprme c:ourt was ilct: c o n f r s n t e d  

w i t h  the issue of  whether a c~nur,c~. l a w  du ty  of c z r e  c o u l d  z r i s e .  

?.zther, che c e r t i f i e d  q u e s t i o n  b e f o r e  the  COUT: i n  Whzley was 

wnerher t h e  assig-riixient of juvenile deli.rlquents to an E2S d e t e n t i o n  

faclli ty was an inherently g o v e r m e n t e l  functian p r o t e c t e d  b y  

sovereiqn immunity, a ques t ion  the c g t l r t  answered i n  the negat ive.  

13 arguing th&L the +ssicpment: c o n s t i t u t e d  a d i s c r s t i o n z r y  E C t  for 

which sovereiqn i.mur,ity had n o t  been wz.jveci, iiRS relied o n ,  mOng 

o t h e r  cases, p,eddish V .  Smith. 3r. r g j e c t i n g  t h i s  argument. the  

couz: in Whalev distinguished the facts  in Reddish f r o m  

before i t  and made the following p e r t i n e n t  obse-rvations:  

Moreover, Reedist.1 is fxrt5er d i s  tinqulshed 
because the depar tment  of  cor3:ec:cion.s has no 
specif ic  duty to p r o t e c t  i n d i v i d u a l  me-nbe-rs of 
t he  public from escaped ixnztes while H?,S has 
specific s t a t u t o r i l y  imposed d u t i e s  t o  p r o r e c t  
children. 5- yamuni [Dmar tment  a f  Health & 
Rehahilitat i v s  Ser v7cez ' v ,  Y W  i ,  5 2 9  So.  2d 
2 5 3  ( F l a .  1 9 8 8 1 1 .  i=isi sLatutory duties 

-~ 

toward childreg are, ultirnzrely,  the main 
difference between this case and prisoner 
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c1ses such 3.3 Reddish - . , and we decide this . 

case s o l e l y  cn H2St du ty ,  n o c  the  du ty  of any 
o ther  cpwernmental agency. 

?!halev, 5 7 4  So. 2d at 1 0 3  3.1. 

Consequently, I maintain that the quoted porL ian  from Whalev, 

referred to in Vann, m c a c  simply that a statutory duty WZS ir,posp_Ti 

5 ugor, HRS f o r  the  p r o t e c t i o n  of ch i le ron  t ransferred t o  its care, 

whezeas no such duty  w a s  placed on the DOC by s t a t u r e  f o r  t h e  

s r o t e c t i o n  of m e n h e r s  cf the public f r o m  escaped. prisoners. 

Nothing in h3alev addresses the  qucstlon of whether an mser ly ing 

C S ~ G P ,  l i w  duty of  p ro tec t ion  may zrise in f avor  of r n ~ n b e r s  of  the 

ge.neraI public once 2 5r;ecial. re . lz t ionshi1~ has been estzhllshed 

between a s t a t e  agezc-y and. 2 perscn e n t r u s t e d  t o  L t s  charge wnom 

the a5.enc:r knows to be 1 i : c e ~ y  to c a x e  bodily 'nz,n to ct%rs if n o t  

p r o p e r l y  c o n t r o l l e d .  

6 

c -Why the  c o u r t  consiciered it: necsssary t o  emphas ize  the 
axistencrl  s . s r A r i i r n r t (  d11r-y 2s a ? i s : . i w u i s h i w  f z c t c ~ r  is 
unclear in t h a t  the c s u r r  otnerdise rr,encioned that  one who takes 
a person i n t o  cus tady  owes such p e r s o n  a cc~mmon ~ E W  d u t y  of  caT2, 
2nd in s u p p o r t  thereof  the c o u r t  rzie-rrr?d. LO Xegtzterner,: (Second)_ 
o f  T o r t s  5 3 2 0  (1965), Fer',ainioq t c  t ne  Z u t y  of  a g e r s o n  having 
custody or' anotner  t o  c o n t r o l  the conduct of  t h i r d  persons. 
Consequently, as a common law duty of , .  care exists under  such 
C!.ICUIIL~LUIIL~~, l l i r  $ ~ j ~ . c i ~ n  of t h e  o p ~ n l ~ n  d i c c t t e c i n g  t h ~  
i n g o s i t i o n  of a sratlucory dury appeazs n o n e s s e n t i a l  t o  the 
couz t  I s  decision. 

6Although no s t a t u t o r y  duty  exists, clearly DOC has the 

whi.cb g ives  r i se  t o  the  special  relati0ash:i-p di3cusged under 
B@_t-,a t eve nt s e c t i o n  315 (a), 
(19891, make3 DCC "cesponsihle for the i - m a t e s  and f o r  the 
o p e r a t i o n  o f ,  and shall have sugervisor~ arid p r o t e c t i v e  care ,  
custody, and c o n t r o l  o f ,  a l l  . . . matters connected with, the 
correctional systern .  1' 

S t d t u L u ~ y  r- iqhr;  of c o n t r o l  ovez  i r x a t c c  p l a c e d  in its custody, 

S e c t i o n  9 4 5 . 0 4  (11, F l o r i d a  S t a t u t e s  

17 
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Al though  I have found no Florida Suprene Court o p i n i o n s  

d i r e c t l y  supporting Lhe majority's dec i s ion  that DOC i s  c o t  under 

a d u t y  t o  exercise reason&le care t o  c o n t r o l  the  conduct of  an 

inmate in o r d e r  t o  prevent  him o r  he r  from doing harm t o  anot'ner, 

I admit that authority f o r  sane is f u r n i s h e l l  in t h e  three d i s t r i c t  

co t i r t s  of appeal cases cited in Vzng: ,D;trkc?r v. fAumhv, 510 So. 2d 

9 9 0  (?la. 1st DCA 1987); Gs,orQe v .  Yit?k r.~mmu nitv Con t r o l  C C W - , . ,  

6 3 9  So. 2 2  661 (Flz. 4th ~ I C A  1,0941; and a-orc! v .  Metronolit?? 

k q ? ~  Count.r, 5 2 2  So. 2 &  96 (Fla. 22 DCX 19.931,  ati h v o l v l c g  

victins of attacks by escapec,s from c u s t o d i a l  r e s t r a i n t s  p lzced  on 

them 5 y  various governqez t a l  e n t i  ties. Unlike appel . lee ,  I z.m 
I .  

u n a h l z  to distinguish t he  f a c ~ s  in the  above cdses from those at: 

b a r  i _ n ,  o r d e r  t o  reach 2 d i f f e r e n t  r e s u l t .  My position is simply 

chat  all. three were incorrectly 2eclded +s a rnztter of lzw. 

Alt-hcugh these opinions emphasize the  lack of a s p e c i a l  

r e l a t i o n s h i p  be tween c5e p e r s o n  Izjureci and the p c r t i c ~ l a r  

governmental e n t i t y ,  none aedress t h e  q u e s t i o n  of whether, because 

of the  existence of a special. r e l a t i o n s h i p  hetween a custodian and 

the p e r s o n  placed in c m f i n e q e n t  as d e s c r i b d  i n  R e s t a t e n e n L  

s e c t i o n  3 1 5 ( a ) ,  the  ca re t zke r  could owe a d u t y  t o  i n d i v i 6 u a l  

members 02 the general public i n j u r e d  by the person in i t s  C m K r O l  

as  a reasonable consequence of its neg l igen t  failure t o  monitor 

such g a s o n ' s  conduct. TITUS, the zbove three cases ignore or 

overlook tne special  r e l a t i o n s h i p  recogr\,ized under s e c t i o n  315 (a) , 

a p p a r e n t l y  because the Florida Suprene Court has n o t  yet 

' 18 
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specif -Lza 

r- 

ly EcknowLedqed its  app icab  

c 

i t y  in any of its o p i n i o n s  

involving negligent a . c t ions  brought: aga ins t  public agencies, and 

the confusior,  spawned b y  this cmission cont inues  to plague 
, .  

appellare c o u r t  decisions. I 

1 an therefore  or" the v iew t h z t  because of  the special  

r e l a t i o n  betwe% the DOC 2nd. the two i.?mates placed in i t s  c i i ~ t c d y ,  

2 duty of c x e  was cwec t o  appelLee's deceased husbacd t o  the same 

e x t e s t  a3 it exists z t  comqon law b e t w e e n  private persons. 

L i z b i l i t y  wzs therefor? correctly imgosed  upon t h e  DOC as d r s s u l t  

of che criminal. acts of the escapees, pe:rsoIls whom the DCC knew t o  

be likely LO cause bodil._t harm to o the r s  if it di2 c o t  s x a r c l s e  

rzascr,&le C E E  LG c o n t z o l  then from d o i n g  such harm. 

AS E resulk o f  the Csnfusion prsv ious ly  alluded t o ,  i COECCT 

wi th  the majority in cer t i fyis lg  t o  the  Florida SUPrellle COUrE 2 

' A n  Eddi t lona l .  r535cn for such cooitrsian is the te.nZency of  
some of the  d i s t r i c t  C ~ C Z ~ S  LO read c e r t a i n  p o r t i o n s  of the  
s u p r m e  C O U ~ E I S  o p i c i o n s  in i s a l E t i o n  and o u t  o f  c a n t e x t .  F c r  
example, in marc v, Zit&< co  mmunitv C m r o l  Corn, tae court 
relied upon the  foLlowing quoted material as suppor t  f o r  ics 
conclusion that govermeztal responsiSili ty t o  manage persons 
under criminal. sen tences  flows f r o m  the gcate's i nhe ren t  police 
power  t o  e a f o r c e  che laws, and, therefore, the c5allenged. 
a c t i v i t y  c o u l d  n o t  g i v e  r i s e  to a duty of care: 

exercises i t s  discretionLry power TO eglforce compliance w i t h  t'nc 
laws duly enacted by a governmental body is a matter of  
governance, f o r  which there has never been a common law d u t y  of 
care. I Georcre, 639 So. 2d at 663 ( q u o t i n g  T r i a l o n  Park ,  468 So. 
2d at 919). See a l s o  the following statenent i n  Everton 77, 

Willard, 4 6 8  S o .  2r3 936, 9 3 8  ( F l a .  1985): "The victim of  a 
criminal offense, which might have been prevented through 
reasonable law enforce.qent: a c t i o n ,  does nor. establish a common 
law duty of  cars to the individual citlz=.!! and resulting t o f t  
liability, absen t  a sgecial duty t o  the  victim." 

'"Eow a 
yUvt-mtntnL c - t i t y ,  thzouqh i t . c  o f f ic :a . l s  a n d  pmpl n y ~ p s .  

19 
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q u e s t i o n  of great  pub 1 i c importance. I t h i n k  , however, 

ques t ion  should be more narrowly t a i lo red  t o  the f ac t s  and 

b e f o r e  US t o  ask: 

WETHER THE DEPARTFENT OF CORRECTIONS , WIGS 
IS IN THZ BUSINESS OF TAXING CHARGE OF Z'ERSONS 

HARM TO OTHEXS IF NOT, CONTROLLED i3Y IT, IS 
UNDER A DUTY TO ZXERCISE REASONABLE CARE TO 

WEOM IT mows TO BE LIKELY lro CAUSE BODILY 

CONTROL s u m  PEXSON~ TO PREVENT THZM FROM 
D O ~ X  SUC:-I KW-? 

In conclueing thzt  a common ~ E W  d u t y  is p r e s a t  under  

t h e  

law 

tS e 

circumstances, I t h k k  i t  important t.0 n n t e  that the  DOC advancsd 

a r w e n t  based on 2 d i f f s r e n t  theory from t h r t  addressed by t n e  

majority i n  i t s  ZecLs lon  t o  reverse .  Incieeci, the Deparment :  makes 

t h e  fallowiaq p e r t i n e a t  concessicc: "Iiad imzces ~ r u n e r  nnd 

Woolard sho t  an i nd iv idu+ l  in aonifay a t  the time they escaped from 

CCC cus tody  o r  w i t h l c  the parameters of Doc's search and r x a p c u r e  

t E 5 0 r t ~  i:nmcei=tc?-y = ; L - _ C ~  ~ _ h c  CccapQ, :,'1azo > J O V L ~  be yo r p i o ~ r i n n  a s  

Lo whether that  i nd iv idua l  w a s  owed a d u t y  o t  care by DOC."  

(Appellant's r e p l y  brier' a t  1 2 . )  The t h r u s t  of  the  Departaent's 

zrgument is t h a t  it owed no duty ,  because it w a s  n o t  foreseeable 

t h a t  t h e  h a m  which w a s  in f a c t  suffered would ensue f r o m  th.e 

inmates' escape, and it noted the t  RespBten ie-rlt s e c t i o n  3 1 9  , while 

imposing a h t y  of care upon those t ak ing  charge of dangerotzs 

persons, does n o t  define the scope 2nd extent of  such d u t y .  

In support o f  this argument, the DOC c i t e s  M c C a i n I l  Florida 

P o w e r  c o  ro., 5 9 3  So. 2 6  500 ,  502  (FLa. 1 9 9 2 1 ,  which s t a t e s :  "The 

duty  element of  negligence focuses on whether t h e  defendant ' g 

2 0  
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conduct foreseeably created a broader 'zone o f  risk' t h a t  poses a 

general. t h r e a t  of h a m  t o  o t h e r s . "  The court continued t h z t  each 

defendant who crgates a r i s k  is required t o  e x e r c i s e  prudence 

wheaever o t h e r s  miqht conceiv&ly be in,jurr?d as a r e s u l t  of t h e  

defendancis br:each of such risk. i t  concluded  its disczssion w i t h  

th.e fallowing admonition: I' [TI he t r i a l  and a.ppellaC2 C o u f t S  crlnT;Ot 

find a Lack of  duty if a foreseeahle zone  af  r i s k  rnorz likely than 

rmt is created by t h p  c i s f ~ n d a n r . ' ~  U. at: S ( l 3 .  

It is L p p e L l m t ' s  p o s i t i o n  that azy negligence the DOC 

c3mmitre.d i n  pe,-itting the two i,zmates t o  escape. Ercm its ctlstod:/ 

d i d  n o t  c r e a t e  a forssep,&le zone  o f  r i s k  which encompzssed thQ 

victim, becz.use t h e  f 2 . c ~ ~  disclose t h t  t h e  victim's i a f c r i e s  were 

suffered more than 3 0 0  miles frcm t h e  >lace  of escape, a z r o s s  two 

s t a t e  lines and 46 hours follawinq t he  escape. Thus, t h e  

Department contends tha t  the facts a t  bar 6ete-ntinative 

rega re lag  whether  it was fOfes?e&bie L ~ L  u (3C 's  zegliqent ccnc2ucL 

w o u l d  create a zone of r i s k  wnich pas2C a. qmeral  thrzat of ham to 

others. pfccz i?, 5 9 3  so. 2d. ar- 5 0 3  n . 2  (citiaq m t s t e r n c n t  

IZiistrondl o f  Tor  tz 5 2 8 5  (1965)). 

in Its discussion or' why the f z c ~ s  denonstrate the lack of Zny 

foreseeeble r i s k ,  t he  DOC c i t g s  Wilson v .  Deoartrnent Q f P i ~ b l ~ ~  

Szfet-,v h C G  r e C t _ i O l x ,  5 7 6  SO. 2d 490 (La. 1991), a case which 

pmvides  

a victim 

zone o f  

a more spec i f i c  t e s t  than NcCaig f o r  d e t e m i n i n q  whether 

of an escaped prisoner's criminal a c t s  comes w i t h i n  the 

risks that can be considered il reasonably foreseeable 

21 
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consequence resul  t i n g  from a cus todian  ' s negligeot a c t .  The tes tl 

there  adopted, howeve.r, p r o v i d e s  little assistance to appellint's 

cause. The c o u r t  s t a t ed :  

In resolving the scope or' the ciuty issue, 
improper enphasis has occaslonzlly been placed 
. . . on the proximity or' t i m e  and c i i s tace  
between the escape a d  the  e:ic.zpepls of fense  
that caused the  injury to his v i c t i m .  The  
p r o p e r  q u e s t i o n  is whether the o f fense  
occurred  d u r i n g ,  or as an Integral  part of, 
the process  of e s c e p i n g .  

Wilsoq, 5 7 6  So. 2d L L  493. In so & e c i d h g ,  the court A O L Z ~  t ha t  

the opera t ive  word in the analysis is l f p r ~ ~ ~ ~ ~ ,  'I because " t h e r e  is 

no bright-line p o i n t  of  d e l i n e z t i c n  which will satisfactcrily 

z s s i s t  a m u z t  in milkinq the a p p r o p r i i t e  2utly-tisk anzlysis." -- Iq ,  

at 4 9 4 .  It CGnCluded that  the time and dis tance  from the escape t o  

che time and place of i n j u r y  were but two fac tors  among many wnich 

i n t e g r a l  part of, t h e  p rocess  of escaping. U. 

tha t  the i n j u r i e s  suffered by a p p ~ l l o e ' . s  AenRdent t ranspired 2urlr.g 

2.n integral part of t h e  inmates' process  of  escape, 2 s  t h e  facts 

d i s c l o s e  tha t  rhey occur red  at a time 

con  tlnuing t h e i r  f Light from cus Cody. 

a p p l y i u y  Llie L ~ S L  npproved in McCain 

while the  two escagees w e r e  

Bec:ause I conclude, ar"ce.r 

tha t  thc  DOC'S negliqence 

more likely than n o t  created a foreseeable zcne of r i s k  t h a t  

22 
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included the ham suffered -Y the victim, I wau 

second issue raised by the DOC.. 8 

d 1. Eim as t o  the 

Appellee urges a3 a p o i n t  of reversal  in her cross-appeal that: 

t h e  tr ial .  cmrt e r r e d  in pe-mltt ing the j u r y  t o  a n p a r t i o n  

noneconomic danagcs between negliqent and i n t en t iona l  t o r t f  easors , 

m d ,  i n  so dclng, it misconstrued the i n t e n t  o f  the Legislature in 

. m & c t i n g  s e c t i o n  7 6 8 . 8 1  ( 3 ) ,  Florida S t a t u t e s  (1985), 2 p a r t i o n  or" 

t h e  ccmpazative EauLt s t a t u r e .  AS to this issue, L w u l c  also 

&:firm. 

9 

in allowinq appcrcionment of  & . a m ~ 5 e s ,  the trial. CSUZ'. 

prcceeded accsrding t o  the p r o v i s i o n s  of  section 768.91 ( 3  1 , which 

p r o v i d e s  : 

( 3  ) AZPORTTONMEXT O F  DAMAGES. - -iE cases 
t o  wnich this section applies, the court shall 

'1 w c u ~ d  also Lffirn a11 oi CCC'S YemLifi inq issues.  he 
tb ird  point: urges  rsversal  on Lhe ground that the t r i a l  c o t i r ~  
erred in allowing an exper t  w i t n e s s  t o  u p i n . e  t h a t  the i n j u r i e s  
t h e  v i c t i m  s u f f e r e d  were a reasonably f o r e s e e a l e  consequence o f  
the DOC'S negligence in perniLtinq the i.nma.te5 t o  esczpe. 
Alrhough 1 q r e e  w i t h  the DOC that the  c o u r t  erred i n  perm.it t ing 
the testimony, because the o p i n i o n  had the e f f e c t  of  app ly ing  a 
legal s t m d z r d  t o  a set  oi f a c t s ,  I t h i n k  the e r r o r  w a s  ha-mless 
c m s i d e r i n g  the c o c a l i t y  o f  o t h e r  evidence sugportiw t h e  
v e r d i c t .  T a l l a h n s g c ? e  Me m o r d  R ~ , a i o n a l ,  MeLicca!. C t r .  v .  

M F e b ,  5 6 0  S o .  2d 778  ( F l a .  1990). A s  t o  t he  f h i l  issue, thzt  
the lower cour t :  erred in r e f u s i n g  t o  g i v e  a requested s p e c i a l  
jury instruction defining the term "rzasonably foreseeable, I* 
agree w i t h  zppel lee  that  Florida Standard J u r y  Inst ,rrction 5.1 (c) 
adequately c o v e r e d  the request. as &&,S V ,  E dward M .  
Cha&ottrae, Tnc., 338 So. 2d 2 7 1  (Fla. 1st DCA 1 9 7 6 ) .  

L 

'The j u q  allocated 50 perceizt: of t.he fault t o  the 
Department and 2 5  percent  t o  each of t h e  two inmates. 

23 
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enter j udgment  aga ins t  each party l i a b l e  on 
t he  basis of such party's perc2ntaqe of  f a u l t  
and n o t  on the  basis or' the  d o c t r i n e  of j o i n t  
and several liability; p r o v i d e d  t h a t  wirh 
respect  t o  any par ty  whose percentage of f a u L t  
equals o r  exceeds that of a particular 
claimant, t h e  court shall enter judgment w i t h  
respect to economic damages aga ins t  that  p a r t y  
on the  basis of  the d o c t r i n e  of j o i n t  and 
s e v e r a l  l i a b i l i t y .  

(Zrnphasls added. ) 

Although McGhee concedes that no Florida decision has as yer 

v b e t h e r  the above subsecticn authorizes O f  

f a u l t  betwea,? ba th  n e g l i g m t  a d  intentionzi ciefadants  In the  sane 

a c t i o n ,  sne r e l i e s  upon sec t ion  7 6 8 . 8 1 ( 4 )  6 s  +n indication t h a t  

legislature iztez2eci t c  exclude intentional t o r t f e a s o r s  frcm 

h i t  of the comgzr;tlve f a u l t  s t a t u t e  . section 7 6 8  A 8 1 (4) (a) 

( 5 )  explain: 

( a )  5h i s  s e c t i n n  zcoliss z e o l i u m c e  
C Z S P , S  [ , I  . . . [which] i nc ludes  . . . civil 
a c t i o n s  f o r  damages h 3 . s ~ ~  iipnn t - h m r i e s  of 
r , q T  iqegce, strict l i a b i l i t y ,  producrs  
l l & i l i t y ,  professional m l p r a c t i c e  whether 
couched in terms of  con t r ac t  01: t o r t ,  o r  beach 
of w a r r a n t y  and like theor ies .  In determining 
whether a czse f a l l s  within t h e  te-m 
"negligence cases,"  the c o u r t  shall look  t o  
t h e  substance of the a c t i o n  and noL the 
conc luso ry  terms used by the parties. 

(b) The section does I I ~ L  anulv t a  any 
act ion brought by any person t o  recover ac tua l  
economic damages resulting f r o m  p o l l u t i o n ,  LQ 
a v  ac tion bas ed imon an i n t m t i a a a l  tor:t ,  or 
t o  u y  cause of ac t ion  23 t o  which applicaticn 
or' t he  doc t r ine  of j o i n t  and several  l i a b i l i t y  
is specifically provided by chapter 403, 
chapter  4130, chapter 517, chapter 5 4 2 ,  or 
chapter 8 9 5 .  

2 4  

the  

t h e  

and 
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(Emphasis a d d e d . )  (Foo tno te s  omitted.) 

. .. 

The DOC argued successfully b e f o r e  the t r i a l  c o u r t  thar th .e  

two i m a r e s ,  who were n o t  named par t i e s  to the action, were 

partially +t fault based upan their i n t e n t i a n z l ,  criminal conduct; 

therefore, the j u r y  should cclnsider the p e r c e n t q e s  of f z u l t  o f  211. 

t o r t f e a s o r s  in reaching its verd ic t  on damages. Due to the n o n -  

n e q i i g m t  n a t u r e  o€ the inmates' a c t s ,  McGheo, now contends t ha t  

D O C ' S  claim f o r  2pportlonment must be barred by the  provisions of  

section 76a .91(4) (b) , excl~dinq from its  o p e r z t i o n  m y  ac t ion  based 

upon an i n t a t i o n a l  t o r t .  

McShee arcjces that her  i n t e r g r e t a t i o n .  of the s t d t u t e  is 

c g n s i s t e n t  with the csnvcn law ru l e  orzve:itir,g a defendanc from 

raiSlnq tke defsnse of  c o n t r i b u t o r y  n ~ g l j . g e n c e  cccs s u c h  cefenCant  

has  been found. l i a b l e  because or' his or her i n t e n t i o n a l  conduct. 

XcShee admits char. sne did n o t  charge the DCC w i t h  ELI inrencional 

'tort in her ccmp1E. in~ ,  'cur. contends  t b a c  t h e  earlier czses S ~ C W  

t h a t  fault based on neqliqence cannot b@ cornpared with f z u ' l t  

grounded on InLznt iona! .  con6ucr. It foLlows, under  her theory,  

that ir is nor  fair to allocate resgnnsibility m o n g  neglicent and 

intentiooal t o r t f e a s o r s ,  because t h e i r  conduct is governed by 

d. i f ie ren t  legal standards. 

McGSee concludes that  t h e  comparative fault s t a t u t e  is i n  

derogation of  cornman law, chus s h o u l d  be s t r i c t l y  c o n s t r u e d .  In 

support  of her arqument, she cites l Q D S A S a w  T m S  r, .-cO.x.; 



, "  

i g g i ) ,  wherein an a c t i o n  was Srought  on behalf of a mentally 

trznsportztion service, and school d i s t r i c t  f o r  t he  bus d r i v e r ' s  

m o l e s t a t i o n  of the child. On appeal,  the  transportation service 

and. school district argued t h a t  the t r i a l  couzt e r r e d  by refusing 

t o  allow t h e  j u r y  t o  comgare the f a u l t  of the i n t e n t i o n 2 1  

t o r t f e a s o r  ( t h e  bus dr iver )  w i t h  their own fault, w h i c h  was based 

on negliqence. The c o u r t  afikmed, r z e s o n h g  t h a t  intuitional E c t s  

. - -  defendant whose d u t y  it is t o  p r o t e c t  the p l a i n t i r r  from the  

several lizSility to the  e x t m t  it would o t h e m i s e  zipply under  

common Law.  It e,qlai.ns t 5 a t  under the cornon law, j o i n t  and  

sever21 l i a b i l i t y  was o n l y  imposed aqaiiis t j o i n t  t o r t f  e a s o r s ,  

defined as p 2 r t i e . s  whose negligence combined t o  produce the 

plaintiff's i n j u r y .  Thus, 6 defendant cou ld  not rzduce his o r  her 

Liability by p o i f i t i n g  t o  wrongdoing (negligent: o r  intentional) 

w h . i c 5  occirred in 2 sepzrate t r a n s a c t i o n ,  2nd he or she could n o t  

seek contribution e.:ccept: from a j o i n c  t o r t f e a s o r .  3 2 5 2 5  

7 6 8 . 3 1 ( 2 )  ( a )  & ( c ) ,  F I ~ .  s t a t .  (1,989). Consequencly, it is the  

A c a d e m y ' s  p o s i t i o n   ilia^ because sec t ion  760.01 allows c p p o r k i o n m e n t  

2 6  
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in cases involving j o i n t  t o r t f e z s o r s ,  bl says nothing a,out nan- 

joint: tortfeasors, it: does n o t  alter t he  common law ru le  
. .  

p r o h i b i t i n g  c o n t r i b u t i o n  among non- j o i n t .  to r t fezsors  . 

The Flarida Defense L&wyers Assacicrion has filed an amicus 

b r i e r '  in this appeal urging af2imaace of t he  ts.ial c o u r t  ' s +c t i o n ,  

and it distinguishes m a s  Stat e Bznk 5 T-, because the s t a t u t e  

there was worded in terms of  a parLy's negligence. and n o t ,  as in 

Florida, in terns of a party's Moreovez, it ci tes  c o n t r a r y  

21ic:'iority t i l lowing a negligent defecdant  t o  a p p o r t i o n  IizbiLity 

u i t h  an intention21 5 9 0  A.3d 

332  (N.Z. 1,991) The Associaticn explains  that s ~ h , i L e  ar! 

in t e n t  iona!. t o rEf=zso r  could not  seek con t r ihu t ion  E rcm d neg 1 i 4 en t 

t o r t f easo r .  It a l s o  refsrs ta case Law indicating that  although a 

t h i r d  parrry's conduct may b e  inteztional, such f a c t  does n o t  

grecluce the z p p l i c a L f o n  of cornpzzztive negligenca between t h e  

Lied i t  COE, ,  585 SO. 2d 2 7 4  (Fla. 1991,) (in a i r c r a f t  owner's suit 

aga ins t  flying se-Tice f o r  negligent hi . r inq or retention or' 

ernplOyQe who s t o l e  and crashed owner's plane, flying service was 

t o  lock p l a n e ,  d e s p i t e  employee/thier''s intentianal t o r t )  - 

Afrer  considering the arcpments by counsel a d  the Euthorities 

cited, I would aff i rm as to this issue. It is clear t ha t  

27 
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c omp asa t iv e 

negligence. 

by appellee 

conclusion, 

fault s t a t u t e  specifically zpplies t o  zctions f o r  

5 7 6 8 . 8 1 ( 4 ) ,  F l a .  Stat .  (1989). No a c t i o n  was brought  

on the theory of intenticnal t o r t .  In reaching my 

f an greatly persuaded by the cogent  ana lys i s  of the 

2 8  
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W i t h  the advent of cmparacive neyligence,  thc all -or-nothing 

Mozeover, under tbe cwiiqarative fault s t a t u t e .  j n i n c  t o r t f  easors 

I '  



. (. 

I regardless of  whether they have been or could have been joined a5 

defendants." 6 2 3  so. 2d 2t 1185. 

I consider that tne cornparztive fzult s t a t u t e ,  in precluding 

the  c3rnparing of fault in m y  +c t ion  ba.sed upon in ten t ion21 f a u l t ,  

expressed an i n t e n t  t o  r e t a i n  the CoInmon law rule forbidding an 

intentional t o r t f e a s o r  from reducing his  or her li2bility by the  

p a r t i a l  negligence of. the p l a i n t i f 5  in an action based on 

i n t s t i o n a l  tort. However, suc5 exc lus ion  has no a p p l i c E b i l i t y  t o  

an action, such as t ha t  at bar, based solely on neqligegce, and, 

consequently, the fault of  b o t n  negligent and i n t e n t i o n a l  

to rcfeasors  may a p p r o p r i a t e l y  be q p o r t l o n e d  as a m e a s  or' fa..i.rly 

distributing the los s  accdrding t o  the perceatage o f  f a u l t  of each 

party c o n t r i b u t i n g  t o  the 105s. t o  I would therefore  affirm as 

this issue. 

30 
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IN THE CIRCUIT COURT OF THE SECOND J U D I C I A L  CIRCUIT, 
FLORIDA IH AND FOR LEON COUNTY, 

Case No. 92-853  
C I V I L  D I V I S I O N  

CAPRIE MARIE EUTWETT 

P l a i n t i f f ,  

v5.  

STATE OF FLORIDA 
DEPARTMENT OF CORRECTIONS 

/ *  

Defendant - 
1. . / 

THIS ACTION was tried b e f o r e  the Cour t  w i t h o u t  a jury Th 
parties waived t h e i r  r i g h t  to a trial by j u r y  and aqKeed to a Court  

d e t a k i n a t i o n  of all matters of l a w ,  as w e l l  as a l l  factual i s s u e s  

which had not prev ious ly  been resolved by stipulation or admiss ion .  

The Court, having duly considered all relevant: matters, and being 

otherwise  f u l l y  advised i n  the premises, finds and decides, as more 

f 

f u l l y  set f o r t h  below, that f i n a l  judgment should be entered i n  

Plaintiff's favor, a g a i n s t  the State of Florida, Department of 

Corrections (DOC) , i n  the amount of $1,300,0&. 00. 

The damages of $1.3 million were agreed to by both parties  

The 

p a r t i e s '  stipulation ta such  damages is clearly i n  t h e  b e s t  

i n t e r e s t s  of both  parties. The Plaintiff w i l l  be spared from 

having to r e - l i ve  t h i s  h o r r i b l e  a t r o c i t y  i n  a jury t r i a l  

proceeding.  T h e  Defendant  w i l l  avoid  the possibility of a judgment 

be ing  entered against it in excess of $1.3 m i l l i o n ,  and the facts 

clearly support a judgment: g r e a t l y  in excess of such agreed upon 

after significant litigation on various complex issues. 
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sum. 

The recognition of  such  reasonableness by counse l  f o r  the 

r e s p e c t i v e  p a r t i e s ,  and the C o u r t ,  should be worthy of grea t  weight 

by the Florida Legislature in it5 c o n s i d e r a t i o n  of any claims b i l l  

w h i c h  may be filed on behalf of t h i s  Plaintiff, especially 

c o n s i d e r i n g  the underlying facts of this case, as set f o r t h  

h e r e i n a f t e r ,  which t h e  Plaintiff should not be required to 

s u b s t a n t i a t e  any f u r t h e r .  

The  Cour t  he reby  approves the stipulation as reasonable 

In May 1990, Ms. B u r n e t t  was working as a night a u d i t o r  at a 

and ending at inotel, her  n i g h t  shift b e g i n n i n g  at 11:OO p.m. 

7:OO a.m. At approximately 4 : 4 5  a . m .  on May 25, 1990, she heard 

the sound of a s w i n g i n g  door next to her d e s k  a n d  as she turnad 

around a black man came at her w i t h  a gun, 'grabbed her around the 

neck, and put the gun,to her head.  he man robbed her of the m o t e l  

funds and abducted her from the motel so as to prevent her from 

c a l l i n g  the police. He threw her into an awai t ing  car  where 

another  man a s s i s t e d  him, and they fled w i t h  Ms4 Burpett as t h e i r  

hostage. During the next 29-hour period s h e y s  repeatedly taped 

and sexua l ly  v i o l a t e d  in every p o s s i b l e  manner. The a t t ack  

included a n  approximate seven-hour per iod  during which she  was 

sexually battered,  both orally, vaginally and anally, physically 

and mentally t o r t u r e d  and threatened with her life, and forced to 

fondle t h e  rapist's penis and p e r f o m  o r a l  sex on h i m  while he 

forced h imse l f  upon her, While not b e i n g  

raped,  d u r i n g  t h i s  29-hour ordeal , M5. Burnetst w a 5  bound and gagged 

while she w a s  be ing  kidnapped to M i s s i s s i p p i .  Per abductors told 

. .  

sitting on her chest. 
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h e r  they had just escaped from j a i l  and they would never  go back to 

j a i l  alive. 

Ms. Burnet t  wus finally a b l e  to escape from her abductors 29 

hours  a f t e r  they took  her hostage. Although she survived tha 

b r u t a l  rapes and mental t o r t u r e ,  s h e  suffered e x t e n s i v e  vaginal. and 

rectal t i s s u e  t ea r ing  and b r u i s i n g ,  suffered an i n f e c t i o n  t o  her 

u r i n a r y  t r a c t ,  and suffered some r e s i d u a l  left leg paralysis. Her 

psychological i n j u r i e s  i n c l u d e  awaking at 4 : 4 7  a . m .  every morning  

to tha sound of t h a t  s w i n g i n q  door arid nightinares three or four 

t i m e s  a week,  all assoc ia ted  with a choking sensation. She is 

a f r a i d  to be alone. She canno t  work. She suffers severe 

depression and cries frequently. ' The emotional and menta l  

suffering and pain she  experienced is beyond comprehension and w i l l  

cont inue forever. ~ 

/- 

*" . 

The S t a t e  has stipulated and agreed that the black u s s a i l a n t  

w a s  Dempsey Alexander Bruner  and t h e  other assailant, a white 

was John Fred Woolard, both of whom had escaped from t h e  custudy Of 

t he  DOC on May 2 4 ,  1990, as a result of t h e m e  l iqenca of the DOC. 

Although admitting that the DOC was negligent in maintaining the 

custody of inmates Bruner and Woolard, 

hmates escaped as a r e s u l t  of'such negligence, DOC contends t h a t  

it is not. liable to Ms. B u r n e t t  f o r  her i n j u r i e s  caused by such 

escapees, based upon several  theories, none of which have m e r i t .  

The DOC s i m p l y  misperceives the law applicable to the f a c t s  of t h i s  

caae. 

3 

and admitting that Such ' 
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In Nc~somcv.Dcpf.ofCorrecfwns, 435 So.2d 8 8 7  (Fla. 1st: DCA 1983), 

a Doc inmate escaped l a w f u l  custody  and s h o r t l y  t he rea f t e r  raped 

MS. Newsoma, MS. N e w s o m e  filed an  a c t i o n  aga ins t  the Doc f o r  

dazage s h e  suf fered  in such rape which resulted from negl igence  i n  

the superv i s ion  and c o n t r o l  of such inmate. The C o u r t  hald that, 

in dete-mining  DOC'S liability, i t  made no difference whatsoever  

t ha t  ths inmate actually escaped from a Department  of 
/ 

Trznspartation Work Center whore he w a s  "on loan" to such agency by 

t h e  DOC. DOC is l i a b l e  f o r  D3T1s negligent supar;-visian becnuga DOC 

h2s  t h e  r e s p o n s i b i l i t y  for supervising inmates remanded to it by a 

C c u r t  a5 part of an imposed s e n t e n c e .  

In a d d i t i o n ,  the C o u r t  held t h a t  ' I .  . . DOC is n o t  e n t i t l e d  to 

t h e  s h i e l d  of sovereign immunity i n  carrying out its s t n t u t o q  

c - ra t iona l  d u t y  of r superv is ing  such inmates. - . I '  Newsome, 435 

Sa.Zd at 8 8 8 -  Florida law c l e a r l y  provides t h a t  the DOC is l i a b l e  

to persons who suffer i n j u r i e s  proximately caused by its n e g l i g e n t  

superrision of inmates in its custody. Sovereign immunity has been 

rxived f o r  such negligent acts. Divkhnof  Co~&rrsv. W ~ I Z G  4 3 8  So.2d 

4 4  6 (Fla. 1st DCA 1983) . 4 5 6  

So.2d 1204 ( F l a .  1st DCA 1984), establishes the stzte's duty to 

v a n ,  of known dangerous conditions created by its f a i l u r e  to 

Emig v. Slate Dept. of Heailh & Rehab. Ser., 
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full in the 
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flight from custody i n  F lor ida .  An a n a l y s i s  of t h i s  

u t i o n  of the conflict of laws i s s u e  i s  s e t  forth in 

at tached capy of t h i s  Court's O r d e r  Denying DOC'S 

Motion to D i s m i s s .  A consideration of what a c t s  occurred i n  which 

s k a t e  is relevant o n l y  to a resolution of t h e  c o n f l i c t  of laws 

issue, and has absolutely no th ing  to do w i t h  proximate cause and 

foreseeability. 
c- 

The "zone of r i s k "  t3eory advanced by DOC does not 

specifically r e f e r  to the s t a t e  baundary line as t h e  end of: i t s  

zone of r i s k ,  or a r e a  of r e s p o n s i b i l i t y ,  because a r b i t r a r y  

l i m i t a t i o n s  of t h a t  n a t u r e  .would be c l e a r l y  errcneous. Although 

such t h e o r y  is only argued in u vague and g e n e r a l  manner, w i t h o u t  

specific legal  precedent, such a r b i t r a r y  limitations are i n h e r e n t  

in its zone of r i s k  pefense. Proximate  cause and foreseeabi l i ty  

issues do not involve state boundaries, county lines, or other 

l i m i t s  of p o l i t i c a l  subdivisions , b u t  involve a consideration of 

fac ts ,  unique to each case, to see if there are a series of events  

that foiclow in a n a t u r a l ,  direct, and continuous sequence probably 

resulting from the W C ' s  negl igence.  If Ms. Burne.tt '8 i n j u r i e s  nra 

Only possible consequences of the DOC'S negligence, then t h e  State 

is not liable. Thus, o u r  i n q u i r y  is whether h e r  in jur ie s  are the 

probable consequences of DOC'S neqllqent act because t hey  are those 

"that a p e r s o n  by pxudent human f o r e s i g h t  can anticipate as likely 

to resu l t f1  from the negligence of DOC- Pope v. Pinkcrton-Hays Lumber Co., 

120 50.2d 2 2 7 ,  at 2 3 0  (Fla. 1st DCA 1960). 

8 



.1. 

I * .  

1 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 

6 

The evidence i n  t h i s  Case is 50 compelling that the DOC 

s t i p u l a t d  and agreed that it was fo re seeab le  that i nma tes  Bruner 

and Woolard would attempt to escape  from custody of t h e  DOC. 1ft 

was f u r t h e r  s t i p u l a t e d  'chat it was foreseeable that if an escape 

occurred, and if the opportunity e x i s t e d ,  these inmates would 

Commit v i o l e n t ,  criminal acts upon m e m b e r s  of the p u b l i c ,  

specificzlly t o  include f o r c i b l e  rape  of a n  older white woman. 

Inmate  B n n e r  was classified as a ''close custody inmate" by the DOC 

because of h i s  violent past and his current sentences f o r  sexual 

bat te ry ,  kidnapping, and robbery ( i n v o l v i n q  an alder whi te  woman). 

'Inmate Woolard was a l s o  classified as a '*c1ose custody inmate1*  

because of h i s  s t a t u s  as en habitual felony offender as well as h i s  

c u r r e n t  s e n t e n c e s  which included a c o n v i c t i o n  f o r  escape. 

The evidence shpws that the DOC knew that innate B r u n e r  W E S  

born in Brewtan, Alabama, which is located a s h o r t  dis tance from 

Holmes Correctional Institution, from which the escape occurred. 

The DOC k n e w  that inmate Bruner had lived in Brewton, Alabama, as 

an a d u l t ,  and had been arrested there on a charge of sexual 

battery, among o t h e r  crimes. It was c lea r ly  foreseeable that if 
s4 
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plaintiff, nor anyone else i n  Brewton, Alabama, were warned that 

Bruner and Woolard had escaped and migh t  be at large i n  Brewton ,  

f a r  the DOC'S negligynce, the i n j u r i e s  to Plaintiff would not have 

occurred.  

A d e t e m i n a t i o n  of whether there is a causal c o n n e c t i o n  

Florida precedent  f o r  such con ten t ion  nor does DOC at t :ompt  to 

define the l a t t e r  concept. To meet the DOC'S criteria f a r  

proximate cause, Ms. Burnett's abduction would have to have 

occurred from the doctor's office in Bonifay, Florida ,  where t h e  

f I 
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escape occurred. This over-simplified approach to proximate cause 

is equally as a r b i t r a r y  as DOC'S "zone of r i s k "  thea ry .  An 

a r b i t r a r y  line, at some c i t y ,  county or state boundary, or at same 

p o i n t  in t h e  sequence of e v e n t s  following a negligent act, canno t  

be drawn to limit recovery f o r  i n j u r i e s  suffered up t o ' t h a t  p o i n t .  

The t e s t  which must be a p p l i e d  is whether o r  not there is a 
I' 

n a t u r a l ,  , direct, and contr inuous sequence between the DOC'S 

negligence and the crirainal acts inflicted upon Ms. B u r n e t t  and 

whether it can =eaS,;anably be s a i d  that but f o r  the DOC'S negligence 

Ms. Burnett's i n j u r i e s  would n o t  have occlczrred. A s  shown above, 

Ms. B u r n e t t  meets these  tests of  p r o x i m a t e  cause. T'he bmtal, 

savage, and p e r r e r t e d  assault upon Xs. B u r n e t t  was not merely a 

"possible consequence" f o r  which the State is not l i a b l e .  

A mentally disordered sex of fender, who h.zs bean classified 

and sen tenced  as an h a b i t u a l ,  v i o l e n t ,  felony offender is likely to 

commit v i o l e n t  criminal acts ,  including sex offenses, if he has the 

o p p o r t u n i t y  to do 50. That is t h e  reason the DOC stipulated that 

it was foreseeable that Bruner  would e s c u p s  if he could; and 

f u r t h e r  s t i p u l a t e d  t h a t  it was foreseeable t h a t  if he escaped, he 

would commit violent crimes, including s e x  offenses, if he had t h e  
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t h i r t y  years in p r i s m  as habi tua l ,  violent felony offenders,  w i t h  

no reduction i n  time because of p r i s o n  overcrowding. Such sentence 

would be consecutive to the s e n t e n c e s  they were se rv ing  a t  t h e  time 

Of t h e i r  escape,  and they wauld f o r f e i t  a l l  earned gain t i m e  

accrued up to the t i m e  of escape .  Thus, the consequences f o r  the 

escape, alone, were virtually the same as the consequences f o r  arty 

o t h e r  convic%ion,  other than the death  p e n a l t y .  Because the 

consequences f o r  the escape were so severe, B r u n e r  had n o t h i n g  t3 

lose by kidnapping Ms. Burnett to p r e v e n t  her f r o m  r e p o r t i n g  the 

robbery. And he had n o t h i n g  to l o s e  by savagely  and wantonly 

a t t a c k i n g  h e r .  The robbery occurred because they needed money to 

complete their planned escape. The kidnapping occurred to =void 

b e i n g  captured for the  escape. The DOC was, st i l l  in fresh pursuit  

of Brmer and WQolard at the tine of Plaintiffts i n j u r i e s ,  as 

defined i n  S e c t i o n  941.35, Florida Sta tu tes  (1990). The escape was 

not over and complete. Had there been no escape, and its attendant 

consequences ,  mast likely Ms. Burnett would n o t  have been kidnapped 

and sexual ly  assaulted. But, because of the f a c t s  of the escape, 

and the consequences thereof ,  Bruner  could n o t  leave Ms. B u r n e t t  to 

r e p o r t  t h e  robbery.  S h e  was abducted and raped as a d i rec t  . 

consequence. o f  the escape and would have been murdered had she not 

succeeded in f l e e i n g  t o  sa fe ty .  None of this would have happened 

had DOC p r o p e r l y  fulfilled its responsibility f o r  superv i s ing  these  

inmates; n o r  would t h e  injuries have occurred if DOC had warned the 

public, i n c l u d i n g  P l a i n t i f f ,  af  the escape of B K U n @ r  and Woolard 

and t h e i r  dangerous and v i o l e n t  p r o p e n s i t i e s .  

I .  

f 

6 
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st is, therefore ADJUDGED 

BURNETT I recover from Defendant , 

that 

STATE 

10 

Plaintiff, CARRIE MARIE 

OF FMRIDE,  DEPARTMENT OF 

CORRECTIONS, the sum of  ONE MILLION THREE HUNDRED THOUSAND 

($1,300,000.00), t h a t  shall bear  i n t e r e s t  at the r a t e  of 12 

DOLLARS 

percent 

a yearl for w h i c h  l e t  

DONE AND ORDERED A . a  

Florida, t h i s  3 

execution i s sue .  

/-* / I 

C o p i e s  f u r n i s h e d  to: 

Dawn wiggins Hare 
P. 0. Box 8 3 3  
Monroeville, AL 56461 

Virg in ia  Buchanan 

Pensacola, FL 32581 
P .  0. Box 12308 / 

Pamela Lutton S h i e l d s  
A s s i s t a n t  Attorney G e n e r a l  
Departxent of -gal A f f a i r s  
The Capitol - Suite 1502 
Tal lahassee ,  FL 32399-1050 
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IN THE C I R C U I T  COURT OF THE SECOND J U D I C I A L  CIRCUIT 
m AND FOR LEON COUNTY, FIXRIDA 

Case No. 92-833 
CSVXL DIVISION 

~ :.. CARRIE MARIE BURNETT 

Plaintiff , 

vs. 

STATE OF FLORIDA 
DEPAKTHENT OF C O W C T I O N S  

Dezendant . '.- / 

/ -', I>\ 

.. *- .- 
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premises ,  it is, therefore 

ORDERED AND ADJUDGED that, for: the reasons set f o r t 5  

DOC'S Motion To Dismiss be and the same is hereby hereaf ter ,  

8 DENIED 

The facts alleqed by Plaintiff i n  her complaint reveal what  

must undoub ted ly  be a woman's w o r s t  nightmare. Plaintiff was 

kidnapped by t w o  escaped f e l o n s ,  who took  her to an adjacent  state 

where they repeated ly  raped her and violated h e r  in every 

c ~ n c e i v a b ] . e  fashion. Had all of these' activities taken place 

w i t h i n  t h e  S t a t e  of Florida, existing case law would c l e a r l y  

suppart Plaintiff's e n t i t l e m e n t  to present  her case to a jury I to 
f 
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W 2 
U 

seek compensation f o r  her devas ta t ing  i n j u r i e s .  S e e  Ahvsome v. 

DeparrmenfofCorrecfwnrofSraf~ofFlofida, 435 so,Zd a87 ( F l a .  1st DCA 19831 

and Divbion qfcurrecfwnr v. m n ,  4 3 8  s0.2d 446 ( F l a .  1st DCA 1983). 

This case only became5 nove l  by v i r t u e  of t h e  o t h e r  f a c t s  alleged 

showing that none of the i n j u r i e s  to P l a i n t i f f  occurred w i t h i n  t h e  

State of F l o r i d a  Where the DOC'S n e g l i g e n t  acts occurred .  Thus, 

the application of Conflict of L a w s  p r i n c i p l e s  come i n t o  play. 

PrioC to 1980, Florida court's adhered to t h e  in f l ex ib le  mle 

t h a t  i n  persona l  i n j u r y  a c t i o n s  t h e  substantive law applicable is 

the law of the State where t h e  i n j u r y  occurred,  s a m e t i m e s  referree 

to as ler I z i  delicri . E . g . H o p b  v. Lackheed Aircrufi Cop., 2 0 1 SQ .2d 7 4 3 

(Fla. 1967). In 1980, however, Florida receded from such 

in€ lG 'x ib le  rule 2nd adopted the "significant r e l a t i o n s h i p  t e s t "  as 

set forth in the Ra-ratkttcrrr (second) ofConflicrofLaws, s 5 149-146 (1971). 

Birfrop v. Florida SpecicJry Paint Co., 389 so.2d 999 (Fla. In Bishop, 

S u p ,  the C o u ~  noted that the 'Lheory s e t  forth in t h e  R e s r d m t  does 

not t o t a l l y  reject the "place of t h e  i n j u r y "  r u l e ,  and indeed, 

under m o s t  circumstances such place of Fnjury'wguld be the dec i s ive  

consideration in deterrnininq the applicable law. In B k b p ,  supra, 

however, the C o u r t  did not: a p p l y  the law of t h e  p l a c e  of i n j u r y .  

In 1981, the Supreme Cour t  a p p l i e d  the. "significant relationship 

t e s t "  set f o r t h  i n  the &stalemen1 and held, based on the facts of 

t ha t  case, t h a t  the s u b s t a n t i v e  laws of the s t a t e  where the 

personal  in jury occurred would control in t h a t  case. Slate F U m  Mufwd 

Auto lmurnnce Ca v. Ohen, 406 So.2d 1109 (Fla. 1981). The reasons  

I 

1980). 

. .- . . . . I . - . .. - -- 
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g i v e n  by the Court in B k h p ,  supra, and Ohm, supm, why the I*placo of 

the i n j u r y  r u l e "  would control most cases is because of ce r t a in ty ,  

predictability, uniformity of r e s u l t ,  and ease in t h e  de t e rmina t ion  

and application of the law to be employed. The choice of law 

issues i n  t h e  instant case is f u r t h e r  complicated, however, because 

t h e  i n j u r i e s  t ook  place in t w o  d i f f e r e n t  sta tes .  

Plaintiff was assau l t ed  and kidnapped Fn Alabama and t a k e n  

ecross its s t a t e  l i n e  to M i s s i s s i p p i ,  where she was repeatedly and 

v i o l e n t l y  raped. There w e r e  t w o  p l a c e s  of i n j u r y .  M i s s i s s i p p i  

has no particular i n t e r e s t  in the outcome of the litlgation between 

the State of F l o r i d a  and a resident of A l a b - z m a .  It m e r e l y  

happened to be the p l a c e  where Plaintiff was a b l e  to flee f r o m  her 

captors  a f t e r  they had t he re  raped her i n  the course of their 

fleeing from Florida ko  same unknown d e s t i n a t i o n .  By a p p l i c a t i o n  

of the "significant relationship t e s t " ,  as the cour t  did i n  BLrhop, 

it is clear t h a t  M i s s i s s i p p i  law should not apply. In BkhOp, suprq 

several  r e s i d e n t s  f r o m  Jacksonville boarded a small plena i n  

Jacksonville to t r a v e l  to North Caro l ina  f o r  tf weekend vacation. 

The plane crashed w h i l e  traveling over South Carolina a f t e r  i t s  

eng ine  failed. The Cour t  held t b a t  South Carolina l a w ,  w h i c h  

would preclude recovery under  the facts of t h a t  case, should not 

a p p l y  because it had no significant relationship to t h e  case, Its 

relationship was lfl1mited to the happenstance of the p lane  coming 

i n t o  contact w i t h  South Carolina s o i l  after developing e n g i n e  

trouble in unidentified a i r space . "  id at 1000. I n  the i n s t a n t  
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case, MissFssippL's relationship is limited to the happenstance of 

these Florida p r i s o n  escapees t r ave l ing  across Mississippi, W i t h  a 

hostage €ran Alabama, to some other unknown location. Compared to 

F l o r i d a  and Alabama, Mississippi c l e a r l y  has the least significant 

r e l a t i o n s h i p  and its laws should not applya By a p p l i c a t i o n  of t h e  

t e s t  adopted i n  Bishp,supra, as set forth i n  the &farentent, it is also 

c l e a r  t h a t  Alabama law should not govern- 

Alabama is the place f romwhich  Plaintiff was kidnapped, which 

was also her place of residence at that time. Plaintiff has since 

moved from A l a b a m a  to the S t a t e  of Virgin ia .  V i rg in i a  c l e a r l y  has  

no significant relationship' in t h i s  mztter, but Alabama wauld if 

Plaintiff s t i l l  resided there. Plaintiff's having moved f r o m  

Alabnma c e r t a i n l y  decreases A l a b a m a '  6 relztionship and its interest:  

in this case and reduces the possibility of its laws being applied 

in t h i s  case. other  c o n s i d e r a t i o n s ,  however, have greater w e i g h t  

in t h i s  Court's canclusion t h a t  Alabama law shauld rmt apply. 

Alabama, unlike F l o r i d a ,  is still i m u n e  from suit f o r  an a c t i a n  i n  

tort as alleged i n  this case. There is 'a$parently some non- 

judicial forwn i n  Alabama which can consider claims of this nature ,  

b u t  there i s t i l l  remains sovereign immunity from c i v i l  s u i t s  in t h e  

Cour t s  of A l a b a m a ,  If such law applied Ln this case, as t h e  DOC 

c o n t e n d s  it should, t h i s  a c t i o n  would have to be dismissed. 

Applying such a t heo ry  in t h i s  case would be c o n t r a r y  to the public 

p o l i c y  of' the S t a t e  of F l o r i d a .  Whether foreign laws ~m 

r e p u g n a n t  to t h e  l aw of t h e  forum s t a t e  is a s i g n i f i c a n t  f a c t o r  in 

c o n f l i c t  of laws d e c i s i o n s -  Wd-Marf Srores v. Budget Rent-A-Cm, 567 So-Zd 
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928 ( F l a .  1st DCA 1990); E e a t r q  v. CoUege Centre of Finger Lakcr, 

18 F . L . W .  133 (Fla. 4th DCA, December 30, 1992). 

It is the p u b l i c  policy of the State of Flo r ida  to permit  a 

Civ i l  ac t ion  to l i e  against the State basad upan the a11agad 

nagl igence  of a s t a t e  employee, but to limit the amount of auch 

rercovary to a m a x i m u m  of $200,000.00. The p u b l i c  po l i cy  ha8 baan 

enunciate? by the leqislature of t h e  State a f  Florida,  whose 

members were elected by the people  of t h i s  State, § 762.28, Fla. 

Stat. ('1992). It is the law of this s t a t e  that l i a b i l i t y  may be 

imposed, and a jury verdict retxrned aga ina t  the DOC, f o r  its 

negligent superrision o f  Fnmates, which gives rise to an e s c a p e  by 

such ,inmates, who cause i n j u r i e s  to t h i r d  persons.  Nmmmc. suprs 

/- 

and wyq supm The negligent acts giv ing  rise to the  i n j u r i e s  

On such occurred i n  this skate, where suit was brought, 

s i g n i f  lcant: public policy matters  as sovereign immunity, the United 

S t a t e s  supreme Cour t  has held t h a t  the law of t h e  s t a t e  where the 

SOvereigTI 1s being p r o p e r l y  sued should apply. v. N d ,  4 4 0  U. S .  

B 410, 99 S.Ct- 1182, 59 L.Ed 2d 416 (1979). 

The facts allaged in Plaintiff ' 8  first amended c m p l a i n t  are 

legally sufficient to withstand the DOC'S motion to dismiss. Venue 

is prope r  in Leon County.  This C o u r t  has jurisdiction over the 

Flo r ida  law part ies  and the subject matter of t h i s  action. 

controls the r i g h t s  and liabilities of t h e  p a r t i e s .  The f ac t s  

alleged o p e r a t i o n a l  l e v e l  f u n c t i o n s  of t h e  DOC employees, f o r  which 

there is no sovereign immunity. The stztels c o n t e n t i o n  that it 

.- 
. *. . -. - , . 
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Owes no duty to Plaintiff, because she w a s  kidnapped by W c ' s  

p r i s o n  escapees from across the s t a t e  line in Brewton, Alabama, a 

Stone's throw from the place of escape in Florida, is not: supported 

by any citation of authority. Had this Plaintiff been kidnapped 

and raped a long time subsequent to the escape, or a great distance 

from the place of escape, then the q u e s t i o n  of duty, breach and 

proximate ca6se may well preclude recovery. I n j u r i e s  to such a 

p e r s o n  could j u s t  as e a s i l y  have occurred following a lawful 

expiration of a prison sentence, w i t h  no rehabilitation by t h e  

inmate,  But the f a c t s  alleged in this complEint reveal a 

kidnapping in t he  course of completing an escape. Such kidnapping 

may very well not have occurred b u t  f o r  the escape and DOC 

n e g l i g e n c e .  These facts are sufficient to, withstand a motion to 

dismiss ,  and if supported I are sufficient to 

allow a jury to deternine if Doc's breach of duty was the proximate 

Cause of Plaintiff's i n j u r i e s ,  and assess damages. 

*. . 

by proof  at trial, 

The Motion to D i s m i s s  should  be and is DENIED, and the 

Defendant s h a l l  f i l e  its answer to the F k s t  Amended Complaint 

w i t h i n  twenty  (20)  days from the d a t e  hereof. 
P 

DONE AND ORDERED in Chambers, at Tallahassee, Leon County,  

. . .  



Fv W 

Copies  furnished to: 

Dawn Wiggins Hare 

Monsoeville, AL 36461 
P .  0. Box 8 3 3  

V i r g i n i a  Buchanan 
P. 0 .  Box 12308 
Pensacola, FL 32581. 

Pamela L u t t o s  S h i e l d s  
A s s i s t a n t  Attorney Genera l  
Depaemeri'c of Legal Affa i r s  
The C a p i t o l  - S u i t e  1502 
Tallahassee, FL 32399-1050 
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