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STATEMENT OF THE CASE

Petitioner, Port of Palm Beach District, is a publicly owned
business chartered by the Legislature. Respondents, Gary R.
Nikolits and the State of Florida, Department of Revenue, are
respectively the Palm Beach County Property Appraiser and the
agency responsible for overall supervision of the assessment and
collection of taxes.?

In 1992, the Palm Beach County Property Appraiser assessed
those portions of land and buildings owned by the Port of Palm
Beach District which were leased out to private, profit-making
corporations. Some of the assessments were only against buildings
owned by lessees of the Port.

Petitioner filed a declaratory judgment action in 1992 to
contest those assessments. The year 1993 was added by amendment.
Three tenants, thé Florida Sugar Marketing and Terminal
Association, 1Inc., Birdsall, Inc., and the Florida Molasses
Exchange, Inc., intervened. They are the real parties in interest,
since all of Petitioner’s leases provide for a total pass-through
of ad valorem taxes to the tenants. Through its leases, the
incidence of the taxes falls squarely on the tenants.

Petitioner has no financial interest in this case whatsoever
because of the tax pass-throughs. Its participation here and in
the lower courts is solely for the benefit of its tenants. If it

does not pay the taxes, no mechanism exists in Chapter 197, Florida

! The Department of Revenue is only a proper party in a tax
assessment challenge when it is alleged that the assessment is
contrary to the Florida Constitution. Section 194.181, F.S.
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Statutes, for its lands to be sold for nonpayment of taxes.

The Circuit Court, Hon. John J. Hoy, entered Summary Judgment
in favor of Petitioner and the Intervenors, finding that the Port
of Palm Beach District is a political subdivision of the State of
Florida and immune from taxation, but that material issues of fact
exist with respect to the claims regarding the leasehold interests
of the lessees. The Court denied Summary Judgment with respect to
the ad valorem taxability of the leasehold interests of the lessees
of the Port.

Subsequent to the hearing on the Petitioner’s and Respondent’s
Motion for Summary Judgment, Count II of the Intervenors’ Amended
Complaint was dismissed, since all parties stipulated that the
Property Appraiser had made no effort to assess the leasehold
interests of any of the tenants. The Property Appraiser deposed
various Port officials and those depositions are in the Record on
Appeal.

The District Court of Appeal, Fourth District, reversed the
Order granting Summary Judgment. State of Florida, Department of
Revenue v. Port of Palm Beach District, 650 So0.2d 700 (Fla. 4th DCA
1995).

References in this Brief to the Record on Appeal are R-(page
number), and to Petitioner’s Initial Brief on the Merits are IB-
(page number). References to the Brief of Amicus Curiae, St. Lucie
County Port and Airport Authority ("SLCPAA" herein) are AB-(page

number) .




STATEMENT OF THE FACTS

The Port of Palm Beach District was created by the Legislature
as "a body corporate". Its charter provides that it is proprietary
in nature rather than governmental.?® Ben Murphy, Executive
Director of the Port, testified by deposition that the Port of Palm
Beach is a "landlord port". This means it leases its facilities
out to wvarious businesses. The Port has made a profit, called
"retained earnings", for the years during which Mr. Murphy has been
at the helm. The 1992 annual report shows total revenues rising
7.4% from the previous year - from $6,100,801 to $6,549,892, and
retained earnings increasing from $22,675,680 to $26,063,936. The
Port has never declared a "dividend" to the people of Palm Beach
County of these retained earnings, but on the other hand, it has
not imposed property taxes, either. The Port has built cruise ship
terminals and warehouses at its expense. The Port charges dockage
charges. For example, a 500’ ship pays $500 per day.®> The Port
charges "wharfage" for the privilege of moving cargo over the dock
at the rate of $1.05 per ton. The Port does not require bids for
prospective tenants. Recently, the Port commissioners set a policy

to determine a lease payment based on 10% of the costs of the

2  See Chapter 74-570, Laws of Florida 1974, Art. XX: "It is
hereby determined and declared that each and all powers conferred
by this Act and the exercise thereof are proper public and
proprietary purposes."

* There is no qualitative difference in the docking function
between the port and a marina where smaller commercial vessels such
as dive boats dock, such as the Riviera Beach municipal marina next
door, except as to the size of the boats that can be accommodated.
Leased out marinas are taxable, Mikos v. City of Sarasota, 636
So.2d 83 (Fla. 2d DCA 1994).




cruise line’s terminal buildings.

Various products moving through the Port include sugar,
molasses, containers, cement, fuel oil, fruit, sod, frozen goods,
food, furniture, golf carts, linens, pillows, and the like.

The Port consists of approximately 187 acres, of which 65
acres are waterfront. There are no public facilities at the Port
such as beaches or marinas, or even a picnic area. There are no
public fishing piers, restaurants, nor public retail outlets.

The Port’s annual report, which reads much like the annual
report of a Fortune 500 company, has this to say at page 10:

Sugar  has experienced another outstanding vyear,

surpassing last year’s all time high in production. The

Sugarcane Growers Cooperative broke three records during

the 1992 growing season - harvesting and grinding the

most sugarcane in a single season; producing the most

sugar in a single crop; and producing the most sugar in

a single day. These records were broken even though for

the first time in the co-operative’s 30 year history, 81%

of the crop was mechanically harvested. Traffic at the

Port of Palm Beach was brisk as truckloads of raw sugar

were stored in the 20,000 ton warehouse prior to being

loaded on barges. The Port continues to reap the
benefits of an agricultural industry that remains an
economic powerhouse in Palm Beach County.

The Deposition of Jean C. Rainbow, General Manager of the
Florida Molasses Exchange, stated that the Exchange has seven
employees on its payroll and ships molasses out of the Port on
ocean or bulk tankers described as being tankers of about 23,000
metric tons in size. About 90% of the black strap molasses becomes
cattle feed. Before the Molasses Exchange began using the Port of
Palm Beach, it tried to utilize Port Everglades, but found the

distance to transport the product from the Lake Okeechobee area was



"very inconvenient". The Florida Molasses Exchange represents all
seven of the sugar mills, owned by six companies around Lake
Okeechobee. The Exchange represents 100% of the sugar industry to
dispose of and market the black strap molasses by product.

Fred Hill, general manager of the Florida Sugar Marketing and
Terminal Association, Inc., stated that the last sale of sugar
before his deposition was 5,600 tons to Supreme Sugar in Louisiana.
The domestic market price for sugar, because of Congress’ largesse,
is 21 cents a pound, while the world price is currently about 11
cents a pound. The Federal government controls imports to keep the
domestic price at a little above 20 cents a pound. Barges carrying
10,000 tons deliver sugar from the Port of Palm Beach to the
refinery where it is processed. During 1992, about one million
tons of sugar passed through the Port.

The Port’s witnesses claimed that the Port serves a
"governmental-governmental" purpose because the Port generates
dollars in the community. This is the same beneficent effect of
any major employer such as IBM, Motorola, or a business like the
Palm Beach Mall.

THE 1992 ASSESSMENTS
No assessment was made of the channels, turning basin, jetties,
breakwaters, public landings, wharves, docks, markets, parks,
recreational facilities, or other "port facilities" as defined in
Section 315.02(6), Florida Statutes, since those are not leased to
the various tenants.

The challenged assessments are as follows:



Parcel |.D. No. Description Assessed Taxes
(Al 56-42-33-19-001) Val ue
0000 Maritime Ofice BUI|dI ng 2,399,155 $62,962.56
0010 Bldg., @lfstream Inc. 3,429,721 89,645.96
0020 Eagle Cenent Co. Buildings 1,842,774 48,166.38
0030 Eastern Cenent Corp. bldgs. 330, 190 8,839.81
0050 Bldgs = P. B. Steanship 227, 830 5,953.44
0060 Fla. Sugar Marketing & Term 1,812,556 47,376.54
0070 Birdsall, Inc. 206, 446 5,396.08
0080 Bldg. |eased Teeters Bros. 144, 691 3,781.93
0090 Bldg. leased to CGulfstream 533, 400 13,938.35
éAH 56-42-33-22~-001-)

010 Florida Ml asses Exchange 944, 715 24,692.93
0020 Birdsall, Inc. 4,005,484 104,695.24

The tax rate is approximately $26.13 per $1,000 of assessed
val uation.

Petitioner inplies that the taxes inposed by Pal m Beach
County, the Palm Beach County School Board, City of Riviera Beach,
etc., sonehow are the Port's responsibility to pay. Each of the
| eases contains a covenant for the Tenant to pay all taxes. For
exanpl e, Paragraph 13 of the Eagle Cenent |ease dated June 24,
1983, provides:

13. Taxes and assessments on premses. It shall be the

duty of Tenant to pay any and all |awful fees, |icenses,

dues, assessnments and taxes which may be levied against

Tenant and/or the Prem ses hereinabove described, and on

additions and inprovenents thereto, and on equi pnment used

as part of the property and in connection therewith or
| ocated thereon.

If the tenants do not pay the taxes as additional rent, there
is no nechanism by which the Palm Beach County Tax Collector can
force Petitioner to pay the taxes inposed. It is up to Petitioner
as landlord and as a responsible public body to require the tenants
to pay the taxes as additional rent, per their |eases.

6



The |eases provide that the inprovements are the property of
the tenants until termnation of the |ease. The assessnents that
were made in several cases are only on the buildings."

The Port of Palm Beach District is a business. It conpetes
with port facilities located on privately owned property, such as
Port Laudania in Broward County, the Belcher oil termnal on Fisher
Island in Mam, nost of the land on the Mam R ver where smaller
ships ply the waters fromMam to Haiti and the Bahanmas, and
various locations in Tanpa Bay such as the TECO facility.® |If the
Qpinion of the District Court of Appeal, Fourth District is
reversed, the Port's tenants will receive a subsidy from the other
taxpayers in Pal m Beach County in the formof a shift of ad valorem

taxes onto the honeowners and other taxpayers of the county.

¢ Section 196.199(2)(b), F.S., provides, in part, " Nothing
in this paragraph shall be deemed to exenpt personal ﬁroperty,
buildings, or other real property inprovenments owned by the |essee
from ad valorem taxation." See Parker v. Hertz Corporation, 544
So.2d 249 (Fla. 2d DCA 1989) holding such inprovenents properly
taxable, even though the |ease provides that they revert to the
Hi || sborough County Aviation Authority at the end of the |ease.

5 The District tried to buy the Port Executive Plaza, |ocated
across U S, Hghway 1 from the port facilities. "Now the port
conmission nust submit a contract to the Resolution Trust
Corporation, said port attorney Robert Cook. . ..Cook and the
conm ssion believe that the property will make noney if tenants are
persuaded to stay in the plaza." Port Ofers $1.9 nillion for

Plaza. Pal m Beach Post, Novenber 24, 1992, p. 4B.
7



SUWARY OF ARGUMENT

Included in the Appendix hereto is a fold-out "decision
matri x" which nmay be useful in harnonizing the various decisions
which discuss taxation of governmental property. Each of the
decisions of this court and the District Courts of Appeal fits
somewhere  onthatmatrix, except Sarasota-Minatee Airport Authority
v. Mkos, 605 So.2d 132 (Fla. 2d DCA 1992), rev.den. 617 So.2d4 320
(Fla. 1993).

Section 196.001, Florida Statutes, provides that all property
in Florida is subject to ad valorem taxation unless specifically
exenpt ed. The Port of Palm Beach District is a "body corporate"
having proprietary powers. Although created by the Legislature, it
is not a political subdivision of the State having all the State's
general powers. The business of the Port of Palm Beach is business
- to provide a place for conpanies to conduct their businesses.
Those conpanies conpete with other businesses who pay their fair
share of taxes.

This Court held that the Hillsborough County Aviation
Authority's property is not "immune" from taxation. It has
consistently approved decisions holding that publicly owned
property such as the Capital Cty Country Cub in Tallahassee,
various shopping centers in Olando, the Daytona Speedway, the
Sebring International Raceway, etc., are not entitled to operate
free of property tax because they do not serve a "governnental =
governnental " purpose.

The Legislature provided in Section 196.199(4), Florida



Statutes, that public bodies which voluntarily enter into |eases

with profit-making businesses had best place a "tax stop" in the
agreement, because that property is taxable. Should any
“nmunicipality, agency, authority or other body corporate" be found
to be immune from taxation, that subsection is a waiver of that
I muni ty.

The Charter of the Port of Palm Beach District itself in
effect as of our taxing dates provides only for "exemption®. \Men
property is "exempt", failure to use it for public purposes results
in a loss of that "exenption".

Sound public policy denmands that if Florida is to have a
uni form system of taxation, business owners cannot obtain an
unconsci onabl e advantage over their conpetitors by noving their
busi nesses onto publicly-owned property.

This Court should affirm the Opinion of the District Court of

Appeal, Fourth District.




| NTRODUCTI ON

This case is about fairness. It should be intolerable to this
Court that hundreds of restaurants in Broward and St. Lucie
Counties pay their share of property taxes directly or through
their rent, while Burt & Jack's Restaurant = |ocated on choice
waterfront |and owned bythe Port Everglades Authority = or Chuck's
Seaf ood Restaurant, overlooking the Indian River on land owned by
the St. Lucie County Port and Airport Authority = seek freedom from
property taxes because a public body is their Iandlord.

Little Port Laudania and Alco Shipping pay huge property taxes
on their facility on the Dania Cut Of Canal in Broward County, as
do landowners along the Manm River, while giants Sea Land and
Crowl ey Caribbean Transport seek to do exactlythe sane kind of
busi ness, noving containers fromland to ship and vice versa, only
on a larger scale, tax free.

Eagl e Cement Conpany and Eastern Cenent Conpany, |ocated on
| and owned by Petitioner, would be granted a conpetitive advantage
over a cenment conpany operating on land it owns, were they freed
fromad valorem taxation.®

First, by affirmng the Fourth District Court of Appeal, this
Court can ensure that all business conpetitors pay an aliquot share
of property taxes. This ensures healthy conpetition anong

busi nesses.

s As an interesting aside, Rinker Cement Conpany inports
cement from its facility leased from Port Canaveral Authority.
There is probably a cement conpany in Florida that carries out all
its operations on taxpaying |and

10




Second, the other taxpayers of Pal m Beach County shoul d not be
forced to provide corporate welfare to the port's tenants by paying
their share of property taxes through higher millage rates, since
the taxes of Pal m Beach County honeowners are proportionately

increased if the port tenants' $415,000 annual tax is reduced.

11




PONT |: THE PORT OF PALM BEACH DI STRICT IS A PCLITI CAL

SUBDI VI SION OF THE STATE OF FLORI DA, AND IS ADMINISTERING

THE GENERAL POLIC ES OF THE STATE OF FLORIDA IN THE

LEASING OF ITS PROPERTIES TO NON GOVERNMVENTAL LESSEES.

Only a general unit of government possessing all of the powers
of the Sovereign can enjoy sovereign imunity. The Port's charter
denmonstrates that it is limted in geographical area, taxing power,
and function. This Court has long held that bodies such as the
Hi || sborough County Aviation Authority which operate one airport
are not inmune from taxation, for that very reason. Hllsborough
County Aviation Authority v. Walden, 210 so.2d 193 (Fla. 1968).
This Court recognized that because of its limted functions, an
airport authority is not a political subdivision of the State. The
case this Court cited there involved Port Everglades, Broward
County Port Authority v. Arunde:r Corp., 206F.2d 220 (5th. Cr.
1953) . That case correctly observed that the Broward County Port
Authority is in effect a business corporation. Forty one years
later, the Circuit Court of Broward County, after a lengthy trial,
found that the Broward County Port Authority is still a business.
Port Evergl ades Authority v. Markham Case No. 91-007088/09, Fi nal
Judgrment of August 4, 1994, copy included in the Appendix hereto at
A-1-12, Repl acenment of the 1885 Constitution with the 1968
Constitution and decisions of this Court have only strengthened the
holding of Arundel. The purpose of all Port Authorities is to help
busi ness do business. Any benefit the people receive is from being
able to be custoners of, say, the sugar conpanies at twenty two
cents per pound while the world price is half that.

12




The Port of Palm Beach District espouses a "binary" = on or
off = concept of immnity from taxation. |t argues that while the
Legislature can create and abolish a district, such a district has
conplete immunity from taxation during its existence. Petitioner
argues that no mater what the Legislature says in the enabling act,
e.g., that Petitioner's property is only vexempt" from taxation,
the Legislature is powerless to nodify this anorphous i nmunity
unless it termnates the District's existence.' The Legislature
arguably knew what it was doing when it so accurately described the
Port of Palm Beach District as a "proprietary" organization.

Petitioner first argues that Chapter 311, Florida Statutes,
identifies pronotion and continued developnent of a viable
"network® of deep water ports as an inportant governnental
function, but in the same breath speaks of "competing" ports. The
ports are either a network or they are not, and they probably are
not . As is the case of cities bidding agai nst one another to
attract professional sports teams, a port giving an inducement to
a conpany to locate at its facility wll operate to the detrinent
of the port where that conpany is presently located. Chapter 311,
Florida Statutes, only provides an orderly nechanism for spending
funds derived from the State Transportation Trust Funds for the
dredgi ng or deepening of channels, construction of wharves, docks,

etc., acquisition of cranes, environmental protection projects and

¢ |ndeed, the Legislature in g5 of Chapter 91-346, Laws of
Florida 1991, abolished the Port Everglades D strict and Port

Evergl ades Authority and transferred all its property to Broward
County effective Novenmber 22, 1994.
13



the like, and appointment of a fifteen person commttee from the
ports of the state to divide the pie.

There is a huge difference between a 'public purpose'
sufficient to authorize a sale of bonds, for exanple, and a
"governmental-governmental™ purpose, which is what a tenant nust do
in order for its property to be exenpt.' The Second District Court
of Appeal confused the two concepts in Sarasota-Mnatee, supra.

As a "landlord port", the Port of Pal m Bach District does
little nore than lease out land to businesses whose function it is
to make profits for their stockhol ders. Business activities of
tenants at the Port of Jacksonville do not serve a governnental-
governnental purposes. See, e.g., Mallard v. R. G. Hobelmann &
Conmpany, Inc., 363 So.2d 1176 (Fla. 1st DCA 1978) [the storage,
war ehousi ng and servicing of inported nmotor vehicles at the Port of
Jacksonville does not serve a public purpose]; St. John's
Associates v. Mallard, 366 so.2d 34 (Fla. 1st DCA 1978) [ Even
t hough Hobelmann’s lessor is performng a function which the
Jacksonville Port Authority is authorized to perform it is a
proprietary function conpeting wth other private enterprises in
Jacksonvil | e. ngt, John's and Hobelman’s operations were no |ess
proprietary and for profit than were those of Daytona Beach Racing
and Recreation Facilities District or the comercial [essees on

Santa Rosa Island". |d. @ 38.]

° For exanple, in the Port Everglades case, Judge Korda found
that the tugboats at Port Everglades served a governnental -
governnental function since they fight fires and have the ability
to contain pollution when requested. (A-7).

24



Because operating a place to dock ships is not unique to
governnment, viz. privately-owned dock facilities at Port Laudania,
the Mam River, the Belcher termnal on Fisher Island in Mam,
etc., Petitioner's next argunent that State statutes offering
support to publicly owned port facilities turns them into
governnent al - governmental operations nust fail. See, Mikos v. City
of Sarasota, supra footnote 3, holding that a municipal marina
leased to a non-governnental |essee serves or perforns no
governnental, nunicipal or public purpose or function.

Petitioner blurs the relevant dates, January 1, 1992 and 1993,
with the present. It is not known why the Port cites 1994 and 1995
acts of the Legislature at 1B-8, footnote 5 and 13-14, as such
|l aws could have no possible effect on the taxable status of the
Port's lands as of January 1, 1992 in the absence of retroactivity
| anguage which does not exist in those enactnments. As of January
1, 1992, Port Everglades was not part of county government as ms-
stated at I1B-8. And, to be precise, the Port of Jacksonville is
part of the consolidated City of Jacksonville, the lines between
Duval County and the City of Jacksonville being indistinct.

Whatever vitality Sarasota-Manatee Airport Authority, supra
may have had, has been vitiated by the same Court's later holding
in Sebring Airport Authority v. McIntyre, 623 So.2d 541 (Fla. 2d
DCA 1993), affirmed 642 so.2d 1072 (Fla. 1994). Neither the Second
District Court of Appeal nor this Court could not have reached its
governnental -proprietary conclusion w thout first finding that

property of the Sebring Airport Authority was not "immune" but only

15



"exyempt” from taxation. The Sebring Airport Authority has powers

identical to that of the Port of Palm Beach District, see Chapter
67-2070, Laws of Florida 1967, as amended by Chapter 82-382, Laws
of Florida 1982, Chapter 89-484, Laws of Florida 1989, and Chapter
91-415, Laws of Florida 1991. The Sebring Airport Authority
vigorously argued to this Court at Page 14 of its Brief on the
Merits in Case No. 82,489 that it was a political subdivision of
the State, entitled to immunity from taxation, citing Sarasota-
Manatee Airport Authority v. Mkos, supra.

The people of Florida have authorized only sixty-seven
political subdivisions in Art. VIII, Section 1, Const.Fla. 1968,
providing that the State shall be divided by law into political
subdivisions called counties. At |B-11, Petitioner argues that the
Legislature included "districts™ as "political subdivisions" in
Section 1.08, Florida Statutes. Petitioner msquotes the statute.

Section 1.01(8), Florida Statutes, states that the words
"public body, " "hody politic," or "political subdivision" include
counties, cities, towns, villages, special tax school districts,
special road and bridge districts, bridge districts, and all other
districts in this state. Contrary to the Port's suggestion at IB-
11 that this section defines "districts™ as constituting "political
subdi vi sions", reading that section and the Constitution together,
it is clear that the Legislature nust be referring to "counties" as
political subdivisions and all other districts as "public bodies"
or "bodi es politic"® for that section to be in harnony with the

Constitution.
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Section 189.402(6), Florida Statutes, does not create any
I muni ty. That section sinply defines "special districts" as
*@ocal units of special purpose government". This is clearly what
the Port of Palm Beach District is.

Governnment in Florida has often lent its credit, but not its
taxing power, to help citizens borrow noney at |ow rates. For
exampl e, Chapter 418, Part Il, Florida Statutes, provides for the
creation of "special recreation districts™ which can enploy revenue
bond financing to help residents of nobile honme parks and
condonminiuns to buy out onerous recreation |eases. The powers of
such districts in Sections 418.22 and 418.34, Florida Statutes,
mrror the powers the Legislature granted to Port of Palm Beach
District in its charter. The Port suggests that once the residents
of a condom nium form such a district to buy out the recreation
| ease, binary inmunity turns "on" and its |ands becone inmmune from
taxation, since the Legislature is powerless to prescribe
otherwise. A nobile home park recreation area should not be inmmune
from taxation because the owners used a public revenue bond
financing device to pay off the [ease.

Andrews v. Pal-Mar Water Control District, 388 So0.2d 4 (Fla.
4th DCA 1980), rev.den. 392 S8o0.2d 1371 (Fla. 1980), does not
control our case. That short decision reveals that none of the
| and sought to be taxed was |eased out. This case fits into our
"decision matrix"™ on the ™not leased" branch, hence the Court need
not have reached the question of whether the |ands were inmune or

not . Even though the Fourth District Court of Appeal wunartfully
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used the word "immune®, such land would still not have been

t axabl e. City of Sarasota v. Mkos, 374 So.2d 458 (Fla. 1975)
[Vacant land owned by a city but not |eased is exenpt, but taxable
if used for a private city, citing Panama Cty v. Pledger, 140 Fla.
629, 192 So. 470 (Fla. 1939) and City of Bartow V. Roden, 286 So.2d
228 (Fla. 2da DCA 1973)].

The Port relies on Eldred v. North Broward Hospital District,
498 So.2d4 911 (Fla. 1986), as holding that the 1968 Constitution
sonehow el evated a special tax district to the same inmmune status
as a County, arguendo overruling Walden, supra. This Court held
only that the North Broward Hospital District was an "independent
establ i shment of the state", so the statutory waiver of inmunity in
Section  768. 28, Florida Statutes, which also applies to
municipalities, applies to it. No Court has ever held that a Port
has a higher status than an "independent establishment of the
State".

In Hargrove v. Town of Cocoa Beach, 96 So.2d 130 (Fla. 1957),
this Court held that the term"political subdivision" excludes
bodies of limted purpose and authority such as the Port of Palm
Beach District:

The nodern city is in substantial neasure a |arge

business institution. Wile it enjoys many of the basic

powers of governnent, it is nevertheless an _incorporated
organization which exercises those powers for the benefit

of the people within the nunicipal limts who enjoy the

services rendered pursuant to the powers. To continue to
endow this type of oraanization with sovereian divinity
appears to us to predicate the law of the Twentieth
Century upon an Eiahteenth Century anachraoism Judicial
consistency loses its virtue when it is degraded by the
view of injustice. 1d. & 133, e.s.
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PONT 1l: THE CHARTER OF THE PORT OF PALM BEACH DI STRI CT

DEFINES IT AS A POLITICAL SUBD VISION OF THE STATE OF

FLORIDA AND GRANTS IT IMMUINITY FROM AD VALOREM TAXATI ON.

Petitioner is very wong at IB-11 when it argues that it
"governs" an area of 971 square mles or approximately 1/2 of Palm
Beach County. The actual area of the Port over which it has
control is only 187 acres, much snaller than the sawgrass Mall in
Broward County. Petitioner has no "governing" ability over those
971 square mles. It has no zoning power, no police power, nor any
other power over those |ands except to tax them if necessary.*

Petitioner argues at I1B-13 that the "clearest expression" of
its status as a political subdivision is found in Chapter 74-570,
Laws of Florida 1974, If this is so, why did the Legislature
choose the strange words,

The purpose of the changes in this act are to provide an

integrated charter of the powers and safeguards necessary

for the desired pronotion and devel opnent of the

facilities and services of the Port of Palm Beach, and

the Port of Palm Beach District as proprietary in nature

rather than governnental...

In Article XX of the charter, the Legislature declared that
all of the powers bestowed on Petitioner are »,,.. proper public
and proprietary purposes". Nothing in that act suggests that

Petitioner's property is immune from taxation. To the contrary, in

10 The firestorm that brought about the abolition of the Port
Evergl ades Authority was probably its levying a token ad valorem
tax on Broward County's honeowners, while at the sane tine its
executive director was buying gold super-bow sized rings for the
comm ssioners and hosting stone crab lunches for shippers in New
t\)(or_k Gty = all of which are mostreasonable activities for a
usi ness.
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Article X, Section 12, the act provides only for "exenption" of the
port's property from taxation.

At IB-12, Petitioner suggests that its power to establish a
foreign trade zone is a sovereign power. Foreign trade zones can
and have been established in Florida by private |andowners.  See,
e.g., Mam Free Zone Corp. v. Robbins, 542 So.2d 1007 (Fla. 3d DCA
1989), describing a free trade zone as sinply a place |like a bonded
war ehouse permtting inportation of goods into the United States
wi thout paying duty. The Court observed that even though free
trade zones were authorized and regulated by the Federal
government, they are not a Federal instrumentality and are thus not
i mune from local taxation. The Court relied on United States
Suprene Court decisions holding that the federal government's
immuunity from state taxation did not bar use taxes against
government contractors. The Mam Free Zone was held subject to
Dade County ad valorem taxes. Judge Korda also held that the Port
Evergl ades free trade zone conpetes with the privately-owed M am
Free Trade Zone and that even though there are differences in the
facilities, Port Everglades' Free Trade Zone is able to undercut
the rates of the Mam zone.* This denonstrates the pernicious
effect of allowing a public tenant to conpete against those
busi nesses who nust operate on taxpaying land. It is just not fair
that the public tenant enjoy that substantial advantage over its
conpetitor.

Petitioner suggests that the Port of Palm Beach District has

1. See A-5 infra.
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t he power to undertake oceanographic research, devel opnent and

commer ce. This is not even arguably a governnental-governmental
function. In St. Lucie County, the Harbor Branch Foundation owns
property from which it conducts various scientific expeditions.
Since these functions are carried out from privately-owned
property, they are not sovereign activities.

Petitioner argues at |B-12 that it has  sovereign
characteristics because the enabling act authorizes it to act
Wi t hout obtaining approvals from other governmental bodies. Our
record does not reflect whether the Port of Palm Beach lies within
the jurisdiction of the City of Riviera Beach. It could present
prickly issues of supremacy of |local government if, for exanple,
the land did lie within Gty limts and the Gty desired one thing
while the Port wanted another. Petitioner nust have overlooked the
requirenments of Article VIII, Section 2(6) of the charter, which
requires it to obtain the permssion of any nunicipality wthin
which the project lies as a condition precedent to constructing,
e.g., a bridge or tunnel to Peanut Island.

Even if Petitioner were a political subdivision, this does not
mean that the Property Appraiser is precluded from assessing
buil dings and other inprovenents owned by the tenants, as is the
case with several of the challenged assessnents. See, e.g.,
Marathon Air Service, Inc. v, Higgs, 575 So.2d 1340 (Fla. 3d DCA
1991).

Even were this Court to find that the Port of Pal m Beach

District were somehow inmmune from taxation, the Legislature has it
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wWthin its power to waive immunity for all lands in Florida. In

State v. Alford, 107 So.2d 27 (Fla. 1958), this Court said:

That, within constitutional limts, the Legislature may

provide for the taxation of lands or other property of

the State, is readily conceded. The question arises:

however, whether the subject act actually does so

provide. Id. @ 29.

QG her than in the case of charters such as that of the Port of Palm
Beach District and Section 196.199(4), Florida Statutes, it has
specifically exercised that power in the case of school board
| ands. See , e.g., Section 235.34, Florida Statutes, waiving the
sovereign imunity of school districts as to the paynent of special
assessnents for nunicipal and county inprovenents. Congress has
wai ved immunity of the United States for various agencies.** A
specific waiver of immunity exists in Article X, Section 12, of the
Port of Palm Beach District's charter.

Beyond that, Section 196.199(4), Florida Statutes, waives
immunity for property of any nmunicipality, agency, authority or
ot her public body corporate of the state which becomes subject to
a leasehold interest of a nongovernnental |essee other than one
performng a governnental, municipal or public purpose or function.

The Legislature cannot be deemed to have enacted neaningl ess

| anguage. This Court has the duty to give effect to the

12 See, e.g., 12 USC 1825(a) and (b)(1-3), waiving i munity
for real estate taxes on real propertgl owned by the Federal Deposit
I nsurance  Corporation, Feder al avings and Loan Insurance
Corporation, and Resolution Trust Corporation. Property of the
Federal Hone Loan Mrtgage Corporation is taxable per 12 USC
1421(4) and Congress has waived imunity for taxation of certain
property of the Veterans' Admnistration, 38 USC 1820(a)(6).
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Legislature's clear |anguage wherever possible. The plain reading
of this subsection denonstrates that the Legislature intended

property taxation of lands of all governnental bodies except the

state and counties, the triggering event being within the control

of the governing body of that district, i.e., the decision to |ease
the | ands. "Legislatures may do things the courts think odd, but
if their acts are within constitutional limtations, we nay not

change them." culbertson v. Seacoast Towers, East, Inc., 232 So. 2d
753 (Fla. 3d DCA 1970). Unlike the general act in Dickinson v.
Cty of Tallahassee, 325 S80.2d 1 (Fla. 1975), and the special act
in Alford, supra, the legislative waiver in Section 196.199(4),
Florida Statutes, is clear.*® |n Waldenv. Hillsborough County
Aviation Authority, 375 8o0.2d 283 (Fla. 1979), this Court
recogni zed that Section 196.001, Florida Statutes, waived any

i mrunity which governnment property nmay have had.

3 |n the Fourth District, the Intervenors argued that Section
196.199(4) cannot constitute a waiver due to a defect in the title
of Chapter 71-133, Laws of Florida 1971. \Whatever problenms existed
with the title have been cured by the nine legislative re-
enactnments in Section 11.2421, Florida Statutes: see Brewer v.
Gay, 86 So.2d 799 (Fla. 1956) @ 804.
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PONT I11: THE REAL PROPERTY OF THE PORT OF PALM BEACH
DISTRICT IS IMMUNE FROM AD VALOREM TAXATION UNDER THE
PROVI SIONS OF CHAPTER 95-467, LAWS OF FLORI DA 1995.

It IS hornbook law that the Legislature acts prospectively
only, unless its enactnment is specifically retroactive. State v.
Green, 101 So.2d 805 (Fla. 19%8), cited approvingly in Hausman V.
v.r.s.I., Inc., 482 so.2d 428 (Fla. 5th DCA 1985) @ 431. Thus, the
1995 anendnents to the Port of Palm Beach District's charter, made
by the Legislature's attenpt to give the Port's tenants a sweet
subsidy from the pockets of the other taxpayers of Pal m Beach
County, has nothing whatsoever to do with assessnents for the years
1992 and 1993.

If the Legislature does not designate a particular entity it
has created as "a political subdivision of the statem, then this
should end the inquiry. Wether the Port of Palm Beach District
indeed is anything different than a publicly owned business
corporation after the 1995 amendnent w |l of necessity await
anot her case.

The 1995 enactnment violates Article IIl, Section 11(a)(2),
Const.Fla. 1968, which forbids any special |aw or general |aw of
| ocal application pertaining to assessment or collection of taxes
for state or county purposes, including extension of tine therefor.
This Court has held that the Legislature, for exanple, l|acks the
power to exenpt land on Santa Rosa Island from taxation. Straughn
v. Canp, 293 so.2d 689 (Fla. 1974), holding that Ianguage in the

special act creating the Santa Rosa Island Authority purporting to
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exenpt its property is a nullity. The only statute providing for
non taxability of Petitioner's property is Section 196.199(4), and
Petitioner holds the ability to decide whether its lands wll be
taxed or not by to whom it |eases them and for what.

In a future year, a court will have to decide whether the 1995
Legislature's declaration that the Port is ",,.deemed to be a
political subdivision of the State of Florida..." neans any nore
than hanging a sign that reads m"Beware of the bear!™ over a cage
containing a rabbit, as suggested by Port Canaveral Authority. The

question will still be the use to which the tenants are putting the

property.
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PONT |IV. CHAPTER 74-570, LAWS OF FLORI DA, EXEMPTS THE
REAL PROPERTY OF THE PORT OF PALM BEACH DI STRICT FROM AD

VALOREM TAXATI ON.

Petitioner and Intervenors have an extraordinary burden of
proof. This Court held in Volusia County v. Daytona Beach Racing
and Recreational Facilities District, 341 So.2d 498 (Fla. 1976),
that every presunption is indulged in favor of taxability of
property and against a grant of exenption. The Fourth District
Court of Appeal held in Gianolio v. Markham 564 So.2d 1131 (Fla.
4th DCA 1981), rev.den. 569 So.2d 1279 (Fla. 1982), that the sane
burden of proof, to exclude every reasonable hypothesis of a |awf ul
assessment, applies even in non-valuation cases. Petitioners fell
far short of carrying this burden. They made an insufficient
showing that their uses of the |eased properties were for
governnent al - governmental , hence exenpt uses.

Section 196.199(4), Florida Statutes, provides for taxation of
property owned by any mnunicipality, agency, authority or other
public body corporate (e.g., the Port of Palm Beach District) which
becones subject to a |easehold interest or other possessory
interest of a non-governmental |essee. This section addresses use
of property for literary, scientific, or religious purposes, but
makes no mention of governmental or nmunicipal use by a |essee.

Even if the exenption language in the Port's Charter is after
the 1971 repealer of all special and l|ocal exenptions, the |ands
used for tenants' businesses are not entitled to exenption: Mallard

v. Tele-Trip Co., 398 So0.2d 969 (Fla. 1st DCA 1981), Mallard v. R.
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G Hobal mann & Co., supra; St. John's Associates v. Mllard, supra.
In Olando Uilities Conmission v, MIlligan, 229 So.2d 262
(Fla. 4th DCA 1970), Judge John H. More Il, witing for the Court,
wel | expressed the difference between "exemption" and "immunity"
from taxation:
Since Uility is a municipally owned and operated public
utility, 1its real property is exenpt from ad valorem
taxation if the property is held and used exclusively for
nuni ci pal purposes. This is an "exemption" only, not an
"immunity®™ from taxation. Exenption presupposes the
exi stence of a power to tax whereas immunity connotes the
absence of that power. The state and its political

subdivisions, like a county, are imune from taxation

since there is no power to tax them  Park-N Shop, Inc.
v. Sparkman, Fla.1957, 99 So.2d 571. A municipality can

be taxed but may be exenpt if it neets the statutory

criteria for exenption. Id. @ 264,
This Court specifically approved that opinion in Dickinson v. City
of Tallahassee, 325 So.2d 1 (Fla. 1975), even though the Fourth
District's decision arose under the 1885 Constitution. Petitioner
has not explained exactly what functions its tenants are performng
that would justify a grant of exenption under any statute. They
are in business to make noney, and this is not an exenpt activity
under Florida law. See, Hillsborough County Aviation Authority v.
Wal den, supra, where a service station, car rental conpanies, a
motel, a construction conpany renting a hangar to store its
aircraft, an aircraft repair and sal vage conpany and a conpany
engaged in repair of radio and conmunications equipnent was held

not to be anything other than predom nantly private businesses.
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PONT V. THE PORT OF PALM BEACH DI STRICT'S REAL PROPERTY
LEASED TO NON- GOVERNMENTAL LESSEES | S EXEMPT FROM AD
VALOREM TAXATION BY REASON OF THE EXEMPTI ON GRANTED | N

F.S. 196.199(2)(A), FLORIDA STATUTES, AND CHAPTER 315,

FLORI DA STATUTES.

Contrary to Petitioner's argunent at |B-16, Section
196.199(1)(c), Florida Statutes, has a great deal to do with this
case. That section provides for an exenption (not immunity) for
property of "political subdivisions™, municipalities, or "entities"
created by general or special law. Petitioner argues that it is a
"political subdivision", so it cones within the ambit of this
subsection. O, if it is even an "entity"™, its property is still
only exenpt from taxation. The law is clear - if its tenants use
the land for exenpt purposes, such as the Daily Bread Food Bank or
Florida Marine Patrol at Port Everglades, the land will be exenpt.
If they use it for business purposes, it loses its exenption and
wi Il be taxable.

Petitioner is partially correct that the tax assessed is
measured by the value of its property, except for those |essees
where the assessment is only on their buildings. However, there is
no mechanism to collect the tax if the Port does not collect it
fromits tenants and remt it to the Tax Collector. The Port's
| ands would not be sold if it did not pay the tax.

The author has handl ed ad valorem tax cases since 1968 and has
never heard the term "the four angels", as supposedly referring to
exempt uses of property under Florida |aw.

Petitioner msses the point of the "public purpose" cases it
cites at |B-37. Those cases do not have anything to do wth
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whether it is a fee interest or a |easehold estate that is taxed,
the essential holding of those oases is that only a |essee
performng a "governmental-governmental” as opposed to a
ngovernmental proprietarym function qualifies an interest in |and
for tax exenption. Petitioner ignores the Sebring Airport
Authority v. Mlntyre case, supra, wWhich applies the "governmental-
governmental® test to property of an authority just like the
Sarasota Manatee Airport Authority.

Wlliams v. Jones, 326 $o.2d 425 (Fla. 1975) at 433, ended
clainms that nost tenants were "serving a public purpose®:

The exenptions contenpl ated under Sections 196.012(5) and

196.199(2)(a), Floridastatutes, relate to "governmental-

governmental® functions as opposed to "governmental-

proprietary” functions. Pd. @ 433.*

That is still the law of this State.

It should be incidentally noted that docks built on State
owned lands are indeed subject to taxation: see D.OR Opinion,
Cctober 19, 1992 (A-13). The added value of being adjacent to and
able to use State lands is captured in the assessnent of the
adj oi ning | and.

Section 315.11, Florida Statutes, does not exenpt those
portions of Petitioner's property that are |eased out to for-profit

| essees. See Port Everglades v. Markham at A-10.

1 This decision spawned the "Eastern Air Lines and Daytona
Speedway But Not Santa Rosa Island Relief Act of 1980"™, Ch. 80-368,
Laws of Florida 1980, which declared |easeholds in public property
to be an wintangible", thus cutting the tax rate by 95% The
strange |anguage in Section 196.199(2)(b) denying this "intangible"
classification for |easeholds where no rent 1s payable pertains to
Santa Rosa |Island.
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PO NT VI. IF THS COURT WERE TO FIND THAT AD VALOREM

TAXES ARE DUE ON THE REAL PROPERTY OF THE PORT OF PALM

BEACH DI STRICT LEASED TO A NON- GOVERNMENTAL LESSEE, |IT

WOULD BE MANI FESTLY UNFAIR TO THE PORT OF PALM BEACH

DISTRICT TO BE LIABLE FOR THESE TAXES PRIOR TO THE FI NAL

DECISION OF THI'S COURT.

Petitioner suggests that the decision to tax its property
shoul d be only prospective. Unlike Interlachen Lakes Estates, Inc.
v. Snyder, 304 So.2d 433 (Fla. 1973), the Port was not relying on
a statute when it failed to collect the taxes fromits tenants in
accordance with the Property Appraiser's notice sent in August of
1992.  When the tax bills cane out in Novenber of that year, again,
the Port did nothing, except to file a suit to avoid its tenants
having to pay these taxes. Contrary to the Port's contention at
I B-23, its tenants are not "small ship's agents and/or individual
operators of warehouses"™. |[Its tenants which were taxed in this
case are giants of industry: Maritime Ofice Building, Qulfstream
Inc., Eagle Cenent Co., the Eastern Cenment Corporation, the Palm
Beach Steanship Conpany (whose assessment is only $227,830, |ess
than a single famly home in Wellington), Florida Sugar Marketing
& Term nal Association, a consortium owned by Atlantic Sugar
Associ ati on, Ckeel anta  Corporati on, Csceola  Farms  Conpany,
Sugarcane G ower's Co-operative and U S. Sugar Corporation.
Birdsall, 1Inc. has an assessment of only $206,446 = hardly enough
to break the bank at a tax rate of $25 per $1, 000 of assessed
val ue. Teeters Brothers buildings are assessed at only $144,691.

Qul fstream 1Inc.’s buildings are assessed at $533,400. The Florida
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Mol asses Exchange, wth an assessnment of $944,715, is a co-

operative representing 100% of the sugar industry: In addition to
the nenbers of the Florida Sugar Marketing and Term nal
Association, it is joined by giant sugar producer, Talisman Sugar
Corporation. W need cry no tears for the Port's tenants.

It was when this Court upheld taxability of property owned by
the Geater Olando Aviation Authority along Colonial Drive in
Orlando used for shopping centers |ike Herndon Plaza, fast food
restaurants such as Casa Gaillardo, etc., that the question of
fairness arose. Wiy should |eased nunicipal property be taxed and
not port property? There is no good response to that question
except to also ensure that business tenants of our port authorities
pay their fair share of property taxes. This is the reason the
port cases arose.

The rule of law this Court should announce is that all
governnental property leased out to profit-making businesses not
serving a "governmental-governmental" function should be taxable
and the landlord be required to collect property taxes from the
tenants. No basis exists for this Court to delay inplenentation of
its decision, in view of Section 196.001, Florida Statutes, and its
clear command that all property in Florida is taxable unless
expressly exenpted. A reading of Section 196.199(4), Florida
Statutes, would surely have suggested to the prudent chief
financial officers that provision be nade for paynent of taxes
according to the lease, particularly since tax clauses were placed

in the |eases.
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RESPONSE TO BRIEF OF AM CUS CURI AE,
ST. LUCE PORT & AIRPORT AUTHORI TY

The St. Lucie County Port and Airport Authority ("SLCPAA®
herein) is a another business incorporated by the Legislature.
Anong the tenants of this |andowner are such private, profit-making
enterprises as Richard M Money, Jack Frost, Inc., Robert M
Mul grew, an excellent waterfront restaurant, Chuck's Seafood
Restaurant, Automated Services, Inc., Platt’s Gove, Inc., Howard
C. Libersky, Edmond and Belinda \Wrren, a nongovernmental unit, and
a non profit group, Experinmental Aircraft Association, St. Lucie
Chapter 908. Except for the EAA, these |essees are operating such
busi nesses as restaurant, warehouse, aircraft [|easing, conmercial
agriculture, aircraft and automotive repair shops, and a golf
driving range. All of these businesses conpete wth businesses
| ocated on privately-owned, taxpaying real estate. At least three
of SLCPAA’s | eases contain pass through |anguage that obligates the
tenants to pay the taxes, so the burden of taxation would in no
wise fall on SLCPAA

SLCPAA argues at AB-5 that Florida counties are inmmune from
taxation. This is not true as to charter counties. This Court has
held that when counties adopt charters they lose their status as
political subdivisions and take on the sanme characteristics as
municipalities for all purposes. State ex rel. Volusia County v.
Di ckinson, 269 so.2d 9 (Fla. 1972). This wll becone inportant in
1995 because the Legislature abolished the Port Evergl ades
Authority effective Novenber 1, 1994 and transferred its property
to Broward County, a charter county. Since Port Everglades'
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property, |eased to such profit making businesses as Burt and
Jack's Restaurant and a dry stack marina, was held to be taxable
for the years 1990-1994 in Port Everglades Authority v. Markham
Case No. 91-007088/09, Final Judgnent of August 8, 1994 (A-l), the
Broward County Property Appraiser has found this property to be
taxable for 1995.

SLCPAA argues inconsistently at [IB-6 that property of
muni ci pal corporations is only exenpt from taxation, but at AB-8
suggests that nunicipalities are imune from liability for suit in
tort, making all nmunicipal property enjoy sovereign inmmunity for
all purposes. If this is true, then this Court incorrectly decided
Capital Cities Country Cub, Inc. v. Tucker, 580 So.2d 789 (Fla.
1st DCA 1991), affirned 613 So.2d 448 (Fla. 1993), and shoul d have
reversed City of oOrlando v. Hausman, 534 So.2d 1183 (Fla. 5th DCA
1988), rev.den. 544 so.2d4 199 (Fla. 1989). This Court's decisions
in both of those cases were correct and have resulted in these
properties 7 tenants paying their fair share of property taxes since
that tine.

SLCPAA  argues t hat the "governmental-governmental /
governnental -proprietary" test is ®,..superseded by constitutional
anendment, statute and Supreme Court decisions.” Nothing could be
further from the truth. The latest decision = involving property
of a special tax district = is Sebring Airport Authority wv.
Mlintyre, 642 So.2d 1072 (Fla. 1994). The Sebring Airport
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Authority was chartered by the Legislature.'® It is nost
definitely not a dependent district of the Gty of Sebring. 1Its
Charter refers to it as a "body politic and corporate":

There is hereby created an aut horit?/ to be known as the

Sebring Airport Authority which shall be a body politic

and corporate. The Sebring Airport Authority is hereby

constituted a public instrunentality and the exercise of

said Authority of the powers conferred by this Act shall

be deened and held to be the perfornmance of essential

government functions.

Section 22 of its Charter provides that all powers conferred
by the Act constitute the performance of essential public
functions, and as such, all facilities acquired or constructed
under the provisions of the Act constitute public property used for
public purposes. Section 332.03, Florida Statutes, provides the
sane public purpose |anguage regarding airports as does Section
315.11, Florida Statutes for ports.

Sebring Airport Authority vigorously argued that it was inmmune
from taxation both before the Second District Court of Appeal and
to this Court. Page 10 of its Brief to the Second District and
page 14 of its Brief to this Court argues:

It should be noted, however, that the Authority is a

"political subdivision of the state", entitled to
imunity from taxation. see, €.0., Sarasota-Manatee
Airport Authority v. Mikos, 17 FLWD2008 (Fla. 2d DCA
1992).

Al though imunity was argued, the Second District predicated

its decision on the use of the Sebring Airport for sports car

15 See Chapter 67-2070, Laws of Florida 1967, as anended by
Chapter 82-382, Laws of Florida 1982, Chapter 89-484, Laws of
Florida 1989, and Chapter 91-415, Laws of Florida 1991.
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racing, manufacturing, etc. as a governnental /proprietary activity,
and found the property taxable. In affirmng, this Court
specifically disapproved Page v. Fernandina Harbor Joint Venture,
608 So.2d 520 (Fla. 1st DCA 1992), rev.den. 620 So.2d 761 (Fla.
1993). It is indeed unfortunate that the Second District did not
recede from Sarasota-Mnatee, as it is difficult to reconcile that
Qpinion with Sebring Airport Authority.

SLCPAA argues at AB-13 that the governnental /proprietary
distinction mhag since been abandoned". This is just not true.
This Court has held for years that the exenptions contenpl ated
under Sections 196.012(5) and 196.199(2)(a), Florida Statutes,
relate to "governmental-governmental" functions as opposed to
"governmental-proprietary"” functions. WIllians v. Jones, 326 So.2d
425 (Fla. 1975) e 433. In Daly v. Stokell, 63 So.2d 644 (Fl a.
1953), this Court explained:

W understand the test of a proprietary power to be

determ ned by whether or not the agents of the city act

and contract for the benefit and welfare of its people;

any contract, in other words, that redounds to the public

or individual advantage and welfare of the city or its

people is proprietary, while a governnental function, as

the terminplies, has to do with the admnistration of

sone phase of governnent, that is to say, dispensing or

exercising sone element of soverei(gnty. Il1inois Trust

Savings Bank v. Gty of Arkansas ty, 8 Cr., 76 F.2d

271, 34 L.R A 518; Tuttle Bros. & Bruce v. Cty of Cedar

Rapids, lowa, 8 Gr., 176 F. 86. ld. @ 645.

By no stretch of the imagination is providing a place for
shipowners to load and unload their ships and restaurant patrons a
view of the harbor a governnental function.

SLCPAA next argues that the Fifth District's test of what
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constitutes a political subdivision is incorrect -« that the
district m. ..act as a branch of general admnistration of the
policy of the state." Id. @ 1100.

There have not been neaningful changes either in the
Constitution or court decisions that undermne this Court's holding
in Hllsborough County Aviation Authority v. \Walden, supra at 12,
that property of the Hillsborough County Aviation Authority is not
immune from taxation, but is only exenpt. Even though it generally
benefits the people of Florida to have airports to enable tourists
to come here to spend their nmoney, the business of the H Il sborough
County Aviation Authority is to run one airport. This Court upheld
the definition of "state agencies or subdivisions™ in Section
768.28(2), Florida Statutes, which expressly included "independent
establishments of the statem and even private corporations acting
as instrunentalities or agencies of the state. Eldred v. North
Broward Hospital District, supra at 18. The Legislature is free to
determine which public agencies can be sued, and for what. This
Court's decision in Eldred did not find, e.g., that nunicipa
corporations are inmune sovereign creatures because the Legislature
included them in a statute |limting awards against various
governmental and private bodies.

Respondent agrees with SLCPAA that today, counties carry on
many proprietary functions. To the extent that those functions are
carried on through a lease of publicly owned property to profit-
making entities, a mechanism nust exist to level the playing field

between those players and businesses who pay property taxes either
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directly or through their rent, and to prevent the honeowners of
the county from shouldering those business' fair tax |oad
SLCPAA’s second point has been responded to supra, that
Section 196.199(4), Florida Statutes, is nmeaningless if it is not
a declaration that publicly of a "public body corporate" of the
State of Florida such as the Port of Palm Beach District is not
subject to taxation unless the |essee uses the property exclusively
for literary, scientific, religious or charitable purposes.
SLCPAA argues at AB-18 that if there is any doubt about
whether a law inposes a tax, the doubt is resolved in favor of the

taxpayer. This has never been the |aw of ad wvalorem taxation. The

Legi slature has provided in Section 196.001, Florida Statutes, that
unl ess expressly exenpted fromtaxation, all real and persona
property in this state is subject to taxation. This court held in
Daytona Beach Racing and Recreational Facilities District v. County
of Volusia, 372 S0.2d 417 (Fla. 1978) that clains that property is
not taxable are to be strictly construed in favor of taxability and
agai nst exenption. The taxpayer's burden of proof in an ad valorem
tax case - even a case involving other than value = is to overcone
the Property Appraiser's presunption of correctness "to the
exclusion of every reasonable hypothesis of a lawful assessnent”.
Bl ake v. Xerox Corp., 447 so.2d 1348 (Fla. 1984).

As to SLCPAA’s Point I11l, that each district should be
entitled to denonstrate on a case by case basis whether it has
sovereign immunity, it is respectfully suggested that the

appropriate test to nmake this determnation is to | ook at the
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physical use that is being made of the land, rather than who is

running the district. Amcus Curiae is challenged to provide this
Court with one good reason why Chuck's Seafood Restaurant or
Platt’s Orange G ove should not be subject to ad wvalorem property
t axes. The Experinmental Aircraft Association may well be a
"scientific" use of property, which would entitle that land to
remain tax free. This Court should not |ook at the factors
suggested by SLCPAA = the claimthat the |egislative act which
created it appoints the County Conmm ssioners to sit on its board,
or that the Clerk of the Grcuit Court sits as its Treasurer. The
Legislature could as easily have provided for a totally independent

board, as it did for the Port of Palm Beach or Port Canaveral.
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CONCLUSI ON

The Port of Palm Beach is a |egislatively-created body,
placing it in the right hand colum of the decision natrix. Its
| ands are subject to a |lease, thereby staying on the right side of
the matrix. The use is "governmental-proprietary”, and the uses
are not for exenpt purposes. The conclusion is clear that the
|l ands are taxable.

|f the Port's lands were somehow inmune from taxation, despite
clear language to the contrary in its charter as it read in 1992,
that imunity was waived both by its charter and by Section
196.199(4), Florida Statutes.

This Court should require the Port to pronptly collect the
taxes fromits business tenants for two reasons = first, to
equalize the financial structure of the Port's tenants wth those
conpeting businesses who pay taxes either directly or through their
rent, and second, to shift the burden of taxes away from the
homeowners of Pal m Beach County and back onto the businesses at the
Port where they bel ong.

The pinion of the Fourth District Court of Appeal should be

affirmed in all respects.

Respectfully submtted,

JAY JACKNIN, ERIC ASH and
GAYLORD A, WOOD, JR

Bmwﬁwm%-
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