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STATEMENT OF THE CASE AND FACTS e 
This appeal is from the circuit court's derial, without evidentiary hearing, of Defendant's 

motion for post-conviction relief, filed pursuant lo R .  3.850, Fla. R. Crim. P. Portions of the 

record on Defendant's original direct appeal, filed in Muhuraj v. State, Florida Supreme Court 

Case No. 71,646, are relevant to this proceeding, and will he cited as "(D.A.R. --).'I. The 

record generated in the proceedings on Defendant's motion for post- conviction relief, which is 

the subject of the instant appeal, will be cited as "(R. -- )." 

On November 5 ,  1986, Defendant was charged by indictment in the Eleventh Judicial 

Circuii Court, Case No. 86.313610, with tihe first degree :nurder of Derrick Moo Youlrg; the first 

degrce murder of Duane Moo Ycung; armed burglar;; amed kidnapping of Derrick Moo Young; 

armed kidnapping of Duane Moo Young; aggravated amault; aid possession of a fiream while 

engaged En a crirnirial offense.' (D. A. R. 1-5a) AS1 crimes were alleged to have been comnAled 

on Oclober 16, 1986. 

Trial of this cause commenced on October 5 ,  1987. (n. A. R. 1917). The jury found 

Defendant guilty of two counts of first degree murder; two counts of armed kidnapping; and one 

count of unlawful possessior, of a fireacn while engaged in a criminal offense. He was acquitted 

of the armed burglary and aggravated assault counts. (D. A. R. 1714-20, 4183-87). 

to trial. a 
'An additional count charging armed kidnapping of Neville Butler was nolle prossed prior 
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On November 6 ,  1987, a sentencing hearing was held before the same jury. (D. A. R. 

4220). After the State and defendant presented evidence, the jury, by a seven to five vote, 

returned a recormnendation of death for the murder of Duane Moo Young and by a six to six vote, 

a recormnendation of life imprisonment for the murder of Derrick Moo Young. (D. A. R. 

1752-53, 4497-98.). 

'The trial court sentenced Defendant, on December 1, 1987, to dcath for the murder of 

U L E B ~ I ~  Mcc? Young; life imprisonment for the murder of Derrick Moo Young; life imprisonmwt 

fcr the amcd kidnapping of Duane Moo Young; life imprisonment for the armed kidnapping of 

1T)errick. Moo Young; and fifteen years imprisonmenr for irnlawful pwsession o f  a firearm while 

engaged in a criminal offense. All sentencis were tu r:4meiuLiv1,:ly. ID. A .  R. 175.5-84, 

3uiendant appealed his conviciions and sentenses to this court. The following issues wer? 

raiqed, verbatim: 

ARGUMENT I ,  

WHE rHER THE TRlAL COURT COMMITTED REVERSIBLE 
ERROR IN PERMITTING THE STATE TO INTRODUCE 
PREJUDICIAL NEW SPAPER ARTICLES ACCUSING 
DEFENDANT/APPELLANT OF COMMI PTING VARIOUS 
CRIMES FOR THE ALLEGED PURPOSE OF SHOWING 
"MOTIVE". 

ARGUMENT 11. 

WHETHER THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR IN PERMITTING THE STATE TO ELICIT 
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TESTIMONY FROM ONE OF ITS WITNESSES ABOUT AN 
ATTEMPT TO MURDER AN INDIVIDUAL UNRLLATED TO 
THIS ACTION. 

ARGUMENT 111. 

WHETHER THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR IN FAILING TO APPRISE DEFENDANT/APPELLANT 
IN A LEGALLY ADEQUATE MANNER, OF THE EFFECTS OF 
A MISTRIAL, WHEN THE ORIGINAL TRIAL JUDGE COULD 
NOT CONTINUE WITH THE CASE DUE TO HIS ARREST 
FOR BRIBERY. 

ARGUMENT IV. 

WHETHER THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR IN PERMITTING THE STATE TO ELICIT FROM 
POLICE OFFICER WITNESSES THE FACT THAT SEVERAL 
MONTHS PRIOR TO THE MURDERS, 
DEFENDAN T/APPELL.AWT HAD A VARIOUS ASSORTMENT 
OF WEAFONPCY IN THE TRUNK OF HIS AUTOMOBILE, 
NONE OF WHICH WAS ILLEGAL TO POSSESS NOR 
RELEVANT TO THE CHARGED OFFENSES, 

ARGUMENT V. 

WHETHER THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR IN SENTENCING DEFENDANTIAPPELLAIST TO 
DEATH WHEN, FROM THE STANDPOINT OF 

NEVILLE BUTLER, TESTIFIED FOR THE STATE AND WAS 
NEVER CHARGED WITH THE CRIME. 

PROPORTIONALITY, THE UNINDICTED CO-CONSPIRATOR, 

ARGUMENT Vl. 

WHETHER THE STATE COMMITTED REVERSIBLE ERROR 

THE DEFENSE WITNESSES IN THE PENALTY PHASE TO 
M A T T E R S  R E L A T I N G  T O  T H E  
AGGRAVATING/MITIGATING CIRCUMSTANCES 
SURROUNDING THE OFFENSES. 

IN FAILING TO CONFINE ITS CROSS-EXAMINATION OF 
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ARGUMENT VII. 

WHETHER THE STATE'S COMMENTS TO THE JURY 
REGARDING THE MERE "ADVISORY" ROLE OF THE JURY 
IN THE SENTENCING PHASE DENIGRATED THE JURY'S 
ROLE IN THESE PROCEEDINGS RESULTING 1N 
REVERSIBLE ERROR. 

ARGUMENT VTIJ 

WHETHER 'THE TRIAL COURT COMMJTTED REVERSIBLE 
ERROR IN FINDING AS AN AGGRAVATING 
CIRCUMSTANCE THAT THE MURDER OF DUANE MOO 
YOUNG WAS COMMITTED IN AN ESPECIALLY HEINOUS, 
ATROCIOUS OR CRUEL MANNER. 

ARGUMENT IX. 

WHETHER %HE 'TRIAL COURT COMMlTTED REVERSISLlti' 
EXCROR IN FINDING AS 4N AGGR4VATING 
CXRCUMS'TAWCE THAT I'IIE MUWER OF DLJAI'JE MOO 
YOUNG WAS COMMITTED IN A COLD, CALCULATED AND 
PREMEDITATED MANNER. wrmour ANY PRETENSE OF 
MORAL OR LEGAL JTJSTTFICATION. 

ARGUMENT X .  

WHETHER THE TRIAL COURT CGMMITTED REVERSIBLE 
ERROR IN FINDING AS AN AGGRAVATING 
CIRCUMSTANCE THAT THE MURDER OF DUANE MOO 
YOUNG WAS COMMTTTED FOR THE PURPOSE OF 
AVOIDING OR PEVENTING A LAWFUL ARREST. 

SUPPLEMENTAL ARGUMENT 

WHETHER THE TRIAL JUDGE ERRED IN EXCLUDING 
EVIDENCE OF THE STATE'S WITNESS FAILING HIS 
POLYGRAPH EXAMINATION WHEN SUCH EVIDENCE 
DIRECTLY RELATED TO THE CREDIBILITY OF SAID 
WITNESS WHO TESTIFIED ,4T TRIAL THAT HIS REVISED 
TESTIMONY WAS MADE SOLELY FOR THE BENEFIT OF A 
"CLEAN CONSCIENCE". 

4 



On March 26, 1992, the Court affirmed Defendant's convictions and sentences. On 

May 28, 1992, rehearing was denied. Maharnj v. Stute, 597 So. 2d 786 (Fla. 1392). In affirming 

Defendant's convictions and sentences, the Court outlined the facts of the case as follows: 

These murders occurred as a result of an ongoing dispute 
between Derrick Moo Young and Krishna Maharaj . Maharaj wm 
arrested afkr an accomplice of his, Neville Butler, was questioned 
by the police and inculpated Maharaj. 

During the trial, the primary witness for the State was 
Neville Butler. Butler testified that in June, 1986, he worked for 
The Caribbean Echo. a weekly newspaper directed to the West 
Indian community in South Florida. Prior to Butler's employment, 
the Echo had published an article. in May, 1986, accusing Derrick 
Moo Young uf theft. Whm Butler joined the Echo, hu assisted the 
publisher, Elsee Carberry. in writing 3n article in July, 1986, which 
charged Maharg with illegailq laking n:oney out c)t Trinidad. 
Butler lesii5ed ;hat on Octcber 10, 1986, a n  article was published 
in the Echo accusing Mahamj uf forging a $243,000 check. ?his 
article explained that the check vas the basis for a lawsuit that Moo 
Young had filed agaiust Mahatstj. 

Butler testified that in September. 1986, he was unhappy 
working for the Echo and contacted Maharaj seeking einploynient 
with The Caribbean Times, Maharaj ' s  newspaper. Butler testified 
that, at Maharaj's urging, he arranged for a meeting between 
Derrick Moo Young and Maharaj at the DuPont Plaza Hotel in 
Miami so that Maharaj could extract a confession from Moo Youiig 
regarding his extortion of $libO,QOQ from Maharaj 's relatives in 
Trinidad. Butler arranged this meeting for October 16, 1986, using 
the pretext of a business meeting with some Bahamian individuals 
named Dames and Ellis, who 'were interested in importing a13d 
exporting certain products. Butler arranged to use Dames' suite at 
the hotel. Butler stated that Maharaj made it clear that he should 
not tell Moo Young that he would be at the meeting. 

According to Butler, Maharaj wanted to (1) extract a 
confession of fraudulent activity from Derrick Moo Young, (2) 
require Moo Young to issue two checks to repay him for the fraud, 
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and (3) have Butler go to the bank with the checks to certify them, 
at which time Maharaj would allow Moo Young to leave upon 
hearing of the certification. Butler stated that Derrick Moo Young 
and, unexpectedly, Duane Moo Young, his son, appeared at the 
hotel room. Once inside, Maharaj appeared from behind a door 
with a gun and a small pillow. An argument broke out between 
Maharaj and Moo Young over the money owed. Maharaj shot 
Derrick Moo Young in the leg. At that time, Derrick Moo Young 
attempted to leave. Maharaj ordered Butler to tie up Duane Moo 
Young with immersion cords. Maharaj also ordered Butler to tie 
up Derrick Moo Young; however, before he could do so, Derrick 
Moo Young lunged at Maharaj. Maharaj fired three or four shots 
at Derrick Moo Young. 

After shooting Derrick Moo Young, .Maharaj questioned 
Duane Moo Young regarding the money. During this time, Derrick 
Moo Young crawled out the door and into the hallway. Maharaj 
shot him and pulled him back into the room. Shortly thereafter, 
Duane Moo Young broke loose and hurled himself at Maharaj, but 
Butlet held him back. Then Maharaj took h a n e  Mc!o Young to the 
second floor of the suite where he questioned him again. Later, 
Buller heard one shot. 'Mah2raj came dowiistairs and both he arid 
Butler ieft the room. They bath wditea in the car in front or' rhe 
hotel for Dames. 

Sometime later, Butler met with Dames and Ellis, the two 
men he used to lure Moo Young to the hotel. They encouraged him 
to tell the police what he knew of the murders. Later that day, 
Maharaj called Butler asking that he meet him at Denny's by the 
airport so they could make sure and get their stories straight. 
Butler called Detective Burmeister [sic] and told him what had 
transpired earlier that day in suite 1215 of the DuPont Plaza Hotel. 
The detective, along with another officer, drove Butler to Denny's 
to meet Maharaj and, at a prearranged signal, the detectives arrested 
Maharaj . 

The State also presented the testimony of Tino Geddes, a 
journalist and native of Jamaica. He testified that in December, 
1985, he met and began working for Elsee Carberry, the publisher 
of the Echo. Geddes stated that, while working for Carberry, he 
met Maharaj, and that he and Carberry went to Maharaj's home to 
discuss an article which Maharaj wanted the Echo to publish 
concerning Derrick Moo Young. Geddes stated that Carberry 
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agreed to publish the article for $400. The article was published in 
the May 2, 1986, edition of the Echo and detailed the background 
of a civil suit filed against Derrick Moo Young by Maharaj's wife. 

Geddes further testified that, hecduse of the Echo's 
subsequent favorable coverage of Derrick Moo Young, Maliaraj 
became hostile towards Carberry. Geddes stated that Maharaj 
purchased exotic weapons and camouflage uniforms and that, on 
several occasions, he and Maharaj had tried to harm Carberry. On 
one occasion, Maharaj had Geddes meet him at the bar of the 
DuPont Plaza Hotel; then he took him to a hotel room. Maharaj 
had a light-colored automatic pistol and a glove on one hand. 
Maharaj told Geddes to call and lure Carberry aiid Moo Young to 
the hotel room. Fortunately, Geddes was unable to get either 
Carberry or Moo Young to come to the hotel rcom. 

The State also presented Elsee Carberry, thc publisher of 
-fie Caribbean Echo. ' Carberry testified that he knew both Maharaj 
and Derrick Moc7 Young before his paper started pblishing the 
articles. Carberry stated that he v7as approached hy Maharaj's 
accountant, George Bell, wht, requested hat publish a front page 
article abuul. MOQ Young Carberry rei'?lscd this requcst until he 
met with Maharaj. A meting was drrangzd and Carberry was 
provided documentation f w  the arti :le. Carberry testified that 
Mahdraj told him that Moo Young stole money from him and t h t  
he had docimnents to prove it. They agrczd on a center spread and 
Mahara-i paid $400 to have the article published. 

Carberry testified that, after the first article, Maharaj wanted 
him to do a weekly article on Moo Young. Carberry refused and 
Maharaj attempted to buy The Caribbean Echo. When rhis failed, 
Carberry learned that Maharaj was starting his own newspaper. 
Shortiy thereafter, Carberry was contacted by Derrick Moo Young, 
who wanted to present his side of the story. Carberry met with 
Moo Young, who provided documentation to refute Maharaj Is 
allegations. Carberry then began his own investigation and began 
publishing articles unfavorable to Maharaj . These articles were 
printed June 20, June 27, July 18, July 25 and October 10, 1986. 

On July 5 an article was published to inform the readership 
that the Echo could not be bribed. This statement was printed in 
response to Maharaj's attempt to bribe Carberry. The July 18 and 
25 articles charged Maharaj with taking money illegally out of 
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Trinidad. The October 10 article accused Maharaj of forging a 
$243,000 check and explained that Moo Young was filing a lawsuit 
against Maharaj based on the forged check. During this period of 
time, Maharaj severed his relationship with Carberry 

The State presented other corroborating evidence concerning 
the events that took place at the DuPont Plaza Hotel. The maid 
assigned to this room testified that she cleaned the room in the early 
morning of October 16, 1986, and, upon entering it, found that it 
had not been used the previous evening. She also explained that, 
when she left the room, it was in perfect order, including the fact 
that the "Do Not Disturb" sign was on the inside of the door. At 
12:15 p.m., she and her boss were asked to check the room They 
attempted to enter the room but were unable to do so because it was 
1ock.ed from the inside and, consequently, the master key would not 
work. She explained that the room could not be locked from the 
inside unless someone was in the room. Ten minutes later, she 
returned with a security guard. and they noticed that the "Do Vot 
Disturb" sign was hanging on the dourknob. This time when she 
tried the master key, it worked; she opencd the door and, upon 
entering the room, noticed that the furniture had been rn9ved and 
that there were two bodies. 

A police fingerprint expert testified that he found Maharaj's 
prints on. (1) the "Do Not Disturb" sign attached to the exterior 
doorknob of suite 1215; (2) the exterior surface of the entrance 
door; (3) the outer surface of the downstairs bathroom; (4) the top 
surface of the desk; ( 5 )  an empty soda can; (6) the telephone 
receiver; (7) the top of the television set; (8) a glass table top; (9) 
3 plastic cup; (10) the Miami News newspaper; ( I  1) a U.S.A. Today 
newspaper; and (12) torn packages that held immersion heaters. 
Butler's prints were also found on a plastic glass, the telephone, the 
desk, the front door, and the television set. 

The State presented a firearms expert, who examined the 
spent projectiles and casings. The expert testified that the eight 
bullets fired were from a pre-1976 Smith & Wesson model 39, a 
nine-millimeter semiautomatic pistol with a serial number under 
27oooO. Evidence in the record established that Maharaj owned a 
Smith & Wesson nine-millimeter pistol, having a serial number of 
A235464. 

The State also presented the testimony of the medical 



examiner, who stated that Derrick Moo Young had six gunshot 
wounds, the most serious of which entered the right side of the 
chest and exited the lower back. There was only one gunshot 
wound in Duane Moo Young, and it entered the left side of the face 
and exited the right side of the neck, having been fired at close 
range within up to six inches between the wound and the barrel. 
The medical examiner found that this wound was consistent with 
Moo Young's kneeling or sitting with his head close to and facing 
the wall of the room. 

During the course of the State's case, the chief judge of the 
criminal division announced that the judge who had been presiding 
crver h e  trial would nut be able to continue. Counsel fecr Maharaj 
stated that he would make no motion for mistrial. The newly 
assigned judge questioned Maharaj as to whether he dwiretl a 
mistrial, to which Maharaj responded that he wished ti' proceed. 
The new trial judge certified that he had read the testimony of the 
previous witnesses and proceeded with rhe trial. 

The defense did not presetit any witiiesses in the g~uih phase 
of the trial. After deliberdions. the j w y  foiind Maliaraj guilty as 
:o each of the offenses charged except armed burglriry and 
aggravated assauli . 

In the penalty phase, the Sate presenteu the testimony of t-lie 
mebicd examiner, who described [he nature of the wouiids cf each 
vicTim and explained the pain and effect of such wounds. Maharaj 
presented character witnesses including: (1) a congressman, who 
testified concerning Maharaj I s  character for truthfulness, honesty, 
and non-violence; (2) his civil lawyer, who testified that he was 
hired to litigate the claims against Derrick Moo Young mu that 
these claims had a substantial chance of prevailing prior to the 
victims' deaths; (3) a retired judge from Trinidad, who testified that 
he had known Maharaj for forty years, that he was riot a violent 
person, %nd that he was an individual who donated moncy to 
charitable causes; and (4) a doctor from Trinidad, who stated that 
he had known Maharaj for over forty years and knew that he was 
not prone to violence. Maharaj testified in his own behalf. He 
spoke about his background and explained how Moo Young's 
companies cheated him. Maharaj denied that he murdered either 
Derrick or Duane Moo Young and asked the jury to spare his iife 
so that he could establish his innocence. He also prepared a letter 
to the jury outlining his numerous charitable gifts over the years. 
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After argument by counsel, the jury returned an advisory 
sentence as to the murder of Derrick Moo Young of life 
imprisonment by a six-to-six vote, and, as to the murder of Duane 
Moo Young, the jury voted seven to five in favor of the death 
penalty. 

Mnhnraj, at 787-90. 

Thereafter, Defendant petitioned the ITnited States Supreme Court for a writ of certiorari 

and raised the following issues, verbatim: 

I. 

WHETHER DUE PROCESS, FUNDAMENTAL FAIRNESS, 
AND THE INTEGRITY OF THE COITRTS COMPEL THE 
GRANTING OF A MlSTRIAI. WHEN THE STATE ARRESTS 
AND CHAKGES A SITTING JUDGE BEFORE WHOM THE 

CAPITAL, PROSEC U'HQN . 
STATE IS FROSEClJTIAl G A PIKST-L)EGRT:E MtJRDEK 

11. 

WHETHER, BASED ON X I S  COIJRT'S RECENT LIECISTCN 
IN ESPZNOSA V. FLORIDA, AND ' W E  'INAIL COURT'S 

CRUEL", DEFENDANT'S SENTENCE OF DEATH BASED ON 
FLOFUDA'S UNCONSTITUTIONALLY VAGUE AND 
OVERBROAD "HEINOUS, ATROCIOT IS, AND LXTJEL " 
AGGRAVATING FACTOR MUST BE VACATED. 

UTTER FAILURE 'ro DEFIKE wmous, ATROCIOUS AND 

WHETHER THE TRlAL COTJRT'S INSTRUCTIONS TO THE 
JURY AND THE PROSECUTOR'S REPEATED COMMENTS 
MINIMIZING THE JURY'S ROLE AT DEFENDANT'S 
ADVISORY SENTENCING PROCEEDINGS DENIED THE 
PETITIONER DUE PROCESS OF LAW AND FREEDOM FROM 
CRUEL AND UNUSUAL PUNISHMENT GUARANTEED BY 
THE FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS 
TO THE UNITED STATES CONSTITUTION. 
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The petition for writ of certiorari was denied. Maharaj v. Florida, - U.S. 

1029, 122 L. Ed. 2d 174 (1993). 

, 113 S. Ct. 

On December 2, 1993, Defendant filed the Motion to Vacate Judgments of Conviction and 

Sentence With Special Request for Leave to Amend, which was the subject of the proceedings 

below, raising the following claims, verbatim: 

CLAIM I 

MR. MAHARAJ WAS DENIED THE EFFECTIVE ASSISTANCE 
QF COUNSEL THROUGHOUT HIS CAPITAL TRIAL, IN 
VIOLATION OF THE SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENTS. A FULL ADVERSARIAL TESTING DID 
NOT OCCUR. COUNSEL'S PERFORMANCE WAS 
DEFICIENT ANPI AS A RESULT. MR MAHARAJ'S 
CONVICTION IS IJNTCELIABLE. 

CLAIM II 

TKIAL COUNSEL WAS INEFFECTIVE FOR FAILING rtO 
PRESENT DEFENDANT'S ALIb t DEFENSE WHICH 
ESTABLISHED THAT, HE COULD NOT HAVE BEEN 
INVOLVED IN THE SHOOTINGS OF THE MOO YOUNGS ON 
OCTQBER 16, 1986, AS CHARGED. 

0 

CLAIM I11 

THE SYSTEMATIC WITHHOLDING FROM THE DEFENSE 
PRIOR TO TRIAL OF DISCOVERABLE AND/OR FAVORABLE 
EVIDENCE DENIED DEFENDANT A FAiR TRIAL AND DUE 
PROCESS OF LAW GUARANTEED BY THE FIFTH, SIXTH, 
AND FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION. 

CLAIM IV 

DEFENDANT WAS DENIED DUE PROCESS OF LAW AND A 
FAIR TRIAL BY PERSISTENT PROSECUTORIAL AND 
POLICE MISCONDUCT IN VIOLATION OF HIS RIGHTS 
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a UNDER THE FIFTH, SIXTH. AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION. 

CLAIM V 

THE STATE KNOWINGLY USED FALSE ANP/OR 
MISLEADING TESTIMONY AND/OR FAILED TO CORRECT 
FALSE TESTIMONY THEREBY DENYING MR. MAHARAJ 
DUE PROCESS OF LAM7 AND A FAIR TRIAL GUARANTEED 
BY THE FIFTH AND FOURTEENTH -4MENDMENTS TO THE 
UNITED STATES CONSTITUTION. 

CLAIM VT 

MR. M A H A W ' S  WAIVER OF HIS RIGHT ?'@ TESTIFY WAS 
NEITHER KNOWING, INTELIJGENT, NOR VOLUNTARY, 
RESULTING IN THE DEPRIVATION OF HIS FUNDAMENTAL 
CONSTITUTIONAL RIGHTS GUARANTEED BY THE FIFTH, 
SIXTH, AND FOURTEENTH AMENDMENTS 

ACCESS pro THE FILES ANO RECORDS PERTANYIG I G  
34R. MAHARM'S CASE IN 'THE PQSSESSTrSN OF c"ERThlN 
STATE AGENCIES HAVE REEN WITHHELD IN VIOLATION 
OF CHAPTER 119, FLA. STAT., 7'HE CUE PROCESS AND 
EQVAL I'KO KCTION CLAUSES OF FHE FOURTEENTH 
AMENDMENT TO 'THE UNITED STATES CONSTT'TUTION, 
THE EIGHTH AMENDMENT AND THE CORRESPONDING 
PROVlSIONS OF THE FLORIDil CC)NSTITUTTON. 
MR. MAHARAT CANNOT PREPARE AN ADEQUATE 3.8% 
MOTION UNTIL HE HAS RECEIVED PUBLIC RECORDS 
MATERIALS AND BEEN AFFORDED DUE 'TIME TO KEVIEW 
THOSE MATERIALS AND AMENDMENT. 

(R. 17-60), Afier response by the State, (K. 164-191), reply by Defendant, (R.  192-201), and 

hearing the argument of counsel, the court denied the motion without an evidentiary hearing. (R. 

202-203). This appeal followed. 
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POINTS INVOLVED ON APPEAL 
(RESTATED) 

I. 

THE TRIAL COURT PROPERLY DENIED RELIEF 
WITHOUT AN EVIDENTIARY HEARING WHERE 
DEFENDANT’S ALLEGATIONS WERE EITHER FACIALLY 
INSUFFICIENT OR PROCEDURALEY BARRED. 

11. 

THE TRIAL COURT PROPERT,Y DENIED DEFENDANT’S 
INEFFECTIVENESS OF COUNSEL CLAIMS. 

111. 

THE TRIAL COURT PROPERLY DENTED DEFENDANT’S 
GLAI,MS THAT THE STATE ALLEGEDLY WITHHELD 
EVIDENCE. 

IV. 

THE TRIAL COURT PROPERLY DENIED DEFENlIANT’S 
CLAIMS OF ALLEGED PKOSECI!TORIAL MISCONDUCT. 

V. 

THE TRIAL COURT PROPERLY WITHHELD, AFTER AN 
IN CAMERA INSPECTION, PORTIONS OF THE STATE 
ATTORNEY’S FILE WHICH DID NOT CONSTITUTE 
PUBLIC RECORDS. 

VI. 

DEFENDANT’S CLAIM REGARDING ‘rm ALLEGED 
CONFLICT OF INTEREST OF THE POST-CONVICTION 
TRIAL JUDGE WAS NOT RAISED BELOW AND IS NOT 
SUPPORTED BY THE RECORD. 
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SUMMARY OF THE ARGUMENT 

1. The trial court properly denied Defendant's request for a n  evidentiary hearing 

where i he claims presented in his post-conviction lnotion were either facially insu€ficierit or 

refuted by the record. Furthermore, this court's relinquishment of jurisdiction during the 

pendency of Defendant's direct appeal for the purpose of filing a coram nobis petition was not 

dispositiie of whether he was entitled to an widentiary hearing in the post-couviction proceedings. 

2. (a) As Defeadant's claims of ineffectiveness of counsel whally failed to set forth 

m y  fzctual hasis lor his claims of prejudice, the'trial coiirt properly rejected these claims. 

Further, :+s &tailed beluw, the claims of deficiency were dso either insufficient or refirted by the 

record. Fur!herrnore, to the exterii that his brief rnerelv referred to the claim raised helow. the a 
c!ajm.r are wived. 

(b)( i) Where Ihc R ~ O F  d showed that isial cc!ulisel had conducted extensive pretrial 

investigation. and after a recess lo discuss that matter at the close 01 the State's case, Defendant, 

on the record, waived his right to testify or present evidence, his claim that counsel should have 

presented an alibi defense was properly denied. Furthermore: the alleged alibi was refuted by 

State witnesses and extensive physical evldtnce tying Defendant to the murder scene at the time 

of ih.5 crimes. 

(ii) Defenddnt's clalm that counsel was ineffective :In failing to have Defendant's 

statement to the police suppressed was wholly without merit where the statement was not 
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inculpatory. a 
(iiij Defendant’s clairn thai counsel was ineffective for failing to investigate the 

victims was properly denied where the allegations were wholly conclusory, and where the record 

reflected that counsel did in fact conduct e vtensive investigation. 

(ivlv) Defendant’? claims that counsel was ineffective in failing to request a 

mistrial and w have the jury sequestered after the trial judge was arrested mid-trial was properljl 

denied where the claim was raised on direct appeal and where Defendant was questioned at the 

time trial arid affirmatively sr:ited on the record that he wiqhed to go forwwd. 

a i‘vi) Defendant’s ciaim that counse: was ineffective for hiling to preserve 

nrmcrous, bur unspecified, errors for apped fai Is to state n valid appellate A-gurnerii ~~wlhcx, 

tc the extent ooch claim were raised in the irlolion below, they were so concluscry that they were 

prqerly denied on their face. Furthermore, these claims were either rejected on direct appeal. 

rrhted by the record. or failed to state 3 claim of deficiency 31: prejudice. 

(vii) As with sub-claim +I&), Defendant’s contention that counsel failed to 

chalIenge the prosecution’s case is not sufficiently pled in the brief, and the claims presented 

below were either facially insufficient, refuted by the record, or both. 

(3) Defendant contended that the State withheld various items of Brudy evidence. 
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However this claim was not sufficiently pled in the brief, and the claims presented below were 

either facially insufficient, refuted by the record, or both. 
a 

(4) Defendant contended that numerous instances of prosecutorial misconduct and the 

presentation of false testimony occurred at trial. However this claim was also not sufficiently pled 

in the brief, and the claims presented below were either facially insufficient, refuted by the record, 

or both. 

( 5 )  The State Attorney's Office allowed the defense ful! access to its files, with the 

exception of 3 mal l  Iliimber of documents which it contended were not public records under h e  

stanite or this court's rntcrpretation thereof. The withheld documents were presented tc! the rria! 

x u r t  for in camera inspection by the trial court. which agreed with the State's conduslons 

I*eg&illg the documents in question. These prcceedings were proper and do no1 present an:"' basis 

€ 0 ~  relief. 

(6)  Defcndant's final claim is that the post-conviction judge should have recused 

himself due to a conflict of interest. This claim was not raised below, and is not factually 

suppcrted by either the record or the document appended ta Defendant's brief. As sucb this claim 

may not now be considered. 
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ARGUMENT 

I. 

THE TRIAL COURT PROPERLY DENIED RELIEF 
WITHQUT AN EVIDENTIAKY HEARING WHERE 
DEFENDANT’S ALLEGATIONS WRE EITHER FACIALLY 
INSUFFICIENT OR PROCEDURALLY BARRED. 

‘i?efmdant’s first claim on appeal is that the trial court. erred in faiiing tu grmt an 

svidentiary hearing on the claims raised in his motion for post conviction relief. As was the bulk 

o f  his motior:, chis claim is presented in a generalized, concluso;y t’aqhim. The specific claims 

taised b;Iow w r e  rehted by the record, facially insufficient, cr proLedurskly barred. as the trial 

m1:t propeel+ found, Ke,medy v. Stute. 547 So. 2d 912, 923 (Fk. i!W)(tnal cillrrl nut tequined 

driitiary hcari,ig where r i i thcm is facially insufficient Oi rcf&d hv the record): Hi/l  

L’. S:(iLt’. 536 So. 2d 138.5, I389 {Fla. i990)(same). The propriety ,$the denial qjf the claims will 

k $mwi IP, the poriiotl of the argument.. infw,  addressing the specific c la im.  Tht: State wiil 

addres:; here, however, the suggestion regarding thz allegedly conclusive effect of this court‘s 

relinqiishment c;f jurisdiction during Defendant’s direct appeal. for the pqmse of pursuing the 

coram nnbis claim. 

a 

Defewlarit seems to siJlggest that this court’s granting of relinquishmen1 of jurisdiction for 

the purpose of pursuing his alleged Brudy claims was dispositive. of the whether his allegations 
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were sufficient to warrant an evidentiary hearing.’ (B. 35). On the contrary, this court’s 

relinquishment of jurisdiction does not pass on the sufficiency of the allegations or the merits of 

the contentions, but simply cedes jurisdiction to the tribunal with the proper jurisdiction to address 

the claims. That this court’s relinquishment cannot be construed as a finding that the allegations 

required an evidentiary hearing is borne out by the fact that after Defendant failed to file the 

petithi in a timely matter and jurisdiction was returned tr, this court, the Court denied 

Defe’endariVs subsequent motion to again relinquish jurisdiction on h e  same grounth. In any 

event, Defendant was not precluded from raising the issue in his post-conviction nmiion.’ As will 

he discussed infm, however, his allegations were insufficient to warrant either an evidentiary 

hetiring ar relief. 

The State would also submit that his characterization of what occurred on 
relinquishment is inaccurate. He was given ample time in which to file his corain nobis petition. 
bur failed to do so. He then, after the time fcr filing the petition had expired, moved to have 
counsel appointed, although he was already represented by private counsel for the purposes of his 
direct appeal. That motion was denied as untimely, and jurisdiction was returned to this court. 
See State’s Objection to Renewed Motion to Relinquish Jurisdiction for Filing of Petition for Writ 
of Error Coram Nobis, filed in Muhuraj v. State, Case No. 71,646, on July 13, 1990. 

2 

3 To the extent Defendant may be faulting the trial ccurt’s conduct of the proceedings I 

on relinquishment, such a claim is procedurally barred, as it could have been raised during the 
pendency of the direct appeal. 

I) 
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11. 

THE TRIAL COURT PROPERLY DENIED DEFENDANT'S 
INEFFECTIVENESS OF COUNSEL CLAIMS. 

Defendant's second claim is that the trial court erred in denying Defendant's claims of I 

ineffective assistance of counsel. These issues were presented in Points I and I1 of the post- 

ccnviction motion. (R. 22-37). Point 1 set forth cnnclussry laundry list of 45 alleged 

deficiencies. Point I1 was addressed to the alleged failure to present the alleged evidence of an 

Aibi. The trial court, as will be shown, znfru, properly denied these claims its facially irisufficient 

or procedurally barred. On appeal, Defendant has regrouped these claims iiitv seven categories. 

For the convenience of the Court. the State will follow this new format.'* As wil! be reen, the tri4 

xwrt properly denied relief. a 
A. Introduction 

A claim of ineffective assistance of counsel iws t  be reviewed uiider the United States 

Supreme Conrt's two-pronged test enunciated in Strickland v. Washington, 466 U.S. 668, 587, 

104 S. Ct. 2052, 80 L. Ed. 2d 674, 693 (1984), wherein it was stated: 

First, Defendant must show that counsel's perfornwxe WES 

deficient. This requires showing that counsel was not furictjoning 
3s the 'counsel ' guaranteed Defendarit by the Sixth Amzridment. 
Second, Defendant must show that the deficient performance 

4 The seven categories are grcuped together as IIB1-7 in Defendant's brief. (B. 41- I 

46). These claims correspond with the like-numbered parts of this brief. In part IIA of his brief, 
(B. 39-41), Defendant challenges the trial court's finding of a waiver as to the alibi claims. 'The 
State will address this issue along with the other alibi cl-aims in part IIBl herein. 
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prejudiced the defense. This requires showing that counsel's errors 
were so serious as to deprive Defendant of a fair trial, a trial whose 
result is reliable. 

In explaining the appropriate test for prtlving pre,judice, the Court heid that "Defendafit 

nust show that there is reasonable probability that, but for counsel's unprofessional errors. the 

result would have been different. A reasonable probability is a probability sufficient to undermine 

coid3dence in the outcome." 466 U.S.  at 694. 111 reviewing counsel's performance, the Cuirrt 

Falist bz highly dcferential to counsel, and in assessing the performance "every effort must be 

made to eliminate the distorting effect of hindsight, to reconstruct the r,ircumstaiices of rhz 

ct.)unsel's challmged conduct, and to evaluate the conduct from counsel's perspeztivz a the time. " 

14. 

adequately detsiled, including a proffer of evidence upon which the claim of deficiency is based. 

21) &iitim, the factual allegations must derncmstrate prejudice. If the motion does riot contain the 

prqer  iillegations, hrther inquiry by the trial court is not required and the rourt may sunmarily 

deny the motion. Kzght v. Dugger, 574 SUJ 2d 1066, 1073 (Fla. 1990)(in~ffec:ivenes~ claim 

propcrly denied where motion failed to allege specific facts to demonstrate deficiency and 

prejiidics); Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989)("a defcndant may not simply file 

a motion for post-conviction relief containing conclusory allegations that his or her trial couiisel 

was ineffective and then expect an evidentiary hearing"); Engle v. Dugger, 576 So. 2d 696, 
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699-702 (Fla. 1991)(same); Steinhorst v. State, 498 So. 2d 414, 415 (Fla. 1986)(same). Even 

where there are sufficient facts alleged, the trial court may summarily deny the motion, where a 

review nf the records and files of the case demonstrates that tbe claimed deficiencies were not so 

substantial as to probably have affected the outcome of the proceedings. R. 3.850(d), F2a. K. 

Crim. P. See, e.g., Swaflord v. Dugger, 569 So. 2d 1264 (Fla. 1990); Roberts v. State, 568 S o .  

2d 1255 (Fla. 1990); Provenzano v. Dugger, 561. So 2d 541 (Fla. 1.990); Buenouno v. D u g ~ e r ,  

559 So. 2d 1116 (Ha. 199C); Hzfl v. Duggcr, 556 S o  2d 1385 (Ha. 1990); Steinhorst. Nor may 

the R. 3.850 motion be used as a second appeal for matters which should have been or which were 

raised on direct appeal. Kight, at 1073: Torres-Arbokda v. Dugger, 636 So. 2d 1321, 3323, n. 

2 F l a .  1994). Finally, alleged instances of ineffectiveness lnrhich Deferidmt has attempted to rmt: 

by mcrely directing the court's attention to his motion for pu;t-cmvic:ion relief are deemed by 

chis court ro be waived. Kight. at 1073; Duesst ;:. Uugger, 555 50. Zd 845. 852 (Fla. l(,(EUJ:t 

e 

@ 

W. Defendant's Claims 

-1 .  

The trial court found that Defendant had waived the presentation of alibi evidence at_ trial, 

and thus could not raise the issue as a question of ineffectiveness of courisel in post-conviction 

proceedings. (R. 202). Furthermore, as theaourt also fcund. Defendant failed to set fcrth any 

basis for relief, in light of the trial record. 

The Alleged Failure to Present Alibi Evidence 

Defendant alleged that trial counsel was ineffective for failing to present his alibi defense. 

However, the trial court conducted a colloquy with Defendant regarding his decision not to testify 
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or to present evidence. Defendant explicitly stated that he had discussed the matter with defense 

counsel and concurred with, as well as independently agreed, the strategic decision not to present 

evidecce. (D. A. R. 3731-33) The record reflects that Defendant V J ~ S  a well-educated, 

experienced businessman. (D. A .  R. 3435-36). It also reflects that counsel undertook substantial 

d:lscovery and investigation in the development of an alibi defense, and went so far as tc list 

n~!roerous alibi witnesses .5 Counsel and Defendant took a fifteen-minute break before announcing 

thit the defense was resting without presenting evidence. (U. A R. 3731). As such the trial 

 so:^ properly found that Defendant and ccunse! nude an irzformed daision tc! waiw h e  

pmenration of witnesses. Curd v. Dugger, 497 So. 2d 1169, 1176 (Fla. 1986)(counsel not 

ineffccrive in hjling to present witnesses where he tnok “and untold niirnbcr c:f depxitions prior 

ccnvlction claims of ineffective assistance of counsel”j; H e r p  v. St&, 6 13 ,So. 23 429, 4.33 (Fla. 

19!E,l{11<) error regarding failure to present defense case where Ilefendant waived right rc) testify 

anti present evidence on the record); cf., Deuton v. Dugger, 635 So. 2d 4, 8 (Fla. 1993)(denial 

of right to call witnesses and testify ineffectivcness of counsel oniv where counsel did not 

invest ;gate beforehand). 

Indeed, the numerous statements that Defendant presented in support of his alibi 
claims in the appendix to the post-conviction motion were taken by or on behalf of defense 
counsel, well before trial. (R. 61-163). The record also reflects that more than 40 pre-trial 
depositions were conducted, in which counsel aggressively pursued both the alibi defense and the 
related theory that someone other that Defendant had committed the murders. (Counsel’s alleged 

5 
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Furthermore, the actions of defense counsel cannot be characterized as unreasonable where 

both Tino Geddes and Clifton Sagree testified that Defendant's alleged alibi consisted of events 

that occurred on October 15, 1986 -- not the day ofthe murders, October 16, 1486. kdditicnally, 

Geddes testified that he was responsible for mariipulating the testimony of the alleged alibi 

witnesses to the wrong date at the behest of Defendant. Finally, Sagree testified thdt he was with 

Geddes the entire day of October 16, 1986 and never saw Defendant until their zrrival at Denny's 

111 the evening, whereupon Defendant asked Sagree to lie for him and indicate that he (Sagree) was 

with Defendant during the time of the murders. Sagree testified t k t  he refused to ~ : P . ~ I I T P ,  himself. 

(D. A. R. 3601-21, 3676-98). Accordingly, the decision not to present false or perjured 

testirnofiy was not outside the wide range of what reasonably effective cormel would have dam. 

Moreover, there is no reasonable possibility thst preseqtation GI^ a hlhxicated allbr would have 

afi'erted the ouicomr of the trial wheie averwhelming xidence of Dcfcndant's gujit WSS 

presented. The State presemed evidence of Defend,qnt's motive fo kill Derrick Moo Young. (Ti. 

A. R. 2347-80); prior attempts to kill Derrick Moo St,ang, (U. A. R. 2752-61)): Defendant's 

ownership of a weapon consistent with the murder weapon, (D. A. R. 3264-69); identification 

by hotel employees of Defendant registering for ihe room in which the murders occurred, (D. 

A. R. 2711-20. 2633-36), and testimony to refute the alleged alibi. (D. A. R. 2187-2227, 3684- 

3720). In light of the overwhelming evidencsof Defendant's guilt. he has failed to establish that 

he was prejudiced by the absence of the alleged alibi evidence. See Breedlove v. Singkraty, 595 

So. 2d 8, 11 (Fla. 1992)(no ineffectiveness where defense counsel investigated, but did not 

present, alibi witness); Songer v. Wainwright, 733 F.3d 788, 790 (11th Cir. 1984)(decision to 

rely on insufficiency of state's case rather than present affirmative defense is type of judgment call 
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that cannot form basis of ineffectiveness claim); Jones v. State, 528 So. 2d 1171, 1173 (Fla. 

1988)(not calling unreliable witness not ineffective); Downs v. State, 453 So. 2d 1102, 1108-09 

(Fla. 1984)(stmtegic decisions of counsel are virtually iinassailahle on collateral rcvicwj. TGTVS- 

Arbolcda v. Dugger, 636 So. 2d 2321, 1324 (Ha. 1994)(no prejudice where proposed defense 

witness’s testiniofiy would have been contradicted by other witnesses); 

&. 3 

’rhe sewntl subclaim Is that counsel was ineffective COi failixig tfi seek the szpprcssion 31 

Defendant’s “confession.” This claim is wholly refuted by the record. The: simple fact Is that 

Deferidant never ‘*coIFeswI. ” Or, the contrary, as tectified irr by !he detmiw whn inlwt cgared 

him, Defendant’s entirc statement consisted of an abwluw denial rlf air;/ parxipr io i i  in the 

niurckrs or  even of ever havin~ been peseal at the wene. (D. A .  E; 36%-65‘1. l‘he la?: kbc S d r :  

heard. ;he Constitution anly protects iigid’inst coinpelled se!f-izr: imh?tion. Defenrlsor ha.: 

presented na authority to *e contrary. As lkfendant’s statement was w!.K(:~~Y ,:xsulpsirry.“ there 

was plainly no basis to suppress the statement. Counsel is not deficient in failing to pursue non- 

meritorious claims. Sims v. Stare, 602 So. 2d 1253 (Ha. 1992)iic ineffectiveness j i ,  failing to 

preserve non-meritorious issuej; MitcheZl v. Dugger, 595 So. 2d 942 (Fla. 1992h same): Porker 

The Alleged Fuilure to Seek Suppression oJDeJhhmc’s StaieriienF 

6 Indeed, the statement was consistent with the alleged alibi defense which Defendant 
now also faults counsel for not pursuing. (Sub-point 1, supra). Apparently Defendant feels that 
counsel should have had his exculpatory statement suppressed, but presented other witnesses to 
have testifled to the same effect. See Point IQQ of the post-conviction motion in which Defendant 
faulted counsel for failing to have Tino Geddes testify regarding an allegedly exculpatory 
statement made by Defendant. (R. 34). See also Point VI of the post-conviction motion in which 



v. State, 611 So. 2d 1224 (Fla. 1992)(same); Furthermore, Defendant has failed 60 allege how 

the outcome of the proceedings would have been different had counsel moved to suppress this 

excufpatory.statement. As noted above, the State is unaware of any babis for suppressing a am- 

incriminating statement. Furthermore, the detective testified extensively regarding the voluntary 

u ture  of the statement, including the fact that Defendant was alert, not under the influence. a 

college graduate, and businessman, qpoke only English, wa5 offered food and dsirk, arid executed 

a wrirten Miranda waiver. (D. A. R. 3435-48). At the conclusion of this testimony, a sidebar 

v,w held a id  the trial court specifidly found that the statement was made knuwingly dnd 

voluntarily. (D. A. R. 3449). The court below properly rejected this claim. 

0 
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this contention read as follows: 

Y. Fziled to inve:;tigate illegal conduct of the victims 
immediately prior to their deaths including money laundering, 
fraud, and narcotics trafficking 

L .  Failed to show. that Derrick Moo Young was in 
Panama September 26, 1986, either with Shaula Nagel or Duane 
Moo Young to conduct an illegal business deal with 
$100.000,000.00 fraudulent banker's letter of credit. [Appendix 
~ 1 7  

7 Appendix T consists solely of several letters of credit; their is no facial indication 
that they are fraudulent. Nowhere did Defendant state the basis of his claim that they were. 



* * *  

BB. Failed to request and obtain the Moo Young’s 
passports to demonstrate their recent travel to Panama consistent 
with the defense claim of their contemporaneous involvement in 
fraudulent business deals involving huge amounts of money. 

* * *  

NN. Failed to object t@ the granting of the State’s motion 
in limine re: the “Scott Report” of the Moo Youngs’ drug dealing 
and money laundering in Trindad and the West tndies. [R 1560- 
1561; Appendix 01 

(R. 27, 33)(record and apper,dix cites in original). ‘These al!e:gations are whclly insufficient tcl 

show that counsel was deficient in that they do not indicate what witnesses, if any, could have 

testified regarding these matters, and do not indicate the source ~f this information. or wlwhet 

i~ could reasonably bteii discovered by couiisel. Additionally, the record reflects that counsel drd. 

*.vithout success, gursue this line of defense in the pretrial iiivesl:gadc\n, and on CrosS-~~S~i~~‘lati(,T, 

of ;:it: State’s witnesses at trial. (See e.3 , R. 51-163; D A. R. 233.34, 265, 378 448, 483. 

503, 507, 512, 545, 3495. 3507, 3509). .As such these contentions were prctperly rejectcd 

0- 

Further, these allegations are so vague that it cannot even be determined from their face 

whether this alleged “evidence” would have been (idmissible at trial, or assuming that it had, 

whether there would have been any reasonable probablility that the outcome of the trial would 

have heen different.P As noted, there was the eyewitness testimony pf Neville Butler? as well 

For example, the only record indication as to the contenis of the so-called Scott 
Report is found in the State’s motion in limine. There, the allegation is that the report featured 
allegations of improper activities by both Defendant and Moo Young. It can only be concluded 
that this report would have further entwined Defendant and the victims in the eyes of the jurors, 

9 
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as numerous fingerprints left by Defendant throughcut the hotel suite, including prints left or! 

objects which had not been in the room the day before the murder. These amorphous contentions 

O C  iritematioiial drug conspiracies, particularly in the face of the evidence presented at trial were 

simply insufficient to allege a cognizable claini of prejudice, and the trial court properly denied 

this sub-ciaim. Mitchell v. State, 59.5 So. 2d 936, 941 (Fln. 1892)(no ineffectiveness where 

prescntation of alleged alternate perpetrator would not have overcome other evidencz c!f gull t); 

,‘s~*oi? :/. ,State, 513 So. 2d 653, 655 (Fla. 1987)(no deficiency where physicai evidence was 

incansisrcnt with proposed defense); Combs v. Statee, 525 So. 2d 553, 855 (Flx 1988)(no 

deficiency where much of alleged evidence defendant chimed should have been introduced was 

i niidmi ss it: I % hear F ay ) . 

11; hi; brief Defendant also makes 1ne c c w l u s q  claim ti;at if r0un.d l~ad *‘cotitiucwd 5J:e 

X~IXIF~;: required ilivestigation, the defense w01i13 have bezn in %r position to prow a Cniumbian 

\I;.. M q k i x ,  and Eddie Dames were invoived in the maxrtiers, I ~ O K  Xrishii l\kiharaj. ” (H. 43). 

This claim, which is also facially insufficient to state a claim of ineffective assistance of counsel, 

was not even raised with regard lo the ineffectiveness claim In the post-ccnviction motio:l. 

Pmlon v” Stute. 528 So. 2d 896, 898 (Fla. 1988). As such it could not now be considerzd evcn 

if it were adeyuately pled. 

rather than suggesting to them that others murdered the Moo Youngs. James v. Stare, 489 So. 
2d 737, 739 (Fla. 1986)(no deficiency where proposed evidence would have opened door to 
negative information about the defendant). 

9 None of the allegation suggest that Butler was involved in this alleged murder 
theory. a 

27 



4. 

Defendant's fourth sub-claim is that counsel was ineffective for failing to request a mistrial 

when the presiding judge was arrested and was dnable to complete the trial, 'This claim is 

procedurally barred as it was raised, and rejected, by this court on direct appeal. Mahamj, at 

740. Furthermore, Defeaidant cannot avoid the procedural bar by couching ir in terms of 

ineffcctive assistance of counsel. See Kight; Blanco v. Wainwright, 507 So. 2d 1377 (Fla. 1987). 

The Alleged Failure to Request a Mistrial 

Furthermore, assuming arguendo that this claim could be considered on its merits, it was 

con4wivel:: refutes by the record where Defendant specifically waived the mistrial offered by the 

fiek~,jud;gr:. (13. A. R .  1893-58); Maharuj, at 790. Finally, Defendant hiled to ailegk h w  this 

alleged det'icierrcy affected tiw outcome of zht. pwxeciings.'~) h? such he fqilerj to xcieqnate~q r 
a1':ege prejudice and the trial court properly rejected this claim. 

5. 

Defendant's fifth sub-claim is that counsel -was inieffective for waiving seyuestrarion 

iiA!wi:ig the substitution of the judge. This claim was likewise directly refukd by Defendant's 

The Alleged Failure to Seek Jury Sequestrution 

10 The entire allegation regarding this contention read as follows: 

C .  Failed to request. and in fact waived his right to 
mistrial upon the arrest and removal of the trial judge. United 
States v. Jurumillo, 745 F.2d 1245 (9th Cir. 1984). [TR 28651 
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statements at trial that he agreed with defense counsel’s decision to waive sequestration. (D. A 

R. 2853-58). Finally, as with the previous sub-claim there was absolutely no allegation of 

prejudice. I’ As such the claim was properly denied. Engle. at 701. 

0 

6. 

De6:ndant’s sixth sub-claim is that counsel failed to preserx various evidentiary issues fcr 

appellate review. On appeal, Defendant does not specify what these alleged claims are, hut 

merdy clres to a 12-pag:e span of his post-conviclion motion. is. 46). ’J‘he State syouki submit, 

as noted above, that such does not present valid appellate argliment. Kight, at 1073; Duest. at 

852. 

me Alleged Failure to Prescrve Errors for Appeul 

In any event, the claims below were properly deried. It muql be mpha.sizecl ths! 

. Defcndaii; in ncr way explained his ccrnciusary , ox-szntence a!legatioii oi* prsjluiice ;ielow. 

F:irthzmwe, in light of the abundant properly admitted e vidslx., of guilt. mcliwins I)eicn?~n;: 

1 1  The claim read, in its entirety: 

D. Waived sequestration oP tlis j x y  after the arrest cf 
the trial judge. 

(Tc. 24). 

The State is at a serious disadvahtage to respond to this sub-claim ii: that Defendant 
has not identified the post-conviction allegations to which he refers other than as “sixteen 
separate, factually supported instances . . . (R 22-34). ” Claim I of the post conviction motion 
includes within the cited pages sub-claims A. through SS, most of which clearly do not relate to 
the alleged failure of counsel to preserve issues for review. The State, after culling through 
record pages 22-34, acts under the assumption that Defendant is referring to the following sub- 
issues of Claim I of the post-conviction motion: G . ,  H. (two issues), 1.-s., X. & SS.,  and will 
respond accordingly. a 
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fingerprints all over the murder scene and eyewitness testimony, no prejudice could be shown. 

Sea White v. State, 559 So. 2d 1097, 1100, (Fla. 1990)) in which this court, after noting that some 

~ 

of the alleged error that was not preserved had been held, on direct appeal, to be hai-mless. 

~ 

rejected the remaining claims of ineffectiveness based upon a failure to preserve error for review: 

I allegations h i 1  to establish a cognizable claim of deficiency. In rejecting a comparable aliegatior; 

Although counsel failed to voice appropriate objections at several 
points in the proceeding, few trials proceed withour such error and 
“[iJt is almost possible to imagine a more thorough job being done 
than was actually done.” ,Maxwell v.  Wainwright. 490 So. 2d (327, 
932 (Fla.), cut. denied, 479 U.S. 972, 107 S. Ct. 474, 93 i,. Ed. 
2d 418 (1986). 

Accord Fmvenzanu v. Dugger, 561 So. 2d 541. 545 (Fla. 1990). Likewise,’ Defendant’s 

of iWkcti\x assistarice of counsel, Ier failure to preserve poiential error. the Third Distric? has 

First, any different result wou1.d subsailtially untlermine, if not 
utterly destrcy, the presesve!ion of error rule 111 Florida ds applied 
io criminal cases. Compare Castor v. Slate, 365 SP. i d  7%1, 703 
F l a .  1978). If counsel shotild fail, as here, to presenr for 
appellate review an otherwise reversible c r m ,  it would be of little 
moment as the conviction would still be subject to being vacated 
based on an ineffective assistance of counsel claim. The 
preservation of err01 nile w u l d  have no real ionsequence as it 
would apply only when counsel failed to preserve points which 
would not have merited a reversal in any event. In effect. a “wild 
card” exception to the preservation of error rule would be created 
allowing appellate cuu& to pass on the merits of unpreserved. non- 
fundamental errors in criminal cases, and to upset criminal 
convictions based thereon. See Cox v. State, 407 So. 2d 633 (Fla. 
3d DCA 1981). We cannot accept such a fatal undermining of our 
preservation of error rule. 

. 

Second, we cannot agree that, ips0 facto, a failure to 
preserve an otherwise reversible error for appeal establishes that 
counsel has made a professional mistake in judgement, much less 
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committed the serious type of error which the Knight-Strickland e standard contemplates. 

Anderson v. State, 467 So. 2d 781, 787 (Fla. 3d DCA), pet. ,for TPV. dismissed, 475 So. 2d 695 

(Ha. 1985). As Defendant failed to adequately allege either deficiency or prejudice, the trial 

court properly deined these claims without an evidentiary hearing. Kennedy; Hill.  

(a) Si4b-cluim G. (Failure to object to introduction of newspaper articles published in 

the Carribean Echo). (R. 24). 

Defense counsel's failure to renew his pretrial objection was neither deficient nor 

pcjlidicial where the iiewspaper articles were properly admitteu, as this court held on diruot 

Even assuming a proper objection had beeii made. we fiind that ihe 
articles were relevant to show Maharslj ' s  rnotivarion in harming 
Derrick klou Yourig. Section 9(?.404(2)\a), Fla. Ftat. (1987); 
Cruig v. Siate, 520 So. 26 85'7 (Fla. 1%7), cerl denied, 463 U.Y. 
920, 105 S. Ct. 303, 83 L. Ed. 2d 237 (1984); Herzoa I/. Sta?e, 
439 So. 2d 1372 (Fla. 1983). Given the circumstances surrounding 
this cause, the articles were relevant LO establish Maharaj's 
motivation and intent. 

! \ fdxrg j .  at 790. As such this claim was properly denied. 

(b) Sub-claim H.  (Failure to object to the testimony of Tino Geddes regarding 
allegedly unrelated bad acts, and the failure to object to the State's reference to collateral crimes 
and "other plots" during opening statement and closing argument). 

Defendant claims that trial counsel was ineffective for failing to object to the testimony of 

k 

Tino Geddes. Counsel was not deficient in failing to object to the the evidence because it was a 



relevant to establish the entire context out of which the criminal action occurred by establishing 

that the Defendant was consumed by the articles published in the Echo and that he was going to 

take care of the problem himself. This included the killing of not only Eerrick Moo Young, but 

also Carberry since he was publishing the derogatory articles. ,lockson v. Stilte, 522 So. 2d 802 

( H a .  1988). Counsel was not deficient for failing to &jeci to evidence which was propdy 

aciinitted. Indeed, on direct appeal, in addition to finding a uroccdural bar, this court "disagreed" 

with kfendant's argument that Geddes's testimony was improperly admitted. hIuhar($, at '7%:. 

Deftndnnt jikewiw h2s failed to show pre-juaiae. ,%ins. 

0 

As to the c!d.ims regarding che prosecutor's sratemem , Defendant ar no point identified 

rhat pmions of the State's argument he averred were objectionable. (See R. 24). As such the 

claim was facially insufficient to present a basis for relief, and was properly denied by the trial 

covirt. 

(c) Sub-claim I .  (Failure to object. to testimony of Echo yb!isher E!see Carberry 
regarding a death threat by Defendant toward him). (R. 25). 
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As with the evidence discussed above, this testimony was relevant to show the extent to 

which Defendant was obsessed with the Moo Youngs and the articles in the Echu regarding the 

feud between them and Defendant, These facts were claerly relevant to the issues of Defendant’s 

intent and premeditation. Furthermore, on cross-examination, counsel attempted to impeach this 

testimoq with Carberry’s deposition testimony, through which cuimsel argued that Defendant was 

merely saying that his new paper, the Carribean Times was going to “kill” the Ecko. (D. A. R. 

2383-92). As such, the allegations were insufficient m their fax to entitle Defendant to relief. 

Furthermore, as noted above, although no prejudice was alleged, there is n~ reasonable 

probablity, in light of the testimony of Butler and the physical evidence in the room that the 

suppression of this brief testimony wocld have altered .the wtiome of the trial. 

a 

(d) Sub-claim ./. (Failure to object to Carberry’s testlniony regarding Detendmt’s 
alleged forgery of a check). (R. 25). 

a 
Contrary to the allegations of the post-coaviciion mor:oii, this brief testimoi~y was not 

“uru-elated” to the issues at trial. Rather, the cneck was the subject of a lawsuit filed by the victim 

Derrick Moo Young against Defendant. Carberry had yblished, based upon information 

furnished by Moo Young, an article in the Echo regarding the suit. (D. A. R. 2380). Plainly this 

information was relevant to show Defendant3 motive €or murdering the Moo Youngs. As this 

couri specifically found on direct appeal, these newspaper articles were properly admitted for this 

purpose. Muharaj, at 790. As such counsel was not deficient in failing to object. Likewise, as 

the claim would have failed on appeal, Defendant has not shown pre-judice. 
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(e) Sub-claim K.  (Failure to object to the alleged vouching for Geddes’s credibility 0 by Carberry). (R 25). 

The trial court properly rejected this claim. Defendant claimed that counsel was 

ineffecrive for failing to object to Carberry’s brief testimony. in which he stated that he had I 4  

warned Geddes not to perjure himself, and that Geddes had said he would not. However, in his 

cross-examination of Geddes , defense counsel thoroughly cxpiored the fact that that Geddcs had 

given a 5tatc;ment under oath to a defense investigator which was inconsistent. with hi; trial 

testimony. (D. A. T. 2258-60). Further, nothing surrounding this brief comment affected the 

substantial physical evidence of guilt or the incriminating wtimony of Neville BuEler adduced by 

the Skte at trial. As such although Defendant wholly failed to allege prejudice. tht: nxcnrd refilks 

any claim be might have made in that regard. 

custodian). (R.. 25). 

MgaiL the evidence of (he truck rental agreement was yars of thr entire course of conduct 

that culminated in the killing of the Moo Youngs. The truck was rented, in a prior, unsuccsessful, 

arteinpt to harm Derrick Moo Young. This evidence was plainly admissible pursluani tU 3 90.404. 

Fla. Stat. (1%7), to establish motive, premeditation, and heigntened planning, which were all 

rekvant issues at trial. Accordingly, ccumsd ranliot be IabelIed ineffective for failing to rhke 

issues which had no merit. 
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(g)  Sub-claim M .  (Failure to object to introduction of collateral evidence of unrelated 0 weapons purchased by Defendant three months prior to the murders). (R. 25). 

Thie issue of the weapons was raised on direct appeal, (Brief of Appellant at 59-62), and 

was rejected by this court.'' Counsel was thus not deficient in failing to raise a nan-meritorious 

issue. Further, this evidence was admissible tc show the fact that Defendant had owned a gun of 

lhe typc ?hat was used to kill the Moo Youngs. which Defendant was unable to producc or account 

for tbe whereabouts of XPter the murders. The evidence as to the other weapons was relevant io. 

establish that the Defendant had the ability to carry out his threat to settle the matters his own way 

and that he had attempted to use some of these fleapons in his first attempt against Derrick M~ZC 

Ymng and kgainst Carbzrry. lrizarry v. Stute, 496 So. Zd 822 (Fla. 1986)(two machetes, which I 

w c r ~  crmiccted to the deferidant but neither of which WIS rnil1.dcr weapon, VWP adniissiblt: iri ?he 

i?e.F;.nds:i!'s pwsecution for first degree mir'der whcre testimmry established tha! ihr tkfmdati! 

used ;nar,3exs for tools and weapons). 

Even if the evidence had been objected lo and was nm relevalit, DcfendanL f a k d  to aliegc. 

or show picjuclice, 3s any purported such errcr would nave been harmless beyond-a reasonablc 

doubt. Jackson v. State, at 806 (Improper admission into e-didence of references to murder 

defendant's possession Qf weapons a,nd bulklproof vesw was harmless error in light OF ample 

evidencc establishing guilt and discrediting his alibi defense). Here the evidence of guilt was 

more than ample considering the testimony of Geddes, Butler and all of the physical evidence, 

I' Maharuj, at 790 ("We find that the remaining claims are without merit and need 
no further discussion. "). a 35 



particularly the Defendant’s fingerprints and ballistic evidence, found in room 1215. 

Additionally, Defendant’s alibi was totally discredited by those people he enlisted to provide him 

with one. Clearly then the error, if any, would have been har~nless. Thus even if counsel had 

objected to the testimony, there is no reasonable probability that the outcome would have been 

different, and the trial court properly denied this sub-claim. 

(11) Sub-claim N. (Failure to object to phone records allegedly never linked to 
Defendant). (R. 25). 

The records showed that numerous phme calls were made between Defendads residence, 

his business, Neville Butler’s residence, the I)uPont.Plaza Hotel, Jhe Moo Young residence. the 

Bdhamas, and Pdidmi hternational Airport before ard the day of the murders. Althnugh ‘his 

ininnation did not prove, as defense counsel Foiuted out on tk cross .examjnatioli or’  he records 

r:i.ztodlan. that Defendant made these calls, they corrohorated the testimorly of various w?niesses a 
whc~ tesiified co the numerous calls made in the planning of the Irmnrder~ ur,d during the aftermath. 

A? s x h  the records were properly admitted, and counsel was not deficient in .failing LO object. 

Fmthermore, if the records were in fact, as alleged, irrelevant and not linked to Defendant, there 

admission could not reasonably affected the outcome of the trial, and Defendant failed to 

zdequately allege prejudice. The trial court properly denied this sub-claim. 

’ 

(i) Sub-claim 0. (Failure to “timely” object to the “repetitious and inadmissible 
tcntimony” of Neville Butler). (R. 25). 

This claim does not indicate what testimony was “inadmissible,” and the sole record cite 

to D. A.  R. 3022, (R. 25), does not reveal any “inadmissible” testimony by Butler. As to the 
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objection to the repetitious nature of the testimony, the court itself noted that it was repetitious, 

at which point defense counsel concurred, and noted that he had been about to object when the 

court interrupted the testimony. (U. A. R. 3024). 4s such, ever: assuming that the testhnony was 

in fact objectionable, counsel was clearly not defkient under the circumstances. In any event, 

after the objection was raised, the court accepted the reasom given by ;he State for the testimony 

and al;owed it over objection. 4s the trial court ruled the evideiice admi(;sihle, any “timelier” 

ohjxtion would plainly not have affected the mtcorne of the proceedings,’” and as such the no 

?reju?,;ce waq shown. 1 hi? sub-claim was properly denied., 

51) Sub-claim P. (Failure to object to the testntnciiy of T.ktcc.tive Rhudes regarding 
Ywd e=-\ridcnr:e), (M. 25 ). 

’F’his i;iaiin read, in its entireti: 

Failed to object Lo testimwy cf Detective l?wJii:  :aide$ re:ative to 2: 

blood evidence. 

(R.. 3). The claim failed tc even priwde d record 4s :mT this claim. which fails to 

identi@ what testimony should have been objected to, the bask for the objection ur what effect 

2n objectim would have had upon the proceedings was wholly insufficient on its face to state a 

basis for relief and was properly denied. 

. . . . . ... 

1C The issue was not pursued cn direct appeal. As such the claim is procedurally 
barred. 

l5 Rhodes was a serologist; all his testimony was relative lo blood evidence, and 
consumed 15 pages of transcript. (D. A. R. 3278-92). 
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(k) Sub-claims Q., R. & S. (Failure to object to alleged hearsay testimony). (R. 25- e 261 

These ihree sub-claims all complained that counsel failed to object to hearsay but fail to 

identify the staterrrents that Defendant felt were objectionable. “Q” referred to “copious amoimts 

of prejudicial hearsay’’ and referred to D. A. R. 2308-10, 2376-77, 2385, 2387, 3413, 3423, 

3433, 3477 & 3565. “R” referred to “hearsay linking the alleged murder weapon to Mr. 

Maharaj’s possession,” and cited to D. A. R. 3271. “S” referred to “hearsay of a hotel ernployee 

purportedly placing Mr. Maharaj at the hotel at the time of the murders,” and cited to D. A. R. 

3477-91. These references are extremely vague and plainly are insufficient to allege eitler 

deficiency or prejudice. The Slate will 

neverlhekss also artempt to address the rneriis purportedly raised, and R ill show that thzy also 

As such these sub-claims were properly denied. 

fail to allege a basis for relief. e 
3 .  A. R. 23(?8-10: 

Asy hearsay statements on these pages (during the. cross-exaimnation of State witness 

Susiras) clearly could not have been objected to irr that they were eJici,ted by, and responsive to, 

defense counsel’s questions. Engle, at 700. 

D. A. R. 2376-77: 

The mly statement elicited on these pages was one made by Defendant to the witness, 

Carberry. Plainly the Defendant’s statements are admissible. 
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D. A. R. 2385: 

On this page Carberry testified, in the course of relating how he heard about the murders, 

that Butler called him the next day and told him that the Moo Yotrngs had been shot, and that he 

knew because he was there when Defendant shot them. The State would submit that this 

testimony was not hearsay because it was not offered to prove thai Defendant shot the Moo 

Ymngs, but rather to verify Butler’s [estimony as to his actiuns after the murder. Carberry then 

reliictantly testified as to his phone number, which was m e  of those presented by the phone 

records custodian. 

Even if this statement were improper hearsq ~ counsel’s objecting 10 it ~WI.AM IK I I *~RW 

afectzd the outcome of Ihe proccedirigs in that thc staiemnr wa5 harmiess beyond a :.easnn.ahk 

doubt where Butler (the declaraiit) himself iestirid entirely consktent with Carberry ‘ u  Grief 

slatelent, and in view bf the other ove*whelmi~p wldence OF guilt as alldcled tc a b t w .  

0 

D. A. R 2387: 

The statemem on this page is the same one addressed, supra, at (e)/post conviction sub- 

claim K.  The contention is invalid for the hame re:psoI::: as siared ahwe.  

U. A. R. 3413: 

On this page, Detective Buhrmaster recoun-ted that Butler had told him that he had 

arranged to meet with Defendant at the Denny’s near the airport. This statemect was not hearsay 

because it was not offered to prove that Butler had arranged to meet Defendant at the restaurant, 
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but rather was merely offered to explain why Buhrmaster went to the restamant, where he arrested 

Defendant. 

Even if this statement were improper hearsq!, counsel's objecting to it would not have 

affected :he outcome of the proceedings in that the statement was harmless beyond a reasonable 

doubt where Butler (the declarant) himsclf testiiied entirely Lonsjstent with Buhiaster's brief 

stzternrnr, and in view of the other overwlieiming, evidence of guilt as alhided to above. 

D. A. R. 3423: 

D. A. R. 3435: 

P'iien asked regarding Butler'? d w e m o r  at the time he gave his statemefit after the 

murders, the detective testified that Hvtler was rather shaken and "indicated that he was very 

afraid of this individual." This statement was not hearsay, but rather a description of how Butler 

appeared shortly after tine crime. Even assuming that it were hearsay, it was consistent wirh 

autler's testimony, and as such any objection could not have altered the outcome. 
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D. A. R. 3477: 

The statement on this page was not hearsay but a description of a photographic lineup 

conducted by the witness. In any event, the two persons involwd. Vargas and Rivero, testified 

consistently with the detective. As such any objection could not reasonably have affected the 

outcome of the proceedings. 

11. A. R. 3565: 

The only out-of-court statement Ieferred to on this p q e  was Defendant's. 

D. A. R. 3271: 

rhe only out-of-court statemeiii reI'errer? tp m rldr. ?age was Defendant's. 

D. A. R. 3477-91: 

'The only statements which reseiiidt hearsay on pages 3477-57 are in con-jiunctj.on wrth 

photographic line-up discussed above. This claim was properly denied for the reasons set forth 

above. There are 118) statements even remotely resembling hearsay on pnges 3488-9C. One 

seatetnent is found on page 3491, brut it is in a question posed by defense coumel, and as such 

could hardly have been objected tr by him. 

In. view of the foregoing, the trial court properly rejected these claims. 
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(1) Sub-claim X. (Failure to object to the HAC jury instruction). (R. 27). 

Defendant contended that counsel was ineffective for failing to object to the heinous, 

atrocious, or cruel jurt instruction at the penalty phase of trial, which he dlleged violated the 

dictates o i  Espinosn 11. Florida, _ _  U.S. _ _  , 112 S ,  Ct. 2926, 120 L, Ed. 2d 854 (1992). 

However. the instruction given was the sLmdard instnictim at the time of the 1987 trial," and at 

that. time, t l k  court had previously rejected [his claim on numerous occasions. As such counsel 

was W L  deficielit for failing to objcct. Hanq 1'. Dugger, 656 So. 2d ?253 (F!a. 19YS)(counsei 

mi ineffective for failing to raise MAC insirudaml issue where this ccurt had previously apheld 

the validity of the instructions); Finally, this court struck the use of this aggravating factor on 

direzt appeal and further held that its conslderatior: at irial wirs harinless beyond a reamiatde 

doubi mi "~.v~uld nl)t make any difference in ht- serrtsnc t ~ p ~ s c c i ,  ziven (be o:her aggrGvattr,g 

and mit;garirip, ;:ircumstances in the recurd in thi:: case." .kfuhoraJ, at 792. ./ucksorz 1'. Duggvr 

0 3  ",I. 7 G  iM1. 1055 (Fla. 1993) As such Defendmt could not h a e  show11 pejubice, m l  the 

trial COUT t properly rejected this claim. 

(m) Sub-claim SS. (\Failure to gbject to the alleged vcjuching for the credibility of 
Neville Butler by the prosecutor). (R. 34). 

The corrunent of the prosecutor was& proper comment orr the evidence where Butler 

askr.ovv.le:lged that  he had lied mitially to the poiice regarding his involvement in the murders, and 

explained why he ultimately told the truth. Accordingly, defense counsel cannot be labelled 

li, See Fla. Std. Jury Instr. (Criin.)(1988). The 1988 instructions reflect amendments 
effective as of June 1987: trial took dace in October 1987. 
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ineffective for not objecting to a proper comment. Mills v. State, 507 So. 2d 602, 604-05 (Fla. 

1987)(counsel not ineffective for failing to object where prosecutor did not vouch for witness, but 

presented ‘‘forceful’’ argument based upon testimony of witness). 

a 

7. The Alkged Failure to Challenge Prosecution Evidence 

As with the previous claims, Defendant’s brief fails to state with any specificity what 

defense :oun.sd actually failed to do. Defendmt claims simply that: 

Counszl was not familiar with the evidence, did not investigate the 
facts, and could not adequately examine prosecution witnesses. 
Repeatedly, counsel did not examine witnesses on critical points 
which would have established favorable evidence. 

! E. 46). What facts? Which witnesses‘! What favorable evidence‘! This ‘conclusory argunreiit 

gwssly hils ic; prewnt any basis for $he grimtiria; of relief. The sole reference ir the orief rhe 

aliegatiorxls of the post-conviction motion was that it “raised a litmy of defense coiinsd’s 

cldiciericius.‘’ such i s  insufd’icieIit to raise m y  issue on qpea!.“ Kighr; DuW. A s  7 ~ ! ~ t h  We 

previous scbissue, however, the State will attempt to identify, and will refute, the “litany ” to 

which Defendant now refers. As with the previous claims, Defendant also wholly failed to allege 

prejudice, and the trial court properly rejected these claims on that ground alone. Further, as 

discussed above, although courisel haroughly investigated the case pre-trial, Defendant 

-- 
l7 The only remotely specific statement in Defendant’s brief is that counsel failed to 

seek the admission of polygraph evidence. Even this statement fails to state which polygraph 
evidence (Defendant and Butler both took polygraphs), the purpose for which it should have been 
admitted, the Florida authority under which it should have been admitted, or how the admissiun 
of such evidence could have influenced the outcome of the proceedings. Such a claim is facially 
insufficient to entitle Defendant to relief. 
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affirmatively waived the presentation of evidence, after a recess for the purpose of discussing the 

issue with cpounsel, and as such may not now raise counsel's failure to present evidence in the 

guise of an ineffectiveness claim. 

(a) Sub-claim T. (Failure to refute claim that gunpowder residue disappears). 

Defendani alleged that trial counsel was ineffective for failing KO refilk Buhr master's 

Icstimony's that gufipowder residue disappears within four (4) hours, However, Defendant did 

m t  state ?. legal!y sufficient basis fur relief because he neither stated what r:videulce shovld havt 

been presented nor how it would have changed the outcome of the trial. 

(b: Sub-claim U. (Failure to explain presence of ciefefldait'i fingerprints i n  Eioiel 
i a.j[>I;i), 

Defendant contended that trial counsel shcuid have presented evidence iha I 't'kfenciatif krtl @ 

at the hotel. How.sver, Pefcndmt did not allege what rvitlence could Eiav: been ,):.eseiited # C S  

account fur the presence of his fingerprints on the soda can, the immersior, heater, the immersion 

heatcr wrapper, the plastic cup or the newspapers placed in the room after the morning cleaning 

on October i6.  1986. (U. *4. R. 2411-28, 3g1-73. 

l 8  In fact, this testimony was presented by Thomas Quirk, (D. A. R. 3356)' whc was 
the State's firearms expert. His qualificdtiuns were amply se1 forth in the record, and he was 
accepted as an expert. (D. A. R. 3303-11). 
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(c) Sub-claim W. (Failed to bring essential material to court). 

Defendant claimed that trial counsel was ineffective for not bringing notes for cross- 

examiliation of Butler to court. Yet, Defendant neglected to nierrtion that this claim had no merit 

and he was not prejudiced because defense counsel requested, and was granted, time during the 

lunch break to retrieve the noles. (D. A. R. 3106-311i.). 

(d) 
weapons). 

Sub-duims CC. & DL). (Failurc to h t rduce  ballistics eviderice regarding I w a  

'i)efe'er;.dant contended that defense counsel was deficient for not iniroducitlg zvidei~ce that 

thc two victims were kilied with two different types df bullets. However, Dcferrdani c k ?  w t  

(e). Sub-claim FF. (Failure co ;iitrcduce Defexlant' 5 polygraph). 

13sfendant alleged thar trial counsel was ineffective for failinp to admit the result of 

Defendant's polygraph into evidence. It is well settled that, absent a stipulation by the parties, 

a polygraph is no: atlmissibie at trial. SE;! $uliivan K. . W e ,  303 So. 26 632 (Ha. 1974) 



(9 

incident). 

Sub-claim GG. (Failure to rebut the testimony of Geddes regarding the rental truck 

Defendant claimed that counsel was deficient for failing to explain to the jury that he could 

nr3t possibly have been involved in the plot to run down Moo Young with the Ryder rental truck, 

because he was at that time being pulled over on the turnpike by a trooper while driving a csr . 

Dcfendant provides no basis for counsel to have made ihis argument. The rental agreement 

rcllects that the truck was rented some time in the afternoon of July 25, 1586, in Mallan;l:.ile, 

8:oward Coufity, Florida, and that it was returned the same date. (K. 130). Defendant not 

pulled over until around 2:30 a.m. on Jury 26, 1986, in Pompano Beach, also in Broward County. 

A s  thk rlllcgeil discrepency plainly did not exist, counsel wai clearly m t  deficient for tailing tc 

pciint il cut. Furthermore, Defendant failed to explain huw this iiiinor ;)om< would I-# ld Y -  L Cr~~CrCOMe 

:hc a5umiance of incriminating evidence admitted against him. ;is discusseci above. 

\g 1 Sub-rluirn HH. (Failure to rebut the testimony nf Geddc; regarding a Rr;opiiarine 
Singh). 

Defendant claimed that counsel was deficient for failing to refute restimony by Geddes that 

Defendant had met with a Roopnarine Singh at the DuPont three weeks before the murder, when 

Singh allegedly had not seen Defendant since 1960. Defendant provided no record cite, and the 

State has been unable to locate any reference ta any Mr. Singh iri Geddes’s tcstimcmny. There was 

only one reference by Geddes to the hotel and Defendant within that time period. Geddes did not 

state that Defendant had met with anyone at that time. On the contrary, Geddes testified that 

Defendant had him call Carberry and Derrick Moo Young and tell them, untruthjully, that a *‘Mr. 
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So-and So” was there, in an effort to lure them to the lotel for Defendant’s nefarious purposes. 

(D. A. R. 2227-35). Thus, assuming arguendo that “Mr. So-and So” were Mr. Singh, the fact 

that Singh h:,d not seen Defendant in 25 years w~juld not have reflllted aiiyhing as Geddes never 

testjfier! otherwise. Furthermore, Defendart agreed with rhe defense strategy not to present any 

evidence 3 r d  cannot now second-guess the strategt _. merely because it was unsuccessful. (D. A. 

R. 3731-32). 

(1:j Sub-cinim ZI. (Failure to rebut evidence that Defendanr’s gun w a  rhe murder 
wcapcn). 

Defendant zlleged that the alleged discrepancy ber.wrttn ihz gun being “white” versus 

(i> Sub-claim KK. {Failure to xgue that lkfentiam wodcl have alw killed Butler if 
h~: had kiiled Duane Moo Young to avoid arrest). 

Qefemlant alleged that trial counsel was ineffective For faiiing t c~  point out that lleferidanr 

did no: kill Butler, who also witnessed thednurders. However, Butler testified that he was 

involved irl the events that led to the murders and, in fact, arranged thc faata! meeting with the 

Moo Youngs. (3. A. R. 3052-58). Moreover, such an argument would have opened the door 

for the Stste to present testimony of T h o  Geddes that Defendant had also plmned tc kili Butler 

after the Moo Young murders were complete. Routly v. State, 590 So. 2d 397, 402 (Fla. 1991). 
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Defendant failed to demonstrate that the argument regarding "avoid arrest I' would have altered 

the outcome. 

(j) Sub-claim LL. (Failure to move to suppress photographic lineup). 

Defendant alleged that trial counsel acted unreasonably in failing 10 move to suppress the 

photcgraphic lineup. However, Defendant failed to demonstrate that the lineup was unnecessarily 

suggestk7e and was likely to cause a misidentification md, thereby, subject to suppression. Sep 

Neii v. iiiggers, 4Q9 U.S. ISS, 93 S. Ct. 375, 34 I,. Ed. 2rl 401 (1972). Accordingly. !he 

decision to move for suppression of the photographic lineup was not unreasonable and did not 

prejudice Defendant. 

(k) Sub-claim MM. (Failure :o call Detective Riven?'). 

ilefericiant alleged that Detective Riveru shoiild have b e ~ n  called by defenx coimel !o 

Impe;~ch Detective hhrmaster . IIowzver , Dsfeiidant. waived his riglit to present anj7 witnesses 

or e-qidence and cannot now allege ineffective assistance of counsel where he coccurred in the 

choice ni' defense strategy 

Furthermore. Detective Rivero wouid&ave testified that Detective Buhrmaster told him 

that Defendant indicated he was a1 the hotel (but not the rocjm where the murders occurred) the 

morning of October 16, 1986; this fact was testified to by Detective Buhrmaster at trial. (See 

R. 129; D. A. R. 3452-53). 
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(2) Sub-claim 00. (Failure to rebut Butler's testimony). 

Defendant argued that trial counsel was deficient for nor showing the jury that Butler's 

testimony regarding Derrick Moo Young being dragged into the hotel rooni by his le,,, ac was 

inconsistent with the photographs, in that they showed his feet facing the door. Defendant dues 

not state sufficient facts to establish that trial counsel was unreasonable in not making this 

argument. Furthermore, it should be rioted that the testimony was not inconsisteiit with the 

phoccls; Butler tesaihed that after shooting Derrick aild dragging him hack into the room, 

Der'endant ''propped him right next to the closet." (D. .A. R. 2816). Further, Eefeendant has Dot 

established that he was prejudiced, where Butler's testimony was corroborated by the Medical 

Examiner, and where this mirier alleged in:.onsistzncy would not in m y  way have viriated  he 

extensive physical evidence of Qefmdant"s guilt as previously tlkuswd. 

(m) Sub-cliiim PP. (Failed td refute claim mat defendaiit had no hidud OI? hi3 clcdlle.sj. 

Defendant alleged thar triai caunsel was ineffective for failkg te. rcfintr r)ekctiv:: 

Ruhrmaster's testimony that he had no blood on his clothes at the time of arrest, and might have 

charged his clothes. However. Defendant has failed to allege whdt evidence ctruld have or should 

h;rx been presented, which wouitl have affected the outwme, where it W ~ F  un.cuntested that 

Defendant's clothes were not bloody. 
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(n) Sub-claim QQ. (Failed to elicit prior inconsistent exculpatory statement of @ Geddes). 

Defendant contended that trial counsel was ineffective for failing to elicit from Tino 

Geddes. on cross-examination, the original exculpatory statement purportedly establishing an alibi 

for Defendact on October 16, 1986. The actions of trial counsel were not unreasonable where 

this srdiemerit was elicited by the prosecution on direct examkatim ancl was, therefore. placed 

before the jury. Additionally, Defendant elected no1 ti) twify. thus, the decision not to present 

his corroborating exculpatory alibi testimony was a strategic decision that cannot be 

second-guessed via a post-conviction mction. Purthermor!:, Defendant could not establish 

prejudice where rhe :&hi “evidence” was placed before the jury by the Stare. 
\ ’  

wtne;Fscs cr evidence and camnc;t circumvent ihar decision by cwching his clairxls ill teamsp’l.,t 

iusffe:tive assistance of connsel. Moreover, even if h e  alleged k t e r  had been introduced, 3t 

woslld not have impeached Geddes on any material issue in disputc at trial, and would not have 

been reasonably likely to alter the outcome of the proceedings. 

In view of the foregoing, the trial courtfproperly denied Defendmi’s claims cf  iniffective 

assistance of counsel without an evidentiary hearing. 
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THE TRIAL COURT PROPERLY DENIED DEFENDANT’S 

EVIDENCE. 
CLAIMS THAT THE STATE AIJXGEDLY WITHHELD 

Uefendaiil’s third claim” is that the Stste withheld or suppressed various items of alleged 

Brdy evidence. The trial court properly held that. the claims presented in the post-convictim 

motion were either facially insufficient, procedurally barred, or both. 

A .  Introduction 

A:: wish the ineffectiveness contentiom. Defendant has chosen tr: address the zlaims n: 

dkged withholding of cvidence by rhe State in a cnrsory and ~ ; ~ C I ~ I S O T : I  manner. and to I*&* 

vsguely to ?he zllegations contained in the motion b e h .  .4s s x h  ,rie claim must be det-rneti 

v~aivsd. Kight v. Dugger, 574 So. 2d 1066, lo73 ( H a .  ?3C3iV; D i m t  ti. DuggPr, 555 So 2,d 84h. 

852 Wla. 1990) In any event, as will be showi, Defendant’s claims below were insufficient to 

state a basis for relief or were refuted by the record, al=d as such were properly denied by the trial 

court without an evidentiary hearing. 

a 

Ir! hi: brief, Defendant sets forth the test fcr determining a violation of Rrudy v. Murylund, 

373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), enunciated in Hedgwood v. State, 575 So. 

2d 170, !‘71 (Fla. 1991). (B. 48). He then proceeds to focus on the fourth prong of the test 

l9 This was Claim I11 of the post conviction motion. (R. 38-42). 
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alone, "materiality," i .e . ,  that had the evidence been disclosed, the outcome of the proceedings 

would probably have been different. This was, however, the very prong to which Defendant gave 

the leazt attention in his post-conviction motion. Indeed, there wzs no explanation of how the 

ailegediy suppressed evidence would have affected tk outcome of the proceedings at all, merely 

the cordusmy assertion that Defendant was entitled to a new trial. Because Defendant did not 

adequately allege this fundarnental aspect of any Brad?, claim below. the trial court properly 

deoied this claim without an evidentiary hearing. 

0 

Furthermore, in his brief, Defendant failed to address, other thari to cr;iiclusorily presume 

Tn his brief Defendant appexs to present Brae claims which fall into the four categories 

aldress.:d bduw as sub-points R-E. The thrust of the claims was lhiat information about :he Moo 

'L-ouny's i i k  Insurance pcliries and birsiness dealings. about Nevilk Butler's polygraph 

waminarion, about Derrick Moo Yod'ig's dawghter. Siiaula Nsgel, was known to the State, 'out 

not diSChSed. Defendant failed to allege any basis for his contention thzt the State was privy to 

this privak information about the victims. TheState deilied any knowledge. Defendan1 was given 

full 2ccess to the State's file and failed thereafter to present any supplement to his conclusop 

claims. Finally, he failed to explain how any of the allegedly withheld information in any way 
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could have affected the outcome of the trial. As such the trial court properly rejected Defendant’s 

Brady claims. The State has given its best estimation of which of the 18 sub-claims presented 

below correspond to these four appellate claims, and will respond accordingly. 

e 

5. 

This claim presumably corresponds to sub-claims 111 B-C, I-K, M & R of the 

postconviction motion. None of these claims regarding the victims’ zliegedly illegal Pusnies5 

dealings set forth how the State purportedly knew of the information, whether Defendant could 

have discovered the evidence on his own through the use of due diligence,20 in any way countered 

th: State’s tierial that it pdssessed the inforniation at the t h e  c)t s r ia l .  cr expiairred how d ~ e  

Li,Foor;xtation would in anyway have changed the outcome of the prruceeciingi. Hegwood. 4s siich 

the cl~rms were properly denied without an evidentiwy hearing. ,I’rovPf;zarzc v. rStuce, 616 So 

2ci 323. 430 (Fla. 1993). 

Alleged Evidence of the Victims’ Criminal Activity and IJse of Aliases 

0 . 

Sub-chim B (R. 39). 

Uefendanr alleged that the Moo Youngs had bken out million--dollar life insurance yolicks 

six weeks hefare :hey were murdered, which allegedEy revealed ’ i k  victims’ “extraordinary 

wealth,-’ despite Defendant’s allegation that Derrick and his wife had never filed tax returns 

‘O Tellingly, none of the allegations below appear to have been hased upon 
information culled from the State’s files. On the contrary, Defendant merted that the information 
was obtained from private lawyers who represented the life insurance company in a civil lawsuit 
over the victims’ life insurance proceeds. (R. 21). He offered no explanation as to why this 
alleged information could not have been available to Defendant at the time of his trial. 
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showing income in excess of $26,000. Defendant alleged that this information was “contrary to 

the testimony of prosecution witnesses. ” (R. 39). Defendant failed to identify these witnesses. 

Further, he failed to allege that the prosecution knew a€ this information at the time of Eriill, that  

there was any impediment to Defendant’s discovery of this private-actor information on his ow:“,’! 

or that the State suppressed the information. Finally assuming, srguendo, that the first three 

prongs of the Hexwood test were met, Defendant wholly failed tc. explain how the outcurne of the 

proccedhgs woilld have heen affected by this inrormation. Particularly given the suhstantizl 

evidence of guilt. as detailed previously, including mmerous fingerprints at the murder mn:: and 

the eyewitness testimony of Butler, Defendant clearly did not present any allegz!tions which would 

S U ~ ~ O ; T  51 ;ixiing of materidity. As such !he trial court prt.,pr;ly reix!e:J hfis subcizin: wilh(~uU) 

wiCentsilry hearing. 

0 

Sab-clairn C (R. 39) 

‘l’his entire c E a h  rerid: “Derek Moo Young had and used nlitises -- :;rank Willizmsm dnd 

Snermette Scott, to perpetuate his various nefarious business dealing.” (R. 39). The readei of 

this claim is compelled to respond, “So what?” Plainly this conclusory contention was wholly 

insufficent to warrant any evideiitiary hearing. 

21 It must be recalled that Defendant, by his own testimony at the penalty phase of 
trial established that Defendant and the Moo Youngs were loiig-time business associates and were 
next-door neighbors. As such he undoubtedly knew as much or more than the State regarding the 
Moo Young’s personal affairs. a 51 



Sub-claim I (R. 41). 

This contention alleged that either Derrick and his son or Derrick and his daughter were 

in Panama with a fraudulent letter of credit trying to do a dnig deal. Again, Defendant wholly 

failed to allege that the State knew this information, that the defense could not have discovered 

it by itself, that the Stilte suppressed the information. or how the infcrmation was in afiy way 

material. Defendant further failed to slate the basis <or the claim, or the witnesses that WGUld 

supp~ri the c!aini. The trial court properly rejected this claim. 

Sub-claim J (R. 41). 

This claim wzs essentially a repeat of w k  -*:him 1. .inC ,writs !lie saiiic resp~iase 

Sxh-cluiw R (R. 411. 

'This :him contended that Detective k!uhrr,iasrer lie(; A) die defenw in1 &galor ;cqe ni?;lg 

5 s  psession of the victims' passpork and then introduced their, at trir.l> 'i'h!? cia.im o?viousiy 

shoald have been raised on direct appeal, and the fo re  is prticedurally barred. Further, 

Deielidanr failed to exphin how this alleged withholding of evidence was in m y  way material. 

A:; such this contention was properly re,jected by ?he trial court. 

Sub-claim M (R. 42). 

In this subclaim, Deferidant alleged that ihe Moo Youngs were involved in money 

laundering with the government of Barbados. As with the previous four ciaims, Defendant failed 

to adequately allege any of the four elements of a Brudy claim under Hegwood, and as such the 
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trial court properly rejected this claim. 

Sab-rlnim R (R, 42). 

This entire sub claim read, “Bank account records. ’ (R. 42). As such the trial court was 

obviously correct in rejecting it. 

C. 

‘This claim corresponds to sub-claim IIIA of the post -comictioil motron. 

Neville Butler’s Failure to Bass a Polygraph 

(R.  39) 

Defendant’s claim regarding Butier ’ s failure of a polygraph examination is procedurally barred. 

This issue was lirigated prior to. trial via the Skte’s Mmrm iii Limine, !.itigated on direcr .;ppeal. 

3rd decided adversely tc Deferidant. Furtiiermure, this infwtmtien was W B S  spxifically disclcsed 

in the letter of March 20, 1987. (See R. i 14). Based oti thk; disciosure. Butler -was subsequemly 

redeposed . Furthermore. Butler’s prior iuwmistent statements srid motives wew thoroug2i;y 

explored on cross-examination. (D. A.  K. 3050-3105, 31 24-30, 314G-U). A s  surh, this daim 

was properly rejected by the trial court. See Routly v. State. 590 So. 2d 397, 399 (Fia. 1991)(no 

Rrcldy violation where able to etfestively cross-examine witcess j. 

D. 

This contention was presented in sub-claims HID-H 8r N of the post-conviction motion. 

The thrust of these contentions was that Nagel, who did not ?estify at trial, lied in her pretrial 

deposition. These claims, like those discussed in Point TUB, supra. wholly failed to present 

allegation sufficient to state a claim under Hegwood, and were properly denied. 

Alleged Impeachment Evidence Relating tu Shaula Nagel 
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Sub-claim D (D. 40). 

As with sub-claim C discussed, supra. this one-sentence claim alleged that Derrick’s 

daughter, Shaula Nagel, also used alidses. The response is the same as above. 

Sub-claim E (R. 40). 

Here Defendant alleged that Nagel lied ir her prc-trial deposition, anid gave completely 

dihkrrtnt restimony in  a mbsequent deposition relating 10 ;t civil insurance suit. He further alleged 

that had 112 been aware of this information, he would haw called N;gel and her hisband at t rh ! . i ’  

Defendant hrther alleged that varims members of ~11: Moc Young family were signatories on 

proceedings would probably have been different, had the information been provided to the 

defciee. Nor did Defendant state the substance of the allegedly peKjurr3d teslimor,y. As such the 

trial c csun properly rejected this claim without an evidr.,nlisry nearing. 

22 The claim also alleged that Nagel “not only knew what the Moo Young’s were 
doing. she was part of it.” Accepting, arguendo, that allegation as true, and assuming that the 
“it” of which she was a part were illegal, Defendant f:ailed to explain how he would have gotten 
her to waive any Fifth Amendment privilege and testify at trial. There was no proffer as to mhat 
the husband supposedly would have testified. 

23 See previous note. 
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Sub-claim F (R. 40). 

Defendant alleged that Nagel lied in deposition when she testified that she and Derrick had 

no business dealings with one “Hosein,” who allegedly in fact had the power of attcrrney over one 

of the Moo Youngs’ corporations. Again, there was no allegation o f  State knowledge or 

withholding, that the defense did not have equal access to the information, or any explanation of 

materiality. The claim was properly rejected. 

Sub-claim G (R .  40-41 ). 

This contention submitted that Ndgel kncw Derrick had formed a Panama corporation 

w h ~ h  vas  the beneficiary of :in allegediy irmdideni. letter of credit ; that Derrick had twc other 

Pawrurian corporations, dll of which had bank ac.coui;lts with thc Credit Suiese Bank in Panama, 

and ! h t  one Adam Hosein had p w e r  of atturfley ove;r.the corporation. The response is h e  same 

as to the przvicus sub- claims. 

0 

Sub-claim H (R. 41). 

This prssented the claim thar Nsgel withdrew $45,G00 from the account of’ one of the 

Panamanian corparations after the murders. Same re:,ponse. 

Sub-claim N (R. 41). 

Defendant alleged, entirely, that ‘Nagel accompanied the Moo Youngs on at least one of 

their business deals dealing with import and export. Her signature as well as others accessed the 

bank accounts at the Credit Swisse [sic] Bank in Panama.” (R. 41). See previous responses. 
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E. 

This contention was presented in subclaim IIIQ of the post-conviction motion. This claim 

alleged, entirely, that "[tlhe statements of Barry Nei! and Jacques Davis refuted the testimony of 

Alleged Presentation of Perjured Testimony 

Tino Geddes and demonstrated the State's use of perjured testimony. This claim is based upon 

witncss statements which were presented in the appendix to the post-conviction motion. Those 

statements were taken before trial, and these individuals appeared on the defense's trial witness 

list.. Thi? c!airn i s  therefore procedurally barred because it should have been raised at nnd 

cn direct appeal. Fuitl7emore, iii that the clairn is based upon materials generaTed by the 

defense's pretrial investigation, and as such Defendant has failed to meet the crequirement that 

e:vidtxiix:: hearing. Furt!wmrre, to the extent Defendant was claiming ;.tl'lef on the groundn CN 

nt:wl:i djscovttred evidence: (See R. 38, B. 48). the claims w m  also insul'fckrazly p~ed to afford 

rzjief. See, Hegwood, at 172 & n. 5 (newly discovered evidence will only provide a basis for 

new :rial where the evidence would have been admissible at trial, probably would have changed 

the vcrciict, and could nut k v e  been discovered !q the defense with the exercise 0;' reasonable 

'4 As noted above at Point IIB(l), Defendant affirmatively waived his rights to testify 
or present evidence at trial. 

'' Although presented as a Bra@ claim, this subcontenth seems more to be 
attempting to allege a Giglio claim. Suffice it to say that the allegations were also insufficient to 
present a Giglio claim, as is discussed with regard to a similar claim involving Geddes at Point 
IVB(F), infru. a 
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diligence); Juma v. State, 591 So. 2d 91 1, 915-16 (Fla. 1991)(same): R. 3.600, Fla. R. Crim. 

P. 
a 
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1v. 

THE TRIAL COURT PROPERLY DENIED DEFENDANT’S 
CLAIMS OF ALLEGED PROSECUTORIAL MISCONDUCT. 

Defendant’s fourth claim,26 that the State presented false testmony and engaged in other 

acts of misconduct, i s  again couched in extremely conclusary terms, and fails to set forth any 

cuncrete basis for the contentions on appeal. As such these claims are waived and must be 

rejected. Kight v. Dugger, 574 So. 2d 1066, 1073 (Fla. 1990); Duest v. Dugger, 555 So. 2d 

846, 852 (Ha. 1990). In any event: the trial court properly found that the contentions raised 

below were either procedurally barred or insufficeintly pled to warrard air evidentiary bearing, 

a:. will be S ~ O W I I .  

The iilleged claims of prosecutorial misconduct all should have been raised ii? 1:rizi nr w 

direct a p p l  arid therefore are prsceclurally barred. Some o C  the claims of prewitarim bf 

?wiu:.zd !::s:imony were also apparent from the record on appzal, and as such are also 

procedurally barred. Az to the other claims of false testimony, this court set forth the standard 

by which such claims are judged in Routly v. State, 590 So. 2d 397 (Fla. 1991): 

In his second claim Routly assert9 that the prosecutor knowingly 
allowed O’Brien to commit perjury at deposition and trial and failed 
to correct material false statements in violation of Giglio v. United 
States, 405 U.S. 150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972), and 
United States v. Bugley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 
2d 481 (1985). Under those cases, the prosecutor has a duty to 

26 These contentions were presented in Claims IV and V of the post-conviction 
motion. (R. 43-52). a 61 



correct testimony he or she knows is false when a witness conceals 
bias against the defendant through that false testimony. United 
States v. Meros, 866 F.2d at 1309. If there is a reasonable 
probability that the false evidence may have aCfected the judgment 
of the jury, a new trial is required. Giglio, 405 U S. at 154, 92 S. 
Ct. at766, (quoting Napue v. Illinois, 360 U S .  264, 271, 79 S. Ct. 
1.173, 1178, 3 L. Ed. 2d 1217 (1959)). “The thrust of Giglio and 
its progeny has been to ensure that the jury know the facts that 
might motivate a witness in giving teqtimony, and that the 
prosecutor not fraudnlently conceal such facts from the jury. ” 
Smith v. Kemp, 715 F.2d i459, 1467 (11th Cir.), mrt. denied 464 
U.S. 1003, 104 S. Ct. 510, 78 L. Ed. 2d 699 f.1983). 

To establish a Gigliu violation, Routly must show: (1) that 
the testimony was false; (2, that thc prosecutor knew that the 
testimony was false; and (3) that the statement was material. 
llnited States v. Lochmone, 890 F.2d817. 822 (6th Cir. 1989). 

Id., af 4.W 7.!nder this srxndard, Deferadanl’s claims were illsufficient to warcant relief 2nd iwre 

prirperl> rejected by the C O I ~ P I  below. 

Th?i claim should have been rsised on direct, appeal and is therefore proceduraliy barred. 

Furthermore, Defendant affered no allegations as to what testimony was allegedly false, and 

Ikerefure there w a 5  no basis to deterrriine whether ~ k e  alleged misconduct was in any way 

marerial. Routlv. As such the claim was properly decied without an evidentiawy heariq. 
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(B) (Allegedly false closing argument hy prosecutor regarding checks given to Defendant 
by MOO Youngs). (R.  43). 

This claim is procedurally barred because it could have been raised on direct appeal. 

Further, it is entirely without merit. The prosecutor argued, as pal-t of his discussion of 

Defendant’s motive, that Moo Young had filed suit against Defendant alleging he had forged a 

$243,000 check allegedly signed by Moo Young, and that these allegations appeared on the front 

page of the Echo, enraging Defendant. (D. A.  R. 3421). This argument wiis supported by the 

(D. A. R. 1622-23). Prior to presenting this argument, the prosecutor emphasized 

several times that the tnith of the newspaper allegations was not the issuc, but rather that the ,jury 

should consider them solely for the effect the articles must have h,id on Defendant. 0. A. R. 

3914, 39 t9) Furthermore, &he dlegation failed to even include a record cite or any allegatior, 

explaining how the dleged impropriety was material given rbe overwhelrniq 5videncc-r ~ ) f  p i l t  

presented. As such this claim was properly denied wljthcfut an evidentmy hearing 

(C) (Allegedly “theutrical and highly prejudicial [ losing argument by S;ak and xreuming 
Sy victim’s daughter). (R. 43). 

These claims should obviously have been i.aist;:d mi direct appal and are therefore 

procediirzlly barred. 

25 As noted above, this court held on direct appeal that the articles were properly 
admitted to show motive. Maharaj at 790. 
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(0) (Alleged harrasment of Dkfendanl while iri<jail). (R .  44).  

This claim should obviously have been raised on direct appeal. Further, Defendant has 

failed to allege how the outcane of the rroceeding was in any way affected by the alleked 

incident. 

Although Defendant was given access to the entire filez8 of the State Attorney's Office, he 

faitd io dkge  the hasis of his contention thdt the State w2s aware oi' this information at the time 

of trial. ;)r lo ide:itifS. any &ness or evidence in suppcrt thereof. 'The Staie Amrney's Office has 3 

ci' Du;ic:t I); cxplain t!ie presence of Defendain's i i i l g ~ ~ ~ i ~ t ~  all over the room, on objects and 

neu~sp~tpers ( r i r ,kc? the day of the murder) in the room, including thi. packages that contained the 

cords used to bind the victims. As such this claim was properly denied. See Point IIIB(B), 

supra. 

" With the exception of the minor documents discussed in C!aim V, infra. 
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(F‘) (Ballistics report allegedly based upon evidence received on August 24, 1986, two 
months before murders). (R. 44). 

This claim should have been raised at trial and on direct appeal, as it i.s plain from the 

depositicin of the firearms expert Thomas Quirk that counsel hdd the repoit at that time. (D. A. 

R. 388). As such this claim is procedurally barred. Furthermore, assuming the report actually 

indicated that the evidence was received 011 August 24.,20 it wj!s plainly a. tyyagr’aphical error. 

where (&irk testified several times Ihdt he received *,be evidence on ~~0vt.pnber 24, 1956, severs1 

weeks after the murders. (D. A. R. 3326, 3328, 3335). 

(H) (“The police failed to analyze the defendant for the presence of gun-gowder.”) (R. 
44) * 

2y The report was not in the record and not part of the appendix to the post-conviction 
motion. 

0 
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(I)  (Various alleged assertions regarding Dames ‘s recalcitrance to be deposed, a 

@ “mysterious man, ” and money laundering by the Moo Youngs). (R. 45). 

To the extent this claim addresses any discovery problems regarding Dames, such should 

have been raised on direci appeal. Further. as noted in Defendant’s allegations, Dames was 

ultimately deposed. As such the claim fails to suggest any basis for relief. The remainder of the 

ciaim, regarding the presence of ar, unidentified individual and a series of unrelated hctoids, is 

too vague to even provide a basis for response, much less have warranted an evidenriq hearing, 

and as such this sub-claim was properly denied. 

{A (The police ’s fuihre lo investigate a~ unnamed suspect). (R. 4 5 ) .  

This claim whclly faik to explain how the alleged failure of the wliue i i r  invesrlgate the 

7:iysw-y rrian in any way affected the outcome sf the case.”’ Furkr ,  as noie.3 a t w e .  the poiice 

have no duty to pelform Defendant’s investigation for him. ’ 
(The police conducted an allegedly unJair photographic lineup). (R. 46). 

This claim should have been raised on direct appeal and i s  therefore procedurally barred 

Furthermore, the allegation wholly fails to set forth any basis for the claim. 

(L) (Alleged police.fuilure to analyyc Butler’s clothes). (K. 46). 

See sub-point (0, supra. 

30 Presumably the evidence against Defendant has been recited enough times 
heretofore in this brief that it need not be set forth again. 
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(A4) (Buhrmaster allegedly filsztly told the dtferzse thai he had returzed the victims’ 
passports to their family and then introduced them ut trial). (R. 46) .  

This claim obviously should have been raised on direct appeal and is therefore procedurally 

barred. 

(N; (The polire allegedly denied Liefendartt access LO his al:orney rind the British cmsulatp 
ufer arrest, and allegpdv corfmatetl and never reiimwd hi$ UK &iwr k license and dinp).  (R .  
46 j . 

Ditto, 

( P )  (Buhrmaster allegedly confessed to lying ts the horaicide chief and tc J’alsifikig 
w ~ ~ ~ s s ~ o ~ s ) .  [R. 47). 

This claim as pled was wholly insufficent to require an evidentiary hearing. It failed to 

set forth any allegation that the purported misdeeds of RuhrmnaFter were in any way involved in 

this case, or even identify the witnesses or evidence h i t  :voul(i support the claim. As Such the 

trial court properly denied the claim. See Breedlove v. State, 580 So. 2d 605, 606-07 (Fla. 

1991)(trial court properly denied similar, but. far more thwcughly pled, claim without evdentiary 

hearing where no allegation that State was aware of officers’ wrongdoing at the time of triai). 
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Further: as discussed above, the only Statements of Defendant to which Buhrmaster testified were 

exculpatory, and were corroborated in deposition by Detective Rivero. As such any failure to 

disclose was not material. Id. 

(Q) (Officer Amato failed to appear-for &podion). (R. 47). 

I’his point should have been raised on .direct appeal and is therefore prxdurally barred. 

Furtherixrore the charge is plainly withuut merit where Arnato was in fdct deposed. (U. A. R. 

12: 7-1 2421. 

See sub-point (Gj, wpru 

IS) (Alleged failure ojpolicp to itivesiigate CI hdr. Ifdejias). (R. 43j 

Ditto. Furthermore, Ruhrmaster testified dirr*:llig dcieiise c0un;e17s extensive crass- 

examinntion or! the subject that the police had investigated Mejias, and determined that he was 

legitimate and had 110 connection with the murders. (19. A W. 3492 -3502, 3519). 

(Tj (Alleged failure to prosecute Butler). (R. 48). 

This claim should have been raised on direct appeal and therefore is procedurally barred. 

Additionally this fact was pointed out to the jury by counsel’s cross-examination if Butlei. (D. 

*4. R. 3052-54). Furthermore, the evidence showed that Butler was not aware that the murders 

were going to take place ahead of time, and further, the decision to prosecute or not, or to grant 
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immunity is wholly within h e  discretioh of the State Attorfky. Her decisions in such matters are 

questions of executive prerogative not subject to judicial scrutiny, State v. Bloom, 497 So. 2d 2, 
a 

3 (Ha. i936j, and as such this claim fails to state any cognimble basis for relief. 

B. Post-Convickion Claim V I 

(A)  (Alleged rcerciun @Butler and Geddes). (R. 50). 

This one-serireixe claim was plainiy inscfiicieni IG present a claim far relief and was 

properlj denied. 

This claim should have been raised on direct appeal a3 as such is procedurally barred. 

Fmherrnore, Defendant failed to icleni ify :x:hich statements of Butler were allgedly false cr 

weiced ,  and failcd to state what the ‘‘true” statcrnmts were. or how they would have helped 

Defendant’s case. Nor did Defendant explain how even absent this alleged fdlsehood, the jury 

could have ignored the physical proof of Defendant’s participation in the murders or the abundant 

evidence of motive and prior attempts by him to harm the Moo You.ngs and Carberry presented I 

by the Stzte at trial. In any event, Butler’s prior inconsistent statements and his motivations were 

thoroughly delved into on cross-examination (D. A.  R. 3050-3105, 3214-30, 3140- 44). As 
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such, this claim was properly denied. See. Routly, at 401. a 
(Dj (Allegedlj false representation by State to Defense ;hs,+,Cunds were not available in 

its budget*for Butler’s second polygraph). (R .  50). 

This claim should have been raised on direct appeal, and is therefore procedurally barred. 

Eirthermore, the State has no duty to investigate Defendaru’s case for him, arid in any event, rhe 

second polygraph was administered. Defendant has thus falied to show that any alleged 

impropriety was prejudicial or material. The trial court properly rejected this contention. . 

( F !  iSaic dlegcdly presented pei7uwd testivicriy hy Geddesj. (R. 5 1). 

This claim should have been raised on direct ap,w~l arid is therefore proceduraily barred. 

Thc substance ;,f dir, allegation presuI!iibly‘’’ is based upm the witness’s statements given prior 

to trial to the defense investigator, which differed greatly from Geddes’s trial testimony. At trial 

Geddes explained that he was pressured into making the initial alibi statement by Defendant. 

” Again, the pleading below was inadequate, failing entirely to offer any record 
citation to, or detail of, the statements alleged to have been perjurous. 

a 70 



Further, witness Clifton Sagree, who was allegedly with Defendant and Geddes in Geddes’s first 

statement, never gave any statements contrary to his own trial testimony, which corroborated the 

trial testimony of Geddes that Defendant was not with them at  the time of the murders. Finaily, 

these issues were thoughly raised during the cross examination of Geddes. As such this claim was 

properly denied by the trial coim. RoutZy. 

(G) (“me prosecuiirr’A complicity in ilridlbr Juilure to correct Shaula Nagel’s pPrjurious 
defense deposition testimony. ”j (R. 5 1). 

The above quote sets forth the claim raised helow in its entirety. As such it was obviousiy 

aud grossly insufficient tc sme a basis for reiief. . 

(m ~Prosezutcrr$’ id&& m w p i m t y  with ,&hnnczstw regnrdiug ?he passpoil)‘). I K. 5 1) 

As rimed above, the passports were introduced at trial and this claim should therefore haw 

been raised on direct appeal, and as such is procedimlly ba.rred. Further. Defendant wholly failed 

t@ allege :he basis for this allegation or how the claim was in any wdy material. 

I 

( I )  (“Prosecutors sought to coerce/mislead Dr. Stillman into giving false testimony). (R. 
52) .  

‘This claim is based solely on the doctor’s3’ statement, in front of the jury, during cross 

examination, (D. A. R. 4533), that he had been misled by the prosecutor’s question during his 

previous deposition. This claim should have been raised on direct appeal, and is therefore 

32 Stillman was a defense witnew at the penalty phase. 
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procedurally barred. Further Defendant Whdly failed tai allege how this alleged ‘hisconduct” 

was material or prejudicial and as such the claim was properly denied. 
a 
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V. 
THE TRIAL COURT PROPERLY WITHHELD, AFTER AN 
IN CAMERA INSPECTION, PORTIONS OF THE STATE 
ATTORNEY’S FILE WHICH DID NOT CONSTJTIJTE 
PUBLIC RECORDS. 

Defendant’s fifth claim is that he was denied proper access to the entire file of the State 

Attorney’s Office in contravention of Ch. 119, FLa. Stat. However, the recwd shows that all of 

the the State’s file was disclosed, with the exception of a few items, which were determined bl; 

the trial court, after an in camera inspection, to be exempt. This determination was in accordance 

wi1.h tlik c ~ u i  t ’s precedent and the statute. 

”his cotlit held in Stute v. K o h l  S62 So. 2d 324 (Fla. 1990); that nim handwritten notes. 

* larigu;iyc, and are therefore not subject to disclosure: 

We do agree with the state attorney ibdt SOID:: af the 
documents in his files are not public records. in Sheviiz v. Byron, 
Hurless, Schafler, Reid and Associates, h c . ,  379 S O .  2d 633,  640 
(Fla. 1980). we pcinted out: 

To give coiltent to the public records law which i s  
consistent with the most common understanding of 
the term “record,” we hold that a public record, for 
the purposes of section 119.011(1), is any material 
prepared in connection with official dgency business 
which is intended to perpetuate, communicate, or 
formalixe knowledge of some type. To he contrasted 
with ‘public records” are materials prepared as 
drafls or notes, which constitute mere precursors of 
governmental “records” and are riot, in themselves, 
intended as final evidence of the knowledge to be 
recorded. . . . 
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Further, not all trial preparwtion materials are public 
records. We agree with Orange Counly v. Florida Land Co., 450 
So. 2d 341, 344 (Fla. 5th DCA), review denied, 458 So. 2d 273 
(Fla. 1984), which described certain documents as not within the 
term “public records”: 

Document No. 2 is a list in rough outline form of 
items needed for trial. Document No. 9 is a list of 
questions the county attorney planned to ask a 
witness. Document No. :O is a propcsed trial 
outline. l.)ocument No. 11 contains handwritten 
notes . . Document No. 15 contains notes (in rough 
fclmi) regarding the deposition of an anticipated 
witness. These documents are merely notes from the 
attorncis to themselves designed fcr their own 
personal use ir; remembering cenain things. . . . 

. . . If the [Stare Attorney] had a doubt as ro whether hi: was 
requird to dische  a particular document, he should have fiirnished 
it in m m w a  ro the trial judge for determindtion. 

74 



VI. 

DEFENDANT'S CLAIM REGARDING THE ALLEGED 

TRIAL JUDGE WAS NOT RAISED BELOW AND IS NOT 
SUPPORTED BY THE RECORD. 

CONFLICT OF INTEREST OF THE POST-CONVICTION 

Defendant's final claim is that the trial judge should have rmised himself because of an 

alkged wnflict of interest. However, h i s  claim was never raised in the trial coun arid is not 

properly before Ihe Court on appeal. Preston. Further, the allegations in the brief cite to a non- 

rem-d wardscript excerpt. However, even that excerpt fails to support Udendant'Ad canteiitms. 

This claim. raised for the first time on appeal, and lacking record support. :ihould be denied. 
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CONCLUSION 

For the foregoing reasons, the trial court’s denial of post-conviction relief should be 

affirmed. 
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