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STATEMENT OF THE CASE AND FACTS 

T h i s  i s  an  a p p e a l  f rom f i n a l  o r d e r  d e n y i n g  t h e  Petitioner's 

3 . 8 0 0 ( a )  M o t i o n  t o  C o r r e c t  Illegally I m p o s e d  S e n t e n c e .  

On F e b r u a r y  2 ,  1 9 9 0 ,  t h t l  P e t i t i o n e r  was f o u n d  g u i l t y  b y  

a j u r y  i n  i i c c ~ r d ~ i n ~ ~  w i t h  t h e  i n f o r m , ~ t i o n  f i l e d  o f  numerous  

o f f e n s c s .  Among  s . i i t l  o f  f'(1riscs was C o u n t  S I I ,  S e c o n d  D e g r e e  

I : p l o r i y  H ~ i r . d ( ~ ~ - .  ( A p p c r i d i x  " A " ) .  

O i l  ; * l a r c h  7 0 ,  lBqC) ,  t h c l  P c t i  t i n n t i r  was c l a s s i f ' i c t l  t o  he 

V i o l c n t  H d b i L u . 3 1  O f f e n d r r  p u r s u a n t  t o  Q 775.084, F 1 ; i . S t a t .  

( S u p p .  l O H H ) ,  , i n d  b 2 s t . d  o n  ;1 p r i n i -  A r r n c ' t l  R o b b o ~ - y  C o r i v i c  I 1 0 1 1  

f r o m  1 0 8 2 .  S ( ~ r i t r ~ r i (  i r i g  W P I  c' I I T I ~ O S [ P ~  <is f o l l o w s :  

( ' t .  1 ,  ' r l i i i - t \  (30) \ C , ~ ~ I . S  imprisonment w i t h  < I  t e n  ( 1 0 )  ~ V ~ I I -  

? I i n i m u m  P 1 , 1 1 1 d , i t o r v ,  C t s .  11 ,  TII, Y ,  ['[I, I S ,  , i n d  X I 1  L i f e  Im- 

p r i s o n m ~ n t  w i ~ h  a f i f t c r n  ( 1 5 )  y e , ~ t  minurnurn m a n d C i t o r y  o r 1  c a c h ,  

a n d  C t .  XIII, T h i r t y  ( ' 3 0 )  y c , i r s  i m p r i s o n m e n t  w i t h  <I t e n  ( 1 0 )  

~ t ~ ~ i r  m i n i m u m  ~ i i ~ i t i d ~ i t o r v .  ('t.;. T I ,  111, V ,  \'II, T X ,  a r i r !  Y I l l  

c o r i s ~ (  [ I t  1 \'C t 0 C t  * I ,  . i I l t f  ('dC ti o t h c r - .  C t .  S I I I  Consrcutl V "  

t o  C t .  XII. 

t i m e l y  n o t  I C P  o f  c i p p t > i ~ l  w a s  f i l e d .  Thc.  P c t i t i o n c r ' s  . i p p c . 1 1  

M ~ I S  t l c n i e d  on N n v c ' m b ( ' r  1 2 ,  1 0 0 1 ,  SIMMONS V. STATE, '588 S o . 2 t i  

'338 ( F l a .  A p p .  3 r d  D i s t .  l c l 9 1 ) *  

O n  o r  a h o u t  A u g u s t  5 ,  1 0 9 4 ,  thca Petitioner s u b m i t t e d  a Plotlor1 

t o  C o r r c c t  I1 l r g a l  l y  Impo+,cc(i S t n t e n c P  3 . 8 0 0 ( a ) ,  a l l e g i n g  t h r e e  

g r o u n d s  f o r  r e l i e f .  W i t h o u t  c o n d u c t i n g  a n  e v i d e n t i a r y  h e a r i n g  

[ i n d  m r r i u s  n t t a c h m p n t s  o f  p o r t  1 0 n s  o f  t h e  r e c o r d s ,  r c f u t i n g  t h e  

I'rt 1 t i o n c ' r ' s  c i l l e ~ c i t i o n q ,  t h e  t 1 - 1 ~ 3 1  c o u r t  d c n i c d  t h e  f ' c t i t i o n e r ' s  

- 1 -  



3 . 8 0 0 ( a )  Motion t o  C o r r e c t  I l l e g a l l y  I m p o s e d  S e n t e n c e .  

T h e  P e t i t i o n e r  s u b m i t t e d  a t i m e l y  n o t i c e  o f  a p p e a l ,  i n  

S e p t e m b e r ,  1 9 9 4 .  O n  F e b r u a r y  1 ,  1 9 9 5 ,  t h e  T h i r d  D i s t r i c t  C o u r t  

o f  A p p e a l  i s s u e d  i t s  r u l i n g  a n  t h e  P e t i t i o n e r ' s  A p p e a l .  ( A p p e n -  

d i x  l l B 1 l ) ,  

T h e  T h i r d  D C A ,  i n  i t s  d e c i s i o n  a l s o  c e r t i f i e d  a q u e s t i o n  

o f  g i - ~ ~ i t  p r r b l i c  i m p o r - t a r r r c  t (> t h i s  C o u r t .  In r c s p o n s e  t o  s a i d  

0 1  d c r ,  t h c  l ' c t i t i o r i c r  : ; u b m L t t e r l  t h e  f o l l o w i n g :  

1 .  S u g g e s t i o n  f o r  C e r t  i f i c a t  i o n ;  ( A p p c ' n d i  x " ( J " )  

C o u r t  I ' r c c c d c n t  a n d  m i i y  trot i n t c n t i o n L ~ l l y  r e n d e r  a d e c i s i o n  

i n  c o n f  1 i c t  w i t h  d S u p r c ' m c  C o u r t  I ' r e c c > d c . n t ,  HOFFMAN V. JONES, 

2 8 0  S o . 2 d  4 3 1  ( Y l a .  1 0 7 3 ) .  

T h c  P c t i t i o n c r ' h  r i o t  i c ( '  t o  i n v o k c  t h e  d i s c r e t i o n a r y  j u r i s -  

d i c t i o n  o f  this C o u r t  w c i > ,  t i r n c l y  s u b m i t t e d  on M a r c h  2 0 ,  1 9 9 5 .  

l . 1 1 ~  P t 3 t i  t i o n e r  s u b r n i r  t c d  1115 l u r i s d i c t i o n a l  R r r c f  on Pl ' r r ch  29, 

1 9 0 5 .  O n  A p r i l  4 ,  1 9 9 3 ,  t h i s  C o u r t  i s s u e d  I L S  o r d c r  f u r  t h e  

Fcti t i o n e r  t o  s c r v c  011 01- h c f o r - c  May 1 ,  1 9 9 5 ,  a b r i e f  o n  t h e  

merits. T h i s  B r i r f  O I I  t h (1  : d r . ~  its f o l l o w s :  



SUMMARY OF THE ARGUMENTS 

I. 

T h e  q u e s t i o n  p r e s e n t e d  t o  t h e  Lower District Court o f  A p p e a l  

T h i r d  D i s t r i c t  was a s  follows: 

WHERE THE T R I A L  COURT E R R O N E O U S L Y  APPLIED 
F L O R I D A  S T A T U T E S  775.084(1)(b) IN FINDING 
THE D E F E N D A N T  TO B E  A H A B I T U A L  V I O L E N T  
FELONY O F F E N D E R ,  D U E  T O  T H I S  S E C T I O N ' S  
E X C L U S I O N  OF ARMED ROBBERY AS O N E  O F  
THE ENUMERATED F E L O N I E S  

I n  t h e  c a s ?  a t  b a t ,  i t  i s  c l c i > r .  t h a t  t h r  Court o f  A p p e a l  

" . l u d i c i a l l v  I,c-\gi s 1 a t C d "  b y  p u t t i n g  t h e  wor -d  o f  " A r m e d "  R o b b e r y  

i n t o  t h e  p r e c e p t s  o f  F l o r i d d  S t < i t u t c s  7 7 5 . 0 8 4 ( 1 ) ( b ) I .  A n d  t h i s  

a c t  o f  , 7 1 1 d i c i a l  L c g i s t a t  i o n  c r c ! a t o d  a n  u r s u p a t i o n  of: p o w e r ,  

b c c  11 S P  c 1 cri r 1 y t. tic L P ~  i s 1 a I u r ' ~  , 1 11 c o m p o s  1 n g  t h e  S t a t  u t e s  7 7 5 ,  

0 8 4 ( l ) ( t ) ) l . ,  w c i s  f u l l y  < I W ~ \ I C  o f  t h e  c r i m p  o f  A r . m c ) d  R o b b e r y ,  R o b -  

t i I i n r . d  i n  t h e  h a h i t u a l  v i o l c n t  f e l o n y  o f f e n d e r .  s t r i t u t r .  

I3y t h r  w o i ' d i n g  of t h c '  S t a t i i t ~ s ,  t h c t - e  i s  no ~ ~ i u r n e r a t r d  

f e l o n y  o f  t ' r \ r n i c d  Robbery", b u t .  s i i n p l y  " R o h b e r y . "  'The T h i r d  

D i s t r i c t  C o u r t .  o f  A p p e a l s  n o t  o n l y  b e g a n  t o  l c g i s l a t - e  i t s e l f ,  

b u t  f a i l e d  t o  f o l l o w  t h c  c l c a r  a n d  c x p r - c . s s e d  i n t e n t  o f  F l o r i d a  

S t a t u t . e s  7 7 5 . 0 2 1 (  11, K u t c s  o f  C o n 5 ; t r u c t i o n .  

T h e  P e t i t i o n c r  c o n t e n d s  t h a t  u n d e r  F l o r i d a  L a w ,  c r i m i n a l  

s t a t u t e s  m u s t  b e  s t r i c t l y  c o n s t r u e d .  F o r  i f  a s t a t u t e ,  i n  d e f i n -  

i n g  c r i m i n a l  o f f e n s e s ,  o m i t s  c e r t a i n  n e c e s s a r y  a n d  essential 

provisions w h i c h  s e r v e  t o  i m p r e s s  t h e  a c t s  c o m m i t t e d  a s  b e i n g  

w r o n g  a r id  c r i m i n a l ,  C o u r t s  a r e  n o t  a t  l i b c r t y  t o  s u p p l y  d e f i c i e n -  

c i e s  o r  u n d e r t a k e  t o  m a k e  t h e  s t a t u t e  d e f i n i t e  a n d  c e r t a i n ,  

-3- 



State e x  rel. LEE V. BUCHANAN, 191 So.2d 33 (1966). 

A t  B a r ,  t h e  C o u r t  o f  A p p e a l s  d i s a g r e e d  w i t h  t h e  c l e a r l y  

d e f i n e d  i n t e n t  o f  t h e  F l o r i d a  L e g i s l a t u r e ,  and t o o k  i t  u p o n  

i t s e l f  t o  b e g a n  t o  rewrite t h e  S t a t u t e s  i n  s u c h  a way t h a t  t h e  

L e g i s l a t u r e ' s  a c t i o n  was r e n d e r e d  frivolous, a n d  w i t h o u t  s u b -  

s t a n c e .  

C l r a r l y ,  t h e r e  i s  110 m c n t i o t i  o f  " A R N E D  R O B B E R Y "  i n  t h r  

V i o l e n t  H a b i t u a l  F e l o n y  O f f e n d e r -  S t a t u t e  as o n e  o f  t h e  e n u m e r a t ( 1 d  

p r i o r s  t o  s u p p o r t  h a h i t  ~ ~ i l i z a t i o n .  I t  is f r o m  t h i s  p o i n t  , ~ n d  

s u m m a r y  o f  t - h c  ; ~ r g u m c n t  t h a t  t h c  P c t  ~ t i o n c r  s c c k s  t h i s  C o u r t  ' s  

power t o  c 1 e a r l v  d r f  1nc1 w h c t h e r  " K o h b P r y "  n ie , j i i s  "Armed R o b b v r v " ,  

5 i n r p  t h o I - c '  was 110 m v n t  i o n  o f  A K b l E I )  R O H R E R Y  i n  t h c  g a m u t  o f  

s a i d  s t ~ t u t e .  

11. 

T h e  P e t i t  i o n o r  a r g u c s  o n  t h i s  i s s u r '  t h a t  t h c  T h i r d  DCA 

a n d  t h r  T 1 - i a 1  C o u r t  e r r o r c d  w h t a n  1 t f o u n d  t h a t  t h c .  P e t  i t i o n c r ' s  

c o n v i c t i o n  o f  S e c o n d  D c g r e c  F r - . l o n y  M u r d e r ,  i n  C o u n t  XI1 o f  t h i s  

c a u s e  o c c i i r r c d  i n  a s r p a r n t e  c r i m i n a l  e p i s o d e  f r o m  t h c  u n d e r -  

l y i n g  fclonies. T h e  P c t i t  i o i i r r  p o i n t s  o u t  t h a t  I n  o r d e r  f o r  

a c o n v i c t i o n  o f  S e c o n d  Dc'grc!e F e l o n y  M u r d e r  t o  stand, i r  m u s t  

bc f o u n d  t h a t  t h e  N u r d e r  ( d e a t h )  o c c u r r e d  i n  t h e  p e r p e t r a t i o n  

o f  o r  t h e  a t t e m p t  t~ p c r p ~ t r a t e  o n c  o f  t h e  enumerated fclonics. 

T h u s ,  t h c  S e c o n d  D e g r e e  F e l o n y  N u r d c r  w o u l d  b e  a p a r t  o f  t h e  

same c r i m i n a l  e p i s o d e  o f  t h e  underlying f e l o n i e s .  ( 7 8 2 . 0 4 ( 3 ) ,  

F l o r i d a  S t a t u t e s  1988 S u p p . ) .  



T h e  f a c t s  a r e  n o t  i n  d i s p u t e .  P e t i t i o n e r  was c h a r g e d  w i t h  

a s e c o n d  d e g r e e  f e l o n y  m u r d e r ,  a s  a r e s u l t  o f  t h e  a t t e m p t e d  

e s c a p e  o f  h i s  c o - d e f e n d a n t / v i c t i r n ,  WELTON LOPEZ, who was s h o t  

a n d  k i l l e d  b y  t h e  p o l i c e  d e p a r t m e n t .  T h e  n e x u s  o f  t h i s  offense 

t i , e d  t . h e  P e t i t i o n e r  t o  t h a t  m u r - d e r ,  t h e r e f o r e  c l e a r l y  a s e c o n d  

d e g r e e  f e l . o n y  m u r d e r  b a s c d  u p o n  t h e  a t t e m p t c d  e s c a p e  o f  t h c  

c n - d c f e n d a n t / v i c t i m ,  r e s u l t i n g  i n  h i s  d e a t h  was  a p a r t  o f  t h c  

s a m e  c . r - i m i n a 1  t r a n s a c t  i o n .  And t h e  d e c i s i o n  o f  t .he  T h i r d  D C A  

was c o t i t . r o r v  t.o t h e  f t 1 c t . s  c ) f '  t l i j  s c a s e ,  w h i c h  r e q u i r e s  f u r t h e r -  

r - e v i c w ,  t i y  t - h i s  C o u r t .  

111. 

TI1 c t l  cj  I )  i t 11 <i  1 0 f f (111 (1 (1 I S t <i  t 11 t c' 1) i- o v 1 d e s t h <i t (1 1 1 P v 1 d e n  c (B 

p i " ( . s c n t ( . d  i n  o p r n  c o u r t  s h o u 1 d  \ > P  s u b j e c t  t o  ti111 r i g h s t  o f  

c o n f r a n t n t i o n  a n d  ~ ~ ~ ~ s s - - ~ x ~ i r n ~ r i , i t  i o n .  T h r l  P C L L ~  i o n c r -  c o n t r n d s  

t h a t  t h i h  I - i g h t  W J S  d c n i ( ~ d  I I I ~  w h e n  t h r '  '1'1 1 1 1 1  \ J ~ i ( i g v  r u t  o f f  

h i s  T r i , i l  A t  t o r n c y  t i u r  i n g  ( r o s s - ~ x i i r n ~ r i , i t  i o n  of t h c  S t , i t r ' s  w i t -  

n e s s  w h o  W ' I S  p r c s c n t ( : d  [ i t  t h o  s c r i t c n c i n g  h u a r - i i i g  i n  t h i s  c a u s c ~ .  

B y  A f f i r m i n g  t h t  P c t i t i o n r = r ' s  a r g u m r ' n t  o n  t h i s  p o i n t ,  t h e  

l ' r i c i l  C o u r t  a n d  t h e  T h i  1 - d  I )CA h a s  v i o l a t e d  t h c '  Pettironcr's 

C o n s t i t u t i o n a l  R i g h t s  as s c > c u r r d  h i m  t h r o u g h  t h e  F o u r t r e n L h  

A m c r i d m e n t  o f  t h c  l i n t i c d  s t , ~ t  P S  C o n s t i t u t i o n .  S u c h  v i o l a t i o n  

o f  ii C o n s t i t u t i o n a l  n a t u r c  r ~ q u l r c s  t h a t  t h e  P e t i t l o n e r ' s  s e n -  

t c n c e  b e  r e v e r s e d  d n d  a n e w  x e n t c n c i n g  h e a r i n g  p r o v i d e d .  
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ISSUE ONE 

THE DISTRICT COURT'S INTERPRETATION 
THAT THE VIOLENT HABITUAL OFFENDER 
STATUTE AUTHORIZES THE USE OF A P R I O R  
ARMED ROBBERY CONVICTION, WHEN THE 
PLAIN LANGUAGE OF THIS STATUTE CALLS 
FOR A PRIOR ROBBERY CONVICTION - HAS 
EXTENDED THE HABITUAL VIOLENT FELONY 
OFFENDER STATUTE BREADTH BEYOND THE 
STRICT LANGUAGE APPROVED BY THE L E G I S -  
LATURE AND VIOLATED THE SEPARATION 
OF POWERS. 

The Power o f  t.hc S t a t  (1 I : o v r ~ r ' n n : c n t  i s  d i v i d c c l  i n t o  th r -ee  

b r a n c h e s ,  i . c . ,  E x e c u t i v c ,  L e g i s l a t i v c ~  a n d  . J i i d i c i n l  B I - n n c h c s .  

3 ,   florid,^ C o n s t i t i i t - i o n ;  WHITE V. J O H N S O N ,  5 0  S o . 2 d  5 3 2  ( 1 9 5 2 ) .  

'TI) e I \J ma k I 11 g f 11 n c t 1 o 11 is t h c' c 11 L c' f 1 c= F: L s 1 a t i \ c~ p o w  e r . 
I J p o i i  c x e r c i s i n g  i t s  p o w c r  t o  w r i t c '  the> l a w ,  t tic L e g i s l a t u r - e  

c n a c t e d  S c c t i o n  7 7 5 . 0 8 4 ( 1 ) ( 1 ) ) 1 . ,  F l o r  i d i i  S t ; i t n t r . s  ( S u l r p .  l c )88) .  

***. . .(b) " H a b i t u a l  V i o l e n t  Felony 
Offender" means a defendant for whom 
the court  m a y  impose a n  extended term 
of imprisonment, a s  provided i n  this 
section, i f  it finds t h a t :  

1 .  Thc Defendant h a s  previously 
b e e n  convicted of a felony or a n  attempt 
or conspiracy to commit a f e l o n y  and 
one or more o f  such convictions was 
for: 

a .  Arson, b .  S e x u a l  Battery, 
c .  R o b b e r y ,  d. Kidnapping, e. Aggravated 
c h i l d  a b u s e ,  f .  Aggravated assault, 
g .  Murder ,  h .  Manslaughter, i. Unlaw- 
f u l  throwing, placing, or d i s c h a r g i n g  
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of a destructive device ar bomb, or 
j . Armed Burglary.. .*** 

A p p l y i n g  t h e  p r o v i s i o n s  o f  t h i s  H a b i t u a l  Violent F e l o n y  

Offender S e c t i o n  is t h e  c h i e f  j u d i c i a l  power. O n e  o f  t h e  most 

f u n d a m e n t a l  p r i n c i p l e s  o f  F l o r i d a  L a w  i s  that p e n a l  s t a t u t e s  

must b e  s t r i c t l y  c o n s t r u c d  a c c o r d i n g  t o  their l e t t e r ,  e . g . ,  

STATE V. J A C K S O N ,  5 2 6  S o . 2 d  5 8  ( F l a .  1988); STATE ex rel. CHERRY 

V. D A V I D S O N ,  1 0 3  F l a .  954, 1:30 S o .  1 7 7  ( 1 9 3 1 ) .  The ‘ p r i n c i p l t  

111 t . i m a t r t I y  rests o n  the. duc  proccss r e q u i r e m e n t  t h a t  c r i m i n a l  

s t a t u t e s  m u s t  s r i v  w i t h  some p r e c i s i o n  c ‘ x i i t  t . l y  w h , i t  i s  p r o h i l i i t c d .  

E.K., B R O W N  V .  STATE, 358 .C;o .2d  1 6  ( l ~ ’ 1 ~ 1 .  1 0 7 8 ) ;  F R A N K L I N  V .  

STATE, 2 5 7  S O . ? ~  2 1  ( 1 ; l n .  1 9 7 1 ) ;  ~- STATE V .  MOO Y O U N G ,  Ti00 S o . 2 d  

1381) ( l ; l i i .  1 s t  1)CA 1 0 0 0 ) .  \Qorcls , ~ ~ i d  mcanings b e y o n d  t h r  l i t c ’ r a l  

t h a t  n i a y  r c s u l t  i n  < I  d c p r i v , ~ t  i o n  of I i f ~ ,  l i l i c r t y ,  o r  p r a p c r t  y .  

- SCULL V. STATE, 560 S o . 2 d  1 2 5 1  (Fin. 1 9 0 0 ) ;  FRANKLIN,  2 5 7  S 0 . 2 d  

; i t  2 3 .  F o r  t h k s  r c a s o n .  

a penal statute must be written i n  
language sufficiently definite, when 
measured b y  common understanding and 
practice to apprise ordinary persons 
of common intelligence of what conduct 
will render them l i a b l e  to be prosecuted 
for it5 violation. 

G L U E S E N D A H P  V. STATE, 3 9 1  S o . 2 d  1 9 2 ,  198 ( F l a .  1 9 8 0 ) ,  c e r t .  

d e n i r d ,  4 5 4  1J .S .  8 1 8 ,  1 0 2  S . C t .  98, 7 0  L . E d . 2 d  138 ( 1 9 8 1 )  ( c i t a -  



statutes criminal in character must 
be strictly construed. In i t s  appli- 
cation to penal and criminal statutes, 
the due process requirement of definite- 
ness is of e s p e c i a l  importance. 

STATE ex rel. LEE V. BUCAANAN, I 191 S o . 2 d  3 3 ,  36 ( F l a .  1 9 6 6 )  

(citations o m i t t e d ) ;  a c c o r d  STATE V. VALENTIN,  1 0 5  N.J.  1 4 ,  

519  A . 2 d  3 2 2  ( 1 9 8 7 ) .  ' T h u s ,  t o  t h e  e x t e n t  t h a t  d e f i n i t e n e s s  

i s  l a c k i n g ,  ii s t ; i t , u t r  must I)c c o n s t i - u e d  i n  t h e  manrirr  most: 

f , i v o r a b l e  t o  t h c  n c c u s c d .  PALMER V .  STATE, 4'38 S n . 2 d  1 ,  3 ( I ? l d *  

1 0 8 3 ) ;  FERGUSON V. STATE, 3 7 7  S o . 2 d  709 ( 1 : l n .  1 9 7 0 ) .  

'I'hc r u l e  o f  s t r i c t  c o n s t r i i c t i o n  ( i l s o  r r s t b  o n  t h e  d o c t r i n i .  

o f  t h e  ~ o r n m o n  l a w  i n h r r - c s  s o l r l l y  i t i  t h c  d c ~ m o c r a t i c  p r o c c s s  o f  

t t r c  l ( , g i s l C 1 t i v c  b r , i r i c h .  BORGES V .  STATE, 415 S o . 2 d  1 2 h 5 ,  1 2 6 7  

( k ' l < i .  lQS2); < i c c o r d  UNITED STATE V .  L.  COl1EN - G R O C E R Y  CO., 2 5 5  

U . S .  8 1 ,  8 7 - 0 3 ,  4 1  S . C t .  1 9 8 ,  2 0 0 - 3 0 1 ,  0 5  L * P : ( l .  5 1 6  ( 1 9 2 1 )  

the Florida Constitution requires n 
certain precision defined b y  thc l e g i s -  
lature, not legislation articulated 
b y  thc judiciary. See Article IT, 
Section 3, Florida Constitution. BROWN 
358 S o . 2 d  at 20; accord PALMER, 4 3 8  
So.2d at 3 .  

' T h i s  principle> c a n  bc3 h o n o r e d  o n l y  i f  c r i m i n a l  s t a t u t e s  

~ I - P  a p p l i e d  i n  t h e i r  s t r i c t .  sense, n o t  i f  t h e  C o u r t  u s c  some 

m i n o r  v a g u n e s s  t o  cxtcnci the. s t a t u t e s '  b r c a d t h  b e y o r i d  t h e  s t r i c t  

l a n g u a g e  a p p r a v c d  b y  thr ,  l ~ ~ ~ ~ i s l a t u r c .  To d o  otherwise, a s  t h c  

T h i r d  D C A  h a s  d i d  in  t h r  c i i s o  s u h j r i d i c e ,  w o u l d  v i o l a t e  t h e  
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s e p a r a t i o n  o f  powers, A r t i c l e  11, S e c t i o n  3 ,  F l o r i d a  Constitution. 

N o w ,  w e  m u s t  d e t e r m i n e  w h e t h e r  h a b i t u a l i z i n g  a n  i n d i v i d u a l  

u n d e r  t h e  h a b i t u a l  v i o l e n t  f e l o n y  o f f e n d e r  section o f  7 7 5 . 0 8 4 ,  

w h e n  t h e  o f f e n d e r  h a s  b e e n  c o n v i c t e d  o f  a p r i o r  "Armed Robbery", 

f i t s  M i - t h i n  t h e  c o n f i n e s  o f  t l ic  l a w  d e s c r i b e d  i n  5 7 7 5 . 0 8 4 ( 1 ) ( h )  

1 . c .  T h i s  q u e s t i o n  h i n g e s  on  t h c  c x a c t  m e a n i n g  o f  t h e  c r i m e  

"Armed Robbery", as o p p o s e d  t o  "Robbery." 

T h e  t r i a l  c o u r t  , , ~ i i d  t h e  T h i r d  D i s ~  T I L L  C o u r t  o f  A p p e a l  

h c l s  c o n s t r i i e d  t h c  w o r d  " R o b b e r y "  i n  s c c * t i o r i  775.084(l)(b)l.c. -- 

t o  i n c  l r i d c  "Armed Robbery." T h e  P e t  i t i o n c r  c o r i t c ~ n d s  t h c i t  t h i s  

t o  b c  u . s ( ~ t i  f o x  s u p p o r t  i r i g  < I  11,11)1 t u , i 1  v i o l e n t  f ( l 1 o r i y  o f f c n d c r  

s t a t u s  - S C P :  775.084(1)(b) o f  F l o r i d a  S t i i t u t c s  ( S u p p .  1 9 8 8 ) ,  

w h c r c i n  1 t s t a t e s ,  i n  r ( ~ l ( ~ v a n t  p a r t :  

1. The Dcfcndant has previously been convicted 
of a f e l o n y  or an attempt or conspiracy to 
commit a felony and one or more of such convic- 
tions w a s  for: 

c. Robbery. - .j. Armed Burglary 

T h u s ,  t h e  I ' c t i t i o n p r -  s u b m i t s  t h a t  t h c  U S P  o f  h i s  p r i o r  

c o n v i c t i o n  f o r  Armed Robbery w a s  c r r o n e o u s ,  b p c a u s e  t h c ?  p l a i n  

l a n g u a g e  o f  t , h i s  statute. DOES NOT PERMIT t h c  u s e  a n  ari Armed 

Robbery a s  o n e  of tlie l i s t r d  e n u m e r a t e d  felonies. 
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A l t h o u g h  t h e  s t a t u t e s  a l l o w s  t h e  u s e  o f  a p r i o r  R o b b e r y  

t o  b e  u s e d  ( S e e  ' ' c . "  o f  e n u m e r a t e d  f e l o n i e s ) ,  i t  s a y s  n o t h i n g  

o f  a n  A r m e d  R o b b e r y .  

I n  " b . "  o f  t h e s e  e n u m e r a t e d  f e l o n i e s  i t  s e p a r a t e s  s e x u a l  

b a t t e r y  f r o m  t h e  s i m p l c  b a t t e r y ;  ' Y . "  A g g r a v a t e d  assault- f r o m  

assault, a n d  i n  "j." i t  p l a i n l y  s t a t e s  A R M E D  B U R G L A R Y  a n d  n o t  

j u s t  BURGLARY. T h u s ,  i t  m u s t  b e  c o n c l u d e d  t h a t .  t h e  L e g i s l a t u r e  

was f u l l y  c i ~ ; i ~ - e  o f  t h e  d i f f c r e n c c  h c t w c c 3 n  t h e  c r i m e  o f  Armed 

R o b b e r y  a n d  Robbery w11t.n i t  e n , i c t e d  t h i s  n ( 1 c t i n n  o f  t h e  h a b i t u a l  

v 1 o 1 e 11 t f e 1 o n y D f f c'ri d P 1- s t ;I t u t c , a s  t l ip L c  g I s 1 t 11 r c c 1 caa r 1 y 

1 is tc .d  A R M E D  B U R G L A R Y  , i r i d  n o t  B U R G L A R Y  i n  "j . I '  o f  th(>sv c!numcr;ltcd 

S t  < i t  u t  t's 8 1 0 . 0 2 ,  I 3 u r g 1 , i r  v ;  I i o w ( ~ v o r ,  < I S  l i s t e d  i 1 1  t h e  c r iu rn r rn t cd  

f c - l o n i c > s  i n  S e c t i o n  ( 1 ) ( 1 ) )  o f  F 1 < i . S t L i t .  7 7 ' 4 . 0 8 4  ( S u p p .  1 9 8 8 ) ,  

fln 1) i t u ; ~  1 1 x a t i o ri . 
* \  l h i s  C o u r t  has rc.;lcht.t! t h e  same c o n c l u s i o r i  i n  t h r i r -  d c c i s i o n  

i n  t h e  c a s e  o f  WASHINGTON V. STATE, 10 Fla.L.Weckly S 6 4 7  ( I l e c .  

9 ,  1 9 9 4 ) ,  w h e r e i n  i t -  was t i ( 3 l d :  

- 1 0 -  

t h e  crimes of  b u r g l a r y ,  b u r g l a r y  o f  
a n  occupied d w e l l i n g ,  b u r g l a r y  of  a 
d w e l l i n g ,  b u r g l a r y  o f  a c o n v e y a n c e  
are  n o t  listed i n  t h e  H a b i t u a l  Violent 
F e l o n y  O f f e n d e r  S t a t u t e .  



F o r  t h i s  r e a s o n ,  t h e  P e t i t i o n e r  c o n t e n d s  t h a t  w i t h  B u r g l a r y  

a n d  A r m e d  B u r g l a r y ,  b o t h  R o b b e r y  a n d  A r m e d  R o b b e r y  a r e d  d e f i n e d  

u n d e r  F l o r i d a  S t a t u t e s  812 .13 ,  a n d  w h e n  r e a d i n g  t h e  p l a i n  l a n g u a g e  

o f  F l o r i d a  S t a t u t e s  7 7 5 . 0 8 4 ( 1 ) ( b ) ,  i t  c l e a r l y  o m i t s  t h e  u s e  

o f  a P r i o r  " A R M E D  R O B B E R Y "  a s  o n e  o f  t h e  e n u m e r a t e d  f e l o n i e s  

t o  s u p p o r t  h a b i t u a l i z a t i  o r 1  ( S e e  " c .  'I o f  t h e  l i s t e d  e n u m e r a t e d  

f e l o n i e s  i n  F l a . S t a t .  7 7 5 . 0 8 4 ( 1 ) ( b ) l .  

Thus, a s  WASHINGTON c ~ ~ u l d r i ' t  b c  h < i h i t u n l i L e d  b e c a u s e  o f  

a p r i o r  " b u r g l a r y "  b e c a u s e  t h e  S t a t u t , c  c a l l s  f u r  an  ' ' a r m e d  b u r - g -  

l a r y "  - t h e  P t . t i  t . i o n c r  r . o i l l d n ' t  b e  h a b i t u a l i z e d  w i t h  t h e  u s e  

b e r y . "  

This S t n t u t r  a n d  t h e  Legislative. i n t c r i t .  m u s t  b e  c o n i p a r e d  

w i t h  t h e  F e l o n y  N u r d e r  S t a t t l t c  ( 7 8 2 . 0 4 ( 3 ) ;  a n d  7 8 2 . 0 4 ( 4 ) ) ,  w h c ~ r o i n  

t . h c  1 a n g u ; i g c  p r o v i d t : s  L h c  w o r d  "any." S e e  7 8 2 . 0 4 ( 3 ) :  

***...( 3) When a person is killed 
in t h e  perpetration of, or i n  t h e  a t t e m p t  
to perpetrate, any: (Underline added 
for emphasis)...*** 

C l e a r l y ,  h a d  t h c  l e g i s l a t u r e ,  w h e n  w r i t i n g  t h e  S t a t u t e ,  

i n c l u d e d  t h e  word a n y ,  a:; i n  t h e  a b o v e  s t a t u t c ,  t h e n  i t  w o ~ ~ l d  

b e  f a i r  t o  s a y  t h a t  t h e  L e g i s l a t u r e  i n t c n d c d  * ' a n y  r o b b e r y "  t o  

s u p p o r t  h a b i t u a l i z a t i o n .  S i n c e  t h i s  was n o t  t h e  c a s e  a n d  s i n c e  

t h c  l e g i s 1 , a t u r c  was f u l l y  a w a r e  o f  t h e  c h a r g e  o f  A r m e d  R o b b e r y ,  

as o p p o s e d  t o  r o b b e r y ,  w h e n  w r i t i n g  S e c t i o n  7 7 5 . 0 8 4 ( 1 ) ( b )  o f  

F l o r i d a  S t a t u t e s  ( a s  e v i d e n t  b y  t h e  A r m e d  B u r g l a r y  i n  "j."), 

t h e n  f o r  t h e  C i r c u i t  a n d  D i s t r i c t  C o u r t  t o  i n c l u d e  A r m e d  R o b b e r y  

a s  o n e  o f  t h p  e n u m e r a t c d  f c l o n i e s  m e a n s  t h a t  t h e y  h a v e  violated 

t h c  S e p a r a t i o n  a f  P n w c r s  b y  p c r f u r m i n g  a f u n c t i o n  o f  t h e  
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L e g i s l a t i v e  B r a n c h  o f  t h e  G o v e r n m e n t. 

WHEREFORE, based o n  t h e  f a c t  t h a t  t h e  C r i m e  of  ARMED ROBBERY 

is n o t  o n e  of t h e  e n u m e r a t e d  f e l o n i e s  listed i n  t h e  H a b i t u a l  

V i o l e n t  F e l o n y  O f f e n d e r  S t a t u t e  (775.084(l)(b)l.c.) ( S u p p .  1 9 8 8 ) ,  

a n d  t h e  f a c - t  t h a t  t h i s  C o u r t .  h a s  r e a c h e d  R s i m i l i a r  c o n c l u s i o n  

in WASHINGTON V. STATE, l ( >  F 1 a . L . W ~ e k l . y  S647 ( D e c .  9, 1 9 9 4 ) ,  

t h c  P e t i t i o n c t r  r e s p e c t f u l l y  p r a v s  t h a t  t h i s  Court would f u r t h e r  

I - P Y ~ P W  t h e  T r i a l  C o u r t ' s  a n d  t h e  T h i r d  I I C A ' s  a c t s  o f  l e g i s l a t i n g  

- 1 2 -  

t o  L I I C  1 u d e  t t i c  c r  i m t .  o f  ARMED ROBBERY i n  s a i d  s t a t u t e s  w h e n  

t h P  s t a t u t e s  c l c d r l v  s t , i t c s  ROBBERY. 



ISSUE TWO 

ONCE THE PETITIONER’S SENTENCES FOR 
MULTIPLE CRIMES COMMITTED DURING SINGLE 
CRIMINAL EPISODE WERE ENHANCED THROUGH 
HABITUAL VIOLENT FELONY OFFENDER STATUTE 
THE TOTAL PENALTY COULD NOT BE FURTHER 
INCREASED BY ORDERING THE SENTENCES 
TO R U N  CONSECUTIVELY 

O n c e  t h ( .  1’c.t L t i o r i c r  ‘ s  s c l r i t c n c c s  f o r  multiple c r i m e s  corn-  

I lVFO s t a t . u t . e ,  t . h e  t o t a l  p ~ n ; i l  t y c .ou1d r iot  b r !  f u r t  h r r  - i r ic r -cased  

b y  o t - d e r - . i n g  t h e  s r n t e n c c s  t o  1 -un  c o n s e c u t i v e 1  v ,  HALE V. STATE, 

0 ’ 3 0  S o . 2 d  5 2 1  ( F l a .  1 0 0 3 ) .  

I * : v c . ~ i  t l i n ~ i p h  1 . 1 1 ~  S t i l t . ( ’  ( :or ic :c ided e r r o r ,  a t i d  f h c  3 r d  11CA issued 

c ’ s c e p t  ( ’ o u r i t  X I I ,  t t i c v  h , j v t ,  s t i  1 1  c o m m i t t e d  e r r o r  i t 1  t h a t  C o u n t  

X I 1  is S c x c o n d  Dc3grcr  l ’ ( b 1 o r i y  P l r i r t icr   rid t h u s ,  i t ?  is c s s e n t i a l  

f o r  t h v  S t a t c  t o  p r o v c  t h , i t  t h ( x  F e l o n v  P l u r - d c r - ,  i n  C o u n t  >;TI, 

O C C U ~ ~ C ~  i n  t h c  ~ o i r i r n i s ~ i o r i  0 1 ’  t h ( 1  , j t t ( : rnp t .  t o  c o m m i t  t h c  u n d e r l y i n g  

f ( b I o n i e s ,  (782.04(3), Florida Statutes ( 1 9 8 9 ) ) .  

S c > c o n d  D e g r e e  P l u r d t . r ,  a r i d  i n  d o i n g  so h a s  c o n s t r u e d  i t  t o  b e  

c n r n m i t t c t i  i n  a s e p a r a t e  c r i m i n a l  e p i s o d e .  

I f  t h i s  i s  t h e  c a s e  ( t h e  2 ”  f e l o n y  m u r d e r  b e i n g  11 s ~ p a r a t r  

c 1 - i m i n a l  e p i s o d e )  t h e n  t h e  S e c o n d  Degree  F e l o n y  N u r d c r  c o n v i c t i o n  

 rid s c i i t e n c e  c a n n o t  s t a n d  - i r r  t h a t  t h e  S t a t e  h i i s  not-  p r o v e d  
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T h e  P e t i t i o n e r  h a s  i n c l u d e d ,  a s  r e f e r e n c e ,  a c o p y  oE t h e  

i n f o r m a t i o n  c h a r g i n g  C o u n t  XII, t h e  S e c o n d  Degree F e l o n y  M u r d e r .  

( A p p e n d i x  “ A ” ) .  

A r e v i e w  o f  t h e  r e c o r d s  a n d  f i l e s  i n  t h i s  c a u s e  w o u l d  r e -  

v e a l  t h a t  t h e  S e c o n d  D e g r e e  F e l o n y  M u r d e r  is p a r t  o f  t h e  same 

c r i r n i n , i l  c p i s o d e  ‘3s t h c  u n d e r - l y i n g  f c l o n i e s ,  a n d  t h u s  t h e  L i f e  

S e n t e n r  v i n  Count .  Y 1 T  s h o u l d  h a v e  b c r n  o r d e r c d  t o  r u n  c o n c u r r e n t  

a i o n g  w i t h  t h e  o t ! i c X r  c - o i i n t s .  

WHEREFORE,  i t  is t h v  P e t i t i o n e r ’ s  c o n t ~ n t i o n  th , l t  t h e  T h i r d  

D i s t r i c t  C o u r t  of A p p e a l ’ s  o r r l c r  1s i n  e r r o t  w h c n  i t  f i n d s  t h a t  

t h c \  S c r  o n d  l l c g r c r  I ~ c ~ l o n v  P I u r d e r  O C C I I I  r c > d  ;IS p a r  t ( i f  < i  ~ ~ ‘ p ~ i r ~ i t t ‘  

c r  ~ 1 1 1 1  t i < i  1 c p  I s o d e .  ‘l’h(1 o r d e r  should bc r t ’ v e r s c d  , i n d  ( o r  r v c  t t ’d .  

- 1 4 -  



ISSUE THREE 

IT WAS REVERSIBLE ERROR AT SENTENCING 
FOR REFUSING TO ALLOW ALL THE EVIDENCE 
PRESENTED IN COURT TO BE CROSS-EXAMINED 
AS PROVIDED IN 7 7 5 . 0 & 4 ( 3 ) ( c ) ,  FLORIDA 
STATUTE (SUPP. 1988), AND VIOLATED 
THE PETITIONER'S RIGHT TO DUE PROCESS 
OF LAW A S  G U A R A N T E E D  BY THE UNITED 
STATES CONSTITUTION 

In t h e  c a s e  h e f o r c  t h i s  C o u r t ,  u n d e r  F l o r i d a  L a w ,  s e n t e n -  

c i n g  i s  t i o w  a " C r i t i c a l  S t , j g e t t  o f  t h e >  C o u r t  p r o c c e d i n g s .  D u r i n g  

CROSS EXAMINATION 

R Y  MR. BRUCE: 

0: S i r ,  c a n  y o u  I d t , r i t  I f y  t h c  p c o p l c  w h o  d i d  t h i s  t o  y o u ?  

A :  Yes. 

Q :  You C a n ?  

A :  U h - h u h  ( h f f i r r n c i t i v r ) .  

(1: W o u l d  y o u  t e l l  rnc w h i c h  o f  t - hcsc  g c r i g l e m e n  - W h i c h  

o f  these gentlemen o v ~ r  h c r r ,  i f  a n y ,  w c r e  i n v o l v e d  w i t h  t h i s ' ?  

A :  T h e y  h a v e  c h a n g c r l  s i n c e  19- -  

THE COURT: 

T h i s  Case is n o t  a n  trial. It was t r i , ed  8 years ago. 

- 1 5 -  

Thank g a u .  ( S e e  p a g t ?  5 a n d  6 o f  sentencing t r a n s c r i p t s ,  A p p e n d i x  



T h e  State o f  Florida e l i c i t e d  information from this witness 

in order to introduce as evidence that the Petitioner was the 

person who committed a n  Armed Robbery i n  1982 ;  however, upon 

cross-examination, t h e  J u d g e  interrupted counsel f a r  the Peti- 

tioner and thus, denied him his FULL RIGHT TO CONFRONTATION 

A N D  C R O S S - E X A M I N A T I O N .  

T h c  question now b ~ f o r e  this Court is where the P e t i t i o n r r ' s  

r i g h t  t o  confront t h i s  vciluable S t L i t e  w i t n p s s  was impeded h y  

t h e  Trial C o u r t .  A n t 1  t h c .  Trial C o u r t  t h u s  dep,irted f i o m  the 

essential requirements o f  the h a b i t u a l  f c l o n y  of f r n d c r -  statute. 

I t  appears f r o m  rending of tthc S t a t u t  c s  ( 7 7 5 . 0 8 4 ,  ( S u p p .  1 9 8 8 ) ) ,  

thcit. t h c .  l;ingucige is mandatory which providcls "Full R i g h t s  of 

( : o ~ i f r o n t , ~ t i o n ,  C r o s s - C x n r n i i i n t  1 0 1 1 ,  ( i n d  R o p r t ~ s e n t a t  i o n  b y  C o u n s e l  . ' I  

Recciuse the Court dt.n i ( > d  the Pet i t i o n c r  's c o u r i s c l  t h e  o p p o r -  

t u n i t y  t o  c r o s s - e x a m i n c  t tic. S t c i t e ' s  wi LI~CS.S, i t  w a s  contrary 

t o  the mandates o f  t h c  l a r rguc ig : c  o f  thr S t a t  u t  c ,  and T h u s ,  t h i s  

habitual v i o l e n t  fclony of frndr'r t re<itmcnt i s  n o w  V O I D  c ~ ~ i d  to 

no FORCE a n d  EFFECT. I t  was the i n t ~ n t  o f  thc Florida L ~ g i s l a -  

ture i n  the instant c a s c  t h a t  f u l l  r i g h t  t o  c o r i f r o n t ; ) t i o n  and  

cross-examination shal 1 hr. had and thu Trial , J \ i d g e  erred i n  

denying the Petitioner's motion o n  this ground - likewise the 

Third DCA erred in Affirming the s a m e .  

CONFRONTATION CLAUSE.  'I'he S i x t h  Amendment's Confrontation 

Clause guarantees a criminal defendant thP right t o  confront 

hostile witnesses at her criminal trial. T h e  clause s e r v e s  

t o  facilitate t h e  t r u t h  seeking function u f  a trial b y  "ensuring 

-16-  



t h e  r e l i a b i l i t y  o f  t h e  e v i d e n c e  a g a i n s t :  a c r i m i n a l  d e f e n d a n t  

b y  s u b j e c t i n g  i t  t o  r i g o r o u s  t e s t i n g  i n  a d v e r s a r i a l  p r o c e e d i n g s . "  

R e l i a b i l i t y  c a n  b e  p r o m o t e d  b y  p r o v i d i n g  t h e  d e f e n d a n t  w i t h  

t h e  o p p o r t u n i t y  t o  d i r e c t l y  e n c o u n t e r  a n d  c r o s s - e x a m i n e  t h o s e  

w i t n e s s e s  w h o  t e s t i f y  a g a i n s t  hc!r. 

'The S i x t h  A m e n d m e n t  p r o v i d e s ,  i n  p a r t :  

I n  all c r i m i n a l  p r o s e c u t i o n s ,  t h e  
accused s h a l l  c n j a y  the r i g h t .  . . 
to b e  c o n f r o n t e d  w i t h  t h c  w i t n e s s e s  
a g a i n s t  him." U . S . C o n s t . A r n c n d .  V I I .  

11 

(Inc o f  t h e  most b a s i c  t . ( - r i c t s  o f  F l o r i d a  L a w  i s  t h e  r e q u i r e -  

r i g h t s  c l e a r l y  s u b s u m m e d  w i t h i n  t h r  r n c i r n i n g  o f  t h e  t c r r n .  

a h l c '  o p p o r t u n i t y  t o  tic h ( ~ i 1 r - d  m u s t  be g i v e n  t o  i n t e r c s t c c i  p a r t  i r ' s  

b c f o r e  j u d g m e n t  i s  r c n d e r o d .  TIBRETS V. OLSON, c ) l  F l i ~ ,  8 2 4 ,  

108 S o .  6 7 9  ( 1 9 2 6 ) .  Due P r o c e s s  e n v i s i o n s  a l a w  t h a t  h c a r s  

b c f o r c  i t  c o n d e m n s ,  p r o c e e d s  u p o n  i n q u i r y ,  a n d  r e r i d c r s  j u d g m c ~ n t  

o n l y  a f t e r  p r o p c r  c o n s i d t r a t i o n  o f  i s s u e s  a d v a n c e d  b y  a d v c r -  

s a r i a l  p a r t i e s .  State e x  tel. MUNCH V .  D A V I S ,  1 4 3  F l a .  2 3 6 ,  

2 4 4 ,  196 S o .  4 9 1 ,  4 9 4  ( 1 9 4 0 ) ,  I n  t h i s  r e s p e c t  t h e  t e rm " D u e  

P ~ - o c e s s "  e m b o d i e s  a f u n d a m e n t a l  c o n c e p t i o n  o f  f a i r n e s s  t h a t  

d e r i v e s  u l t i m a t e l y  f r o m  t h e  n a t u r a l  r i g h t s  o f  a l l  i n d i v i d u a l s .  

S e e :  Art ic le  I ,  5 9,  I T l a . C o n s t .  

-1 /-- 



I n  t h i s  c a s e ,  t h e  d e n i a l  o f  t h e  P e t i t i o n e r ' s  r i g h t  t o  c o n -  

f r o n t  h i s  a c c u s e r  i n  t h i s  adversary c o u r t  p r o c e e d i n g ,  w h e r e i n  

h e  was d e n i e d  t h e  r i g h t  t o  a d e q u a t e l y  c r o s s - e x a m i n e  a n d  r e f u t e  

t h e  f a c c i n g  t h a t  was b e i n g  m a d e  a s  a d i r e c t  r e s u l t  o f  t h e  S t a t e  

w i t n e s s '  t e s t i m o n y  d u r i n g  the c r i t i c a l  s t a g e s  o f  t h e  p r o c e e d i n g s ,  

now v i o l a t e s  t h e  P e t i t 1 o n t . r ' ~  R i g h t s  u n d e r  t h e  F o u r t e e n t h  Amend-  

m c n t  t o  t h e  U n i t e d  S t a t c s  C o n s t i t u t i o n ,  

T h i s  R i g h t  e x t e n d s  t o  S t  a t  P p r o s e c u t i o n s  t h r o u g h  t h e  D u e  

I't o c e s s  Clause o f  t h r .  F o u r - t e c n t h  A t n c n d m c n t ,  POINTER V. TEXAS,  

'380 L1.S. 4 0 0 ,  4 0 3  ( l L l h 5 ) .  In F l o r i d a  S t a t i i t c s  7 7 5 . 0 8 4 ( 3 ) ( c )  

( S u p p ,  1 0 8 8 ) ,  i t  states: 

(c) E x c e p t  as provided in paragraph 
(a), a l l  evidence presented shall be 
in open court with full rights of con- 
frontation, cross-cxamination, and 
representation b y  counsel. 

I t  is c l e a r  u n d e r  t hc girlniut o f  F l o r i d a  S t a t u t c s  7 7 5 . 0 8 4 ,  

t h e  F l o r i d a  L e g i s l a t u r e  c o d i  f i c d  t h e  C o n f  r o n t a t  i o n  C l a u s e  a n d  

t h  R i g h t  t o  C r o s s - E x a m i i i ~ i t  t o n  <is t h c  S t a t u t . ~  u n c q u i v o c n l l y  

s t i k t c s .  . . F u l l  R i g h t s  of Confrontation, Cross-Examination, 

and Representation b y  Counsel. 

WHEREFORE, t h e  P c t i  t i o n e 1 '  c o n t e n d s  t h a t  t h c  'I*r. lal  C o u r t  

1' i o 1 a t  e d  h i s C o n s  t i t u t i o n a  1 R i g h  t t o C r o s s -  I l x  a m  i na t i o n  d u  r i n  g 

t h e  P l a r c h  2 0 ,  1990  s e n t e n c i n g  h e a r i n g ,  a n d  f u r t l i c r  d e n i e d  h i m  

w h e n  t h e y  d e n i e d  h i s  P l o t i o n  t o  Correct I l l c g a l  l y  I m p o s e d  S e n t e n c e  

on t h i s  G r o u n d .  L i k e w i s e  t h e  T h i r d  DCA e r r c d  in a f f i r m i n g  t h e  

T r i a l  Court's d e c i s i o n .  R e v e r s a l  a n d  r e s e n t e n c i n g  i s  w a r r a n t e d .  
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CONCLUSION 

T h e  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  g r a n t  

t h e  f u r t h e r  r e v i e w  o f  t.he c a s e  a t  b a r .  I t  i s  c l e a r  t h a t  t h e  

P e t i t i o n e r  1 s  c o r x - e c t  on p o i n t  o n e ,  two  and  t h r u c  o f  h i s  a r g u -  

ments  * 

'The T r i a l  a n d  D i s t  r i (  t C:ourt  h a s  c o m m i t t e d  r r v c r s a b l e  e r ro r -  

b y  v i o l a t i n g  t h e  s e p a r a t i o n  of'  p o w c i ' s ,  w h c r i  t h c y  p c r f o r - m c d  a 

f u n c t i o n  o f  t h e  l e g i s 1 , i t  i v c  b r a n c h  o f  g o v e r n m t ~ n t .  

c I' i 111 i 11 < i  1 o p i s o d c' , w h c n t ti c CI n d c I- 1 y I n g f e I(> 11 I Y S  i i  r c' C I S  s c n t i ;I 1 

t o  o l ) t c i i r i  a c o n v i c t  i o n  o f  s ; i i d  s c ' c o n d  dcgr.rr1 f c l u n v  m u r d e r  . 
A n d  f u r t h t ' r ,  t h c .  ' l ' r i < i l  a t i d  I l i s t r i c t  C O ~ I I - t  h a 5  r u l c ~ d  i n  

R i g h t  t o  C o n f r o n t a t  i o n  ,1nd C r o s s - E x a r n i n a t  i o n  1 1 1  h i s  s ( : r i t o n c i n g  

s t a g e  o f  t h i s  C a u s e .  

S u c h  c ' r ro r s  o n  t h c  p ~ i r t  o f  t h e  t r i a l  a n d  1 ) i s t r i c t  C o u r t s  

r e q u i r e  a r e v e r s a l  i n  t h ( x  f c t  1 t i o t i ~ r  s f a v o r .  
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J U R A T  AND VERIFICATION 

I n  p u r s u a n t  t o  F l o r i d a  S t a t u t e s  9 2 . 5 2 5  ( 1 9 9 3 ) ,  I ,  J O N A T H A N  

SIMMONS, d e c l a r e  u n d e r  the penalty o f  p e r j u r y  t h a t  I h a v e  read 

t h e  f o r e g o i n g  B R I E F  OF THE: MERITS a n d  t h a t  the i n f o r m a t i o n  con- 

t a i n e d  t h e r e i n  i s  t r u e  a n d  c o r r e c t .  

D A T E :  g n a t h a n  Simmons, Pro'se 

CERTIFICATE OF S E R V I C E  

I HEREBY CERTIFY t h a t  i i  r o p y  o f  t . h e  f o r e g o i n g  i n s t r u m e n t  

has bcc~ri f o t  w a r d e d  t o :  O f f i c e  o f  t h r  A t t o r n e y  C ; e n c r d l ;  4 0 1  

N . W .  S c c o n d  A v e n u e ;  F l i a r n ~ ,  F l o r - i d a  33128 ,  by L1.S. I ' l t j i l ,  on 

t h i s  *B d a y  o f  A p r i l ,  1 9 9 5 .  

r n m o n s .  P r o ' s e  
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