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CORRECTED OPINION 

PER CURIAM. 

The Florida Bar, as par t  of its annual review and with the 

authorization of the Board of Governors, petitions this Court to 

amend the Rules Regulating The Florida Bar and to adopt new 

rules. We have jurisdiction pursuant to article V, section 15 of 

the Florida Constitution. 

We have considered the Bar's proposals as well as the 

objections submitted by a member of the B a r  regarding the  form of 

proposed rule 3-7.16 and the addition of subsection (i) to rule 

4 - 8 . 4 .  We agree that the words rrstay" and llstayedr' in proposed 

r u l e  3-7.16(c) should be replaced with the  term 'Itolling" in its 

appropriate form. The Bar does not object to this modification. 



We find the remaining objections without merit, and we 

approve the Bar's proposals with one additional modification to 

proposed rule 3-7.16. 

(b) the language Itor a conviction of a felony offense." 

We add to the title and text of subsection 

Accordingly, the rules are amended and adopted as reflected 

in the appendix to this opinion. The new language is indicated 

by underscoring; deletions are indicated by strike-through type. 

Committee comments are included for explanation and guidance 

only, and are not adopted as an official part of the rules. 

These amendments take effect upon the release of this opinion. 

No motion for rehearing sha l l  be entertained. 

It is so ordered. 

GRIMES, C.J., and OVERTON, SHAW, KOGAN, HARDING, WELLS and 
ANSTEAD, JJ., concur. 
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APPENDIX 

1-12. AMENDMENTS 

RULE 1-22.1 AMENDMENT TO RULES; AUTHORITY; 
NOTICE; PROCEDURES; COMMENTS 

(a) Authority to Amend. The board of governors of The 
Florida Bar shall have the authority to amend chapters 6, 
schedule AT thereto, and the standards for the individual areas 
of certification; 7; and 9 of these Rules Regulating The Florida 
Bar, consistent with the notice, publication, and comments 
provided below. Only the Supreme Court of Florida shall have the 
authority to amend all other chapters of these Rules Regulating 
The Florida Bar. 

(b) Proposed Amendments. Any member of The Florida Bar in 
good standing or a section or committee of The Florida B a r  may 
request the board of governors to consider an amendment to these 
Rules Regulating The Florida Bar. 

(c) Board Review of Proposed Amendments. The board of 
governors shall review proposed amendments by referral of the 
proposal to an appropriate committee thereof for substantive 
review. After substantive review, an appropriate committee of 
the board shall review the proposal for consistency with these 
rules and the policies of The Florida Bar. 
review, a recommendation concerning the proposal shall be made to 
the board. 

After completion of 

(d)  Notice of Proposed Board Action. Notice of the 
proposed action of the board on a proposed amendment shall be 
given in an edition of The Florida Bar News that is published 
p r i o r  to the meeting of the board at which the board action is 
taken. The notice shall identify the rule(s) to be amended and 
shall state in general terms the nature of the proposed 
amendments. 

( 6 2 )  Comments by Members. Any member may request a copy of 
the proposed amendments and may file written comments concerning 
them. The comments shall be filed with the executive director 
sufficiently in advance of the board meeting to allow f o r  copying 
and distribution to the members of the board. 

(f) Approval of Amendments. Amendments to other than 
chapters 6, schedu le A thereto, and the st andards for the 
individual areas of certification: 7 1  and 9 of these Rules 
Regulating The Florida Bar shall be by petition to the Supreme 
Court of Florida. Petitions to amend these Rules Regulating The 
Florida Bar may be filed by the board of governors or by 50 
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members in good standing, provided that any amendments proposed 
by members of the bar shall be filed 90 days after filing them 
with The Florida Bar. 

(9) Notice of Intent to F i l e  Petition. Notice of intent to 
file a petition to amend these Rules Regulating The Florida Bar 
shall be published in T h e  Florida Bar News at least 30 days 
before the filing of the petition. 
the text of the proposed amendments, 
will be filed, and 
filed within 30 days of filing the petition. 
comments or objections shall be served on the Executive Director 
of The Florida B a r  and any persons who may have made an 
appearance in the matter. 

The notice shall set forth 
s t a t e  the date the petition 

state that any comments or objections must be 
A copy of all 

(h) Action by the Supreme Court  of Florida. The court 
shall review all proposed amendments filed under this rule and 
such amendments shall not become effective until an order is 
issued approving them. 
reported in The F l G r i d a  Bar ~ e w s .  

Final action of the court shall be 

(i) Waiver. On good cause shown, the c o u r t  may waive any 
o r  a l l  of the provisions of this r u l e .  
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BYLAW 2-3.4 ANNUAL APPORTIONMENT 

(a) Certification of Membership by Executive Director. The 
executive director shall each year as of October 1 determine from 
the official records of The Florida Bar the number of members, in 
good standing, of The Florida Bar residing in each judicial 
circuit and out side the State of Florida. For m r m s e s  of these 
rules, residency shall be determind bv a member's official bar 
gddress . The executive director shall thereafter determine by 
application of the formula in bylaw 2 - 3 . 3  the number of members 
of the board of governors to serve from each judicial circuit. 
The executive director shall file a certificate setting forth the 
above information with the clerk of the Supreme Court of Florida 
and shall cause a copy of such certificate to be published in The 
Florida Bar N e w s  on OF before November 1 of each year and shall 
include the names of those incumbent board of aoverngrs' 
rPDresentatives who have advised the executive director of their 
intentions to see k reelection in accordance with the nrovisions 
of subdivision (b) . The certificate shall be published in the 
format of bylaw 2 - 3 . 5 ( a ) .  The reapportionment established by the 
terms of such certificate shall automatically amend bylaw 2- 
3.5(a) on December 1 unless the Supreme Court of Florida orders 
otherwise. 

(b) M e m b e  rs' Intentions to See k Reelection. Board of 
uovernors membe rs. in a nonbind ina notification tendered to ThP 
Florida Bar no later than October 1 in the final year of their 
term of o ffi ce, shall advise the execut iv e director o f t h e ir 
intentions to see k reelection to a new term, The e xecu t ive 
direct0 r shall cause such information to be sublished in The 
Florida Bar News within the ce rtification of boa rd of aovernors' 
membershin s ~ e c  ified in subd ivision (a), 

(bc) Elected Members to Serve Full Term. No elected member 
of the board of governors shall serve less than the full term to 
which elected by reason of any reapportionment required by 
subdivision (a). 
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BYLAW 2-3.5 NOMINATION OF MEMBERS 

(a) Staggered Terms. Elections shall be held and 
appointments made in even-numbered years for the following board 
of governors' representatives: 

C i r c u i t  (seat # )  
1 
2 ( 2 )  
3 
4 (1) 
6 (1) 
7 
9 (1) 
9 ( 3 )  
10 
11 (1) 
11 ( 3 )  
11 ( 5 )  
11 ( 7 )  
11(9) 
1 3  (1) 
14 
1 5  (1) 
15 ( 3 )  
17 (1) 
17 ( 4 )  
18 
20 

nonresident (2) 
public member (2) 

Elections shall be held and appointments made in odd-numbered 
years for the following board of governors' representatives: 
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15 ( 2 )  
16 
17  ( 2 )  
17 ( 3 )  
17 ( 5 )  
19 

nonresident (1) 
nonresident (3) 
public member (1) 

As additions or deletions of circuit representatives resulting 
from the application of the formula provided in this rule 
necessitate changes in t.he lists set forth above, both in circuit 
and office numbers, such changes shall be made by the executive 
director as appropriate and shall be published in The Florida Bar 
News on or before November 1. 

(b) Time for Filing Nominating Petitions. Nominations for 
the election of representatives on the board of governors from 
each judicial circuit shall be made by written petition signed by 
not fewer than 5 members of The Florida Bar in good standing. In 
each circuit in which there is more than 1 representative to be 
elected, the offices of the representatives shall be designated 
numerically, with the executive director making whatever 
adjustments are necessary to reflect changes resulting from the 
annual certification, and a nominating petition shall state the 
number of the office sought by a nominee. Any number of 
candidates may be nominated on a single petition, and any number 
of petitions may be filed, but all candidates named in a petition 
and all members signing such petition shall have their official 
bar address in the judicial circuit that the candidate is 
nominated to represent and shall be members of The Florida Bar in 
good standing. Nominations for election of a nonresident member 
of the board of governors shall be by written petition signed by 
not fewer than 5 nonresident members of The Florida Bar in good 
standing. Nominees shall endorse their written acceptance on 
such petitions but no nominee shall accept nomination for more 
than 1 office. All nominating petitions shall be filed with the 
executive director at the headquarters office on or before 5 : O O  
p.m., December 15 prior to the year of election. 
f acs imile is Dermitted b ut shall QCC us onlv when transmission is 
comDlete, On a date to be fixed by the  executive director the 
nominating petitions sha.11 be canvassed and tabulated by the 
executive director cleLk UT LLe  C ~ S L  LJ; Fluiidu, - r 

members who have been properly nominated and file suc h 
certificate with the clerk of the SuDreme Co urt of Florida. 

Fklina bv 

L -  1 .  . 1 1 0 1  LumL U L  r LI 

U I L e L L m l l U  Lilt= C.lt2LJ-L LJL L 
1 

who shall thereupon certify in writing the names of all 

( c )  Nomination and Appointment of Nonlawyer Members. The 
board of governorst members who are not members of The Florida 
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Bar shall be chosen and appointed by the Supreme Court of Florida 
from the list of nominees to be filed with the court by the board 
of governors. The board of governors of The Florida Bar by 
majority v o t e  shall nominate 3 persons for each nonlawyer seat 
and shall file the nominations with the  Supreme Court of Florida 
on or before April 15 of the appointment year for t ha t  seat. The 
2 nonlawyer members shall serve staggered terms of 2 years and 
shall serve no more than 2 terms. 
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BYLAW 2-3.6 ELECTION 

Voting shall be by secret ballot. The executive director 
shall prepare and cause to be printed a sufficient number of 
ballots for the election of nonresident board members and f o r  
each judicial circuit office for which an election is to be held. 
One of such ballots shall be mailed to each member of The Florida 
Bar in good standing in each of such judicial circuits and t o  
each nonresident member of The Florida Bar in good standing in 
the case of election of a nonresident board member. The records 
of the executive director shall be conclusive in determining the 
members entitled to receive such ballots. When more than one 
office is to be filled, the offices shall be listed on the 
ballots in numerical order. The names of candidates on the 
ballots shall be listed alphabetically for each office. The 
ballots shall be mailed on or before March 1. 
received by the executive director prior to midnight on March 21 
shall be counted or tabulated. Immediately after March 21, the 
executive director V - t  c a L i  u; ~ l a ~ l d a  
shall canvass and tabulate the ballots received, arrd: certify the 
results of the election, and file such cprtificate with the clprk 
of thP SUD rem e Cou rt of Florida. Failure to make a nomination 
shall result in a vacancy to be filled in accordance with the 
provisions of bylaw 2 - 3 . 9 .  The candidate for an office receiving 
a majority of the votes cast for the office shall be declared 
elected. In the event no candidate receives such majority there 
shall be a runoff election between the 2 candidates receiving the 
highest number of votes. The ballots for the runoff shall be 
mailed on ox- before April 1 and the voted ballots shall be 
received by the executive director prior to midnight on April 22. 
The ballots shall be counted and the results certified as 
provided for the first election. In the event that only 1 
candidate has been nominated f o r  a particular office on the board 
of governors, such candidate shall be declared elected. Results 
Of the election shall be furnished by the executive director t o  
the officers, members of the board of governors, and all 
candidates and may be furnished t o  any other interested persons 
upon their request. 

Only voted ballots 
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BYLAW 2-7.3 CREATION OF SECTIONS AND DIVISIONS 

Sections and divisions m a y  be created or abolished by the  
board of governors as deemed necessary or desirable. 
following sections of The Florida B a r  have been created by the 
board of governors: 

The 

(a) Administrative Law Section; 
(b) 
(&) Business Law Sect ion;  

ADDellate Practice and Advocacv SeCtionL 

Criminal Law Section; 
Elder Law Sect ion;  
Entertainment, Arts, and Sports Law Section; 
Environmental and Land Use Law Sect ion;  
Family Law Sect ion; 
General Practice Section; 
Government Lawyer Section; 
Health Law Section; 
International Law Section; 
Labor and Employment Law Section; 
Local Government Law Section; 
Practice Management and Technology Section; 
Public Interest Law Section; 
Real Property, Probate, and T r u s t  Law Section; 
Tax Section; 
Trial Lawyers Section; and 
Workers' Compensation Section. 

The following divisions of The Florida Bar have been created 
by the board of governors: 

(a) Out-of-State Practitioners Division; and 
(b) Young Lawyers Division. 



RULE 3-7.16 LIMITATION ON TIME TO BRING CO MPLAINT 

(a) OP Time far Incruiries and ComDlaints. Incruiries raised 
comrslaints D resented bv or to The Florida Bar under thesP rule2 
$hall b e commenced within 6 v ears from the time the matter uivins 
rise to the inauirv o r comDlaint is discovered or. with due 
diliuence, should have bPen discovered. 

(b) ExceDtion for Theft or Conviction of a Felonv Criminal 
resent here shall be no limit on the time in which to D Offense, T 

or brim a matter alleaina theft or conviction of a 
criminal offense by a member of The Florida Bar. 

f elonv 

(c) Tollins Based on Fraud. Co ncealment or 
MlSKeD resentat ion, 
be shown that f r a u d ,  concealment, or intentional 
misrersresentation of fact 73 revented the discoverv of the matter 
crivina rise to the  incruiry or complaint, the  limitation of time 
in which to brincr an inauirv or ComDlaint within this rule shall 
be tolled, 

In matters covered bv this rule where it can 
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RULE 4-1.5 FEES FOR LEGAL SERVICES 

(a) Illegal, Prohibited, of Clearly Excessive Fees. An 
attorney shall not enter into an agreement for, charge, or 
collect an illegal, prohibited, or clearly excessive fee or a fee 
generated by employment that was obtained through advertising or 
solicitation not in compliance with the Rules Regulating The 
Florida Bar. A fee is clearly excessive when: 

prudence would be left with a definite and firm conviction that 
the fee exceeds a reasonable fee for services provided to such a 
degree as to constitute clear overreaching or an unconscionable 
demand by the attorney; or 

the fee is sought or secured by the attorney by means 
of intentional misrepresentation or f raud upon the client, 
nonclient party, or any court, as to either entitlement to, or 
amount of, the fee. 

(b) 
Factors to be considered as guides in determining a reasonable 
fee include: 

(1) after a review of the facts, a lawyer of ordinary 

( 2 )  
a 

Factors to Be Considered in Determining Reasonable Fee. 

(1) the time and labor required, the novelty, complexity, 
and difficulty of the questions involved, and the skill requisite 
to perform the legal service properly; 

employment will preclude other employment by the lawyer; 
( 2 )  the likelihood that the acceptance of the particular 

( 3 )  the fee, or rate of fee, customarily charged in the 

( 4 )  the significance of, or amount involved in, the subject 

locality for legal services of a comparable Or similar nature; 

matter Of the representation, the responsibility involved in the 
representation, and the results obtained; 

the time limitations imposed by the client or by the 
circumstances and, as between attorney and client, any additional 
or special time demands or requests of the attorney by the 
client; 

( 5 )  

( 6 )  the nature and length of the professional relationship 
with the client; 

( 7 )  the experience, reputation, diligence, and ability of 
the lawyer or lawyers performing the service and the skill, 
expertise, or efficiency of effort reflected in the actual 
providing of such services; and 
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( 8 )  whether the fee is fixed or contingent, and, if fixed 
as to amount or rate, then whether the client's ability to pay 
rested to any significant degree on the outcome of the 
representation. 

( C )  Consideration of All Factors. In determining a 
reasonable fee, the time devoted to the representation and 
customary rate of fee need not be the sole or controlling 
factors. All factors set forth in this rule should be 
considered, and may be applied, in justification of a fee higher 
or lower than that which would result from application of only 
the time and rate factors. 

(d) Enforceability of Fee Contracts. Contracts or 
agreements for attorney's fees between attorney and client will 
ordinarily be enforceable according to the terms of such 
contracts or agreements, unless found to be illegal, obtained 
through advertising or solicitation not in compliance with the 
Rules Regulating The Florida Bar, prohibited by this rule, or 
clearly excessive as defined by this rule. 

Duty to Communicate Basis or Rate of Fee to Client. 
When the lawyer has not regularly represented the client, the 
basis or rate of the fee shall be communicated to the client, 
preferably in writing, before or within a reasonable time after 
commencing the representation. 

( e )  

(f) Contingent Fees. A s  to contingent fees: 

(1) A fee may be contingent on the outcome of the matter 
for which the service is rendered, except in a matter in which a 
contingent fee is prohibited by paragraph ( f )  (3) or by law. A 
contingent fee agreement shall be in writing and shall state the 
method by which the fee is to be determined, including the 
percentage or percentages that shall accrue to the lawyer in the 
event of settlement, trial, or appeal, litigation and other 
expenses to be deducted from the recovery, and whether such 
expenses are to be deducted before or after the contingent fee is 
calculated. Upon conclusion of a contingent fee matter, the 
lawyer shall provide the client with a written statement stating 
the outcome of the matter and, if there is a recovery, showing 
the remittance to the client and the method of its determination. 

( 2 )  Every lawyer who accepts a retainer or enters into an 
agreement, express o r  implied, for compensation for services 
rendered or to be rendered in any action, claim, or proceeding 
whereby the lawyer's compensation is to be dependent or 
contingent in whole or in part upon the successful prosecution or 
settlement thereof shall do so only where such fee arrangement is 
reduced to a written contract, signed by the client, and by a 
lawyer for the lawyer or for the law firm representing the 
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client. 
consent of the client in writing. Each participating lawyer or 
law firm shall sign the contract with the client and shall agree 
to assume joint legal responsibility to the client for the 
performance of the services in question as if each were partners 
of the other lawyer or law firm involved. The client shall be 
furnished with a copy of the signed contract and any subsequent 
notices or consents. All provisions of this rule shall apply to 
such fee contracts. 

No lawyer or firm may participate in the fee without the 

( 3 )  A lawyer shall not enter into an arrangement for, 

( A )  any fee in a domestic relations matter, the 
payment or amount of which is contingent upon the securing 
of a divorce or upon the amount of alimony or support, o r  
property settlement in lieu thereof; or 

charge, or collect: 

( B )  a contingent fee for representing a defendant in a 
criminal case. 

( 4 )  A lawyer who enters into an arrangement for, charges, 
or collects any fee in an action or claim for personal injury OK 
for property damages or for death o r  loss of services resulting 
from personal injuries based upon tortious conduct of another, 
including products liability claims, whereby the compensation is 
t o  be dependent or contingent in whole or in part upon the 
successful prosecution or settlement thereof shall do so only 
under the following requirements: 

( A )  The contract shall c o n t a i n  the fo l lowing  
provisions: 

(i) !'The undersigned client has, before signing 
this contract, received and read the statement of 
client's rights and understands each of the rights set 
forth therein. The undersigned client has signed the 
statement and received a signed copy t o  refer to while 
being represented by the undersigned attorney ( s )  . 

(ii) "This contract may be cancelled by written 
notification to the attorney at any time within 3 
business days of the date the contract was signed, as 
shown below, and if cancelled the client shall not be 
obligated to pay any fees to the attorney for the work 
performed during that time. If the attorney has 
advanced funds to others in representation of the 
client, the attorney is entitled to be reimbursed for 
such amounts as the attorney has reasonably advanced on 
behalf of the client." 
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(B) The contract f o r  representation of a client in a 
matter set forth in subdivision ( f ) ( 4 )  may provide for a 
contingent fee arrangement as agreed upon by the client and 
the lawyer, except as limited by the following provisions: 

(k) Without prior court approval as specified 
below, any contingent fee that exceeds the following 
standards shall be presumed, unless rebutted, to be 
clearly excessive: 

a. Thruuqh Before the t k ~ - ~ €  filing of an 
answer or the demand for appointment of arbitrators or. 
if no answer is filed or no demand for apointmmt of 
arbitrators is made, the exsiration of the  t i m p  De riod 
provided for such action: 

L 33 1 / 3 %  of any recovery up t o  $1 millionyi 
glus 

2 ,  30% of any Dortion of the recoverv bet ween $1 
million and $2 million: Dlus  

3 .  20% of any sortion of the recoverv pxceed ins 
$2 million. 

b. m After the time-bf filing an answer or 
the demand for appointment of arbitrators or. if no 
answer is filed or no de mand for a m o  intment of 
arbitrators is made, t he exDiration of the time De riad 
provided for such action, through the entry of 
judgment, 

1. 40% of any recovery up to $1 million; plus 

2. 30% of any portion of the recovery between $1 
miLlion and $2 million; plus 

3. 20% of any portion of the recovery exceeding 
$2 million. 

c. If all defendants admit liability at the time 
of filing their answers and request a trial only on 
damages : 

1. 33 1/3% of any recovery up to $1 million; 
plus 

2. 20% of any portion of the recovery between $1 
million and $2 million; plus 

3. 15% of any portion of the recovery fwr-any 
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amount exceeding $2 million. 

d. An additional 5% of any recovery after notice 
of appeal is filed or post-judgment relief or action is 
required for recovery on the judgment. 

(ii) If any client is unable to obtain an 
attorney of the client's choice because of the 
limitations set forth in (f) (4) (B) (i), 
petition the circuit court for approval of any fee 
contract between the client and an attorney of the 
client's choosing. Such authorization shall be given 
if the court determines the client has a complete 
understanding of the client's rights and the terms of 
the proposed contract. The application for 
authorization of such a contract can be filed as a 
separate proceeding before suit or simultaneously with 
the filing of a complaint. Proceedings thereon may 
occur before service on the defendant and this aspect 
of the file may be sealed. Authorization of such a 
contract shall not bar subsequent inquiry as 
the fee actually claimed or charged is clearly 
excessive under subdivisions (a) and (b). 

the client may 

to whether 

(iii) In cases where the client is to receive a 
recovery that will be pa id  to the client on a future 
structured or periodic basis, the contingent fee 
percentage shall only be calculated on the cost of the 
structured verdict o r  settlement or, if the cost is 
unknown, on the present money value of the structured 
verdict or settlement, whichever is less. If the 
damages and the fee are to be paid out over the long 
term future schedule, then this limitation does not 
apply. 
defendant for that attorney's fee in a structured 
verdict or settlement where such separate negotiations 
would place the attorney in a position of conflict. 

NO attorney may separately negotiate with the 

( C )  Before a lawyer enters into a contingent fee 
contract f o r  representation of a client in a matter set 
forth in this rule, 
a copy of the statement of client's rights and shall afford 
the client a full and complete opportunity to understand 
each of the rights as set forth therein. A copy of the 
statement, signed by both the client and the lawyer, shall 
be given to the client to retain and the lawyer shall keep a 
copy in the client's file. 
by the lawyer with the written fee contract and closing 
statement under the same conditions and requirements as 
subdivision ( f )  ( 5 ) .  

the lawyer shall provide the client with 

The statement shall be retained 
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(D)  As to lawyers not in the same firm, a division of 
any fee within subdivision (f)(4) shall be on the following 
basis: 

(i) To the lawyer assuming primary 
responsibility for the legal services on behalf of the 
client, a minimum of 75% of the total fee. 

(ii) To the lawyer assuming secondary 
responsibility for the legal services on behalf of the 
client, a maximum of 25% of the total fee. Any fee in 
excess of 25% shall be presumed to be clearly 
excessive. 

(iii) The 25% limitation shall not apply to those 
cases in which 2 or more lawyers or firms accept 
substantially equal active participation i n  the 
providing of legal services. In such circumstances 
counsel shall apply for circuit court authorization of 
the fee division in excess of 2596, based upon a sworn 
petition signed by all counsel that shall disclose in 
detail those services to be performed. The application 
for authorization of such a contract may be filed as a 
separate proceeding before suit or simultaneously with 
the filing of a complaint. Proceedings thereon may 
occur before service of process on any party and this 
aspect of the file may be sealed. Authorization of 
such contract shall not bar subsequent inquiry as to 
whether the fee actually claimed o r  charged is clearly 
excessive. An application under this subdivision shall 
contain a certificate showing service on the client and 
The Florida Bar. Counsel may proceed with 
representation of the client pending court approval. 

(iv) The percentages required by this subdivision 
shall be applicable after deduction of any fee payable 
to separate counsel retained especially for appellate 
purposes. 

( 5 )  In the event there is a recovery, upon the conclusion 
of the representation, the lawyer shall prepare a closing 
statement reflecting an itemization of all cos ts  and expenses, 
together with the amount of fee received by each participating 
lawyer or law firm. A copy of the closing statement shall be 
executed by all participating lawyers, as well as the client, and 
each shall receive a copy. Each participating lawyer shall 
r e t a i n  a copy of the written fee contract and closing statement 
f o r  6 years after execution of the closing statement. Any 
contingent fee contract and closing statement shall be available 
for inspection at reasonable times by the client, by any other 
person upon judicial order, or by the appropriate disciplinary 
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agency. 

(9) Division of Fees Between Lawyers in Different Firms. 
Subject to the provisions of subdivision (f) (4) ( D ) ,  a division of 
fee between lawyers who are not in the same firm may be made only 
if the total fee is reasonable and: 

the division is in proportion to the services performed (1) 
by each lawyer; or 

( 2 )  

the representation and agrees to be available for 
consultation with the client; and 

the agreement fully discloses that a division of 
fees will be made and the basis upon which the division of 
fees will be made. 

(h) Credit Plans. Charges made by any lawyer or law firm 

by written agreement with the client: 

( A )  each lawyer assumes joint legal responsibility for 

( B )  

under an approved credit plan shall be only for services actually 
rendered or cash actually paid on behalf 
higher fee shall be charged and no additional charge shall be 
imposed by reason of a lawyer's or law firm's participation i n  an 
approved credit plan. 

of the client. NO 

STATEMENT OF CLIENT'S RIGHTS 
FOR CONTINGENCY FEES 

Before you, the prospective client, arrange a contingent fee 
agreement with a lawyer, you should understand this statement of 
your rights as a client. 
actual contract between you and your lawyer, but, as a 
prospective client, you should be aware of these rights: 

1. There is no legal requirement that a lawyer charge a 
client a set fee or a percentage of money recovered in a case. 
You, the client, have the right to talk with your lawyer about 
the proposed fee and to bargain about the rate or percentage as 
i n  any other contract. 
lawyer you may talk with other lawyers. 

have 3 business days to reconsider the contract. 
the contract without any reason if you notify your lawyer in 
writing within 3 business days of signing the contract. If you 
withdraw from the contract: within the first 3 business days, you 
do not owe the lawyer a fee although you may be responsible for 

This statement is not a part of the 

If you do not reach an agreement with one 

2 .  Any contingent fee contract must be in writing and you 
You may cancel 
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the lawyer's actual costs during that time. 
begins to represent you, your lawyer may not withdraw from the 
case without giving you notice, delivering necessary papers to 
you, and allowing you time to employ another lawyer. Often, your 
lawyer must obtain court approval before withdrawing from a case. 
If you discharge your lawyer without good cause after the 3-day 
period, you may have to pay a fee for work the lawyer has done. 

If your lawyer 

3 .  Before hiring a lawer ,  you, the client, have the right 
to know about the lawyer's education, training, and experience. 
If you ask, the lawyer should tell you specifically about the 
lawyer's actual experience dealing with cases similar to yours. 
If you ask, the lawyer should provide information about special 
training or knowledge and give you this information in writing if 
you request it . 

4. Before signing a contingent fee contract with you, a 
lawyer must advise you whether the lawyer intends to handle your 
case alone or whether other lawyers will be helping with the 
case. 
the lawyer should tell you what kind of fee sharing arrangement 
will be made with the other lawyers. ~f lawyers from different 
law firms will represent you, at least 1 lawyer from each law 
firm must sign the contingent fee contract. 

If your lawyer intends to refer the case to other lawyers, 

5 .  If your lawyer intends to refer your case to another 
lawyer or counsel with other lawyers, your lawyer should tell you 
about that at the beginning. If your lawyer takes the case and 
later decides to refer it to another lawyer or to associate with 
other lawyers, you should sign a new contract that includes the new lawyers. You, the client, also have the right to consult 
with each lawyer working on your case and each lawyer is legally 
responsible to represent your interests and is legally 
responsible for the acts of the other lawyers involved in the 
case. 

6. You, the client, have the right to know in advance how 
you will need to pay the expenses and the legal fees at the end 
of the case. If you pay a deposit in advance for costs, you may 
ask reasonable questions about how the money will be or has been 
spent and how much of it remains unspent. 
give a reasonable estimate about future necessary costs. If your 
lawyer agrees to l end  or advance you money to prepare o r  research 
the case, you have the right to know periodically how much money 
your lawyer has spent on your behalf. You also have the right to 
decide, after consulting with your lawyer, how much money is to 
be spent to prepare a case. 
the right to decide how much to spend. Your lawyer should also 
inform you whether the fee will be based on the gross amount 
recovered or on the amount recovered minus the c o s t s .  

Your lawyer should 

If you pay the expenses, you have 



7. You, the client, have the right to be told by your 
lawyer about possible adverse consequences if you lose the case. 
Those adverse consequences might include money that you might 
have to pay to your lawyer for costs and liability you might have 
for attorney's fees to the other side. 

8 .  You, the client, have the right to receive and approve 
a closing statement at the end of the case before you pay any 
money. The statement must list all of the financial details of 
the entire case, including the amount recovered, all expenses, 
and a precise statement of your lawyer's fee. Until you approve 
the closing statement you need not pay any money t o  anyone, 
including your lawyer. You also have the right to have every 
lawyer or law firm working on your case sign this closing 
statement. 

9. You, the client, have the right to ask your lawyer at 
reasonable intervals how the case is progressing and to have 
these questions answered to the best of your lawyer's ability. 

10. You, the client, have the right to make the final 
decision regarding settlement of a case. Your lawyer must notify 
you of all offers of settlement before and after the trial. 
Offers during the trial must be immediately communicated and you 
should consult with your lawyer regarding whether to accept a 
settlement. However, you must make the final decision to accept 
or reject a settlement. 

11. If at any time you, the client, believe that your 
lawyer has charged an excessive or illegal fee, you have the 
right to report the matter to The Florida Bar, the agency that 
oversees the practice and behavior of all lawyers in Florida. 
For information on how to reach The Florida Bar, call 904-561- 
5600, or contact the local bar association. Any disagreement 
between you and your lawyer about a fee can be taken to court and 
you may wish to hire another lawyer to help you resolve this 
disagreement. Usually fee disputes must be handled in a separate 
lawsuit, unless your fee contract provides for arbitration. You 
can request, but may not require, that a provision for 
arbitration (under Chapter 682, Florida Statutes, or under the 
fee arbitration rule of the Rules Regulating The Florida Bar) be 
included in your fee contract. 

Client Signature Attorney Signature 

Date 
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Comment 

Basis or rate of fee 

When the lawyer has regularly represented a client, they 
ordinarily will have evolved an understanding concerning the 
basis or rate of the fee. 
however, an understanding as to t he  fee should be promptly 
established. It is not necessary to recite all the factors that 
underlie the basis of the fee b u t  only those that are directly 
involved in its computation. It is sufficient, for example, to 
state the basic r a t e  is an hourly charge or a fixed amount or an 
estimated amount, or to identify the factors that may be taken 
into account in finally fixing the fee. When developments occur 
during the representation that render an earlier estimate 
substantially inaccurate, a revised estimate should be provided 
to the client. A written statement concerning the fee  reduces 
the possibility of misunderstanding. Furnishing the client with 
a simple memorandum or a copy of the lawyer's customary fee 
schedule is sufficient if the basis or rate of the fee i s  set 
f o r t h .  

In a new client-lawyer relationship, 

Rule 4-1.8(e) should be consulted regarding a lawyer's 
providing financial assistance to a client in connection with 
litigation. 

Terms of payment 

A lawyer may require advance payment of a fee but is obliged 
to return any unearned portion. See rule 4-1.16(d). A lawyer is 
not, however, required to return retainers that, pursuant to an 
agreement with a client, are not refundable. A lawyer may accept 
property in payment for services, such as an ownership interest 
in an enterprise, providing this does not involve acquisition of 
a proprietary interest in the cause of action or subject matter 
of the litigation contrary to rule 4-1.8(i). However, a fee  paid 
in property instead of money may be subject to special scrutiny 
because it involves questions concerning both the value of the 
services and the lawyer's special knowledge of the value of the 
property. 

An agreement may not be made whose terms might induce the 
lawyer improperly to curtail services for the client or perform 
them in a way contrary to the client's interest. For  example, a 
lawyer should not enter into an agreement whereby services are to 
be provided only up t o  a skated amount when it is foreseeable 
that more extensive services probably will be required, unless 
the situation is adequately explained to the client. Otherwise, 
the client might have to bargain f o r  further assistance in the 
midst of a proceeding or transaction. However, it is proper to 
define the extent of services in light of the client's ability to 

21 



pay. A lawyer should not exploit a fee arrangement based 
primarily on hourly charges by using wasteful procedures. 
there is doubt whether a contingent fee is consistent with the 
client's best interest, the lawyer should offer the client 
alternative bases for the fee and explain their implications. 
Applicable law may impose limitations on contingent fees, such as 
a ceiling on the percentage. 

or enforce judgments for arrearages. 

When 

Rule 4-1.5(f) (3) does not apply to lawyers seeking to obtain 

Contingent fee regulation 

Rule 4 - 1 . 5 ( f )  ( 4 )  should not be construed to apply to actions 
or claims seeking property or other damages arising in the 
commercial litigation context. 

Rule 4 - 1 . 5 ( f )  ( 4 )  ( B )  is intended to apply only to contingent 
aspects of fee agreements. In the situation where a lawyer and 
client enter a contract for part noncontingent and part 
contingent attorney's fees, rule 4 - 1 . 5 ( f )  ( 4 )  (B) should not be 
construed to apply to and prohibit or limit the noncontingent 
portion of the fee agreement. An attorney could properly charge 
and retain the noncontingent portion of the fee even if the 
matter was not successfully prosecuted o r  if the noncontingent 
portion of the fee exceeded the schedule set forth in rule 4 -  
1.5(f) (4) ( B ) .  Rule 4 - 1 . 5 ( f )  (4) (B) should, however, be construed 
to apply to any additional contingent portion of such a contract 
when considered together with earned noncontingent fees. Thus, 
under such a contract a lawyer may demand or collect only such 
additional contingent fees as would not cause the total fees to 
exceed the schedule set forth in rule 4 - 1 . 5 ( f )  (4) ( B ) .  

The limitations in rule 4-1.5(f) ( 4 )  (B) (i)c are only to be 
applied in the case where all the defendants admit liability at 
the time they file their initial answer and the trial is only on 
the issue of the amount or extent of the loss or the extent of 
injury suffered by the client. If the trial involves not only 
the issue of damages but also such questions as proximate cause, 
affirmative defenses, seat belt defense, or other similar 
matters, the limitations are not to be applied because of the 
contingent nature of the case being left f o r  resolution by the 
trier of fact. 

Rule 4 - 1 . 5 ( f )  (4) ( B )  (ii) provides the limitations set forth 
in subdivision (f) ( 4 )  (€3)  (i) may be waived by the client upon 
approval by a circuit court judge. This waiver provision may not 
be used to authorize a lawyer to charge a client a fee that would 
exceed rule 4 - 1 . 5 ( a )  or (b). It is contemplated that this waiver 
provision will not be necessary except where the client wants to 
retain a particular lawyer to represent the client or the case 
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involves complex, difficult, or novel questions of law or fact 
that would justify a contingent fee greater than the schedule but 
not a contingent fee that would exceed rule 4-1.5(b). 

Upon a petition by a client, the trial court reviewing the 
waiver request must grant that request if the trial court finds 
the client: (a) understands the right to have the limitations in 
rule 4-1.5(f) (4) (B) applied in the specific matter; and (b) 
understands and approves the terms of the proposed contract. The 
consideration by the trial court of the waiver petition is not to 
be used as an opportunity for the court to inquire into the 
merits or details of the particular action or claim that is the 
subject of the contract. 

decision on a waiver request are to be confidential and not 
subject to discovery by any of the parties to the action or by 
any other individual o r  entity except The Florida Bar. However, 
terms of the contract approved by the trial court may be subject 
t o  discovery if the contract (without court approval) was subject 
to discovery under applicable case law or rules of evidence. 

The proceedings before the trial court and the trial court's 

Rule 4-1.5(f) (4) ( B )  (iii) prohibits a lawyer from charging 
the contingent fee percenLage on the total, future value of a 
recovery being paid on a structured o r  periodic basis. This 
prohibition does not apply if t he  lawyer's fee is being paid over 
the same length of time as the schedule of payments to the 
client. 

Division of fee 

A division of fee is a single billing to a client covering 
the fee of two or more lawyers who are not in the same firm. A 
division of fee facilitates association of more than one lawyer 
in a matter in which neither alone could serve the client as 
well, and most often is used when the fee is contingent and the 
division is between a referring lawyer and a trial specialist. 
Subject to the provisions of subdivision ( f )  (4) (D) , subdivision 
(9) permits the lawyers to divide a fee on either the basis of 
the proport ion of services they render or by agreement between 
the participating lawyers i f  all assume responsibility for the 
representation as a whole and the client is advised and does not 
object. It does require disclosure to the client of the share 
that each lawyer is to receive. Joint responsibility for the 
representation entails the obligations stated in rule 4-5.1 for 
purposes of the matter involved. 

Disputes over fees 

Since the fee arbitration rule (Chapter 14) has been 
established by the bar to provide a procedure for resolution of 
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fee disputes, the lawyer should conscientiously consider 
submitting to it. Where law prescribes a procedure for 
determining a lawyer's fee, for example, in representation of an 
executor or administrator, a class, or a person entitled to a 
reasonable fee as part of the measure of damages, the lawyer 
entitled to such a fee and a lawyer representing another party 
concerned with the fee should comply with the prescribed 
procedure. 

Referral fees and practices 

A secondary lawyer shall not be entitled to a fee greater 
than the limitation set forth in rule 4 - 1 . 5 ( f )  (4) ( D )  (ii) merely 
because the lawyer agrees to do some or all of the following: (a) 
consults with the client; (b) answers interrogatories; ( c )  
attends depositions; (d) reviews pleadings; (e) aLtends the 
trial; or ( f )  assumes joint legal responsibility to the client. 
However, the provisions do not contemplate that a secondary 
lawyer who does more than the above is necessarily entitled to a 
larger percentage of the fee than that allowed by the limitation. 

th 
es 

The provisions of rule 4 - 1 . 5 ( f )  (4) (D) (iii) only apply where 
.e participating lawyers have for purposes of the specific case 
tablished a co-counsel relationship. The need for court 

approval of a referral fee arrangement under rule 4 -  
1.5(f) ( 4 )  (D) (iii) should only occur in a small percentage of 
cases arising under rule 4 - 1 . 5 ( f )  (4). 

In determining if a co-counsel relationship exists, the 
court should look to see i f  the lawyers have established a 
special partnership agreement for the purpose of the specific 
case or matter. If such an agreement does exist, it must provide 
for a sharing of services or responsibility and the fee division 
is based upon a division of the services to be rendered or the 
responsibility assumed. It is contemplated that a co-counsel 
situation would exist where a division of responsibility is based 
upon, b u t  not limited to, the following: (a) based upon 
geographic considerations, the lawyers agree to divide the legal 
work, responsibility, and representation in a convenient fashion. 
Such a situation would occur when different aspects of a case 
must be handled in different locations; (b) where the lawyers 
agree to divide the legal work and representation based upon 
their particular expertise in the substantive areas of law 
involved in the litigation; or ( c )  where the lawyers agree to 
divide the legal work and representation along established lines 
of division, such as liability and damages, causation and 
damages, or other similar factors. 

T h e  trial court's responsibility when reviewing an 
application for authorization of a fee division under rule 4 -  
1.5(f) ( 4 )  (D) (iii) is to determine if a co-counsel relationship 
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exists in that particular case. If the court determines a co- 
counsel relationship exists and authorizes the fee division 
requested, the court does not have any responsibility to review 
or approve the specific amount of the fee division agreed upon by 
the lawyers and the client. 

Rule 4-1.5(f) ( 4 )  ( D )  (iv) applies to the situation where 
appellate counsel is retained during the trial of the case to 
assist with the appeal of the case. 
subdivision (f) (4) (D) are to be applicable after appellate 
Counsel's fee is established. However, the effect should not be 
to impose an unreasonable fee on the client. 

The percentages set forth in 
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RULE 4-7.4 DIRECT CONTACT WITH PROSPECTIVE CLIENTS 

(a) Solicitation. A lawyer shall not solicit professional 
employment from a prospective client w i t h  whom the  lawyer has no 
family or prior professional relationship, in person or 
otherwise, when a significant motive for the lawyer's doing so is 
the lawyer's pecuniary gain. A lawyer shall not permit employees 
or agents of the lawyer to solicit in the lawyer's behalf. A 
lawyer shall not enter into an agreement for, charge, o r  collect 
a fee for professional employment obtained in violation of this 
rule. The term I'solicit'l includes contact in person, by 
telephone, telegraph, or facsimile, or by other communication 
directed to a specific recipient and includes any written farm of 
communication directed to a specific recipient and not meeting 
the requirements of subdivision (b) of this rule. 

Written Communication. 

(1) A lawyer shall not send, or knowingly permit to be 
sent, on the lawyer's behalf or on behalf of the lawyer's firm or 
partner, an associate, or any other lawyer affiliated with the  
lawyer or the lawyer's firm, a written communication t o  a 
prospective client for the purpose of obtaining professional 
employment if: 

(A) the written communication concerns an action for 
personal injury or wrongful death or otherwise relates to an 
accident or disaster involving the person to whom the 
communication is addressed or a relative of that person, 
unless the accident or disaster occurred more than 30 days 
prior t o  the mailing of the communication; 

(B) the written communication concerns a specific 
matter and the lawyer knows or reasonably should know that  
the person t o  whom the communication is directed is 
represented by a lawyer in the matter; 

(C)  it has been made known to the lawyer that the 
person does not want to receive such communications from the 
lawyer; 

(D) the communication involves coercion, duress, 
fraud, overreaching, harassment, intimidation, or undue 
influence; 

(El the communication contains a false, fraudulent, 
misleading, deceptive, or unfair statement or claim or is 
improper under rule 4-7.1; or 

(F) the lawyer knows or reasonably should know that 
the physical, emotional, or mental state of the person makes 
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it unlikely that the person would exercise reasonable 
judgment in employing a lawyer. 

( 2 )  Written communications to prospective clients for the 
purpose of obtaining professional employment are subject to the 
following requirements: 

( A )  Each page of such written communications shall be 
plainly marked Itadvertisement" in red ink, and the lower 
left corner of the face of the envelope containing a written 
communication likewise shall carry a prominent, red 
"advertisement1' mark. If the written communication 
the form of a self-mailing brochure or pamphlet, th, 
"advertisement" mark in red ink shall appear on the 
panel of the brochure or pamphlet. Brochures solic 
clients or prospective clients need not contain the 
I' adver t i s emen t I' mark . 

is in 

address 
ted by 

(B) A copy of each such written communication and a 
sample of the envelopes in which the communications are 
enclosed shall be filed with the standing committee on 
advertising either prior to or concurrently with the mailing 
of the communication to a prospective client, as provided in 
rule 4-7.5. The lawyer also shall retain a copy of each 
written communication for 3 years. If identical written 
communications -~IL~L~I i l l  Lurr~en-t are sent to 2 or more 
prospective clients, the lawyer may comply with this 
requirement by filing 1 of the identical written 
c o m m u n i c a ~  and retainina for 3 vea rs a single copy 
together with a list of the names and addresses of persons 
to whom the written communication was sent,ser;arlrllly ihe . .  

r h r l L l 1  Lhe G . J l m l u L L e ~  i ib l e s s  L L e q U e 1 I L ; y  L ; I u l l  mmth+yT 

( C )  Written communications mailed to prospective 
clients shall be sent only by regular U . S .  mail, not by 
registered mail or other forms of restricted delivery. 

(D) NO reference shall be made in the communication to 
the communication's having received any kind of approval 
from The Florida Bar. 

( E )  Every written communication shall be accompanied 
by a written statement of the lawyer's or law firm's 
qualifications conforming to the requirements of rule 4-7.3. 

(F) If a contract for representation is mailed with 
the written communication, the top of each page of the 
contract shall be marked "SAMPLE" in red ink in a type size 
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1 size larger than the largest type used in the contract and 
the words "DO NOT SIGN" shall appear on the client signature 
line. 

( G I  The first sentence of any written communication 
concerning a specific matter shall be: 
retained a lawyer for this matter, please disregard this 
letter. I' 

"If you have already 

( H )  Written communications shall be on letter-sized 
paper rather than legal-sized paper and shall not be made to 
resemble legal pleadings or other legal documents. This 
provision does not preclude the mailing of brochures and 
pamphlets. 

(I) If a lawyer other than the lawyer whose name or 
signature appears on the communication will actually handle 
the case or matter, or if the case or matter will be 
referred to another lawyer or law firm, any written 
communication concerning a specific matter shall include a 
statement so advising the client. 

(J) Any written communication prompted by a specific 
occurrence involving or affecting the intended recipient of 
the communication or a family member shall disclose how the 
lawyer obtained the information prompting the communication. 

(K) A written communication seeking employment by a 
specific prospective client in a specific matter shall not 
reveal on the envelope, or on the outside of a self-mailing 
brochure or pamphlet, the nature of the client's legal 
problem. 

Comment 

There is a potential for abuse inherent in direct 
solicitation by a lawyer of prospective clients known to need 
legal services. It subjects the person to the private 
importuning of a trained advocate, in a direct interpersonal 
encounter. A prospective client often feels overwhelmed by the 
situation giving rise to the need for legal services and may have 
an impaired capacity for reason, judgment, and protective self- 
interest. Furthermore, the lawyer seeking the retainer is faced 
with a conflict stemming from the lawyer's own interest, which 
may color the advice and representation offered the vulnerable 
prospect. 

The situation is therefore fraught with the possibility of 
undue influence, intimidation, and overreaching. This potential 
for abuse inherent in direct solicitation of prospective clients 
justifies the 30-day restriction, particularly since lawyer 
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advertising permitted under rule 4-7.2 offers an alternative 
means of communicating necessary information to those who may be 
in need of legal services. 

Advertising makes it possible for a prospective client to be 
informed about the need f o r  legal services, and about the 
qualifications of available lawyers and law firms, without 
subjecting the prospective client to direct personal persuasion 
that may overwhelm the client's judgment. 

lawyer to prospective client, rather than direct private contact, 
will help to assure that the information flows cleanly as well as 
freely. Advertising is out in public view, thus subject to 
scrutiny by those who know the lawyer. 
itself likely to help guard against statements and claims that 
might constitute false or misleading communications in violation 
of rule 4-7.1. Direct private communications from a lawyer to a 
prospective client are not subject to such third-party scrutiny 
and consequently are much more likely to approach (and 
occasionally cross) the dividing line between accurate 
representations and those that are false and misleading. 

The use of general advertising to transmit information from 

This informal review is 

Direct written communications seeking employment by specific 
prospective clients generally present less potential for abuse or 
overreaching than in-person solicitation and are therefore not 
prohibited for most types of legal matters, but are subject to 
reasonable restrictions, as set forth in this rule, designed to 
minimize or preclude abuse and overreaching and to ensure lawyer 
accountability if such should occur .  This rule allows targeted 
mail solicitation of potential plaintiffs or claimants in 
personal injury and wrongful death causes of action or other 
causes of action that relate to an accident, disaster, death, or 
injury, but only i f  mailed at least 30 days after the incident. 
This restriction is reasonably required by the sensitized state 
of the potential clients, who may be either injured or grieving 
over the loss of a family member, and the abuses that experience 
has shown exist in this type of solicitation. 

Letters of solicitation and their envelopes should be 
clearly marked ttadvertisement.'t This will avoid the recipient's 
perceiving that there is a need to open the envelope because it 
is from a lawyer or law firm, only to find the recipient is being 
solicited for legal services. With the envelope and letter 
marked "advertisement, the recipient can choose to read the 
solicitation, or not to read it, without fear of legal 
repercussions. 

In addition, the lawyer or law firm should reveal the source 
of information used to determine that the recipient has a 
potential legal problem. Disclosure of the information source 
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will help the recipient to understand the extent of knowledge the 
lawyer or law firm has regarding the recipient's particular 
situation and will avoid misleading the recipient into believing 
that the lawyer has particularized knowledge about the 
recipient's matter if the lawyer does not. 

This rule would not prohibit a lawyer from contacting 
representatives of organizations or groups that may be interested 
in establishing a group or prepaid legal plan for its members, 
insureds, beneficiaries, or other third parties f o r  the purpose 
of informing such entities of the availability of and details 
concerning the plan or arrangement that the lawyer or the 
lawyer's law firm is willing to offer. This form of 
communication is not directed to a specific prospective client 
known to need legal services related to a particular matter. 
Rather, it is usually addressed to an individual acting in a 
fiduciary capacity seeking a supplier of legal services for 
others who may, if they choose, become prospective clients of the 
lawyer. Under these circumstances, the activity that the lawyer 
undertakes in communicating with such representatives and the 
type of information transmitted to the individual arE 
functionally similar to and serve the same purpose as advertising 
permitted under rule 4-7.2. 

30 



RULE 4-7.5 EVALUATION OF ADVERTISEMENTS 

(a) Advisory Opinion. A lawyer may obtain an advisory 
opinion concerning the compliance of a contemplated advertisement 
or written communication with these rules in advance of 
disseminating the advertisement or communication by submitting 
the material and fee specified in subdivision (d) to the standing 
committee on advertising at least 15 days prior to such 
dissemination. If the committee finds that the advertisement 
complies with these rules, the lawyer's voluntary submission 
shall be deemed to satisfy the filing requirement set forth in 
subdivision (b) of this rule. 

(b) Filing Copy of Advertisement. Subject to the 
exemptions stated in subdivision (c) of this rule, any lawyer who 
advertises services through any public media or through written 
communication not involving solicitation as defined in rule 4 - 7 . 4  
shall file a copy of each such advertisement with the standing 
committee on advertising for evaluation of compliance with these 
rules. The copy shall be filed either p r i o r  to or concurrently 
with the lawyer's first dissemination of the advertisement or 
written communication and shall be accompanied by the information 
and fee specified in subdivision (d). 

( c )  Exemptions From Filing Requirement. The following are 
exempt from the filing requirements of subdivision (b) of this 
rule: 

(1) Any advertisement in any of the public media, including 
the yellow pages of telephone directories, that contains no 
illustrations and no information other than that set forth in 
rule 4-7.2(n) (1) - ( 1 0 ) .  This exemption extends to television 
advertisements only  if the visual display featured in such 
advertisements is limited to the words spoken by the announcer. 

(2) A brief announcement i n  any of the public media that 
identifies a lawyer or law firm as a contributor to a specified 
charity or as a sponsor of a public service announcement or a 
specified charitable, community, or public interest program, 
activity, or event, provided that the announcement contains no 
information about the lawyer or law firm other than name, the 
city where the law offices are located, and the fact of the 
sponsorship or contribution. In dete rminincr whether an 
announcement is a Dub lic s ervice announcement for purposes o f 
this r u l e  and rule 4-7.2(n) ( 9 ) .  t he followina are criteria that 
mav be con2 idered: 

( A )  whether the content Q f the announcement aDaea rs to 
Ferve the ga rticular interests of the l a w e  r or law firm as 
much as o r more than the interests of the aub lic; 
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(B) whether the announcement contains information 
concernina the lawver's o r  law firm's area of Dractice. 
leaal backuround, or exDerience; 

whether the announcement contains the address 
or teleDhone number of the lamer o r  law firm; 

(D) whether the announcement concerns a leaal subieck 

(El whether the announcement co ntains lecral advice; 
and 

(F) whether the atto rnev IS aid to have the announcement 
published. 

( 3 )  A listing or entry in a law list. 

( 4 )  A newsletter mailed only to existing clients or other 
lawyers. 

( 5 )  Professional announcement cards stating new or changed 
associations, new offices, and similar changes relating to a 
lawyer or law firm, and that are mailed only to other lawyers, 
relatives, close personal friends, and existing clients. 

(d) Contents of Filing. A filing with the committee as 
required by subdivision (b) or as permitted by subdivision (a) 
shall consist of: 

(1) a copy of the advertisement or communication in the 
form or forms in which it is to be disseminated (e.g., 
videotapes, audiotapes, print media, photographs of outdoor 
advertising) ; 

( 2 )  a transcript, if the advertisement or communication is 
on videotape or audiotape; 

( 3 )  a statement listing all media in which the 
advertisement or communication will appear, the anticipated 
frequency of use of the advertisement or communication in each 
medium in which it will appear, and the anticipated time period 
during which the advertisement or communication will be used; and 

( 4 )  a fee paid to The Florida B a r ,  in an amount im-be set 
by the board of governors but not exceeding $50-*1e ix Tihe 

evaluation and review of advertisements submitted under these 
rules and the cost of enforcing these rules. 

n 
U U L  , id. This fee shall be used to offset the cost of 

(e) Evaluation of Advertisements. The committee shall 
evaluate all advertisements and written communications filed with 
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it pursuant to this r u l e  for compliance with the applicable rules 
set forth in this subchapter 4-7. The committee shall complete 
its evaluation within 15 days of receipt of a filing unless the 
committee determines that there is reasonable doubt that the 
advertisement or written communication is in compliance with the 
rules and that further examination is warranted but cannot be 
completed within the 15-day period, and so advises the lawyer 
within the 15-day period. In the latter event, the committee 
shall complete its review as promptly as the circumstances 
reasonably allow. If the committee does not send any 
communication to the lawyer within 15 days, the advertisement 
will be deemed approved. 

(f) Substantiating Information. If requested to do so by 
the committee, the filing lawyer shall submit information to 
substantiate representations made or implied in that lawyer's 
advertisement or written communication. 

(9) Notice of Noncompliance; Effect of Continued Use of 
Advertisement. when the committee determines that an 
advertisement or written communication is not in compliance with 
the applicable rules, the committee shall advise the lawyer that 
dissemination or continued dissemination of the advertisement or 
written communication may result in professional discipline. 

(h) Committee Determination Not Binding: Evidence. A 
finding by the committee of either compliance or noncompliance 
shall not be binding in a grievance proceeding, but may be 
offered as evidence. 

(i) Change of Circumstances; Refiling Requirement. If a 
change of circumstances occurring subsequent to the committee's 
evaluation of an advertisement or written communication raises a 
substantial possibility that the advertisement or communication 
has become false or misleading as a result of the change in 
circumstances, the lawyer shall promptly refile the advertisement 
or a modified advertisement with the committee along with an 
explanation of the change in circumstances and an additional fee 
set by the board of governors but not exceeding $50. 

Comment 

This rule has a dual purpose: to enhance the court's and 
the bar's ability to monitor advertising practices for the 
protection of the public and to assist members of the bar to 
conform their advertisements to the requirements of these rules. 
This rule gives lawyers the option of submitting their 
advertisements to the committee for review p r i o r  to first use or 
submitting their advertisements at the time of first use. In 
either event, the committee will advise the filing lawyer in 
writing whether the advertisement appears to comply with the 
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rules. The committee's opinion will be advisory only, but may be 
considered as evidence of a good faith effort to comply with 
these rules. A lawyer who wishes to be able to rely on the 
committee's opinion as demonstrating the lawyer's good faith 
effort to comply with these rules has the responsibility of 
supplying the committee with all information material to a 
determination of whether an advertisement is false or misleading. 

In The Florida Bar v. D o e ,  634 So. 2d 160 (Fla. 1994). thP 

and the ba r in dete rminina whether a Darticular announcement in 
the ~ u h  l i c  media is a Dub lic se rvice a nnouncement as co ntemolated 

this r u l e  resnond to the cou St'S co ncern bv se ttina for t+h 
criteria that, while not intended to be P xclusive. ls rovide thP 
needed QU idance. with the excelstion of subdivision ( c )  ( 2 )  ( C ) ,  
these criteria are ba sed on factors considered bv t he cou rt in 
Do&. 

w t  recoa nized t he need for wecific cruidelines to aid lawvP TS 

in this rule and rule 4 -7.2 (n) . Subdivision,s(c) ( 2 )  (A) - ( F )  of 
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RULE 4-8.4 MISCONDUCT 

A lawyer shall n o t :  

(a) violate o r  attempt to violate the Rules of Professional 
Conduct, knowingly assist or induce another to do so, or do so 
through the acts of another; 

(b) commit a criminal act that reflects adversely on the 
lawyer's honesty, trustworthiness, o r  fitness as a lawyer in 
other respects; 

( c )  engage in conduct involving dishonesty, fraud, deceit, 
or misrepresentation; 

(d)  engage in conduct in connection with the practice of 
law that is prejudicial to the administration of justice, 
including to knowingly, or through callous indifference, 
disparage, humiliate, or discriminate against litigants, jurors, 
witnesses, court personnel, or other lawyers on any basis, 
including, but n o t  limited to, on account of race, ethnicity, 
gender, religion, national origin, disability, marital s t a t u s ,  
sexual orientation, age, socioeconomic s t a t u s ,  employment, or 
physical characteristic; 

(el state or imply an ability to influence improperly a 
government agency or official; 

(f) knowingly assist a judge or judicial officer in conduct 
that is a violation of applicable rules of judicial conduct or 
other law; M 

(9) fail to respond, in writing, to any inquiry by a 
disciplinary agency when such agency is conducting an 
investigation into the lawyer's conduct,; 

(h) willfully refuse, as determined by a court of competent 
jurisdiction, to timely pay a child support obligationl; or 

(i) enaacle in sexual conduct with a client t hat e xDloits 
the 1 awver-client relationshiD. 

Comment 

Many kinds of illegal conduct reflect adversely on fitness 
to practice law, such as offenses involving fraud and the offense 
of willful failure to file an income tax return. However, Some 
kinds of of fense  carry no such implication. Traditionally, the 
distinction was drawn in terms of offenses involving I'moral 
turpitude.It That concept can be construed to include offenses 
concerning some matters of personal morality, such as adultery 
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and comparable offenses, that have no specific connection to 
fitness for the practice of law. Although a lawyer is personally 
answerable to the entire criminal law, a lawyer should be 
professionally answerable only for offenses that indicate lack of 
those characteristics relevant to law practice. Offenses 
involving violence, dishonesty, or breach of trust or serious 
interference with the administration of justice are in that 
category. A pattern of repeated offenses, even ones of minor 
significance when considered separately, can indicate 
indifference to legal obligation. 

A lawyer may refuse to comply with an obligation imposed by 
law upon a good faith belief that no valid obligation exists. 
T h e  provisions of rule 4-1.2(d) concerning a good faith challenge 
to the validity, scope, meaning, or application of the law apply 
to challenges of legal regulation of the practice of law. 

Subdivision (d) of this rule proscribes conduct that is 
prejudicial to the administration of justice. Such proscription 
includes the prohibition against discriminatory conduct committed 
by a lawyer while performing duties in connection with the 
practice of law. The proscription extends to any characteristic 
or status that is not relevant to the proof of any legal or 
factual issue in dispute. Such conduct, when directed towards 
litigants, jurors, witnesses, court personnel, o r  other lawyers, 
whether based on race, ethnicity, gender, religion, national 
origin, disability, marital status, sexual orientation, age, 
socioeconomic status, employment, physical characteristic, or any 
other basis, subverts the administration of justice and 
undermines the public's confidence in our system of juslice, as 
well as notions of equality. This subdivision does not prohibit 
a lawyer from representing a client as may be permitted by 
applicable law, such as, by way of example, representing a client 
accused of committing discriminatory conduct. 

Lawyers holding public office assume legal responsibilities 
going beyond those of other citizens. A lawyer's abuse of public 
office can suggest an inability to fulfill the professional role 
of attorney. The same is true of abuse of positions of private 
trust such as trustee, executor, administrator, guardian, or 
agent and officer, director, or manager of a corporation or other 
organization. 

A lawyer's obligation to respond to an inquiry by a 
disciplinary agency is stated in subdivision (9) and rules 3 - 4 . 8  
and 3 - 7 . 6 ( g )  (2). While response is mandatory, the lawyer may 
deny the  charges or assert any available privilege or immunity or 
interpose any disability that prevents disclosure of certain 
matter. A response containing a proper invocation thereof is 
sufficient under the Rules Regulating The Florida Bar. This 
obligation is necessary t o  ensure the proper and efficient 



operation of the  disciplinary system. 

Subdivision (h) of this rule was added to make consistent 
the treatment of attorneys who fail to pay child support with the 
treatment of other professionals who fail to pay child support, 
in accordance with the provisions of section 61.13015, Florida 
Statutes (1993). That section provides for the suspension or 
denial of a professional license due to delinquent child support 
payments after all other available remedies for the collection of 
child support have been exhausted. Likewise, subdivision (h) of 
this rule should not be used as the primary means for collecting 
child support, but should be used only after all other available 
remedies for the collection of child support have been exhausted. 
Before a grievance may be filed o r  a grievance procedure 
initiated under this subdivision, the court that entered the 
child support order must first make a finding of willful refusal 
to pay. The child support obligation at issue under this rule 
includes both domestic (Florida) and out-of-state (URESA) child 
support obligations, as well as arrearages. 

Subd ivision (i) Droscribes explo it-at-ion of the client and 
the lawve r-client relationshin bv means of commencement of sexual 
CQl3dUG t, T he lawver-client relationshiD is mounded on mutua 1 
trust. A sexual relationshiD that Q xDloits t hat trust 

r-client relationshiD. A sexual 
between a lawyer and a c l i p n t  hat e xists before 

comnromises the lawve 
relationshkg t 
commencement of the  l awe  r - c l i e n t  relationshiD does not violate 
this subd ivision it th  e l a w  eraxld c lient co ntinue to e naacle in 
sexual conduct durincr the leaal rmresentation.  or m n m s e s  of 
this subdivision, client means an individual, not a corwrate o r 
other non-DersonSl en t iLy ,  and l a w e  r refers onlv to the 
l a w e  r ( s )  enaacred in the lecral reDresentation and not other 
members of the law firm. 
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CHAPTER 5. RULES REGULATING TRUST ACCOUNTS 

5-1. GENERALLY 

RULE 5-1.1 TRUST ACCOUNTS 

(a) Nature of Money or Property Entrusted to Attorney. 
Money or other property entrusted to an attorney for a specific 
purpose, including advances f o r  costs and expenses, is held in 
trust and must be applied only to that purpose. Money and other 
property of clients coming into the hands of an attorney are no t  
subject to counterclaim or setoff for attorney's fees, and a 
refusal to account for and deliver over such property upon demand 
shall be deemed a conversion. This is not to preclude the 
retention of money o r  other property upon which the lawyer has a 
valid lien for services or to preclude the payment of agreed fees 
from the proceeds of transactions or collection. Controversies 
as to the amount of fees are not grounds for disciplinary 
proceedings unless the amount demanded is clearly excessive, 
extortionate, or fraudulent. In a controversy alleging a clearly 
excessive, extortionate, of fraudulent fee, announced willingness 
of an attorney to submit a dispute as to the amount of a fee to a 
competent tribunal for determination may be considered in any 
determination as to intent or in mitigation of discipline; 
provided, such willingness shall not preclude admission of any 
other relevant admissible evidence relating to such controversy, 
including evidence as to the withholding of funds or proper ty  of 
the client, o r  to other injury to the client occasioned by such 
controversy. 

(b) Trust Accounts Required. Any bank or savings and loan 
association account maintained by a member of The Florida Bar to 
comply with rule 4-1.15, Rules of Professional Conduct, is and 
shall be clearly labeled and designated as a trust account. Any 
safe deposit box used in connection with the practice of law in 
Florida maintained by a member of The Florida Bar to comply with 
rule 8-1-15 shall be located in this state unless the client 
otherwise consents in writing. A member of The Florida Bar shall 
advise any institution in which such deposit box is located that 
it may include property of clients. 

(c) Trust Accounts as Official Records. A member of The 
Florida Bar shall preserve or cause to be preserved the records 
of all bank and savings and loan association accounts or other 
records pertaining to the funds or property of a client or a 
third party maintained in compliance with rule 4-1.15 for a 
period of not less than 6 years subsequent to the final 
conclusion of the representation of a client relative to such 
funds o r  property. Such records shall include checkbooks, 
cancelled checks, check stubs, vouchers, ledgers and journals, 
closing statements, accountings or other statements of 
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disbursements rendered to clients OF third parties with regard to 
trust funds, or similar equivalent records clearly and expressly 
reflecting the date, amount, source, and reason for all receipts, 
withdrawals, deliveries, and disbursements of the funds or 
property of a client or third party. Such records shall be kept 
pursuant to these rules as a specific prerequisite to the right 
to receive, deliver, and disburse funds or property of a client 
or third party and to have a public aspect relating to the 
protection of clients and to fitness of a member of The Florida 
Bar to practice law. In any instance of an alleged violation by 
a member of The Florida Bas of this rule or of any of the Rules 
of Professional Conduct, such records insofar as they may relate 
in any way to the transaction, occurrence, or client in question 
shall be produced by the members of The Florida Bar for 
inspection, audit, and copying by a designated representative of 
The Florida Bar upon the direction of this court, a grievance 
committee, the board of governors if acting pursuant to rule 3 -  
7 . 5 ( b ) ,  or a referee. Such records or copies thereof shall be 
admissible in evidence in any proceeding under this rule; 
provided notice of such intended u s e  shall be given to any client 
involved, if practicable, unless such client is already aware of 
such intended use, and upon good cause shown by such client the 
admission of the same shall be under such conditions as shall be 
reasonably calculated thereafter to protect the confidences of 
such client in the event that the proceedings otherwise become 
public records. Permissible means of protection shall not 
prejudice the respondent and may include but are not limited to 
excision, in camera production, retention in sealed envelopes, or 
similar devices. Failure to maintain such records or to produce 
them upon such direction shall constitute ground for disciplinary 
action under this rule without regard to any other matter. The 
cost of any audit o r  investigation necessitated by such failure 
m a y  be taxed against a respondent. 

(d) Trust Accounting. Minimum trust accounting records 
shall be maintained and minimum trust accounting procedures must 
be followed by all attorneys practicing in Florida who receive or 
disburse trust money or property. 

(e) Interest on Trust Accounts (IOTA) Program. 

(1) Definitions. As used in rule 5-l.l(e), the term: 

( A )  "nominal or short term" describes funds of a 
client or third person that, pursuant to rule 5-l.l(e) ( 7 ) ,  
the lawyer has determined cannot practicably be placed at 
interest for the benefit of the client o r  t h i r d  person;  

(B) "Foundationtt means The Florida Bar Foundation, 
Inc. ; 
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( C )  "IOTA accounttt means a trust account described 
in rule 5-l.l(e) ( 2 ) .  

( 2 )  Required Participation. All nominal or short- term 
funds belonging to clients or third persons that are placed in 
trust with any member of The Florida Bar practicing from an 
office or other business location within the state of Florida 
shall be deposited into one or more interest-bearing trust 
accounts for the benefit of the Foundation, except as provided in 
rule 4-1.15 with respect to funds maintained other than in a bank 
account, or as provided in rule 5-1.2(a). Only trust funds that 
are nominal or short term shall be deposited into an IOTA 
account. The member shall certify annually, in writing, that the 
member is in compliance with, or is exempt from, the provisions 
of rule 5-1.1(d). 

( 3 )  E l i g i b l e  Financial Institutions. An IOTA account shall 
be established with any bank or savings and loan association 
authorized by federal or state laws to do business in Florida and 
insured by the Federal Deposit Insurance Corporation, the Federal 
Savings and Loan Insurance Corporation, o r  any successor 
insurance corporation(s) established by federal or state laws. 
The funds in each IOTA account shall be subject to withdrawal 
upon request and without delay. 

(4) Interest Rates. The rate of interest on any IOTA 
account shall not be less than the rate paid by the financial 
institution to non-IOTA account depositors. Higher rates offered 
by the financial institution to customers whose deposits exceed 
certain time o r  quantity minimums may be obtained by a lawyer or 
law firm for IOTA accounts on some or all of the deposited funds 
so long as there is no impairment of the right to immediately 
withdraw or transfer principal. 

(5) Remittance Instructions. Lawyers or law firms shall 
direct the financial institution: 

( A )  to remit interest on the balance in the IOTA 
account, in accordance with the financial institution's 
standard practice for nOn-IOTA account depositors, less 
reasonable service charges or fees, if any, in connection 
with the IOTA account, at least quarterly, to the 
Foundation; 

(B) to transmit with each remittance to the Foundation 
a statement showing the name of the lawyer or law firm from 
whose IOTA account the remittance is sent, the lawyer's or 
law firm's IOTA trust account number as assigned by the 
financial institution, the rate of interest applied, the 
period for which the remittance is made, the total interest 
earned during the remittance period, the amount of any 
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service charges or fees assessed during the remittance 
period, and the net amount of interest remitted for the 
period; and 

( C )  to transmit to the depositing lawyer or law firm, 
for each remittance, a report showing the amount paid to the 
Foundation, the rate of interest applied, and the period for 
which the report is made. 

( 6 )  Notice t o  Foundation. Lawyers or law firms shall 
advise the Foundation at Post Office Box 1553, Orlando, Florida 
32802-9919, of the establishment of an IOTA account. Such notice 
shall include: the IOTA account number as assigned by the 
financial institution; the name of the lawyer or law firm on the 
IOTA account; the financial institution name; the financial 
institution address: and the name and Florida Bar attorney number 
of the lawyer, or of each member of The Florida Bar in a law 
firm, practicing from an office or other business location within 
the state of Florida that has established an IOTA account. 

( 7 )  Determination of Nominal or Short-Term F u n d s .  The 
lawyer shall exercise good faith judgment in determining upon 
receipt whether the funds of a client or third person are nominal 
or short term. In the exercise of this good faith judgment, the 
lawyer shall consider such factors as: 

( A )  the amount of a client's or third person's funds 
t o  be held by the lawyer or law firm; 

( B )  the period of time such funds are expected to be 
held; 

( C )  the likelihood of delay in the relevant 
transaction ( s  ) or proceeding ( s  ) ; 

( D )  the cost to the lawyer or law firm of establishing 
and maintaining an interest-bearing account or other 
appropriate investment for the benefit of the client or 
third person; and 

(E) minimum balance requirements and/or service 
charges or fees imposed by the financial institution. 

The determination of whether a client's or third person's 
funds are nominal or short term shall rest in the sound judgment 
of the lawyer or law firm. No lawyer shall be charged with 
ethical impropriety or other breach of professional conduct based 
on the exercise of such good faith judgment. 

( 8 )  S m a l l  IOTA A c c o u n t s .  T h e  Foundation may establish 
procedures for a lawyer or law firm to maint.ain an interest-free 
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trust account for client and third-person funds that are nominal 
or short term when their nominal or short-term trust funds cannot 
reasonably be expected to produce or have not produced interest 
income net of reasonable financial institution service charges or 
fees . 

(9) Confidentiality. The Foundation shall protect the 
confidentiality of information regarding a lawyer's or law firm's 
trust account obtained by virtue of rule 5 - 1 . 1 ( e ) .  

(f) Unidentifiable Trust Fund Accumulations and Trust Funds 
Held for Missing Owners. When an attorney's trust account 
contains an unidentifiable accumulation of trust funds or 
property, or trust funds or property held for missing owners, 
such funds or property shall be so designated. Diligent search 
and inquiry shall then be made by the attorney to determine the 
beneficial owner of any unidentifiable accumulation or the 
address of any missing owner. If the beneficial owner of an 
unidentified accumulation is determined, the funds shall be 
properly identified as the lawyer's trust property. If a missing 
beneficial owner is located, the trust funds o r  property shall be 
paid over or delivered to the beneficial owner if the owner is 
then entitled to receive the same. Trust funds and property that 
remain unidentifiable and funds o r  property that are held f o r  
missing owners after being designated as such shall, after 
diligent search and inquiry fail to identify the beneficial owner 
or owner's address, be disposed of as provided in chapter 717, 
Florida Statutes. 

(9) Disbursement Against Uncollected Funds. A lawyer 
generally may not use, endanger, or encumber money held in trust 
for a client for purposes of carrying out the business of another 
client without the permission of the owner given after full 
disclosure of the circumstances. However, certain categories of 
trust account deposits are considered to carry a limited and 
acceptable risk of failure so that disbursements of trust account 
funds may be made in reliance on such deposits without disclosure 
to and permission of clients owning trust account funds subject 
to possibly being affected. Except for disbursements based upon 
any of the 6 categories of limited-risk uncollected deposits 
enumerated below, a lawyer may not disburse funds held for a 
client or on behalf of that client unless the funds held for that 
client are collected funds. For purposes of this provision, 
"collected funds" means funds deposited, finally settled, and 
credited to the lawyer's trust account. Notwithstanding that a 
deposit made to the lawyer's trust account has not been finally 
settled and credited to the  account, the lawyer may disburse 
funds from the trust account in reliance on such deposit under 
any of the following circumstances: 

(1) when the deposit is made by certified check OK 

42 



cashierls check; 

( 2 )  when the deposit is made by a check or draft 
representing loan proceeds issued by a federally or state- 
chartered bank, savings bank, savings and loan association, 
credit union, or other duly licensed or chartered institutional 
lender; 

( 3 )  when the deposit is made by a bank check, official 
check, treasures's check, money order, or other such instrument 
issued by a bank, savings and loan association, or credit union 
within the state of Florida when the lawyer has reasonable and 
prudent grounds to believe the instrument will clear and 
constitute collected funds in the lawyer's trust account within a 
reasonable period of time; 

(4) when the deposit is made by a check drawn on the trust 
account of a lawyer licensed to practice in the state of Florida 
or on the escrow or trust account of a real estate broker 
licensed under chapter 475, Florida Statutes, when the lawyer has 
a reasonable and prudent belief that the deposit will clear and 
constitute collected funds in the lawyer's trust account within a 
reasonable period of time; 

(5) when the deposit is made by a check issued by the 
United States, the State of Florida, or any agency or political 
subdivision of the  State of Florida; 

(6) when the deposit is made by a check or draft issued by 
an insurance company, rn title insurance company, or a limns& 
title insurance aclencv - ( 1 1 ~ ~  5 i l i l e  aycl& authorized to do 
business in the state of Florida and the lawyer has a reasonable 
and prudent belief that the instrument will clear and constitute 
collected funds in the trust account within a reasonable period 
of time. 

A lawyer's disbursement of funds from a trust account in 
reliance on deposits that are not yet collected funds in any 
circumstances other than those set forth above, when it results 
in funds of other clients being used, endangered, or encumbered 
without authorization, may be grounds for a finding of 
professional misconduct. In any event, such a disbursement is at 
the risk of the lawyer making the disbursement. If any of the 
deposits fail, the lawyer, upon obtaining knowledge of the 
failure, must immediately act to protect the property of the 
lawyer's other clients. However, if the lawyer accepting any 
such check personally pays the amount of any failed deposit or 
secures or arranges payment from sources available to the lawyer 
other than trust account funds of other clients, the lawyer shall 
not be considered guilty of professional misconduct. 
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6-16, STANDARDS FOR CERTIFICATION OF A BOARD 
CERTIFIED BUSINESS LITIGATION LAWYER 

RULE 6 - 1 6 . 1  GENERALLY 

A lawver who is a member i n  m o d  standincr of The Florida Bar 
and who meets the s t anda rds  D rescribed be l o w  mav be i s s u e d  an 

identifvina the lawver as a "Board 
Ce t ed us PSS J l i t i a a t i o n  Lawve r . I l  T h e gumose  o f h  t e 
a s s r o s r i a t e  ce rtificate, 

r ifi B in 
Standards is to identify t hose lawyers who Dractice i n  t-he area 
of business  l i t i c r a t i o n  and have the ssecial knowledcre, skills, 
and Drof icieacv t o  be s r o p e r l v  i d e n t i f i e d  t o  the sublic as 
certified business litiaation lawve rs.  

I .  
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RULE 6-16.2 DEFINITIONS 

(a) Business Litisation. "Business Litiaation" is the 
c t i c e  of law dealincr with the leaal Droblems arisina from 

commercial and bu siness relationshiss includins litiaation of 
controversips a risins from those relationshiss, In add ition t o  
actual Dretr ia l  and trial z3rocess. llbusiness liticration lawii 
includes evaluatina, handlincr and resolvincr SUC h controversies 
prior to the institution of suit, nost-i 'udament nroceed incrs, a nd 
the h a ndlin a o f such controversies be f r  o P s t a t e  cou s t s ,  federal 

Bv c ourt s ,  adm ini st r at iv e aaencies, m e u o r s ,  a n r  d a bit ra t -ors .  
way of examDle. b u t  n t  o as a limitation, business litisation 
shal 1 not include anv area o f Dractice dea lina with sprsonal 
iniurv. routine collection matters, marital and familv law o r  
workers' corm3 ensation. 

(b) Practice of Law. The "nractice of law" for this area 
is defined as s e t  o ut i n  rule 6-3.5(c) ( 1). The Dractice o f law 
which otherwise sat isfies these reauirements but which is on a 
part-time bas is will satisfv this reauirement if the ha lance o f 
1 h nt as a teacher of busine 
litiaation subi ects in an acc redi ted law school. 
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RULE 6-16.3 MINIMUM STANDARDS 

(a) Minimum Period of Practice. The agnl  icant must have at 
least 5 v ears of the act ual Dractice of law of which at least 30 
Percent has been merit in act ive sarticiDation in business 
liticration law. At least 5 vea rs of Dract ice shall be 
irnmgdiatelv Dreced inu a1313 lication. 

(b) Minimum Numbe r of Matte rs. The amlicant must have 
handled a minimum o f i n e s s  litiuation matters 
durincr the 5 vea rs immediatelv ~ r e c e d  ins amlication. All such 
cases must have involved subs tantial leual or factual issues. In 
each of these 5 0 cases the a m  licant shall have been remo nsible 
for a 11 or a maioritv of the Dresentation of evidence, arcrument 
to the tribunal. and reDresentation of the client. A t  least 10 
of the 50 rras es must have bee n submitted to t he trier of fact for 
resolution of 1 or more co ntested factual issues. The trier of 
fact shall include anv federal or state court of aeneral 
iurisdict ion. an arbitration sanel. adm inistrative auencv 
hearina, o r bankruDtcv c ourt. At least 2 of the matters shall 
have been tried before a iu rv. 0 n aood cause s hown. for 
satisfaction i n  whole o r  i n  na rt of the regyirement of the 50 
Contested bus iness litiaatinn matters or the i u r v  trial 
reauirement. the business litisation certification committee mav 
consider involvement in Drotracted a dversarv DrocpPd inss. 

( C )  Subs t antial Involvement. The an13 licant shall have 
substa ntial involvement in contested 4 usiness liticration cases 
sufficient to demonstrate snecial comsetence as a bu siness 
litiaation lawver . Substantial involvement includes active 
particiDation in client interviewina, counselina and 
investicx atinu, D resaration of sleadincrs, Da rticiDation in 
discoverv, ta kina of testimonv. B resentation of evidence, 
negotiation o f sett lement, draftina and IS reDaration of busin ess 
litiaation set tlement aure ements, and arqument and trial of 
business law cases, 

(d) Peer Review, The a m  licant shall select and subm it 
names a nd addresses of 5 lawvers, not associates o r Dartners, as 
references to at test to t he  amlicant's ssec i a l  conmetence and 
substantial involvement in business litisation law. Such lawe rs 
themselves s hall be su bstantiallv involved in business litiaation 
law and shall be familiar with the a m  licant's Dractice. No less 
than 1 shall be a iudae or sresidina officer of a court or other 

a bus iness litiaation 1 aw matter in the 2 vears immediatelv 
grecedina the amlication. In add ition, the bus iness litiaation 
certification committee mav, a t its oBtion, se nd reference forms 
to othe r atto rnevs , 3udaes, or officers and make such other 
investiaation as necessarv. 

Lribunal bef o re whom the asslicant has aaseared as an advocate I n 
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(el Educat ion. The ~ D D  licant shall demonstrate cornoletion 
of 50 hours of a m  roved continuincr lecral education in business 
litiaation law within the 5 vears immediately nrecpd inu the date 
of a m  lication. Such education shall be assrovpd bv The Florida 
Bar and mav include SUC h act ivities as: 

(1) teachincr a course in business litiaation law; 

( 2 )  comsletion of a cou rse in bus iness litiaation law; 

( 3 )  D a  rticination as a 1sa nelist or sDe aker in a svmsosium 
or similar sroaram in business litiaation law; 

( 4 )  attendance at a lectu re S P  ries o F similar Droaram 
concernincr bus in ess li t. iaation law, SB onsored by a m a  lif ied 
educat i ona l  institution or bar arous: 

( S )  authorshiz, of a book or article on business litiaation 
law, Dub 1 i shed in a srofessional Dublication or journal; and 

(6) such other educat ional act ivitips as t. he bus iness 
litiwtio n certification committee shall a m  rove. 

(f) Examinat.ion. The am licant must pass an pxamination 
amlied uniformlv to a11 az,Dlicants to demonstrate sufficient 
knowledae. s kills and oroficiencv in business litisation law to 
iustifv renresentation of sz,e cia1 comz,etence to the lecral 
grofession and to the sublic. 

(9) ExemDtion. Notwithstandha any other srovision hereof. 
anv amlicant who as o f the effective date of these standards for 
certification as a bus in ess li t icration lawver: (i) is a membe r 
in aood standina of The Florida B a r :  (ii) holds a valid 
certificate issued bv The Florida Ba r certifyins the a g ~ a  licant as 
a Board Ce rtified Trial Lawyer ; and, (iii) demonstrates 
subs t a  nt i a l  involvement in bus iness litiaation law in accordance 
with the minimum sta ndards D rescribed in subdivisions ( a ) ,  (b) 
and (c) shal 1 be exemz,t from the seer review, education and 
exam iwtion reauirements set forth in subd ivisions (d), ( el and 
(f). This exe mstion shall be anD licable with reme ct to any 
aDDlicant mpptina t he aforesaid reauirements whose amlicat ion is 
w 
9 tandards . Ce rtdication u nder  this exemDtion shal 1 be e ffective 

mi 

for the u r a t  ion of the remainincr ser iod of the amlicant's 
ivil trial lawve r. For m m m s e s  of 

I P  ' n  a 'on r, the De riod 
certification as a c 

durina which the asslicant must have handled the minimum numbe r 
of cQlJtes ted business liticration law matters and satisfied the 
educa tion reuuirements DU rsuant t o  rule 6-16.4(c), shall be 
construed to b e the neriod since certification or the 1asL 
recertification of the amlicant as a civil trial lawver. 

. .  

I ,  
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RULE 6-16.4 RECERTIFICATION 

Recertification shall be Dursuant to the followins 
g tandards : 

(a) Substantial Involvement. The amlicant must show 
continuous and substantial involvement in the field of business 
litisation law throucrh the neriod s ince t, "he last date of 
certification, The de monstration of substa ntial involvement 
$hall be madp in accordance with the sta ndards se  t forth in rule 
6-16.3(~). 

(b) Minimum Numbe r of Mat te r s. Th e amlicant must h v  a e 
handled a minimum of 25 contested bus iness litiaation law matte rs 
gince ce rtification o r  the l a s t  rpcertification, All such case S 
must have involved substantial leual or factua 1 issues. A t  least 
3 of the  25 cases must have bee n sub mitted to the t rier o f fact 
f r r  o esolution of 1 o r  more co n t-psted issues. T h e  amlicant must 
have been remo nsible for all or the maiositv o f the Dresentati On 
of the evidence. arsument to tribunal, and rmrespntation of the 
client, 0 n aood caus e shown, for satisfaction in Dart of the 25 
conteste d business litiaation law matters. the bus iness 
litiaation law certification committee mav co nsider involvement 
in grotracted litisation. 

A,,Q) Educat ion. The a m  licant must have co rnDLeted at I east 
50 ho urs of continuins leaal educat ion in the f i e l d  of business 
litiaation law since the  filinu of the last a m  lication f o r  

(d) Peer Review. The amlicant must sat isfv the  reference 
reauirempnts set forth in rule 6-16.3(d). 
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6-17. S TANDARDS FOR CERTIFICATION OF A BOARD 
CERTIFIED ADMIRALTY AND MARITIME LAWYER 

RULE 6-17.1 GENERALLY 

A lawve r who is a member in qood st andinq of The Florida B a r  
and who meets the  sta ndards D rescribed 4 elow mav be issued a n 
a m r OD ri ate certificate i d entifvinq the lawver as a "Board 
W t i f i e d  Admiraltv a nd Maritime LawvPr. The nu rnose 0 f thP 
9 tandards is to identifv those lawve rs who Dractice adm iraltv a nd 
maritime law and who have demonstrated sDecial knowledcre, skills 
and sroficiencv to be properly identified to the m b l i c  as 
cert ified admiraltv a nd maritime lawyers. 
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RULE 6-17.2 DEFINITIONS 

(a) Admiraltv Law. lIAdmira1t.v and Ma ritime Law" is that 
dis tinct a nd sesarate Dractice of law dea linu with the corgus of 
rules. conceDts. a nd lesal Dractices crovernina vesse Is, t he 
shimincr indust rv, t he carrvincr of croods and Dasse naers bv water 
as well as related maritime concests. Admiraltv and maritime law 
includes the substa ntive law and srocedural rules assoc iated with 
the cre neral maritime law of the United St ates, admiralty 
jurisdiction and srocedure, De rsonal iniurv and wroncrful death of 
seamen and D a s  senaers aboard vesse ls, c omsensation for in-iurv and 
Wrong ful deat h of lonashoremen and harbor workers, crovernment 
recrulation of marine safetv and the maritime industrv, ca rriaae 
of croods. c haster sarties. sa lvaae, aeneral averacle. co 1 lis ion , 
marine insurance, maritime liens. limitation of liabilitv, marine 
gollution and environmental law, maritime arbitration, 
recreational vessels, vesse 1 finance and docu mmtation, 
international asnects of maritime Dractice as well as other 
mar itime toDics which because o f their sDecial historv, as we1 1 
1 his ri n r  ni ed as 
distinctly different from our modern svstem of common law and 
have bee n traditionallv a rowed a nd Dracticed as Iladmiraltv a nd 
maritime l a w . "  

(b) Practice o f Law. A minimum of 5 vea rs in the sractice 
of law on a full-time bas is includincr substa ntial involvement in 
the Drat tice of adm iraltv a nd mar itime law as set forth in rule 
6-17.3(b). The term "Dractice of lawii as used in these sta ndards 
shall be as defined i n  rule 6 - 3 . S (  c )  (1). Practice n f law that 
otherwise sa tisfies these reauirements but that is on a Ra rt- time 
basis will sat isfv the renuirement if the ba lance of the 
amlicantls activitv is merit as teacher or Drofesso r of 

school. 
admiralty law o r  related maritime subjects in an acc rpdited la w 
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RULE 6-17.3 MINIMUM S TANDARDS 

(a)  Minimum Period o f Practice. The amlicant shall have 
been encracred in the Dractice o f law in the United Sta tes, or 
engaaed in the sractice o f United States law while in a foreian 
countrv. a nd shall have be en a member in qood sta ndincr of the ba r 

ia for T i t e d  f n  S t a  t s  e o r the D i s t r i c t  ,of Columb 
ge riod of 5 vea r s as of the date o f aoo 1' icat i n  0 . 

Notwithstandina the dp finition of "szact ice Q f law" in rule 
6 - 3 . 5 ( c )  (11, receist of an LL.M decrree in admiraltv law, ocean 
law, maritime law or suc h other related fields assroved bv thp 
board of leaal s ~ e c  ialization and education and admiraltv law 
certification committee from an a m  roved law school shall be 
deemed to cons titute 1 vear of the Dractice o f law for Dursoses 
of the 5-vear TJ ractice reauirement bu t not t he 5-vea r bar 
membe rshiD reauirement. 

(b) Subs t a  n t i a l  Involvement. The a m  licant must 
demonstrate substan tial involvement in the Dractice of admiraltv 
and maritime law durins the 5 vears immediately Drecedincr the 
date o f a m  lication. includinu de votina not less t han 35 De rcent 
of such sract ice to adm iraltv and marit law rlu.~&,ncr each of the 
3 vea rs immediatelv meced i n s  amlication. Except for the 3 
vears immediatelv orecedinu asslication, unon the a m  licant s 
reclues t and thP recommendation of the adm iraltv a nd maritime law 
certification. the board of lecral snecialization and educat ion 
mav waive the reauirement that the 5 vears be tlimmediatelv 
greced ina" the date o f a m  lication if the board of lecral 
m e c  ializa tion and educat ion determines the waiver is warranted 
bv mecia1 and co m D ellina circumstances, ExceDt for the 3 vea rs 
i mmediatelv Dreced inu aaslication. receiDt o f an LL.M dea ree in 
admiraltv la w. ocean law. maritime law (or such other dearee 
conta i  'nina substa ntial admiraltv and maritime law content as 
amrov  ed bv the board of lecral mec i a liz at i o n and education) fs Q m 
an a m  roved law school mav subst itute for 1 vear of substantial 
involvement. An amlicant must furnish information cnncprninq 
the frpcrue ncv of work and the nature of issues involved. For the 
gu r Doses of this section, the "Dractice of lawtt shall be as 
defined i n  rule 6-3.5(c) ( 1) exceDt t hat it sha l l  a l s o  includp 
time de voted t o lecturincr and/or aut ho r i na boo ks or articles o n 
admiraltv a nd maritime law if th e aDDlicant was e n aacred in t he 
practice o f law durina suc h Deriod. Demonstration of comnliance 
with this reauirement sha l l  be made initially throuuh a form nf  
aues t i onn'7 i r e  assroved bv the ad miraltv law certification 
committep, bu t written or o r a l  SUDD lementation mav be reuuired. 

I .  

(C) Peer Review. The asDlicant shall submit the names and 
address o f 5 other attorneys who are familiar with the 

practice in the applicant's law firm. who ca n attes t to the 
: licant' racti 
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aDnlicant's soec ial comDetence and subs tantial involvement in the 
; fi 1 € r f 1  1 
sDecialization and education and admiraltv law certification 
commit tee mav a uthorize references from Rersons ot her than 
atto rnevs and mav also make SUC h add itional i n q u i r i e s  as thev 
deem a m  rosriate to comDlete Dee r rpvipw, as srovided elsewhere 
in these rules. 

(d) E dwation. Durina the 3-vea I: Qer i od immedi ' ate1 Y 
precedina the date of the amlication, the a m  licant must 
demonstrate c o m ~  ,.letion of the co ntinuina lea a1 educat ion 
recruirpmen ts in adm iraltv a nd maritime law as follows. The 
reauired numbe r of hours shall be established bv the board of 
leaal s ~ e  cialization and education and shall in no event be 1PSS 
2 h n  r .  r i  n in in 
education S P ~  inars shall be CJ iven onlv for Droararns that a re 
directlv relat ed to adm iral tv and maritime law. Thp education 
reau irement mav be sat isfied bv o ne or more of the followina; 

(1) atte ndanc e at continuina leaal education seminars 
rneetinu the reauirements set forth above; 

( 2 )  lecturina at, and/or servina on the steerinu committee 
of, SlJ ch continuina lecral educat ion seminars; 

( 3 )  authorincr books or articles D Ub 1 i shpd in Drofessional 
periodicals o r other Drofessional nub lications: 

( 4 )  teachina courses in adm iraltv a nd maritime law and 
related au biects at a n aa -sroved 1 a w sc h 001 or other crraduate 
level Drocxram nresented bv a recoanized D ~ O  fessional education 
association; 

( 5 )  such other met-hods as mav be amro ved bv the board of 
lecral s D e c  ialization and education and the adm iral tv 
certification committee. 

The boa rd of leaal sDec ialization and educat ion and the 
admiraltv law certification committee shall, bv rule or 
reaulation, establish s t a  ndards a m  licable t o  this rule, 
includinu. but not limited to, t he method of establishment of the 
numbe r of hou rs allocab 1 P  to anv of the abo ve-list-pd 
aubd ivisions. Such rules or reuulations aha 11 Drovide that hours 
shall be a llocab le to each seoa rate but substantiallv different 
lectu re, a rticle. o r o the  r activitv described in subd ivisiona 
( 2 ) .  ( 3 ) .  a nd ( 4 )  abo ve , 

Ex min ' n Th a s an examination 
aDD1ied u niformlv to a 11 amlicants, t hat will be sractical and 
comr>rehensive and desianed to de monstrate mecia1 knowledue, 
skills, and or oficiencv in adm iraltv a nd maritime law t m  ics 
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includincr 1 'urisdiction. nrocedu re, ~ e r s  onal iniurv and wroncrful 
dea t h. marine insurance a nd such o ther torsics as mav be se lected 
bv t hp adm iraltv certification committee. Suc h examination shall 
iustifv the swresentation of sDec ial comaetence in the field of 
admiraltv law to the  leaal srofession and the Dub lic. 
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RULE 6-17.4 RECERTIFICATION 

Recertification shall be nursuant to the followins 
standards : 

(a) Subs t antial Involvement. A satisfacto rv showina, as 
determined bv t he board of leaal ssecialization and educat ion and 
the a dmiraltv law certification committee, of continuous a nd 
Subs ta ntial involvemmt in admiraltv a nd maritime law throuuhout 
the ~ e r  iod since t he last date of certification. The 
dpmonstration of substantial involvqent of at least 35 Dercent 
durina eac h year of certification or nrior recertifiCation shall 
be made in accordance with the standards set f o r t h  i n  rule 6 -  
17.3(b), 

1 Education, Comaletion of at least 75 hours of a m  roved 
continuina lecral educat ion since the filina nf the last 

aatisf i e d  bv the as0 licantls narticination in amroved co n tinuinq 
leual edu cation mrsuant to rule 6-17.3(d) (1) throuuh ( 5 ) .  

icat ion for certification, This reauirement sha l l  b e 

( C )  Peer Review. Sub mission of the names a nd addresses of 
7 individuals who are active in admiraltv and maritimp law, 
includinu but not limited to lawvers and iudaes who are familiar 
w' ith the amlicant's aractice, e xcludin a D erson s wh o a r P 
GUZrT entlv emDloved in the a m  licant's law firm, who ca n attpst t 0 
the =D licant's me cia1 comDete nce a nd substantial involvement in 
the fipld of admiraltv and maritime law durins the Deriod since 
the last da te of certification, The boa rd of leaal 
mecialization and educat ion or the adm iraltv law certification 
committee m av solicit references from nersonp other than those 
whose names are sub mitted bv the a m  licant and mav also make 
additional inauiries as deemed a m  r o D r i  'ate. 

(d) Examination. If, after reviewincr the material 
submitted bv a n ~ D D  licant for recertification and the DPL r 
review, t he adm iraltv law certificaio n committee de termines t he 
a m 1  icant mav not me et the standards f o  r admiraltv law 
cer t nder this chaDte r, the a m  1 i can t mav ification established u 
be recruirpd, as a cond ition of recertification, to x3ass the 
W r a l t v  and mar itime examination siven to new anslicants, 
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6-18. STANDARDS FOR CERTIFICATION OF A BOARD CERTIFIED 
CITY, COUNTY AND LOCAL GOVERNMENT LAWYER 

RULE 6-18.1 GENERALLY 

A lawve r who is a member in aood standincr of The F l o r i d a  B a r  
and who meets t he sta ndards srescribed below may be issued a n 
a m r m r i a t e  ce r t i  ficate i d e n t i f v i n s  the lawver as "Board 
C e r t i f i e d  C i t v .  Cou n t v  a nd Local Government L a w v e  r." The DU rmse 
of the s t anda rds  i s  t o  i d e n t i f v  those  lawve rs who Dractice c i t v ,  
countv and l o c a l  crovernment l a w  and have the sDec ial knowledcre. 
skills. and Drof ic iencv  t o  be D roDerlv identified to t he Dub l i c  
as certified c i t v ,  countv and local cravernment lawvers. 
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RULE 6-18.2 DEFINITIONS 

(a) C i t v ,  Co untv a nd Local Government Law. "Citv. Cou ntv 
and Local Government La w" is the Dractice o f law dealincr with 
lecral issues o f cou ntv, municisal or other local aovernments. 
2 h 1 districts, asencies and 
authorities, includincr litiaation in the  federal and state cour t s  
and before administrative aqencies: the DreDaration of laws. 
ordinances and rpaulations: and the nrenaration of leual 
instruments for o r  in behalf of citv. c ounty and local 
aovernments. 

' 

(b) Practice of Law. The "nract ice of law" for this area 
is de fined as s e t  o u t  in rule 6 - 3 . 5 ( c )  ( 1). Notwithstandins 
anvthina in the  definition to t he contrarv, leual work done 
m a r i l v  for a DU rwse other than Drovidina leual cou n s e l  or 
reoresentation (includina, but not limited to, work related t 0 
the ad ministration of crovernrnent o r  rmresentinu uo vprnment as an 
elected official or as a state leaislative lobbv ist) s hall no t  be 
treated as t he sractice of law. 
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RULE 6-18.3 MINIMUM S TANDARDS 

(a) Minimum Period of Practice. The a m  licant shall have 
been encraaed in the sractice o f law in the united States, or 
enaaaed in the Dractice of United States law while in a foreian 
countrv. a nd shall have been a member in m o d  standim of the bar 
of any state o f the United States or the District of Columbia for 
a se riod o f 5 vea rs as of the date of filinu an a m  lication. The 
vears of law aractice need not be co nsecutive. 

Notwithstandina t-he definition of ttTsractice o f lawii in rule 
6 - 3 . 5 ( c )  ( 11, receiDt o f an LL.M. deuree in urban affairs (or such 
other  rela ted fields a m  roved by the board of lecral 
$DeC ializat ion and educat ion and the citv, countv and local 
aovernment certification committee) from an a m  r v  o ~d l w  a schon 1 
Shall be de emed to co nstit-Ute 1 year of the nractice r, f law f o r  

se of the 5-vea r Dractice reauirement (but not the 5-year 
bar membershin reauirement) under this subsec tion. However, an 
amlicant may not receive credit for more than 1 vea r of Dractice 
for anv 12-month Tseriod IJ nder this subsection: acco rdinqly, for 
examDle. a n a s  Xicant who, while beincr enaaaed in thP Dract ice of 

not re ceive credit f o r  the Tsractice o f law reauirement bv virtue 
of havincr receivpd t he LL.M. dea ree 

(b) Suhgt antial Involvement. The a m  licant mus t 
demonstrate s ubstantial involvement in the Bractice of Florida 
c i t v ,  county and local sovernment law durinu the 3 vears 
immediately areced incr the  date of a m  lication. Uson an 
aTsnlicantIs reauest a nd the recommendation of the citv, countv 

on commit h rd of lesal and local aovernment certificati tee, t e baa 
SDecialization and education mav waive the reauirement that the 3 
vears be Ilimmediatelv srecedincrll the date o f asDlication if the 
board of leaal mecialization and education dete rmines t he waiver 
is wa rranted bv ssecial and comsellincr circumstances. Substa ntial 
involvement means the a m  licant has devoted 40 DP scent or more of 
the a m  licant I s  Dractice to matters in which issues of Florida 
c i t v ,  countv a nd local aovernment law are siunificant f m  r and 
in which the asslicant had substantial and direct mrticisation 
in those iss ues. An a m  licant must furnish information 
concernins the freaue ncv of the amlicantls work and the nature 
of the issues involved , For the DU r Dose of this subsection the 
llBracticP of lawii shall be as defined in rule 6 - 3 . 5 ( c )  (11, exceDt 
that it shall also include time devoted to lpcturincr and/or 
authorincr bo oks or articles on citv. cou ntv a nd local aovernment 
law i f  the a m 1  icant was ot herwise encracred in the DracticP of l a  W 
durincr su ch aeriod. Demonstration of comDliance with this 

cruesti 'onnaire a w o  ved bv the citv. CQU ntv and local mvernment 
J ifi i n mmitt e l m n  i n m  
be reauired. 

1 1: ir nt h 11 
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( C )  Peer Review. The asDlicant sha 11 sub mit the WVPS a nd 
addresses Q f 5 other atto rneys who are familiar with the 
amlicantls D ractice, not includlincr attornevs who are cu rrentlv 

loved bv the same crovernmental entity as the aDx) licant or who 
currpnt l v  rsractice in the a m  licant's law firm. who can attest t 0 
the a m  licant's resutation for SBE! cia1 comrsete nce a nd substa ntial 
involvement in thP field of citv, coun tv and local crovernment 
law. Such laww rs themselves s hall be substa ntiallv involved in 
&- F1 ri it r f 1 qal 
mecialization and educa tion and the citv. cou ntv and local 
crovernment certification committee mav aut horize references from 
persons other than attornevs and mav also make PUG h additional 
inaui ries as t h w  deem a m  roDria te to comDlete D e e  r review, as 
provided e lsewhere in these rules. 

(d) Educati on. The aDD licant must de manstrate t hat dur incr 
the 3-vea r Deriod immediately srecedincr the date of amlication, 
the a m  licant has met the continuincr lecral education reauirements 
in Florida citv. countv and local crovernment law as follQ ws: the 

ired numbe F of hours shall be established bv t he 4 oard of reau 
leaal s ~ e c  ialization and education and shall in no event be 1PSS 
t h n  a 60 hours. C redit f o r attend ance at continuina leaal 
educa t ion s eminars shall be criven onlv for aroarams that a re 
d ir ectlv r l  e ated to Florida c i tv. count Y and 1 oca 1 q overnrn en t 
law. The education rwuirement rnav be satisfied bv 1 or more of 
the followincr: 

(1) atte ndance a t continuinu lea a1 educat ion seminars 
meet i n a  the reauirements set f o  rth abo Ve: 

( 2 )  lectur ina a t ,  and/or servina on the s teerina co m i  t tee 
o f .  such continuina lecral P ~ U C  ation seminars; 

( 3 )  authorins articles 0 r books Dub lished in Drofessional 
periodicals o r other DTO fessional sub lications: 

1 4 )  teaching cou rses in "city, cou ntv and local crovernment 
law" at an a m  roved law school or other araduate level Droaram 
presented bv a re coanized Drofes sional educat  ion association; 

( 5 )  such other methods as may be a m  roved by the  board of 
h.g,al sDecialization and educat ion and the citv, cou ntv a nd lo cal 
aovernment ce rtification committee. 

The board of lecral s ~ e c  ialization and education or the citv, 
countv and lo cal crovernment certification committee shall, bv 
rule o r  rea ulation, es  tablish sta ndards amlicable to this rule. 
includinq, b ut not limit.ed to. the  method of establishment of the 
numbe r of hours allocable to anv of the above listed DaracrraDhs. 
Such rules or resulations shall Drovide that hours shall be 
allocab le to each seaa rate but subs tantiallv different lectu re, 
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srticle, or o the r  act ivitv described in subsections ( 2 ) .  ( 3 ) .  and 
(4) abo Vet 

!ass li n m a writ ten 
examination, a m l i e d  uniformlv to all a m l i c a n t s ,  desianed t o  

field of Florida city. countv and local aovernrnent law to justify 
the reDresentation of sDecial comnete nce to t he lesal grofession 
and the z, ublic. 

ra ffi i kill n r f i i n  i h 
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RULE 6-18.4 RECERTIFICATION 

Rece rtificatinn s hall be Pursuant to the  f ollowinq 
standards : 

(a) Subs ta ntial Involvement. A sat  isfactory showina. as 
determined bv t he board of leaal SBe cialization and educat ion and 

continuous and substa ntial involvement in the field of Florida 
citv. cou ntv and local crovernment law throucrhout t he Deriod since 
the last date of certification. The dem onstration of substa ntial 
involvement shall be madP in accordance with the standards set 
forth in rule 6-18.3 (b) , e xceDt t hat the board of leaal 
mecialization a nd education and th e citv. cou ntv a nd local 
sovernment ce rtification committee may acceDt a n affidavit from 
the a m  licant attestina to the amlicant's co moliance with the 
substantial involvement recruirement, 

the citv, cou ntv a nd local crovernment ce rtification committee. o f 

(b) E ducation. co mDletion of at least 60 hours of 
continuina leaa 1 educat ion since the filina of the last 
apnlication f o r  certificatio n (or recertificat ion). The 
continuincr leaal education must locricallv be e xnected to enhance 
the Drof iciencv of attornevs who are board ce rtified citv. cou ntv 
and local crovernment lawvers. If the a m 1  icant has not atta ined  
60 hours of con tinuincr leaal education, but- b as attained more 
than 30 hours durina such aeriod, SIJC cessful Dassaqe o f the 
written exa mination aiven bv t he boa rd of leaal snec ialization 
and educat ion to new amlicants sha 11 satisfv the  continuinq 
leaa 1 educat ion reauirements. 

(c)  Peer Review. ComDletion of the reference reauirements 
orth in r u l e  6 - 1 8 . 3 ( ~ ) ,  

Id) Examination. If, after reviewinu the  material 
subnutted bv an amlicant for recertification, the boa rd of leaal 

nd local swcializatio n an d edy cation and the citv, countv a 
2 o n  v rnm n r ifi ' committee de t  ermine t h at t h e m1 icant 
may n m  ot eet the s t a  n dar ds in c i tv, cou ntv a nd local aovernme nt 
law established under this chaDter, the baa rd of lecral 
m e c  ialization and education and the citv, county and local 
crovernment certification committpe may reauire, as a cond ition of 
recertification, that the aDD licant sass the written examination 
uiven bv the boa rd of leaal ssecialization and education to new 
anlicants. 
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6-19. STANDARDS FOR CERTIFICATION 
OF A BOARD CERTIFIED AVIATION LAWYER 

RULE 6-19.1 GENERALLY 

A lawver who i s  a member in aood sta ndina of The Florida Bar 
and who meets the standards D rescribed below mav be issued a n 
amroariate certificate identifvina the lawve 1: as a "Board 
Certified Aviation Lawer." The wrnose o f the sta ndards is to 
identifv those lawve rs who sractice aviation law and have the 
m e c  ial knowledcre, s kills, and Droficiencv to be x) r o m r l y  
identified to the nublic as cer t  ified aviation lawve rs. 
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RULE 6-19.2 DEFINITIONS 

(a) AviatiQn Law. IIAviation law" includes all facets of 
the law dea linq with the ownershin, 01) eration. maintenance. a nd 
use 0 f aircraft, a irsorts and airmace. It also involves 
licens incr and ae romedical issues e ncomDassed by the  Federal 
Aviation Act and the  ass ociated federal aviation resulations 
DrOmU laated t hereunder. It also e ncomDass es the laws that have 
b,em devel m e d  t o  resulate the use o f ou te  r s s ace. 

(b) Practice of Law. The Itsractice of law" for this area 
i s defined as s et o u t  in r u l e  6 - 3 , 5 (  c) (1) .  
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RULE 6-19.3 AVIATION LAW MINIMTJM S TANDARDS 

(a) MJ 'nimum Period o f Practice. The a m  licant shall have 
been encracred in the rsractice of law in the United States ,  o r 
enaaaed in the  aractice o f United States law while in a foreian 
countrv, a n d sha 11 have bee n a membe r in aood s t a  ndins of the bar 
of anv state of the United States o r the District of Columbia for 
a neriod o f S ve ars as of the date o f filincr an amlication. The 
years of law Dractice need n o t  be co nsecut ive . 

(b) Substa n t i a l  Involvement. The ann licant must 
demons tra te substa ntial involvement sufficient to s how sRec ial 
knowledqe, skills. a nd nrnficiencv in the nractice of aviation 
law durina, t h  e 3 vea rs immediately Drecedincr the date of 
\ lication fin s includin 
devoting at least 30 n ercent of one's D ractice to matte IS in 
which issues of aviation law are siunificant facto rs and in which 
the a m  ldant had substantial and direct Darticirsation in those 
aviation issues, UDO n the amlicantls recruest a nd the 
recommendation of the aviation law certification committee, t he 
board of leaal srse cialization and education mav waive the 
m i r e m e n t  that t he 3 years be "immediatelv Drecedins" the date 
of a m  lication if the board of lecral snecialization and edu cation 
determines the waiver is warrant ed bv s D e c  ial and co mDellinq 
circumstances 

The az, licant must furnish information concernina the  
freaue n cy o f the a m  licant's work and the nature of the issues 
involved, For the w m o s e s  of this sukd ivision, the llaractice of 
law'' shall be as defined in rule 6 - 3 . 5 (  c) (l), e xceDt that it 
sh.aJ1 also include time devoted to lec turinu and/or authorinq 
books or articles Q n fields of aviation law if the a m  licant was 
enuaaed in the mact i c e  of law durinu suc h Deriod. 

Demonstration of ComDliance with this reauirement shall be 
7 i nn ir r v  h 
aviation law cprtification committee, but written or oral 
sumlernentation mizy be reauired. 

Peer R e v i e w .  The a m  licant shall submit the names a nd 
addresses of 5 0 ther attor n e w  or iudaes who are familiar with 
the a m  licantls ~3 ractice. e xcludina attornevs who cu rrpntlv 
practice in the a m  licant's law firm, who ca n attest to t he 
amlicant's saecial comnete nce and substantial involvement in the 
field of a viation law. The board of lecral sDec ialization a nd 
education and the aviation l a w  certification committee mav 
authorizp references from nersons other than attornevs in SUC h 
cases as d eemed a m  roDriate. The board of lecral sDec ialization 
and education and the aviation law certification committee may 
also make suc h add itional inauiries as deemed aasroDriate. 
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(d) Educat ion. The awlicant must d emonstrate that durinq 
the 3-vea r DPXI iod immediatelv Drecedina the date of filincr an 
amlication. the a m  licant has accumul ated accredited co n t inuinq 
leaal educat ion in aviation law of not less t han 60 hours. 
Credit for attendancp at continuincr leaal educat ion seminars 
shall be g iven onlv f o r  Droclrams that are directly related to 
a a t i a n  vi law. The edu cation reauirement mav be s atisfied bv 1 or 
more of the  followincr: 

(1) a t t e  ndance at CQ ntinuincr lecral educat ion seminars 
meetincr t he reauirempn ts set forth abo ve: 

: 1 
such cont  inuina leaal education seminars: 

( 3 )  auth o rin Q a r t-1. 'cles or books nu41 i s hed in D rof ess i o n a 1 
periodicals or other nrofessional Dub lications: 

(4) teac hina cou rse i n  "aviation lawii at an amroved law 
school or othe  r araduate o r underaraduate level m o m a m  nresentu 
bv a recoa nized D rofessional educat ion as sociation; 

( 5 )  comD letincr suc h home studv DTOU rams as mav be annro ved 
bv t he boa rd of lecral S D ~ C  ialization and education or the 
aviation law cer tification committee, subject to the limitation 
that no more than 50 Dercent nf the reuuired numbe r of hours of 
education mav b e saL ,isfied throuah homp studv Droarams; or 

( 6 )  such other methods as mav be ass roved bv the aviation 
law certification committee. 

The board of leaal s D e c  ialization and educa t i o n  or the 
aviat ion law certification corn ittee shall, bv rulp or aolicv, 
es tab lish standards amlicable to this rule, includina, but no t  

to, the method of estab lishment of the numbe r of hours limited 
allocab le t o  anv of the above-listed subdivisions. Such rules or 
policies sha 11 Drovide that hours shall be allocab le tn eac h 
s e D a  rate but subs tantiallv different lecture, a rticle, or other 
activity descr ibed in subd ivisions ( 2 1 ,  ( 3 ) .  and ( 4 )  ab ove . 

(el Examination. The licant must nass a writ ten 
examination that i s Dractical, objective. a nd dpg icrned to 
d e m o m a  te sRec ial knowledae, sk ills, and nroficiencv in 
aviation law to 7 'ustifv the reDresentation of sgecial comDetence 
&Q the leaal nrofession and the gublic, 
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RULE 6-19.4 RECERTIFICATION 

Recertification shall be sursuant to the followins 
standards: 

(a) Subs t a  n t i a l  Involvement. The a m 1  icant must make a 
1 sa i f showin determined bv the boa r d of 1 ecr a1 
ssec ialization and educa tion and the aviation law committee, of 
c o n t  inuous a nd sub stantial involvement in aviation law throuahout 
the DQ riod since t he last date of certification. The 
de m n  o stmtion of substant i a l  involvement of at lea st 30 mrcent 
durina eac h vea r after certification Drior to recertification 
shall be m  ad^ in accordance with the standards set forth in rule 
6-19.3(b). 

(b) Ed vcat io  n. The amlicant must show comDletion of at 
least 75 hours of acc redited continuina leaal education in 
aviation law since t he filina- of the last lication for 
certificatio n. 

(C) P e r  Review. ThP apz, licant shall sub mit the na mes and 
addresses of 5 attornevs o r iudues who are familiar with the 
asnlicant's R ractice. e xcludinu lawvers who cu rrently sractice in 
&he asalicant's law firm, who can attest t o  t he amlicant's 
snecial comDetence and sub stantial involvement in the field of 
aviation law. The boa rd of  leual m e c  ialization and educat ion 
md the aviation law certification committee may also make SUC h 
additional inuuiries as deemed a m  roDr ia te .  
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CHAPTER 9 .  GROUP AND PREPAID LEGAL SERVICES RULES 

9 - 1 .  GENERALLY 

RULE 9-1.1 AUTHORITY 

Pursuant to the  authority granted by bylaw 2 - 3 . 2 ( & )  the  
board of governors  establishes the fo l lowing  rules. 

66 



1 0 - 2 .  DEFINITIONS 

RULE 10-2.1 GENERALLY 

Whenever used in these rules the following words or terms 
shall have the meaning herein set forth unless the use thereof 
shall clearly indicate a different meaning: 

(a) Unlicensed Practice of Law. The unlicensed practice of 
law shall mean the practice of law, as prohibited by statute, 
court rule, and case law of the State of Florida. For purposes 
of this chapter, it shall not constitute the unlicensed practice 
of law for nonlawyers to engage in limited oral communications to 
assist a person in the completion of a legal form approved by the 
Supreme Court of Florida. Oral communications by nonlawyers are 
restricted to those communications reasonably necessary t o  elicit 
factual information to complete the form and inform the person 
how to file the form. 

The following language shall appear on any form completed 
pursuant to this rule and anv individuals assistincr in the 
comDletion of the form shall Drovide t heir name, business name. 
address. and te lershone number on the form: 

This form was completed with the assistance of: 

Name of Individual 
Name of Business 
Address 
Telephone Number 

Before a nonlawyer assists a person in the completion of a 
form in the manner set forth in this rule, the nonlawyer shall 
provide the person with a copy of a disclosure. A copy of the 
disclosure, signed by both the nonlawyer and the person, shall be 
given to the person to retain and the nonlawyer shall keep a copy 
in the person's file. The disclosure does not act as or 
constitute a waiver, disclaimer, o f  limitation of liability. The 
disclosure shall contain the following provisions: 

(Name) told me that he/she is not a lawyer and may not 
give legal advice or represent me in court. 

(Name) told me that he/she may only help me fill out a 
form approved by the Supreme Court of Florida. (Name) may 
only help me by asking me questions to fill in the form. 
(Name) may a l s o  tell me how to file the form. 

(Name) t o l d  me that he/she is not an attorney and 
cannot t e l l  me what: my rights or remedies are or how to 
testify in court. 
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I can read English 

I cannot read English but this notice was read to 
me by (Name) in (Language). 

(b) Nonlawyer or Nonattorney. For purposes of this 
chapter, a nonlawyer or nonattorney is an individual who is not a 
member of The Florida Bar. This includes, b u t  is not limited to, 
attorneys admitted in other jurisdictions, law students, law 
graduates, applicants to The Florida Bar, disbarred attorneys, 
and suspended attorneys during the period of suspension. 

( c )  This Court or the Court. This court or the court shall 
mean the Supreme Court of Florida. 

(d) Bar Counsel. Bar counsel is a member of The Florida 
Bar representing T h e  Florida Bar in any proceeding under these 
rules.  Any unlicensed practice of law staff counsel of The 
Florida Bar may serve as bar counsel or assistant bar counsel in 
a particular case. 

(e) Respondent. A respondent is a nonlawyer who is accused 
of engaging in the unlicensed practice of law or whose conduct is 
under investigation. 

(f) Referee. A referee is the judge or retired judge 
appointed to conduct proceedings as provided under these rules. 

(9) Standing Committee. The standing committee is the 
committee constituted according to the directives contained in 
these rules. 

(h) Circuit Committee. A circuit committee is a local 
unlicensed practice of law circuit committee. 

(i) UPL Staff Counsel. UPL staff counsel is an employee of 
The Florida Bar employed to perform such duties, as may be 
assigned, under the direction of the executive di rec tor .  when 
used in this rule, the term may include assistant UPL staff 
counsel. 

(j) UPL. UPL is the unlicensed practice of law. 

(k) The Board or Board of Governors. The board or board of 
governors is the board of governors of The Florida Bar. 
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