
IN THE SUPREME COURT OF FLORIDA 

CASE NOS. 85,585 & 85,801 

m’WM~ COURT -- -.-.-.- - 
m w  WWY Cicrk 

IN RE: AMENDMENT TO FLORIDA RULE 
OF CRIMINAL PROCEDURE 3.220(h) 

COM MENTS OF THE FLORIDA BAR C RIMINAL PROC EDURE RULES CO MMITTEE 

John F. Harkness, Jr., Executive Director of The Florida Bar, and the Honorable Dedee S. 

Costello, Chair of The Florida Bar Criminal Procedure Rules Committee, respectfully submit 

these comments concerning the proposed amendment to F1a.R.Crim.P. 3.220(~)(3), in response 

to this Court’s orders of September 12, 1996, September 25, 1996, and February 19, 1997. 

During the full committee meeting on June 27, 1997, the committee considered the 

majority recommendation of the subcommittee (attached as Exhibit A and made a part hereof by 

reference) and the comments of the Honorable Rodolfo Sorondo, Jr. (attached as Exhibit B and 

made a part hereof by reference). After further discussion and debate of the issues raised by the 

proposed amendment, the committee voted (30 to 4) to advise this Court that the committee does 

not recommend adoption of proposed subdivision (3) to rule 3.220(p), Pretrial Conference. 

The committee submits a copy of the minutes of the January 1997 midyear meeting 

(attached as Exhibit C and made a part hereof by reference). When they are available, the 

minutes of the June 27, 1997, committee meeting will be filed with this Court to supplement 

these comments and those filed with this Court on January 28, 1997. 



We certify that a copy of this motion has been furnished by mail to all counsel of record. 

Respectfully submitted, 

Honorable Dedee S. Costello 
Chair, The Florida Bar Criminal Procedure 

Bay County Courthouse 
Post Office Box 1089 
Panama City, Florida 32402- 1089 

Florida Bar Number 150904 

Executive Director 
The Florida Bar Rules Committee 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 
(904)561-5600 
Florida Bar Number 123390 (904)747-534 1 
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Robert A .  Butterworth,  Attorney General; M a r t y  E. Moore, D e p u t y  
General Counsel, Tallahassee, Florida, and Harry Shorstein, StaLe 
' A t t o r n e y ,  FGurth Judicial Circuit, Jacksonville, Florida, on  
behalf of  che Attorney General of the S t a t e  of Florida, the S t a t e  
A t t o r n e y s  of Florida, and the United S t a t e s  A t t o r n e y s  f o r  the 
Southern , Middle and Nor the rn  Districts of Florida; A r t h u r  I. 
Jacobs, General Counsel, Florida Prosecuting A t t o r n e y s  
Association, Inc., Tallahassee, Flor ida;  and Thomas L. Powell, 
Pres ident ,  Florida Association of Criminal Defense Lawyers 
(FACDL) , Tallahassee, Florida, 

f o r  Petitioners 

Honorable  O . H .  Eaton,  Jr., Circuit Judge, 18th Judicial Circuit, 
Chair, Criminal Justice Section, Flo t ida  Conference of C i r c u i t  
Judges and member of the Florida Bar Criminal Procedure Rules 
Committee, Sanford, Florida; Howard L. Dimmig, XI, m+mber of the 
Criminal Procedure Rules Committee, Lakeland, Florida; John F. 
Harkness, Jr., Executive Director, The Florida Bar, Tallahassee, 
Florida; Henry Matson Coxe, 111, on behalf ofaThc Florida Bar 
Board of Governors, Jacksonville, Florida; Honorable Dedtt S. 

Procedure Rules Committee, Panama C F t ~ , - - F l d r i d a :  M@lanIe- Ann 
Hines, Statewide P m S e c u t o r ,  Office of Statewide Prosecution, 
Tallahassee, Flotida;  Elizabeth L. Hapner, Chair, J w e n i l e  C o u r t  
Rules Committee, Tampa, Florida; Ward L. Metzger, Assistant 
Public Defender, Fourth Judicial Circuit, Jacksonville, Flor ida;  
Nancy A .  Daniels, Public Defender, Second Judicial Circuit, on 
behalf of Florida Public Defenders Association,, Tallahassee, 
Florida; Douglas E. Crow, Executive Assistant State A t t o r n e y ,  
Sixth Judicial Circuit, Clearuater, Florida; Steven H .  Parton, 
Tallahassee, Florida: Louis 0. F r o s t ,  Jr., Public Defender, 
Jacksonville, Florida; c .  Richard Parker, Public Defender, 
Gainesvllle, Florida; Benedicr p .  Kuehne o f  Sale 6 Kuehne, Miami, 
Florida; and Thomas C. Gano of Lubin & Gano, P . A . ,  West P a l m  
Beach, Florida, 

Costella, Circuit - Judge, 14th Judicial Circuit, Chair, -. Criminal . .  



FLORIDA BAR CRIMINAL PROCEDURE 
RULES COMMITTEE 

SUBCOMMITTEE ACTION REPORT 

TO: JUDGE DEDEE S. C O S T E U O ,  CHAIR 

FROM: ANN Em FINNELL, SUBCOMMITTEE XI1 CHAIR 

DATE: May 16, 1997 

Please be advised that Subcornmittem I11 conducted a meeting on May 
9, 1997, v i a  conference call and in person to diSCU88 Docket 
P96-40-111, and Docket P97-3-111. 

Subcommittee attendance wan as follow8 on May 9, 1997: 

Ann Finnell 
Judge Aaron Bowden 
Joe D'AlemmndrO 
Susan Hugentugler 
Raymond Rafool 
Lewis Buzzell 
Judge Eaton 
Stephen Evrrhart 

X 

X 
X 

X 
X 

Additional participant8 in the meeting included: 

Bob Wills John Thornton 
Gary AnderBon Kate toncleg 
Robert Doyol Kate Sabello 
Carol McCann Suaan Elrar8 
Bill VOSe Kay Blanco 
Cally Ann Lantz Denise Ferraxo 
Daryl Flannagan Richard Mart01 
Michael Band 

The subcommittee determined that the submiarion 
scope of subcommittee authority. 

EXHIBIT A 

NO - 
X 

X in part 

X 

is within the 
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The subcommittee revisited the the new Rule 3.221: Procedure# 
Relating t o  the Death Penalty. 

Subparagraph (a) was changed from the original proporal 
due to a motion originally made by Mr. Thornton and adopted by the 
subcommittee i n  response to objections by many prosecutors that 
the proposal would result in lengthy hearing8 in all cares. The 
subcommittee agreed that this propoaal should be utilized only 
where there e x i s t s  one or fewer aggravating circumstances (or 2 
which merge into one) and the defense believerr that sub8tantinl 
mitigation exists which would foreclose death a8 a poss ible  
penalty as a matter of law. The subcommittee also  deleted the 
taking of evldence provision in the belief that presentation of 
aggravating and mitigating circumstances can be made by 
affidavits, exhibits or deporitionr. The scope and nature o f  the 
affidavits was taken from the language of Rule 1.510(c),  Florida 
Rule# of Civil ProceduEea. 

Subparagraph (b) wa8 not changsd from the original 
proposal. 

The proposed new language in attached. 

Thm subcommittee conaidered an mendment to Rule 3.220(h), 
to allow attorney8 to issuo deporitfon aubpoanal, and recommends 
amendment to said rule by tho attached proposed language. 

Therefore, subcommitteo 111 move# adoption o f  ~roposed 
Rule 3.221 Procedure8 Relating To tho Death Penalty, aa amended by 
the subcommittee, and moves amendment of Rule 3,22O(h)(l). 

Rerpectfully submitted, 

Chair, Subcommlttee 111 
AEF/jw 
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3.221. PROCEDURES RELATING TO THE DEATH PENALTY 

( a )  PRETRIAL EVIDENTIARY HEARING TO DETERMINE 

DEATH PENALTY ISSUES. In a capital case, when there fS one 
or fewer aqqravating circurnetance~ or t w o  aqqravatinq 

circumstances which merqe into one, upon motion o f  the defendant, 

the court shall conduct a pretrial-e-vi-d-8-n-t-i-a-r-y hearing to 

determine whether the death penalty should be an isrue at trial. 

A t  such hearing the court may t-a-k-e e-v-i-d-e-n-c-e- 

exhibits a-n-d- consider affidavits, d9p08itiOnS8 or 

ertablis h s t a t u t o r y  aggravating t-e-s-t-l-m-o-n-y- to 

circumatances and statutom and non-rtatutory mitigating 

circumstances. Affidavits shall bm made on personal knowledqe, 

shall set forth such facts a8 would be admisa.ible in evidence, and 

shall show affirmatively that the affiant la competent to testify 

to the matters stated therein. Sworn or certified copierr of all 

papers or parts thereof referred to in an affidavit shall be 
attached thereto or served therewith. The court may p emit 

affidavits to be supplemented or oppored by deposition8, or by 

further affidavits. If tho court find8 from the evidence 

presented that the mitigating circumstances substantially outweigh 

the aggravating circumatances, the death penalty shall not be an 

issue at trial and the casa s h a l l  proceed a8 a non-capital care. 

Thm stato ahall bm given at leaat twenty day8 notieo before the 

hearing on the motion. 



' *3.221 PROCEDURES RELATING TO THE DEATH PENALTY ,. 
Page 2 
May 16, 1997 

(b) D l S C l o S U r 6 t  of Aqqravatinq and Mitisating 

Circumstances. Upon conviction in a capital case, if 

the prosecutor intends to seek the death penalty, the court shall 

order the disclosure of aggravating and mitigating circummtances 

to be relied upon in good f a i t h  during the penalty phaae. 
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June23, 1997 

Via F u  1-9OCS61-SfO2 

S u a  Elsu8, Staff Linisoa 
The Florida Bar 
650 Apdacheo Parkway 
T a l l l b u l ~ ~ ,  FL 3239912300 

Re: Agrndo Itam IV B (964-m) 
Cr.P.R. C o d t t ~  Mcuting - 6/27/97 

Enclowd is Third District Court of Appdr  Jud~o Rodolfo Sorondo, It..'$ cornenti on 
tho abova-rofemsad prepowd de. Plrw mako sure copisi ars diJtributed to d mmbm of 
the Committea SJ they are crucial to our dimssion of the proposed d o .  

EXHIBIT B 
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June 19, 1997 

John Thornton'  Egquiro 
200 9 .  Biscrynm Blvd, 
Suit. 3420 
M i a ,  Ploridr 33131 

1 MI in receipt o f  your facsbile  tranrmisgion o f  June 18, 5997.  T 
have read proposmd Rulr 3 . 2 2 1 ( a ) ,  with great intereat (1 h a w  no 
particular rvrrsion t a  subsoct ioa (b) as 1 have never believed that 
thmre i a  auch a th ing a d  a surprise aggravating factor undmr thb 
present syrtem).  A6 we h4vm pravlourly dircussmd I h a w  soma 
resarvationr about tha rule I would llkm to sharr with you because 
I f r m l  that  the practical application o f  the suls promises to ba a 
nightxnrrm for t r i a l  judges. 

To bagin I observe that the decision whethmr or n o t  to vesk the 
drrth penalty ha6 traditionally bren one d r h g l t r d  t o  thr oxecutive 
br8nch. In w # g ,  497 90. 2d 2 (Pla. 1 9 8 6 ) ,  tha Suprrrne 
Cour t  hold that Article 11, Section 3 o f  the.Ploridr Conatitution 
prohibits the judicFmry from intorfarang with ths complstr 
direretion o f  the state attornry to drclda whathar and how to 
p r o i w u t t  a drath penalty c u m :  

Wm coneluda t h a t  tho circuit judge hr8 no 
a u t h o r i t y  t o  interfere with thr pfoaacutor's 
discretion in gtocerd1r.g with t h i s  cumc as a 
drath penalty C B S ~ .  If wa-a-l-lowed thr circuit 
judge t o  make pre-triaf'd~trrminrtions of tho 
death prnalty'a applicability, urn wouldbe 
modifying the dosth penalty'$ rtatutory a Gh8fU8 Srction 921.141 (11 I F33rida 
gtrtUt08(1985), mandate8 that  the decision t o  
impom thr dmath penalty must be madm in d 
soparate proceeding a f t er  OR adjudication af 
gu12t: 

IdL at 3 .  The proposed rule  seeks t a  do what t h r  Supfrme Cour t  has 
s p s c i f S c r l l y  said i t  could n o t  do, to-wit: "modify tho doath 
pen81ty' d statutory schens." .SsLaha mh~,&Y-, 500 So.  2d 
532 {Fla. 1987). 

c 



John Thornton, Eaquirr 
June 19, 1997 
Paga 2 

The rule in queeeian rsaontially previdaa for a herrzng on a 
defense motion for directed verdict, a8 concerns t h e  potential 
penalty, bmfote thm t r i a l  begins ,  Although the rule's infrnt is a 
noble one, ill.@ cnsurlng that  only " t rue" death cases are actually 
triid as scch, the nsthod leaves m e h  to bm dsrirsd i n  that  i t  
creates the nard F o r  pre-trlal  drrth psnrlty phaam. 

It is nriva t a  prerumo that the state will not chaose t o  preaent a 
full-blown hoaru-q in cases w h e n  they have o n l y  one aggravating 
ckeumbtanca and are detmrmlnrd t o  semk the death pmnalty. Although 
the ru le  allow8 both 8 l d ~  to proceed by way of  affidrvit rnd 
drposit io~zs,  I carnot imagine thr s t a t e  tak ing  the choncm t h a t  thl 
t r i a l  judge will not conduct 4R i n  depth analysis of the ir  written 
presentation. Because t h e  vaot majorlty of  the  8t&te'a sggsrvators 
are t o  be found in t h e i r  crrr-in-chief, i t  will be nrcwssary f o r  
the  S t a t e  t o  put on a 6igntfiCant prrt gf thrir guilt ghrsr 
prosentation during this hearing. Thcue hs8ringrr I pprodict, will 
become full-blown trials. 

rhr next issue that cancernu me is whether the etatcb w i l l  h a w  a 
right to take an interlocutory opg9.l f rom an odvrrrm decision, It 
seema t o  me th4t this  situation is analogous te tho granting of  
bevoranct or a motion to supprtrr evidencs whwm the a t a t a  has t h e  
right to srak imedirta rppellato review. I f  thla is thr c a m ,  then 
d syntam that i s  alrrrdy plaquad by a Byzantine appellate 
and coll~torrl zoviaw process will be furthsl: obatructsd by y r t  
anether, this tirnr prr- tr ia l ,  appeal. As i t  i s ,  bringing a f irst  
degree rnurdsc case to trial taker brrwesn 12 md 24  months. Add to 
tha t  enothar 9 to 19 months f o r  ~n intcrlgcutary appeal (1 r d n d  
you t h a t  the Supreme Court i r  an en brnc cour t  that i r  already 
ovarwhelmmd with work in t h r s  a&-othar ar8a81, and you will 
corrglrtaly dMUOraliZ8 everyone psrticipating in thm procass with  
tha poasibLo urcsption cf the defendant who knowethat tha parsage 
of tFrpr workr ia bis favor, 

Yet another a r i a  o f n c o n c ~ r n  is that judges will be asked t o  make 
prr- tr ia l  dotormination of the propriety o f  the maximum sentence 
brforr  thr dafmdant hss been found guilty of the crime charged. I 
do mt balirve that if Is appropriate for a t r i a l  fudge to conyidar 
tha ptaprlrt=y of any sdntanca at 1 tFmm w h m n  tho defendant i s  still 
pr8simad to be innocent. Outaide thm rrrlm o i  the  death prnrlty,  
consLdrr how awkward i t  would bm to COndUct a p r o - t r i a l  hqaring te 
dmtrrmine a defendant'a elrgibillty fo r  trratmmnt as a habitual 
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violent cffmndrr where the defrndant wau vmhomantly contratinq the 
Fsaum of h i s  guilt. Conrider tho m@88agm rant t o  thr community 
whrrm the judgm drcfdes that  the reeking ef thr  drrth penalty i s  
appropriata brforr he or ahm has hrrrd the  case. Although Lawyrrr 
may understand what 1s being done, i t  w i l l  be very d i f f i c u l t  t o  
educrta the public in this regard. 

Final ly ,  I am concerned with tha standard choian, ~ . e .  t h a t  "the 
mlt&grtLng cireurnstancos aubatrntially outweigh the aggraviting 

The term "substantially outweighm LS one! f am 
u n f a ~ l i l l r t  with in the death p m a l t y  jurlbprudencs. This i s  an 
mrrtranrly rubjectivm rtrndrtd t o r  which thore i6 no preemdmnt. Xa 
this a standard that  can be uniformly rpplled? As you know the 
prlmry objec t ion  to thr daath penalty i s  t h e  rrbitrarin888 with 
which i t  I s  meted out. Dood this rule axtmnd that arbitrrrinmrr (if 
ruch if Fsl  to t h e  ss ik lnq  of the death pmnrlty? Evan if t h e  
trrpcnrr t o  this question l a  t h s t  the death prnalty is prsrrntly 
mupht in an arbatrary manner anyway, that  arbitrariness is a 
grosrcutotial function which can be remrclisd by judic ia l  
Intarvantion in thr a*ntmcing pzocaaa. The judga' I ultimate 
~ m f m c e  is r8viewable under 8 proportionality analyris, there  has  
never been such a rsvtsw process t o r  the decision to seek the death 
prnalty because thr judiciary has never been a Part of that  
p r O C l 6 6 .  

I conclude by Yuqgerting Ghat t h e  rule i s  unc~nstitutionol bscruoe 
it v i o l r t e n  the sipqr@tion of  powers doctt inr and is in d i rec t  
rnnflirt w i t h  t h r  S u r r e m m  r:aurtum dmciwmn i n  w. Pdditionmlly. 
it raiims rsvrrsl significant prseticbl  problcaai that would make i t  
more o f  a cutre than a b l w j i n g ,  

AZ ilwiy~ I thank you f o r  rllowinq ne the privilege of e o m r n t i n g  
on therq vary important irsurr. Nmmdlrss t o  asy the concerni 
exprgaaad above arm purely garronrl and in na way reprerent tho 
ferlingi o f  tho judge. of t h i i  court .  

, . -  



Meeting of January 24, 1997 

Crowne Plaza Hotel 
Miami, Florida 

Chair Judge Dedee Costello called the meeting to order at 2 :30 
p.m. The following committee members were present: Jerome 
Latimer, David Morgan, Robert Wills, John Thornton, Jr. (Board of 
Governor's Liaison), Michael Band, G a r y  Beatty, Katherine Blanco, 
Edward Blumberg, Ex Offieio Mernb@f, Aaron Bowden, Lewis Buzzell, 
Russell Crawford, Jr., Joseph D'Alessandro, John Daniel, Howard 
Dimmig, Robert Doyel, Douglas Duncan, Oscar Eaton, Jr., Stephen 
Everhart, Denise Perrero, Ann Finnell, Dyril Planagan, Les Hess, 
Melanie Hines, Susan Hugentugler, Nelly Khouzam, Shelley Kravitz, 
Abe Laeser, Calianne Lantz, Leroy Arthur Lawrence, Jf., Randy 
Merrill, Doug Midgely, Larry Donald Murrell, Raymond Rafool, Maria 
Sachs, Ivy Qinsberg Shanock, William Vose, Shelly Wilson, Paul 
Zacha, and Chester Jay Zerlin. 

The minuter of the September 6, 1996 meeting were approved 
with the correction that Mr. Buzzell was not in attendance at that 
meeting . 

I. 
Chair' 8 Report 

The Chair reported that the four year cycle amendments were 
passed by the Supreme Court of Florida. The Court named a new 
committee to discuss the whole rulemaking process including Melanie 
Hines as a member. The Rules of Judicial Administration felt that  
there has been some change in the proceaa from the Supreme Court 
that in some instances the Court has appointed special C O d t t e e S  
to work on rulemaking and avoiding the Florida Bar. Because of 
that it is important toz t h i s  Cormittee to do our job and submit 
rules and suggestion8 to the Court. We are .also on the Bar's 
Website. 

11. 
SubComrdttee I Report 

Chair MI. Lantz reported that the subcodttee m e t  t o  discuss 
Docket Ne. 96-39-1 as submitted by the Honorable Dennis Maloney. 
The proposal concernedusing separate amounts in  bond schedules f o r  
cash bonds a8 opposed to corporate surety bonda. The sucommittee 
unanimously rejected the proposal because the current mle 
3.131(b) (1) (El tracks the lanquaqe of section 903.105, Fla. Stat. 
As such, the subcommittee 
co the Legislature. The 

- -  
believes the proposal should be referred 
f u l l  committee voted 32-1 rejecting the 

EXHIBIT C 



proposal. 

111. 
SubCommittee If Report 

Chair Bill Vose reported that three of eight subcommittee 
members met to discuss the Proposed Amendment to rule 3.191, the 
speedy t r i a l  rule. The proposal was t o  change the language in 
3.191 (b) to add that a separatm pleading entitled Demand for Speedy 
Trial be filed and w u  a CODY o f  thm Drosacutw sttororv. 

The proposal also sought to amend 3.191(p) ( 2 )  to add that a 
seDarate Dleadinu entitled iratim ItNotice of of SDeedv TriaL 

be filed and s. 
Mr. Midgely preferred the :se of the term prosecuting 

authority rather than the assigner attorney so that the pleading 
would be served on the proper agenc , not necessarily the attorney 
on the case. Mr. Latimer felt the .le should use the term Ilstatell 
rather than prosecuting attorney QY authority. However, Mr. Vose 
indicated that the State would not include the City Attorney who 
prosecutes cases under rules of criminal procedure in county court  a 

Mr. Beatty wanted a courtesy copy served on the Judge. 

Mr* Vose moved to adopt the proposal with a friendly amendment 
from M r .  Midgely using the word prosecuting authority. MS. Hines 
opposed the motion. The problem with the rule was how can we get 
pleadings to the judges? Judge Baton feels defense attorneys 
should have to calendar the motion and noticemit for hearing. 

Mr. Laeaer stated that the proposal solves one problem at 
leas t  because a prosecutor will get a separate piece of paper 
notifying them of a speedy trial problem twice both an initial 
demand and a Notice of Expiration. 

The motion to amend the rule passed 33-1. 

I V  . 
Special SubComxnittee \ 

Mr. Latimer. reported that the Chair appointed a special 
subcornittee of the vice-chairs and Ms. Hines to review a l l  of the 
rules and make uniform references t o  the State, State Attorney and 
prosecuting authority. 

The committee proposed creating Rule 3 .025  and substitute the 

Mr. Vose noted that Itcity prosecutor" should be added and we 

term prosecuting attorney for State Attorney. 

should delete IIOffice of" before the words State Attorney. 

State Attorney Joe D' Allessandro was concerned that f o r  



example in rule 3.140(9) usage of designated assistant s t a t e  
attorney has particular meaning and in some rules it Ls appropriate 
to leave language Ifas is." 

MS. Finnell suggested amending the language to use prosecuting 
authority. Ms. Hines commented that the Statewide Prosecutor's 
Office has been in existence for ten years but because they are not 
specifically referred to in the criminal rules often pleadings are 
sent be defense attorneys to the State Attorney. 

Mr. Latimer proposed the following amendment: 

Rule 3.025 State and Prosecuting Attorney defined. 

(a) Whenever the term I1Statef1 or I1prosecuting authority" is 
used in these rules, it shall be construed to refer to the state of 
Florida acting through its appropriate State Attorney, Statewide 
Prosecutor or other prosecuting authority authorized by law. 

(b) Whenever the term "Prosecuting Attorney" is used in these 
rules it shall be construed to include the appropriate State 
Attorney and Assistant State Attorney and the Statewide Prosecutor 
and Assistant Statewide Prosecutor and any other prosecuting 
authority by law. 

The rule would be-accompanied by a committee note explaining 
its intent to include the Statewide Prosecutor as a prosecuting 
official acting on behalf of the State of Florida and a cross- 
reference to Rule 3.030 for Service of Pleadings and Papers. 

A motion to approve the proposal received a vote of 23-13 in 
The proposal was favor but was below the  2/3 requirement to pass. 

referred back to the special subcommittee for revision. 

V.  
SubCommittee 111 

Proposed Rule 3.221 

The Chair noted at the outset that the Florida Supreme Court 
wanted a response on this issue by the end of the month. 

On September 12, 1996 the Supreme Court passed out the new 
rule on discovery depositions and they suggested that we have 90 
days to respond to their proposal to list aggravating and 
mitigating factors pre-trial. We were granted an extension until 
the end of this month to do this. 

Subcornittee Chair Ann Finnell explained that in May 1995 
there was an order from the Supreme Court asking the committee to 
consider two issues: 1) a rule requiring the defense and State to 
file a statement of issues to be tried in the penalty phase of a 



capital t r i a l ;  and 2 )  a pre-trial procedure like a summary judgment 
procedure that will allow the trial court to determine whether the 
death penalty should be an option based on the aggravating and 
mitigating factors. The committee did not take any action. 

In September of 1996 the Supreme Court created a proposed rule 
that in capital cases if the prosecutor intends to seek the death 
penalcy the  cour t  shall order disclosure of a list of aggravating 
and mitigating factors to be relied upon in good faith at trial and 
that the mle  should be included under Rule 3.220. 

The subcommittee discussed this narrow issue and Judge Eaton 
mentioned that the Supreme Court has also asked the committee to 
look at a summary judgment procedure. 

A majority of the subcornittee agreed on the proposed new rule  
3.221: 

U m m L  
In a capital case, upon motion of the defendant, the court 

shall conduct a pretrial evidentiary hearing to determine whether 
the death penalty should be an issue at trial. At such hearing the 
court may take evidence-and consider affidavits, depositions, or 
testimony to establish statutory aggravating circumstances and non- 
statutory mitigating circumstances. If the court finds from the 
evidence presented that the mitigating circumstances substantially 
outweigh the aggravating circumstances, the death penalty shall not 
be an issue at trial and the case shall proceed as a non-capital 
case. The state shall be given at least twenty days notice before 
the hearing on the motion. 

Y i 
Upon conviction in a capital case, i f  the prosecutor intends 

t o  seek the death penalty, the court shall order the disclosure of 
aggravating and mitigating circumstances to be relied upon in good 
fait'h during the penalty phase. 

MS. Finns11 stated t ha t  the subcommittee felt the defendant 
should not  have to disclose before trial mitigating circumstances 
such as remorse and therefore required disclosure only upon 
conviction. 

As to the pretrial evidentiary hearing to determine death 
penalty issues in subparagraph a, it was suggested that defense 
attorneys would rarely use the rule except in cases where there 
were no 02: only one or two aggravating circumstances which merged 
into one circumstance. The rule should only be triggered by the 
defense to avoid ihpinging on the defendant's constitutional right 
to self-incrimination. 



Ms. Hugentugler prepared a minority report opposing the 
proposal because: 1) the  determination of whether to seek the death 
penalty is solely within the discretionary function of the 
prosecution under Article 11, Section 3 Fla. Const.; 2 )  the rule 
forces the state to prematurely disclose and be bound by 
aggravating circumstances before they are fully developed at trial 
and will force a judge to rule without an in-depth knowledge of a l l  
the circumstances in the case; 3 )  use of affidavits not subject to 
cross-examination to establish aggravating or mitigating 
circumstances would be inadequate; 4 )  the state would have to 
petition f o r  a writ of common law certiorari if the trial judge 
adversely rules; 5 )  would petitions be heard by the district court 
of appeal or the Florida Supreme Court?; 6 )  if a judge ruled pre -  
trial that death could be an appropriate sanction this could 
promote forum shopping. 

Mr. Laeser comented that this is an ill-conceived plan that 
will not result in judicial economy but will result in two trials, 
a hearing and trial and reiterated the concerns cited in the 
minority report. He suggested 'that a more narrow rule may be 
appropriate only in the circumstances where the prosecutor has no 
aggavating circumstances or where the defense has substantial 
mitigating circumstances and the prosecutor is not listening. 

Mr. Beatty stated that this is an effort to nullify the death 
penalty and a judicial effort to usurp a prosecutor's authority and 
the Legislature's prerogative to enact the death penalty. 

Ms. Blanco stated this results in a mini-penalty phase pre- 
trial, creates the possibility of two appeals, the rule is not 
needed and it doesn't consider a jury's recornendation. 

Mr. W i l l s  stated that as the Chief Assistant Public Defender 
in Broward County lots of resources are wasted on cases they know 
are not "death-penalty" cases, As a result in every Murder One 
indictment the defense requires a full battery of 
neuropsychological tests and the like. Mr. Wills commends the sub- 
committee and Judge Eaton for putting the issue on the table. . 

Mr. D'Alessandro stated the proposal does away with one of the 
checks and balances and the proposal is silent as to the standard 
of proof (beyond reasonable doubt?) 

Mr. Murrell felt this is an issue that needs to be addressed 
in depth and shouldn't be rushed. Now, the State has no recourse 
if judge concludes after penalty phase that life is the appropriate 
sentence. Mr. Midgely added that the issue has merit and should be 
throroughly considered and that judges who are subjected to the 
political process provide a more stable forum than in front of 
jurors. 

Judge Doysl (10th Circuit) noted that paragraph (a) rewrites 



the law on aces the judge in a position of 
weighing evidence. He moved t r  amecd the proposal by striking 
paragraph (a). 

ammary judgment and 

Mr. Latimer replied that the burden is that the mitigating 
circumstances must outweigh the aggravating circumstances. A judge 
can still deny this motion and refuse to impose the death penalty. 
The subcommittee tried to make it easy for the s t a t e  to comply by 
using affidavits. 

Mr. Laeser noted t h a t  the timing and sanctions need to be 
addressed in paragraph (b). A Judge will preclude the state from 
arguing an aggravator that was not listed pretrial, however, no 
judge w i l l  preclude the defense from arguing an undisclosed 
mitigating factor. S-me judges start the penalty phase on Monday 
when the guilt phase .:rids on Friday. Defense attorneys won't be 
held to the same standard. 

Mr. Buzzell pointed out that if the two subparagraphs are 
voted on separately and if the committee votes against a and in 
favor of (b) then defendants give up everything and receive 
nothing. Therefore t h e  proposals should not be voted on 
separately. 

The Chair comented that the Supreme Court requested a 
determination on paragraph b, not a. 

Judge Doyel urged that he was in favor of disclosure of 
aggravating factors before jury selection. ' 

Mr. Dimig noted that this rule would be applicable to one 
case in 15 years and recommended that subparagraph a should be 
referrel back to subcommittee since this is the single most 
litigat2d law. We should simply coment on the court's proposal 
f o r  disclosure on aggravating and mitigating factors. 

M r .  Laeser said we should tell the Supreme Court that within 
the four year cycle we will submit a proposal after fully looking 
at all t h e  issues which were raised in our meeting. 

MS. Finnell agrees a rule is  needed f o r  cases where there are 
no aggravating factors but the rule also should include situations 
where there is a single aggravating circumstances with substantial 
mitigating circumstances in accordance with caaelaw. In those 
cases, they are being tried as death penalty cases when they are 
n o t .  The state attorney gets to death-qualify a jury who are more 
prone t4 convict and then obtain a conviction where death is 
inappropriate. She opined that the Supreme Court w i l l  not only 
remand f o r  a life sentence but also reverse f o r  a new trial becuase 
the jury was improperly death qualified. 

Mr. Zachs noted that some judges think this is a bad idea 



because it creates a trifurcated system. If there are no 
aggravating factors maybe there should be a rule but this proposal 
is too broad. 

Judge Eaton said the purpose of the proposal as Ms. Finnell 
stated is that the Supreme Court  wants us to send cases to 
Tallahassee f o r  them to review where the issue of whether or not 
the death penalty is appropriate is not an issue; their asking us 
to come up with a method to eliminate appellate review of this 
issue and instead the issues on appeal should concern whether there 
were errors in the trial. 

MS. Hines moved the Chair to refer the issue back to the 
subcommittee for an additional conference c a l l .  The committee 
voted 29-5 to table the motion. The committee voted 35-1 to submit 
rhe majority and minority reports and other memorandum to the 
Supreme Court as the Committee’s comment. 

The next committee meeting is set  f o r  June 27th, 1997 at 2:30 
p.m. in Orlando a t  the Dolphin Hotel. 


