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STATEMENT OF THE C A S E  A N D  FACTS 

Petitioner was convicted in 1990  in the Circuit Court of 

Volusia County, Florida, o f  possession of a firearm by a 

convicted felon; burglary o f  a dwelling; robbery; two counts o f  

aggravated a s s a u l t ;  a n d  eluding a law enforcement officer, a n d  

was sentenced a s  an habitual violent felony offender to 

concurrent terms totalling thirty years in prison. (R 86-92) 

His convictions a n d  sentences were affirmed, per curiam, by the 

Fifth District Court of Appeal on February 2 6 ,  1991. White v .  

State, 576  So. 2d 307 ( F l a .  5th DCA 1991). On May 6 ,  1994, the 

trial court denied h i s  motion to correct an illegal sentence, (R 

20-23, 35-40) On February 24, 1995, the trial court's order was 

affirmed b y  the District C o u r t  a n d  o n  M a r c h  2 4 ,  1 9 9 5 ,  

Petitioner's motion f o r  rehearing was d e n i e d .  White v. State, 20 

Fla. L. Weekly D482 ( F l a .  5th DCA February 2 4 ,  1995) .  

Notice of  seeking this H o n o r a b l e  Court's review was filed on 

April 21,  1995. 
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SUMMARY OF ISSUES 

The  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  t h i s  c a s e  d i r e c t l y  a n d  

e x p r e s s l y  c o n f l i c t s  with d e c i s i o n s  of  t h i s  Honorable C o u r t  a n d  o f  

o t h e r  D i s t r i c t  C o u r t s  o f  A p p e a l  i n  t w o  r e s p e c t s :  

(1) T h e  D i s t r i c t  C o u r t ' s  r e f u s a l  t o  r e v i e w  a t r i a l  c o u r t t s  

d e n i a l  o f  a m o t i o n  t o  c o r r e c t  a n  i l l e g a l  h a b i t u a l  v i o l e n t  f e l o n y  

o f f e n d e r  s e n t e n c e  b e c a u s e  t h e  s e n t e n c e  h a s  a l r e a d y  b e e n  a f f i r m e d  

o n  d i r e c t  a p p e a l  c o n f l i c t s  w i t h  R u l e  3.800(a) a n d  o t h e r  F l o r i d a  

a n  Y C o u r t s '  r u l i n g s  t h a t  an i l l e g a l  s e n t e n c e  may b e  c o r r e c t e d  a t  

t i m e  . 
( 2 )  The D i s t r i c t  C o u r t ' s  a f f i r m a n c e  o f  a n  h a b i t u a l  v i o  

f e l o n y  o f f e n d e r  s e n t e n c e  o n  t h e  b a s i s  o f  a p r i o r  c o n v i c t i o n  

e n  t 

f o r  

D.U.I. m a n s l a u g h t e r  d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  with t h e  

F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  t h a t  D . U . I .  

m a n s l a u g h t e r  i s  n o t  a n  o f f e n s e  c o n t e m p l a t e d  b y  t h e  h a b i t u a l  

f e l o n y  o f f e n d e r  s t a t u t e  a n d  d o e s  n o t  q u a l i f y  a d e f e n d a n t  f o r  

s e n t e n c i n g  t h e r e u n d e r  b e c a u s e  D . U . I .  m a n s l a u g h t e r  i s  n o t  a 

11 c o n s c i o u s l y  v i o l e n t ' '  t y p e  o f  crime. 
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ISSUE 

THE D I S T R I C T  C O U R T ' S  D E C I S I O N  
D I RECTLY AND E X P R E S S L Y  CONFLICTS 
WITH WILLIAMS v .  STATE, 591 S o ,  2d 
948 ( F l a .  1st DCA 1991) :  BEDFORD v .  
STATE, 633 S o .  2d - 1 3 ' i F l a .  1 9 9 4 ) ;  
AND WATKINS v .  STATE, 622 S o .  2d 
1148 ( F l a .  1st DCA 1 9 9 3 ) .  

I n  t h i s  c a s e ,  t h e  D i s t r i c t  C o u r t  h a s  a f f i r m e d  t h e  V o l u s i a  

C o u n t y  t r i a l  c o u r t ' s  d e n i a l  o f  P e t i t i o n e r ' s  m o t i o n  t o  c o r r e c t  a n  

illegal s e n t e n c e  a s  a n  h a b i t u a l  v i o l e n t  f e l o n y  o f f e n d e r .  W h i t e  

v .  S t a t e ,  2 0  F l a .  L .  W e e k l y  D 4 8 2  ( F l a .  5 t h  DCA F e b r u a r y  2 4 ,  

1 9 9 5 ) .  P e t i t i o n e r  h a d  a r g u e d  i n  h i s  m o t i o n  t o  c o r r e c t  h i s  

s e n t e n c e  a n d  o n  a n  e a r l i e r  d i r e c t  a p p e a l  t h a t  h i s  c o n v i c t i o n  

w h i c h  p u r p o r t e d l y  q u a l i f i e d  h i m  as a n  h a b i t u a l  v i o l e n t  f e l o n y  

o f f e n d e r ,  a 1 9 7 7  a d j u d i c a t i o n  f o r  m a n s l a u g h t e r ,  w a s  n o t  a 

" v i o l e n t "  f e l o n y  b u t  was r a t h e r  t h e  r e s u l t  o f  d r i v i n g  u n d e r  t h e  

i n f l u e n c e  o f  a l c o h o l .  I I d .  ( R  6 6 )  In its d e c i s i o n ,  t h e  D i s t r i c t  

C o u r t  w r o t e :  

I n  [ P e t i t i o n e r ' s ]  p r i o r  d i r e c t  
a p p e a l ,  b a s e d  o n  t h i s  c o u r t ' s  
r e c o r d s ,  W h i t e  i n  f a c t  c h a l l e n g e d  
h i s  v i o l e n t  h a b i t u a l  f e l o n y  o f f e n d e r  
s e n t e n c e  on  t h e  v e r y  g r o u n d s  h e  now 
s e e k s  t o  r a i s e  i n  t h e  c o n t e x t  o f  
t h i s  a p p e a l  f r o m  a r u l e  3 . 8 0 0  
motion. U n d e r  t h e  law of  t h e  c a s e  
d o c t r i n e  ( a  s p e c i e s  o f  r e s  
j u d i c a t a ) ,  W h i t e  cannot r a i s e  t h i s  
i s s u e  a g a i n .  S a n d e r s  v .  State, 6 2 1  
S o .  2 d  7 2 3  ( F l a .  5 t h  D C A ) ,  r e v .  
d e n i e d ,  629  So.  2d 135 ( F l a .  19m. 
A p e r  c u r i a m  d e c i s i o n  e v e n  w i t h o u t  
o p i n i o n  e s t a b l i s h e s  t h e  law o f  t h e  
c a s e  o n  t h e  same i s s u e s  a n d  f a c t s  
w h i c h  were r a i s e d  or w h i c h  c o u l d  

- 

h a v e  b e e n  r a i s e d .  G a s k i n s  v .  S t a t e ,  
502 So .  2d 1 3 4 4 ,  1 3 4 6  ( F l a .  2 d  D C A  
1 9 8 7 ) ;  S t a t e  v .  S t a b i l e ,  4 4 3  So .  2d 
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398 ( F l a .  4 t h  DCA 1 9 8 4 ) .  

I f  t h e  n e c e s s a r y  p r e d i c a t e  c o n v i c t i o n s  a r e  a b s e n t ,  a n  

h a b i t u a l  f e l o n y  o f f e n d e r  s e n t e n c e  i s  i l l e g a l ,  a n d  a n  illegal 

s e n t e n c e  may be c o r r e c t e d  at a n y  t i m e ,  Wil l iams v .  S t a t e ,  591 

So. 2 d  948 ( F l a .  1st DCA 1991) ,  q u a s h e d  on o t h e r  g r o u n d s ,  599 So.  

2d 998 ( F l a .  1 9 9 2 ) ;  R u l e  3.800(a), F l a .  R .  C r i m .  P .  I n  B e d f o r d  

v. S t a t e ,  6 3 3  So.  2d 13 ( F l a ,  1 9 9 4 ) ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l  h a d  d e n i e d  r e l l e f  from a n  i l l e g a l  s e n t e n c e  f o r  k i d n a p p i n g  

11 o n  t h e  r a t i o n a l e  t h a t  [ t h e  S u p r e m e  C o u r t ]  h a d  p r e v i o u s l y  

a f f i r m e d  t h a t  s e n t e n c e  a n d  b e c a u s e  t h e  law o f  t h e  ca se  p r e c l u d e d  

r e v i e w . "  I d  _ *  ' 6 3 3  So .  2 d  a t  1 4 .  T h i s  H o n o r a b l e  Court i n  B e d f o r d  

a g r e e d  w i t h  D i s t r i c t  C o u r t  J u d g e  A n s t e a d ' s  d i s s e n t  a n d  h e l d  t h a t  

-- 

a n  i l l e g a l  s e n t e n c e  m a y  b e  c o r r e c t e d  e v e n  a f t e r  i t .  h a s  b e e n  

e r r o n e o u s l y  a f f i r m e d .  T h e  i l l e g a l i t y  o f  t h e  k i d n a p p i n g  sentence 0 
h a d  n o t  b e e n  r a i s e d  on  d i r e c t  a p p e a l  i n  B e d f o r d ;  but: b y  a n a l o g y ,  

i n  P r e s t o n  v .  S t a t e ,  4 4 4  S o ,  2 d  9 3 9  ( F l a .  1 9 8 4 ) ,  t h e  S u p r e m e  

C o u r t  r e c o n s i d e r e d  i t s  ruling o n  a s u p p r e s s i o n  issue b e c a u s e ,  i t  

s a i d ,  a n  a p p e l l a t e  c o u r t  h a s  t h e  p o w e r  t o  r e c o n s i d e r  a n d  c o r r e c t  

e r r o n e o u s  r u l i n g s ,  n o t w i t h s t a n d i n g  t h a t  s u c h  r u l i n g s  h a v e  become 

t h e  " l a w  o f  t h e  c a s e , "  i n  e x c e p t i o n a l  c i r c u m s t a n c e s  w h e r e  

r e l i a n c e  o n  a p r e v i o u s  d e c i s i o n  w o u l d  r e s u l t  i n  m a n i f e s t  

i n  j u s t i c e .  

I t  s h o u l d  b e  n o t e d  t h a t  i n  S a n d e r s  v. S t a t e ,  6 2 1  S o .  2 d  7 2 3  

(Fla. 5 t h  D C A  1993) ,  c i t e d  b y  the D i s t r i c t  C o u r t  i n  t h i s  d e c i s i o n  

f o r  t h e  p r o p o s i t i o n  t h a t  P e t i t i o n e r  may n o t  seek r e l i e f  h e r e i n  

b e c a u s e  h i s  s e n t e n c e  h a d  b e e n  p r e v i o u s l y  a f f i r m e d ,  t h e  a p p e l l a n t  

4 



S a n d e r s '  c la ims h a d  b e e n  r e j e c t e d  b e c a u s e  t h e  e r r o r s  c o m p l a i n e d  

o f  d i d  not c o n s t i t u t e  a n  i l l e g a l  s e n t e n c e .  A d d i t i o n a l l y ,  i n  

G a s k i n s  v .  S t a t e ,  502  S o .  2 d  1 3 4 4  (Fla. 2 d  D C A  1 9 8 7 ) ,  t h a t  

p o r t i o n  o f  G a s k i n s '  s e n t e n c e  w h i c h  was d e e m e d  t o  b e  i l l e g a l  was - 
c o r r e c t e d  b y  t h e  D i s t r i c t  C o u r t ,  b u t  t h e  s e n t e n c i n g  e r r o r  w h i c h  

may h a v e  m e r e l y  v i o l a t e d  t h e  s e n t e n c i n g  g u i d e l i n e s  a n d  h a d  b e e n  

r a i s e d  a l r e a d y  o n  a p p e a l  was r e j e c t e d .  

T h e  D i s t r i c t  C o u r t ' s  d e c i s i o n ,  t h e r e f o r e ,  d i r e c t l y  a n d  

e x p r e s s l y  c o n f l i c t s  w i t h  d e c i s i o n s  of t h i s  H o n o r a b l e  C o u r t  a n d  o f  

o t h e r  F l o r i d a  Courts w h i c h  h a v e  held t h a t  an i l l e g a l  s e n t e n c e  may 

b e  c o r r e c t e d  a t  a n y  t i m e .  

T h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  f u r t h e r m o r e  d i r e c t l y  a n d  

e x p r e s s l y  c o n f l i c t s  w i t h  W a t k i n s  v .  S t a t e ,  6 2 2  S o .  2d 1148 ( F l a .  

1st DCA 1 9 9 3 ) ,  w h e r e i n  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  0 
t h a t  t h e  d e f e n d a n t  c o u l d  n o t  b e  s e n t e n c e d  a s  a n  h a b i t u a l  v i o l e n t  

f e l o n y  o f f e n d e r  o n  t h e  b a s i s  o f  h i s  h a v i n g  p r e v i o u s l y  b e e n  

c o n v i c t e d  o f  D U I  manslaughter, T h e  F i f t h  D i s t r i c t  Court o f  

A p p e a l  w r o t e  h e r e i n :  

. T h i s  c o u r t  h a s  u p h e l d  
s e n t e n c i n g  a d e f e n d a n t  a s  a v i o l e n t  
f e l o n y  o f f e n d e r  b a s e d  on a p r e v i o u s  
f e l o n y  c o n v i c t i o n  a p p r o x i m a t e l y  t h e  
e q u i v a l e n t  o f  D U I / m a n s l a u g h t e r .  
C a n a l e s  v. S t a t e ,  5 7 1  S o .  2 d  8 7  
( F l a .  5 t h  DCA 1990) .  

W h i t e  v .  S t a t e ,  20 Fla, L.  W e e k l y  D482 (Fla. 5 t h  D C A  F e b r u a r y  2 4 ,  

1995) .  I n  C a n a l e s  v .  S t a t e ,  5 7 1  S o .  2d 8 7  ( F l a .  5 t h  D C A  1 9 9 0 ) ,  

t h e  i s s u e  was w h e t h e r  t h e  p r i o r  v i o l e n t  f e l o n y  q u a l i f y i n g  a 

d e f e n d a n t  f o r  h a b i t u a l  v i o l e n t  f e l o n y  o f f e n d e r  s e n t e n c i n g  m u s t  
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h a v e  b e e n  c o m m i t t e d  w i t h i n  t h e  state o f  F l o r i d a ,  a n d  n o t  w h e t h e r  

" s e c o n d  d e g r e e  m a n s l a u g h t e r "  i n  a s t a t e  ( N e w  York) w h i c h  h a d  n o  

D . U . I .  m a n s l a u g h t e r  s t a t u t e  was an " e s p e c i a l l y  v i o l e n t "  crime. 

I n  t h i s  c a s e ,  h o w e v e r ,  C a n a l e s  h a 3  b e e n  c i t e d  f o r  t h e  

p r o p o s i t i o n ,  a n d  t h e  i n s t a n t  d e c i s i o n  h o l d s ,  t h a t  a p r i o r  

c o n v i c t i o n  o f  D.U.I. m a n s l a u g h t e r  may qualify a d e f e n d a n t  f o r  

s e n t e n c i n g  a s  a n  h a b i t u a l  v i o l e n t  f e l o n y  o f f e n d e r .  This d e c i s i o n  

t h e r e f o r e  d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i t h  W a t k i n s ,  s u p r a .  

6 



CONCLUSION 

For t h e  reasons expressed here in ,  P e t i t i o n e r  r e s p e c t f u l l y  

requests t h a t  t h i s  Hono rable Court . e x e r c i s e  i t s  discretionary 

j u r i s d i c t i o n  a n d  g r a n t  r e v i e w  o f  t h e  F i f t h  D i s t r i c t  Court of 

A p p e a l ’ s  decision in t h i s  cause. 

Respectful ly  s u b m i t t e d ,  

JAMES B .  GIBSON, PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

ASSISTANT BRYNN /%= N E W  O N  PUBLIC DEFENDER 

F l o r i d a  Bar Number  175150 
112-A Orange Avenue 
D a y t o n a  Beach, F l o r i d a  32114-4310 
904-252-3367 

C E R T I F I C A T E  OF S E R V I C E  

I HEREBY CERTIFY t h a t  a copy hereof has b e e n  furnished t o  

t h e  H o n o r a b l e  R o b e r t  A .  B u t t e r w o r t h ,  Attorney Genera l ,  210 N. 

Palmetto Avenue, S u i t e  4 4 7 ,  D a y t o n a  Beach, F l o r i d a  3 2 1 1 4 ,  b y  

d e l i v e r y  to his basket a t  the Fifth District Court of A p p e a l ;  a n d  

b y  ma i l  t o  Mr. N a t h a n i e l  W h i t e ,  I?. 0. Box 7 4 7 ,  S t a r k e ,  F l o r i d a  

32091-0747,  t h i s  f i r s t  d a y  of May, 1 9 9 5 .  

ATTORNE 6% 
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20 Fla. L. Wcckly D482 DISTHCT COURTS OF APPEAL 

Since applications requiring major review are already before 
the county council, it appears that this appeal procedure is pri- 

ily for appeals from applications requiring minor review. 
on 102.07 requires that the petitioner state the grounds for BI) appeal and “all of the facts relied upon by the petitioner.” 

There is nothing in section 102.07 which limits the facts to those 
presented to the Development Review Committee and Consoli- 
dated has not pointed to any other ordinance which so restricts 
review to the matters presented to the Committee. Allowing the 
petitioner to reIy on facts ourside of those presented to the Com- 
mittee indicates that Volusia County intended for the “appeal” to 
be ade novo hearing before the county council. 

Furthermore, the meetings of the county council are open to 
the public. Volusia County Home Rule Charter 55 306.1 and 
306.2. Consolidated has not pointed to any ordinance which 
restricts the council in the types of testimony it can receive at its 
public hearings. As in Srockfon, there would be no point in hold- 
ing a public hearing if the county council were restricted to a 
review of the matters presented to the Committee. 

Finally, under its Home Rule Ch‘uter, the county council has 
the ultimate power in setting policy for the county. §§ 203, 307- 
308. These factors indicate that the “appeal” under section 
102.07 is a mechanism for formulating final action by the coun- 
cil, rather than ajudicial-type review limited to the record below. 
Thus I conclude that the circuit court was incorrect in determin- 
ing that the Volusia County Council exceeded its jurisdiction by 
conducting a& nova hearing in this matter. 

The circuit court also found that Volusia County had “dem- 
onstrated no ordinance, law or regulation justifying the imposi- 
tion of the two additional requirements imposed by the Volusia 
County Council.” However, on review of administrative action, 
the circuit court is only required to determine whether procedural 

process was accorded, whether the essential requirements of 
had been observed, and whether the findings and judgment @ supported by substantial, competent evidence. City of Deer- 

field Beach: Departnient of Highway Safety and Motor Vehicles 
v. Sutter, 643 So. 2d 692 (Fla. 5th DCA 1994); Rivera v. Duw- 
son, 589 So. 2d 1385 (Fla. 5th DCA 1991); Ciry of Sanford v. 
Seminole County, 538 So. 2d 113 (Fla. 5th DCA 1989). Thus, 
the circuit court also improperly placed the burden on Volusia 
County to demonstrate a justification for its actions rather than 
determining whether those actions were supported by substan- 
tial, competent evidence. 

For the reasons discussed above, I would grant Volusia 
County’s petition and quash the order of the circuit court. 

‘Section 681.1095(13) of the lemon law provides as follows: 
An appeal of a decision by the [arbitration] hoard to the circuit C O U ~  by a 
consumer or manufacturer shall be by trial de now. In a written petition to 
appeal a decision by the board, the appealing party must state the action 
requested and the grounds relied upon for appeal. 

* * *  
Criminal law-Sentencing-Habitual violent felony offender 
sentence may be predicated on DUI manslaughter conviction- 
Appeals-Law of the case-Issues raised in prior appeal in which 
convictions and sentences were pcr curiam affirmed may not be 
raised in rule 3.800 motion 
NATHANIEL WHITE, Appellant, v. STATE OF FLORIDA. Appellee. 5th 
District. Case No. 94-1276. Opinion filed February 24, 1995. 3.800 Appeal 
from the Circuit Court for Volusia County. John W. Watson. 111, Judge. Coun- 
sel: James B .  Gibson, Public Defender. and Brynn Newton, Assistant Public 
Defender, Daytona Beach. for Appellant. Rohert A. Buttenvorh, Attorney 
General. Tallahassee, and Robin Compton Jones, Assistant Attorney General, 

tona Beach, for Appellee. 
ARP, W., J.) White appeals the trial court’s denial of his 

otion to correct an illegal sentence filed pursuant to rule 3.800. 
He argues he was improperly sentenced i s  n violent habitual of- 
fender’ because the redicate offcnse used was a 1977 man- 
slaughter conviction. I t  stcmmed from a chargc of driving under P 

* 

the influence of alcohol during the course of which White struck 
and killed a bicyclist with his cx. 

White took a direct appeal to this court. His sentences md 
convictions were per curiarn affirmed. See White v. Stor?, 576 
So. 2d 307 (Fla. 5th DCA 1991). This court has upheld ScIitcric- 
ing a defendant as a violent felony offender based on a previous 
felony conviction approximately the equivalent of DUIha i i -  
slaughter. Canales v. State, 571 So. 2d 87 (Fla. 5th DCA 1990). 

In the prior direct appeal, based on this court’s records, White 
in fact challenged his violent habitual felony offcnder scn(2nc: an 
the very grounds he now seeks to r a ix  in the context of this 311- 
peal from a rule 3.800 motion. Under the law of the case dociri:i< 
( a species of resjudicuta), White cmnot raise this issuc a g ~ h .  
Sanders v. State, 621 So. 2d 723 (Fln. 5th DCA), rev. deriirrl, 
629 So, 2d 135 (Fla. 1993). A per curiam decision even wilholi: 
opinion establishes the law of the case on the smc issues n! 
facts which were raised or which could have been raised. Gmkit:s 
v. State, 502 So.2d 1344, 1346 (Fla. 2d DCA 1987); Slow v. 
Stabile, 443 So. 2d 398 (Fla. 4th DCA 1984). 

AFFIRMED. (DAUKSCH and PETERSON, JJ., concur.) 

‘ 5  775.084(1)(b)(I). Fla. Stat. (1989). 
’4 860.01, Fla. Stat. (1977). 

* * *  
Criminal Iaw-Aggravated battery-Evidcnce that dcfcnd:rr t 
struck victim in back of head with wooden weapon rcscniblir!,; 
bascbill bat, cawing injuries that reqriired stitchcs and medic:\! 
treatment, sufficient to support conviction 
DONALD CUNNINGHAM. Appellant, v. STA‘E OF FLORIDA, Appelkr. 
5rh District. Case No. 94-1664, Opinion filed February 24, 1995. Apped f r t w  
the Circuit Court for Volusia County, R. Michael Hutclreson, Judge. Counstl. 
James 8.  Gibson, Public Defender, and Daisy G. Clements. Assistlnr I’ubiif 
Defender. Daytona Beach. for Appellimt. Donald Cunoinglinni. Daylor~a B r ~ s h ,  
pro se. No Appearance for Appellee. 
(SHARP, W., J.) Cunningham argues on appeal thnt the trial 
court erred in not granting his motion for judgment of acquittal at 
the close of the state’s case. He was convicted of aggravarcd bnt- 
tery’ because he struck a victim in the back of the heai wilh a 
wooden weapon resembling a baseball bat. We affirm. 

Although disputed by Cunningham’s testimony, the state 
presented evidence at trial through the testimony of the victim 
and another eye witness, that Cunningham hit the victim in the 
head with the bat. The victim received injuries requiring stitches 
and medical treatment. Cunningham ndmittccl hc hit t l r  victim, 
but argued it was done in self-defense. The evidcncc pre 
the state’s witnesses refuted his self-defense theory. 
resolved these factual disputes contrary to Cunningham’s posi- 

!27 
So.2d 1120,1123 (Fla. 1981). 

tion and found him guilty as charged. Unde 
es, as an appellate court, we niusi ufiml. 

lo.. 

AFFIRMED. (HARRIS, C.J., and DAUKSCH. J., cor,cur.) 

‘8  784.045(1)(a)(2), Fla. Stat. 
* * *  

Criminal law-Post conviction relief-Claim thn t  ! WI: 
ineffective in failing to challenge illegal scirclt U i l d  >cia i .. *- :+ 
cd by records of appcllatc court-Suppression issuc w~i i c i i  was 
raised and decided on direct appeal may not be raised again In 
rule 3.850 motion 
CHARLES WRIGHT. JR.. Appellant. v. STATE OF FLORIDA, Appellee. 5th 
District. Case No. 95-0003. Opinion filed February 24, 1995. 3.650 Appeal 
from the Circuit Coun for Lake County, G. Richard Singelwry. J u J p .  Coun- 
sel: Charles Lee Wright, Jr., Cross City, prose. No Appcannce for Appcllce. 
(SHARP, W., J.) Wright appeals from a summary derlinl of his 
motion filed pursuant to Florida Rille of Criminal I’rnrcdtir; 
3.850. He agues that he was subjccicit to an :illq;:~:,fti! c ’; . I  h L: ! 
seizure, and that defense cour?sA fn;lc,l to fit.: k: !noti ,:I :z s1.p  
press the allegedly tainted cvidence. Wc affirm. 


