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STATEMENT OF THE CASE AND FACTS

Introduction
Petitioner, Carrie Marie Burnett, appellee below, seeks

review of the decision of the District Court of Appeal, First

District, reported as Department of Corrections v. Burnett, 653
So. 2d 1102 (Fla. 1lst DCA 1995). The decision below reversed a

final judgment entered in petitioner’s favor based upon the

district court’s decision in the companion case, D rtmen £
rr ion McGhee, 653 So. 2d 1091 (Fla. lst DCA 1995) (case
number 85,636 in this court). The digtrict court certified to

this court a question of great public importance and this court
has jurisdiction pursuant to Art. V, § 3(b)(4), Fla. Const.

References to the record on appeal will be made by
designation “R.” A copy of the decision subject to review is
appended to this brief at Tab 1, and a copy of the decision in
the companion case, Departmen f Corrections v. McGhee, is
appended at Tab 2.

Course of Proceedings in the Courtsg Below

Carrie Marie Burnett filed a complaint for damages, as
amended, against the State of Florida, Department of Corrections
(DOC), following her abduction and rape by two escaped Florida
inmates, John Fred Woolard and Dempsey Alexander Bruner (R 1-4,

13-21). Burnett alleged that DOC was negligent in its care,

supervision and control of Woolard and Bruner, and that, as a




result of such negligence, the inmates escaped from Holmes
Correctional Institution (HCI) on May 24, 1990, and thereafter
kidnapped Burnett from Brewton, Alabama, and transported her to
Ocean Springs, Mississippi (R 3, 17-20). Burnett also alleged
that DOC knew or should have known, prior to the escape, that
Woolard and Bruner would commit violent crimes of the type
committed upon plaintiff if they were permitted to escape (R 3,
20) .

DOC moved to dismiss the complaint on the grounds that the
complaint failed to allege sufficient ultimate facts showing a
duty owed by DOC to plaintiff and that the acts and omissions
alleged in the complaint involved planning-level activities for
which sovereign immunity had not been waived (R 5, 34). DOC also
argued that Alabama law should be applied (R 47). The trial
court found that the state of Florida had the most significant
relationship with the events and occurrences surrounding the
claim and that Florida law, rather than Alabama law, applied (R
69-73}) . Applying Florida law, the trial court denied DOC’s
motion to dismiss on both legal duty and sovereign immunity
grounds (R 73-74).

DOC thereafter admitted it was negligent for allowing the
inmates to escape (R 427). The parties stipulated to certain
facts and to the amount of Burnett’s damages and agreed to allow
the trial court to decide the issues of law, including the issue

of DOC’s legal duty to plaintiff (R 91-108). In its final




judgment, the trial court rejected DOC’s argument that no legal
duty was owed to Burnett and entered final judgment in Burnett’s
favor for the stipulated amount of her damages, $1,300,000 (R
425-441) .

The Digtrict Court of Appeal, First District, reversed.
While the court determined that the trial court properly applied
Florida law, the court held that the trial court erred by finding
that DOC could be held liable for plaintiff’s injuries caused by
the escaped inmates. The district court relied upon its decision
in the companion case, D rtmen f Correction McGhee, 653
So. 2d 1091 (Fla. 1lst DCA 1995), which in turn was based upon the
district court’s earlier decision in State of Florida, Department
of Corrections wv. Vann, 650 So. 2d 658 (Fla. 1lst DCA 1995). As
it did in Vann and McGhee,1 the district court certified the
following question to this court:

WHETHER THE DEPARTMENT OF CORRECTIONS MAY BE
HELD LIABLE AS A RESULT OF THE CRIMINAL ACTS
OF AN ESCAPED PRISONER?
Burnett, 653 So. 2d at 1102.
Statement of Facts |

The parties stipulated that DOC was negligent for allowing

Woolard and Bruner to escape, subject to the ¢trial court’s

determination whether DOC owed a legal duty of care to Burnett (R

102-04, 107, 427). The stipulated facts indicated that on the

'The Vann case is presently pending in this court under case
number 85,415 and McGhee is pending under case number 85,636,




morning of May 24, 1990, officers Williams and McMahan
transported six HCI inmates, including Woolard and Bruner, to the
Bonifay office of Dr. David Pelt for eye examinations (R 94).
Near the end of the last inmate eye examination, Bruner and
Woolard subdued McMahan by using a knife fashioned from barbers’
scissors which Bruner had obtained from the prison barber shop2
and took McMahan’'s revolver (R 104). Woolard and Bruner then
escaped and traveled to Brewton, Alabama (R 97).

DOC admitted the following acts of negligence and that its
negligence was the proximate cause of the inmates’ escape and the
subsequent abduction of Burnett (R 102-04, 49 60-73):

“60. The Defendant, State of Florida Department of
Corrections, failed to provide adequate and secure detention for
Dempsey Alexander Bruner and John Fred Woolard.

61. The Defendant, State of Florida Department of
Corrections, failed to provide adequate security while
transporting prisoners so as to minimize the risk of escape.

62. The State of Florida Department of Corrections failed
to adequately search inmates for weapons that might aid in their

escape.

2 ' ' ]
Prior to the escape, barbers’ shears were reported missing from

the prison barber shop where Bruner worked (R 93). The inmates
had not been searched when they left the prison to go to Dr.
Pelt’'s office (R 95). A portion of the missing shears was

located at the scene of the inmates’ recapture in Mississippi (R
98) .




63. The State of Florida Department of Corrections failed
to properly inventory tools and instruments that might assist in
an escape or be utilized as weapons against members of the
public.

| 64. The State of Florida, Department of Corrections,
failed to provided guards who were reasonably rested and trained
in the safe and appropriate methods of sgearching, transporting
and securing inmates.’

65. The State of Florida, Department of Corrections,
failed to maintain an adequate and safe distance between the
armed guards and inmates who were being transported and
supervised.

66. The State of Florida Department of Corrections failed
to have inmates properly restrained so as to preclude foreseeable

attacks upon fellow inmates, guards or other members of the

public,

67. The State of Florida, Department of Corrections failed
to search the prison vehicle in which inmates were transported to
preclude the concealment and subsequent wutilization of any

weapons or tools by inmates.

*One of the transportation officers, Williams, had not completed
transportation and escort c¢lasses and was working as a
transportation officer on the day of the escape on the 7:30 a.m.
to 3:00 p.m. shift, immediately after completing the 11:00 p.m.
to 7:00 a.m. shift (R 96).




68. The State of Florida Department of Corrections failed
to properly train guards in the method and manner of transporting
and guarding inmate[s] to preclude the escape of prisoners.

69. The State of Florida Department of Corrections failed
to follow established communications systems to appropriately
advise transportation officers of any outstanding risks of
weapons concealed or transported by inmates.

70. The State of Florida Department of Corrections failed
to seek assistance from other law enforcement officials as soon
as reasonably practicable upon notice of an escape or attempted
escape of inmates Woolard and Bruner.

71. The State of Florida Department of Corrections failed
to warn the public of the risk of harm posed by Inmates Woolard
and Bruner which could not be reasonably known or appreciated by
members of the public, including the Plaintiff, who could
foreseeably come into contact with the inmate[s] upon escape.

72. The State of Florida Department of Corrections failed
toc maintain reasonable custody and control over Defendant’s
firearms so that a firearm was misused and removed from
Defendant’s possession.

73. The State of Florida Department of Corrections failed
to safely transport inmates to outside premises which Defendant
knew or should have known were too small, confined, and

restricted in exits to allow the safe and reasonable




transportation and guarding of the inmates while receiving
medical care and treatment.”

The stipulated facts also revealed that Bruner was born in
Brewton, Alabama, and had been previously incarcerated in the
Alabama prison system for the rape of an elderly white woman in
Brewton (R 97, 99). Bruner was incarcerated at HCI for sexual
battery, kidnapping and robbery and had been classified asgs a
“close custody” inmate, the highest security classification
available under DOC regulations (R 92). Bruner considered
himgelf a “prisoner of war” in the Florida prison system and had
been labeled by DOC as posing a high risk of escape (R 100).
Woolard was an “habitual offender” with an extensive record of
arrests and violent criminal activity, which included previous
prison escapes and violence against a police officer with a
weapon (R 93). Woolard also attempted previously to escape £from
Holmes Correctional Institution by producing falsified release
documents (R 93).

The trial court’s final judgment accﬁrately summarizes the
horrific events that followed the inmates’ escape (R 426-27):

“In May 1990, Ms. Burnett was working as a night auditor at
a motel,' her night shift beginning at 11:00 p.m. and ending at
7:00 a.m. At approximately 4:45 a.m. on May 25, 1990, she heard

the sound of a swinging door next to her desk and as she turned

‘The motel was located in Brewton, Alabama, where Burnett
resided (R 92, 97).




around a black man [Bruner] came at her with a gun, grabbed her
around the neck, and put the gun to her head. The man robbed her
of the motel funds and abducted her from the motel so as to
prevent her from calling the police. He threw her into an
awaiting car where another man [Woolard] assisted him, and they
fled with Ms. Burnett as their hostage. During the next 29-hour
period she was repeatedly raped and sexually violated in every
possible manner. The attack included an approximate seven-hour
period during which she was sexually battered, both orally,
vaginally and anally, physically and mentally tortured and
threatened with her life, and forced to fondle the rapist’s penisg
and perform oral sex on him while he forced himself upon her,
sitting on her chest. While not being raped, during this 29-hour
ordeal, Ms. Burnett was bound and gagged while she was being
kidnapped to Mississippi. Her abductors told her they had just
escaped from jail and they would never go back to jail alive.

Ms. Burnett was finally able to escape from her abductors 29
hours after they took her hostage. Although she survived the
brutal rapes and mental torture, she suffered extensive vaginal
and rectal tissue tearing and bruising, suffered an infection to
her urinary tract, and suffered some residual left leg paralysis.
Her psychological injuries include awaking at 4:47 a.m. every
morning to the sound of that swinging door and nightmares three
or four times a week, all associated with a choking sensation.

She is afraid to be alone., She cannot work. She suffers severe




depression and cries frequently. The emotional and mental
suffering and pain she experienced is beyond comprehension and
will continue forever.”

After Burnett escaped from her captors in Ocean Springs,
Mississippi, the inmates fled into a nearby national park where
they encountered Park Ranger Robert McGhee who stopped the
inmates’ wvehicle for running a stop sign (R 28). The inmates
shot and killed McGhee using Officer McMahan’s revolver as the

murder weapon (R 98).




ISSUES PRESENTED FOR REVIEW

(as framed by the certified guestion)

WHETHER THE DEPARTMENT OF CORRECTIONS MAY BE HELD LIABLE AS A

RESULT OF THE CRIMINAL ACTS OF AN ESCAPED PRISONER?

10




SUMMARY OQF ARGUMENT

Conflict of laws. The district court correctly determined
that Florida law applied to the issues raised for review because
Florida enjoyed all the significant contacts and relationships
with respect to the issuesgs of sovereign immunity and legal duty.

Legal duty. Under Florida’s limited waiver of sovereign
immunity, liability against a governmental agency is imposed in
the same manner and to the same extent as liability against a
private individual under similar circumstances. Under principles

embodied by the Restatement (Second) of Tortg, Florida courts

have held that private parties who take charge of persons they
know or should know are likely to cause bodily harm to others if
not controlled are under a legal duty to exercise reasonable care
to prevent those persons from doing harm. The same rule should
be applied to the Department of Corrections to impose liability

for c¢riminal acts committed by escaped prisoners.

11




ARGUMENT

The district court below limited its decision to the
conflict of laws and legal duty issues. Because the district
court held that DOC owed no duty to plaintiff, thus entitling DOC
to judgment in its favor, the district court did not decide the
other issue presented by DOC for review--whether the trial court
erred by failing to apportion fault to the intentional
tortfeasors, Woolard and Bruner, under section 768.81, Florida
Statutes (1989). Burnett, 653 So. 2d at 1103. Because no ruling
has been obtained from the district court, this issue has not
been addressed in this brief. If this court determines that the
apportionment of fault issue should be considered, petitioner
requests leave to file a supplemental brief.

A. The district court correctly determined that Florida law
applied.

As a threshold issue, the district court, relying upon its
decision in McGhee, affirmed the trial court’s ruling that
Florida law, rather than Alabama law, controlled the issue of
DOC’s 1legal duty. Burnett, 653 So. 2d at 1102. DOC had
contended in the trial court that Alabama law applied because,
DOC argued, that state maintained the more significant contacts
with the occurrence and events surrounding the case. DOC argued
further that it enjoyed complete immunity from suit and owed no

legal duty to plaintiff under Alabama law (R 47-51).

12




In support of its contention that Alabama law should have
been applied to this case, DOC emphasized Burnett’s place of
residence and the location of her abduction, both Alabama, as the
controlling choice of law factors (R 49). As the district court
in McGhee correctly observed, however, DOC’s analysis was
erroneous because it focused upon the gignificant contacts with
respect to the case as a whole, rather than the significant
contacts applicable to the particular issues under consideration,
sovereign immunity and duty. McGhee, 653 So. 2d at 1093.

Section 146 of the Restatement provides:

In an action for personal injury, the local

law of the state where the injury occurred
determines the rights and liabilities of the
parties, unless, with respect to the
particular issue, some other state has a more
significant relationship under the principles
gtated in 8 6 to the occurrence and the
parties, in which event the local law of the
other state will be applied.

Regtatement (Second) of Conflict of Laws § 146 (1971) (emphasis

supplied) . In Stallworth v. Hogpitality Rentals, Inc., 515 So.

2d 413 (Fla. lst DCA 1987), the court followed section 146 of the
Restatement and stated:

The Restatement’s significant relationships
test does not require the court to evaluate
the recited contacts with a view to determine
which state’s local law should be applied to
all issues in the case as a whole; rather,
the contacts must be evaluated with respect
to _the particular issue under consideration.

Id. at 413 (emphasis supplied).

13




DOC’'s emphasis upon the location of Burnett’s residence and
the situs of her abduction, Alabama, was misplaced because
Burnett’s residence and the location of her abduction were
unrelated to the issues of sovereign immunity and legal duty, the
only issues raised by DOC’'s amended motion to dismiss. As the
district court correctly found in McGhee:

DOC’s immunity was determined by deciding
whether its conduct in allowing the inmates
to escape could resgult in liability for the
criminal conduct of the escapeels]. aAll
facts relevant to the issue of immunity and
duty were centered in the state of Florida,
and the state of Mississgippi had no
relationship to any of DOC’s activities
giving rise to its potential liability.
McGhee, 653 So. 2d at 1093, The same rationale controls this
case.

The trial court also found that application of Alabama law
would be contrary to the public policy of the state of Florida
because Alabama has not waived sovereign immunity, and under

Alabama law, a person injured as a result of the negligence of a

governmental entity is limited to restricted recovery from a non-

judicial forum (R 72). The trial court cited Wal-Mart Stores v.
Bu Rent-A-Car, 567 So. 2d 918 (Fla. 1lst DCA 1990), «rev.

denied, 581 So. 2d 163 (Fla. 1991), and Beattey v. College Centre

of Finger Lakes, Inc., 613 So. 24 52 (Fla. 4th 1992), rev,

denied, 626 So. 2d 204 (Fla. 1993), in support of its finding (R

72-73). Review of the applicable case law and comparison of the

14




Florida and Alabama governmental liability schemes indicate that
the trial judge’s public policy analysis was eminently correct.
Florida c¢ourts may refuse to apply the laws of another

jurisdiction when the laws of the foreign Jjurisdiction are

repugnant to the public policy of thisg state. Herron v.
Passailaique, 92 Fla. 818, 110 So. 539 (1926). “Public policy”

is determined through “the law of the state, whether founded in
or clearly implied from its constitution, statutes or judicial

decisions.” White v. Bacardi, 446 So. 24 150, 156 (Fla. 3d DCA

1984), quashed on other grounds, 463 So. 2d 218 (Fla. 1985).

The law of this state, as derived from its constitution,
statutes and judicial decisions, unequivocally establishes that
Florida public policy favors waiver of sovereign immunity and
just compensation for persons injured by the negligence of the
state and its agencies and political subdivisions. See Art. X, §
13, Fla. Consgt. (“Provision may be madé by general 1law for
bringing suit againgst the state as to all liabilities now
existing or hereafter originating.”); § 768.28(1l), Fla. Stat.
(1989) (*In accordance with s. 13, Art. X, State Constitution, the
state, for itself and for its agencies or subdivisions, hereby
waives sovereign immunity for liability for torts . . . .7");
Trianon Park Condominium Association, Inc. v. City of Hialeah,
468 So. 2d 912, 917 (Fla. 1985) (“The statute’s [section 768.21's]
sole purpose was to waive that immunity which prevented recovery

for breaches of existing common law duties of care.”).

15




In sharp contrast to Florida public policy, Alabama has not
waived sovereign immunity. The Alabama Constitution, Article I,
Section 14, prohibits suits against the state and provides
“virtually complete sovereign immunity” for the state of Alabama.

Sanders Lead Company v. Levine, 370 F. Supp. 115, 1117 (M.D. Ala.

1973) . In Alabama “[tlhe wall of ‘governmental immunity’ is
almost invincible” and covers “almost every conceivable type of
suit.” Hutchinson v. Board of Trustees of University of Alabama,
288 Ala. 20, 256 So. 2d 281, 283-84 (1972).

Limited compengation is provided under Alabama law through a
non-judicial forum known as the Alabama Board of Adjustment which
maintains jurisdiction to hear and consider “claims for damages
to the person or property growing out of any injury done to
either the person or property by the state of Alabama or any of
its agencies, commissions, boards, institutions or departments.”
Ala. Code § 41-9-62(a)(1l). The power of the Board of Adjustment
to compensate injury victims 1is severely limited, however, and
the Board of Adjustment 1is directed by statute to determine
damages 1in accordance with Alabama workers’ compensation
schedules. Ala. Code § 41-9-70. See Higgins v. Nationwide
Mutual Insurance Co., 291 Ala. 462, 282 So. 2d 301 (1973)(“We do
not consider in a case of this kind [bodily injury] that the
measure of an injured person’s rights under the State Board of
Adjustment Act is equivalent to that afforded by a common law

action.)”. Not only is recovery severely restricted under the

16




Board Adjustment procedure, the relief available compensates only
persons injured by the state of Alabama and offers no relief to
Ms. Burnett who was injured as a result of negligence committed
by a Florida governmental agency.

The trial court was justified in finding that Alabama law
with respect to governmental liability was repugnant to Florida
public policy and should not be applied in the courts of this
state. While other reasons support the trial and district
court’s choice of law rulings, public policy considerations alone
dictate application of Florida law with respect to sovereign

immunity. See Beattey, 613 So. 2d at 54 (court declined to apply

Bahamian law in wrongful death case where “[alpplication of
Bahamian law would seem repugnant to Florida public policy where
there is no recovery allowed for wrongful death in Bahamian law,
under which a party may recover only funeral expenses.”); Wal-

Mart Stores, 567 So. 2d at 921 (court applied Florida owner

liability law under the dangerous instrumentality doctrine to
contribution claim, even though Georgia law applied in underlying
tort action, where “application of Georgia law to the issue of
contribution seemg to usg repugnant to Florida public policy.”).
The result DOC urged below discriminates against
nonresidents in a manner wholly inconsistent with legislative
intent. The statutory framework for waiving governmental
immunity in Florida makes no distinction between injuries that

occur in this state and those that occur across state lines, nor

17



does the statute discriminate against nonresidents. Rather, the
statute waives governmental immunity “under circumstances in
which the state or such agency or subdivision, if a private
person, would be liable to the c¢laimant, in accordance with the
general laws of thig state.” § 768.28(1), Fla. Stat. (1989).
Private persons are liable for injuries caused by their
negligence regardless of the location of the injury or the
domicile of the victim. There is no reason to treat governmental
entities differently. Section 768.28 was enacted to waive
governmental immunity that previously prevented recovery of
damages by persons injured through breaches of common law duties
of care. Trianon Park, 468 So. 2d at 917. There is no
indication that the legislature intended for the waiver to be
applied in a manner that invidiously discriminates against
nonresidents.
B. The district court erred by holding that DOC owed no duty of

care to plaintiff.

1. Sovereign immunity statute

The district court held that DOC, as a matter of law, owed
no legal duty to exercise reasonable care for Burnett’s safety
based upon McGhee and its specific holding “that DOC could not be
held liable for the criminal conduct of the escapees.” McGhee,
653 So. 2d at 1093. The McGhee court in turn relied upon the
first district’s earlier holding in State, _ Department of

Corrections v. Vann, 650 So. 2d 658 (Fla. 1lst DCA 1995) (case

18




number 85,415 in this court). In Vann, Donald David Dillbeck
escaped from custody at the Quincy Vocational Center and murdered
Faye Lamb Vann while she was parked outside Gayfer’s department
store at the Tallahassee Mall. Plaintiff alleged in that case
that DOC allowed Dillbeck to escape ‘“by improperly classifying
the prisoner (including the failure to follow their own rules and
procedures in the method of classification), by failing to
properly supervise the prisoner, and by failing to warn the

public of the prisoner’s escape.” Vann, 650 So. 2d at 659. DOC

appealed a judgment in favor of Vann’'s estate and the district
court addressed the issue “whether the State of Florida,
Department of Corrections, may be held liable as a result of
criminal acts of an escaped prisoner.” Id. Finding no common law
duty between DOC and the decedent, the court reversed the
judgment and certified to this court the same question of great
public importance certified in the present case.

Citing Trianon Park Condominium Association, Inc. v, Qity of
Hialeah, 468 So. 2d 912 (Fla. 1985), the Vann court correctly
confirmed that governmental liability requires consideration of
two distinct issues:

(1) Whether there exists a common law or
statutory duty of care which inures to the
benefit of the plaintiffs as a result of the

alleged negligence, and

(2) [Wlhether the alleged action is one for
which sovereign immunity has been waived.
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Vann, 650 So. 2d at 660.°

The Vann court’s finding of no common law duty rested on ;;;\\\
~

\\

following general principle:

A governmental duty to protect its citizens
is a general duty to the public as a whole,
and where there is only a general duty to
protect the public, there is no duty of care
to an individual citizen which may result in

liability.
Vann, 650 So. 2d at 660, citing Everton v, Willard, 468 So. 2d
936, 938 (Fla. 1985). The Vann court then reasoned that *“the

only duty which existed was a general duty owed to the public not
to allow a prisoner to escape” and, thus, DOC was insulated from
liability for injuries or deaths of citizens at the hands of
those whom DOC carelessly allowed to escape. Vann, 650 So. 2d at
662. For the reasons that follow and for the reasons cited by
Judge Ervin in his well-reasoned dissenting opinion in McGhee,
Vann'’'s rationale is faulty and should be disapproved.

Vann’‘s analysis ignores the fundamental basis for this
state’s limited waiver of sovereign immunity: “Section 768.28,
Florida Statutes [(1989)], waives governmental immunity from tort
liability ‘under circumstances in which the state or [an] agency

or subdivision, if a private person, would be liable to the

* 1In Vann, the court found no common law duty and therefore never
addressed the sovereign immunity issue. A similar result was
reached by the court in the present case, but, additionally, no
issue of sovereign immunity (under Florida law) was raised by DOC

on appeal. McGhee, 653 So. 2d at 1095 n.4.
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claimant, in accordance with the general laws of this state.’ §
768.28(1), Fla. Stat. [(1989)].”" Department of Health and

Rehabjilitative Services v. B.J.M., 20 Fla. L. Weekly 5188, S189
(Fla. April 27, 1995). Section 768.28(5), Florida Statutes
(1989), also provides that “[t]lhe state and its agencies and
subdivisions shall be liable for tort claims in the same manner
and to the same extent as a private individual under like
circumstances.” Thus, duty in the context of governmental tort

liability may be founded upon “a common law or statutory duty of

care . . . that would have been applicable to an individual under
similar circumstances.” Kaisner v. Kolb, 543 So. 24 732, 734

(Fla. 1989). See also Butler v. Sarasota County, 501 So. 2d 579
(Fla. 1986) (analyzing duty owed by county, as operator of
swimming facility, from same perspective as ‘“private owner” of
swimming facility). Because section 768.28 imposes governmental
liability to the same extent as private individuals, Judge Ervin
correctly recognized that “the Department may, under appropriate
conditions, be subject to an underlying common law duty to
exercise reasonable care to control an inmate or inmates the
Department knows or should know would be likely to cause bodily
harm to others if not properly controlled by it.” McGhee, 653
So. 2d 1094.
2. Restatement analysis

Judge Ervin’s opinion in McGhee notes this court’s reference

in Trianon Park to Restatement (Second) of Torts § 315 (1964) for

21




“the general common law rule that there is no duty to prevent the

misconduct of a third person. Trianon Park, 468 So. 2d at 917.
Section 315 provides:
There is no duty so to control the conduct of

a third person as to prevent him from causing
physical harm to another unless

(a) a_special relation exists between the
actor and_ the third person which impoges a
dut upon the a r control the thir

person’s conduct, or

(b) a special relation exists between the
actor and the other which gives to the other
a right to protection.

Restatement (Second) of Torts § 315 (1964) (emphasis supplied).

To apply section 315(a), the comment to this section refers the
reader to 8§ 316-319 for the rules applicable to ‘“relations
between the actor and a third person which require the actor to
control the third person’s conduct.” Restatemen econd) of
Torts § 315, comment c¢. (1964).

Section 319, entitled “Duty of Those in Charge of Person
Having Dangerous Propensities,” squarely addresses the issue
before this court and provides:

One who takes charge of a third person whom
he knows or should know to be likely to cause

bodily harm to others if not controlled is
under a duty to exercise reasonable care to

control the third person to prevent him from
doing such harm,
Regtatement (Second) of Torts § 319 (1964) (emphasis supplied).

As Judge Ervin’s McGhee dissent recognizes, Florida cases

involving private parties have adopted the exception under
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sections 315(a) and 319 to impose liability for the failure to
control the conduct of third persons. This court specifically
applied section 319 to impose liability against a private party
for the criminal conduct of a person who escaped from its control
in Nova University, Inc, v, Wagner, 491 So. 2d 1116 (Fla. 1986).
In Nova, two youths who had exhibited violent propensities

escaped from Nova University‘s Living and Learning Center, a
residential rehabilitation facility which accepted children with
behavioral problems. After remaining at large for several days,
the youths beat two young children, killing one and leaving the
other geriously injured. The parents of the two young children
sued Nova University and its director for negligently allowing
the youths to escape and inflict harm on the two young children
who were members of the general public unconnected to Nova
University or the residential facility. The trial court entered
summary Jjudgment for defendants based upon a finding that Nova
University owed no duty to plaintiffs as a matter of law. The
district court of appeal reversed and certified a dquestion of
great public importance, which this court rephrased as follows:

Does a child care institution that accepts as

residents delingquent, emotionally disturbed

and/or ungovernable children have a duty to

exercise reasonable care in its operation to

avoid harm to the general public?

Nova University, 491 So. 2d at 1118.
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In answering the rephrased certified question in the
affirmative, this court quoted and relied upon Restatement

(Second) of Torts § 319 (1964) and held:

that a facility in the business of taking
charge of persons likely to harm others has
an ordinary duty to exercise reasonable care
in its operation to avoid foreseeable attacks

by its charges upon third persons. If
reasonable care is exercised, there can be no
liability. The alternative, the exercise of

no care or unreasonable lack of care,
subjects the facility to liability.

Nova University, 491 So. 2d at 1118. If the private Nova
University facility owes a duty of care to third persons to avoid
foreseeable attacks committed by dangerous individuals in its
custody, DOC owes a concomitant duty to third persons, such as
plaintiff at bar, in the same manner because the limited waiver
of sovereign immunity subjects DOC to liability for the escape of

prisoners in its custody to the same extent as private parties

under similar circumstances. § 768.28(1) and (5), Fla. Stat.
(1989) . See also Garrison Retirement Home Corp. v, Hancock, 484

So. 2d 1257 (Fla. 4th DCA 1985) (following sections 315(a) and 319
of the Restatement, court held that private retirement home owed
duty of care to roofing company worker who was on retirement
home’s premises to ingpect roof and was struck by vehicle
operated by elderly retirement home resident whom retirement home
failed to supervise and to prevent, if necessary, from operating

vehicle) .
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Following Nova Univyergity, Judge Ervin’s dissent correctly
concluded that section 319 applied “to the relationship between
DOC and the escapees in this case, thus DOC’s duty of care is
encompassed by section 315(a) of the Regtatement.” McGhee, 653
So. 2d 1085. The same conclusion was reached by Judge Gerald
Wetherington and Donald Pollock in their comprehensive article on
Florida governmental tort liability:

Persons who assume custody of others create a
special relationsgship necessitating special
precautions. Similarly, a relationship
involving the state’s right or ability to
control a third person’s conduct creates an
exception to the general rule of custodial
liability stated in Restatement section 315.
The Restatement indicates that there is no
tort duty to control the conduct of a third
person for protection of others. However, if
a governmental entity enters this special
custodial relationship, the entity may not be
immune when it negligently performs
operational level activities. Thus, the
entity may Dbe liable for neqgligently
supervising inmates, or releasing a mental
patient without adequate evaluation.

Wetherington and Pollock, Tort _Suits Against Governmental

Entities in Florida, 44 U. Fla. L. Rev. 1, 71 (1992) (footnotes

omitted) (emphasis supplied).

3. fThis court’s decisions

As Judge Ervin indicates in McGhee, this court’s previous
governmental liability decisions do not preclude a finding that
DOC owed a common law duty in this case to plaintiff. McGhee,
653 So. 2d at 1096-97. The Yann opinion suggests that “courts of

this state have determined that the state is not liable for
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injuries resulting from the criminal acts of escapees” and
specifically quotes the following from Department of Health and
Rehabilitative Services v. Whaley, 574 So. 24 100, 102-03 n.l
(Fla. 1991): “‘[T]lhe Department of Corrections has no specific
duty to protect individual members of the public from escaped
inmates.’” Vann, 650 So. 2d at 658. The entire footnote which
contains the quoted statement provides:

Moreover, Reddigh is further distinguished

because the department of corrections has no

specific duty to protect individual members

of the public from escaped inmates while HRS

has specific statutorily imposed duties to

protect children.
Whaley, 574 So. 24 at 103, n.1.

A close inspection of the facts and legal theories upon
which the claim in Reddish was based indicates that the above-
quoted dicta does not apply to the case at hand. In Reddish v.
Smith, 468 So. 2d 929 (Fla. 1985), plaintiff claimed damages
against DOC for injuries he sustained when abducted and shot by
an escaped prisoner three months after the escape. Plaintiff
claimed that DOC and its agents, including Reddish, negligently
reclassified the prisoner to minimum custody status and that
Reddich himself acted willfully and in bad faith by using the
prisoner’s services for personal gain. The trial court dismissed
on sovereign immunity grounds and based on lack of foreseeability
due to the lapse of time between escape and injury. The district
court reversed. Smith v. Department of Corrections, 432 So. 2d

1338 (Fla. lst DCA 1983).
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This court gquashed the district court’s decision and held
that the c¢laim was barred by sovereign immunity because the
classification and assignment of prisoners was a planning-level
decision. (Here, the complaint was not based upon classification
of the inmates but rested upon admitted operational-level
negligence of DOC employees.) In dicta, the Reddish court
discussed DOC’s liability if operational-level negligence had
been involved. Noting first that a governmental agency’s
liability is coextensive with that of a private person for the
same conduct, the court found that the activity involved in the
claim, classification and reassignment of prisoners, “is an
inherently governmental function not arising out of activity
normally engaged in by private persons,” and, therefore,
liability could not be imposed. Reddish, 468 So. 2d at 932. The
court also concluded that no cause of action had been stated
against Reddish and that, as a matter of law, there was no causal
connection between the transfer of the prisoner and his escape
some eighteen months later. Reddish, 468 So. 2d at 933

Reddish is not dispositive of the present case because that
decision was based on sovereign immunity. Here, the question is
common law duty of care, the first prong in Trianon Park'’s two-

step approach, which requires an analysis of duty before the

issue of sovereign immunity is considered. Also, in Department
of Health & Rehabilitative Services v. Yamuni, 529 So. 2d 258,

261 (Fla. 1988), this court receded from that portion of the
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court’s Reddish opinion which held that DOC could not be liable
because private persons do not engage in prisoner classification
activities. Thus, the quoted statement from the Whalevy footnote
was, at best, dicta which should not furnish controlling
precedent in this case. See State v. Florida State Improvement
Commission, 60 So. 2d 747 (Fla. 1952) (inessential language in the
court’s opinion is obiter dicta and should not control).

4. District court decisions

The Vann court also relied wupon three district court
decisions to support its holding that DOC owes no duty of care:

Parker wv. Murphy, 510 So. 2d 990 (Fla. 1lst DCA 1987), George v.

Hitek Community Control Corp.., 639 So. 2d 661 (Fla. 4th DCA

1994), and Bradford v. Metropolitan Dade County, 522 So. 2d 96

(Fla. 3d DCA 1988). Vann, 650 So. 2d at 661. Ms. Burnett
respectfully submits that Judge Ervin correctly assessed these
opinions as “incorrectly decided as a matter of law” because none
of the cases addresses Restatement sections 315(a) and 319.
McGhee, 653 So. 2d 1097.

Parker v. Murphy also is distinguishable procedurally. In

that case, the district court affirmed a summary judgment in
favor of the Sheriff of Taylor County in an action brought for
injuries sustained by plaintiffs at the hands of an escaped
prisoner. The opinion indicates gquite c¢learly that the summary
judgment and the district court’s affirmance thereof were based

on sovereign immunity grounds, not on the issue of legal duty.
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In this case, sovereign immunity was not an issue because DOC

clearly was guilty of operational level negligence. See McGhee,

653 So. 2d 1095 n.4. The Parker court’s statement that no legal
duty was owed to plaintiff absent a special relationship with the
sheriff was dicta.

In George, although the court held that DOC’s supervision of
a prisoner’s community control does not create a common law duty
of care, the court appears to blur the distinction between legal
duty and sovereign immunity. The Bradford case suffers from the
same infirmity. There, plaintiff sued Dade County for alleging
negligence of the public safety department for failure to execute
an arrest warrant on an individual who had escaped from the
county’s mental health program, for failure to investigate the
patient’s disappearance and £for failure to insure that the
escaped patient received her medication and treatment. The
allegations pertaining to the county’'s failure to arrest the
patient and investigate her disappearance clearly involved
discretionary law enforcement activities for which no liability
attaches and which are not implicated in the present case. See
Everton illard. Moreover, while the district court affirmed
the Bradford judgment because it found no common law duty to the
plaintiff who was assaulted by the escaped mental patient, the
case was decided at the trial court level on sovereign immunity
grounds, not duty, and several of the case relied upon by the

district court for its finding of no duty actually were sovereign
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immunity decisions. Bradford, 522 So. 2d at 96-97. Compare

Belevance v. State, 390 So. 2d 422 (Fla. 1lst DCA 1980) (court

finding no immunity in favor of state hospital for its negligent
release of patient confined under Baker Act).

5. DOC’s position

The district court below held that DOC under no
circumstances owes a duty of care to members of the general
public to protect them from harm committed by escaped prisoners.
Interestingly, DOC took a different position concerning the
escape which resulted in Burnett’s injuries and McGhee’s death.
Quoting from its reply brief filed in the district court in
McGhee, Judge Ervin noted the following concession made by DOC:

“Had inmates Bruner and Woolard shot an
individual in Bonifay at the time they
escaped from DOC custody or within the
parameters of DOC’s search and recapture
efforts immediately after the escape, there
would be no question as to whether that
individual was owed a duty of care by DOC.”
McGhee, 653 So. 2d 1098,

DOC, thus, has conceded that a duty of care arises to
protect members of the public who reside in the immediate search
and recapture perimeter around the prison or near the area from
which the prisoners escaped. The distinction raised by DOC,
however, between the duty owed to citizens in the search and
recapture perimeter and the duty owed to citizens residing

outside that area raises a factual issue of forseeability for

determination by the trier of fact, rather than an issue of legal
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duty to be decided by the court as a matter of law. Therefore,
by conceding that a duty of care is ow=d to a limited segment of
the general public. DOC has effectively acknowledged in this case
that it owes a legal duty to protect members of the general
public from harm committed by escaped prisoners. The time and
distance parameters imposed upon that legal obligation should be
left to the Fury to decide based upon traditional principles
governing proximate cause.

DOC regulationg lend further support to its concession that
a duty is owed to the general public. Section 945.04, Florida
Statutes (1989), broadly mandates that the T“Department of
Corrections shall be regponsible for the inmates and for the
operation of, and shall have supervisory and protective care,
custody, and control of, all buildings, grounds, property of, and
matters connected with, the correctional system.” DOC also is
obligated by statute to c¢lassify prisoners according to an
objective classification scheme. § 944.1905, Fla. Stat. (1989).
In furtherance of that obligation, DOC regulations create certain
“custody levels” which establish “regtrictions required to ensure
that an inmate remains within the control of the Florida

Department o¢f Corrections.” Fla. Admin. Code Rule 33~

1.001¢19).° DOC regulations specifically provide that “[t]lhe

“The “eclose custody” clagsification assigned to Bruner and
Wovlard, reguired DOC to maintain these inmates within an armed
perimeter and under congtant armed supervision. Fla. Admin. Code
Pule 33-1.001(19)(4).
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function of the [inmate] classification system is the maintenance
of security and order for the protection of the general public,
staff, and inmates.” Fla. Admin. Code Rule 33-6.0011 (emphasis
supplied). Additionally, the regulations which define the goals
and objectives of the DOC classification system specifically
address public safety. See Fla. Admin., Code Rule 33-
3.006(1) (a) (*to maintain institutional security and order so that
the general public, staff, and inmates are protected to the
greatest extent possible”); Fla. Admin. Code Rule 33~
3.006(2) (a) (“to establish a custody classification level that
minimizes risk to the general public, staff and other inmates”).

“A construction given to a statute by the agency charged
with its administration is highly persuasive with the court.”
Bryan v. State Board of Medical Examiners of Florida, 381 So. 24
1122, 1123 (Fla. lst DCA 1979), affirmed, 398 So. 2d 1354 (Fla.
1981) . DOC’s construction of the statutes which make it
responsible for inmate custody and classification, emphasizing
protection of the general public, is consistent with a legal duty
being imposed in this case, and DOC’s construction should be
given considerable weight,

6. “Zone of risk” analysis

As Judge Ervin notes in Mc¢Ghee, DOC argued that it was free
from liability based upon a “zone of risk” analysis. In McCain
v. Florida Power Corp., 593 So. 2d 500, 502 (Fla. 1992), this

court stated: “The duty element of negligence focuses on whether
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the defendant’s conduct foreseeably created a broader ‘zone of
rigk’ that poses a general threat of harm to others.” McCain,
593 So. 2d at 502, Similarly, with reference to the duty owed by
a governmental entity, this court also said:

Where a defendant’s conduct = creates a

foreseeable zone of risk, the law generally

will recognize a duty placed upon defendant

either to lessen the risk or see that

sufficient precautions are taken to protect

others from the harm that the risks poses.

Kaisner v. Kolb, 543 So. 2d at 735.

In McGhee, DOC argued that it was not foreseeable that
Ranger McGhee would be killed in the exact place and in the
precise manner in which the c¢crime was committed by inmates Bruner
and Woolard. DOC specifically argued that plaintiff’s decedent
was outside the “zone of risk” because he was killed by the
escaped inmates “more than 300 miles from the place of escape,
across two state lines and 46 hours following the escape.”
McGhee, 653 So. 2d at 1098. DOC’'s foreseeability analysis is
suspect, however, because it confuses foreseeability in the
context of legal duty (a question of law) with foreseeability in
the context of proximate causation (a question of fact). See
McCain, 593 So. 2d at 502. The guestion of defendant’'s legal
duty as an element of the negligence cause of action “focuses on

whether the defendant’s conduct foreseeably created a broader

“zone of risk’ that poses a general threat of harm to others.”
McCain, 593 So. 2d at 502 (emphasis supplied). A legal duty

arigses “whenever a human endeavor creates a dgeneralized and
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foreseeable risk of harming others.” McCain, 593 So. 2d at 503
(emphasis supplied). Foreseeability as it relates to proximate
cause “is concerned with the specific, narrow factual details of
the case, not with the broader =zone of risk the defendant
created.” M in, 593 So. 2d at 502, Unlike the issue of legal
duty, the question of foreseeability in the proximate cause
context is a question of fact for the jury. McCain, 593 So. 2d
at 504.

To satisfy the test of proximate cause, plaintiff does not
have to prove foreseeability of the exact nature and extent of
the injury in the precise manner of its occurrence. Rather, it
is essential only that some injury occur in a generally
foreseeable manner as a likely result of the negligent conduct.
McCain, 593 So. 2d at 503 (“it is immaterial that the defendant
could not foresee the precise manner in which the injury occurred
or its exact extent”) (emphasis the court’s). The question below,
therefore, was not whether DOC could have foreseen that Bruner
and Woolard would have abducted Burnett under the precise
circumstances in which the incident occurred, but whether it was
foregeeable to DOC that someone would be injured or killed if
these dangerous inmates with histories of wviolent c¢riminal
activity were allowed to escape. That aspect of foreseeability
was a fact issue, not a question of law for the court to decide.

Under the stipulated facts, the trial court found that

Burnett’s abduction by Woolard and Burnett was a readily
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foreseeable consequence of DOC’s negligence (R 430-32). poc
stipulated that “it was reasonably foreseeable to the Defendant
[DOC] that Dempsey Alexander Bruner and/or John Fred Woolard
would commit violent c¢rimes of the type committed on the
Plaintiff, Marie Burnett, in that these inmates had a history of
committing wviolent crimes, including rape, kidnapping, sodomy,
assault, battery, and escape.” (R 105). DOC also knew that
Bruner was born in Brewton, Alabama, located a short distance
from Bonifay, and that Bruner had previously been arrested in
Brewton for raping an elderly white women (R 97,99). It was
entirely foreseeable, as the trial court found, “that if inmates
Bruner and Woolard escaped from custody of the DOC in Holmes
County, they would travel to Brewton, Alabama, and it was
foreseeable that they would probably rob, kidnap, and rape an
older white Woman7 in Brewton, Alabama, during the course of
their escape.” (R 430). That finding should not be disturbed.
Judge Ervin’s opinion in McGhee notes DOC’s reliance upon
the test formulated by the Louisiana Supreme Court in Wilson v.

State, Department of Public Safety and Corrections, 576 So. 2d
490 (La. 1991):

Custodians of prisoners have a duty to manage
the affairs of the prison so as not to create
an unreasonable risk of harm to the public.
This duty does not encompass all harm
inflicted by escapees. Although prison
authorities have a duty to prevent inmates
from escaping, that duty is intended to
protect persons from being harmed by escaping

Ms. Burnett was fifty-five years of age and white (R 430).
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inmates while they are in the process of
escaping. The duty is not ‘intended to
protect persons from harm inflicted by
inmates who have already escaped and who
subsequently commit tortious acts in the
furtherance of their own pursuits. The state
is not the insurer of the safety of its
citizens. To recover against a custodian, a
plaintiff must prove that the custodian was
negligent in the management of the prison,
that this negligence facilitated the escape,
that the actions of the escapee caused the
harm complained of, and that the risk of harm
encountered by the particular plaintiff falls
within the scope of the duty owed by the
custodian.

* * *

In resolving the scope of the duty issue,
improper emphasis has occasionally Dbeen
placed on foreseeability or on the proximity
of time and distance between the escape and
the escapee’s offense that caused the injury
to his wvictim, The proper cuestion ig
whether the offense occurred during, or as an
integral part of, the process of escaping.

Wilson, 576 So. 2d at 493 (emphasis supplied).

The court in Wilson held that state prison officials were
liable for injuries sustained by two members of the general
public who were assaulted by two escaped prisoners, even though
the incident took place thirteen days after the escape. Although
DOC urges that its liability should be limited to the search and
recapture perimeter surrounding Bonifay, the Louisiana Supreme
Court in Wilson steadfastly refused to draw an arbitrary line
between the occurrence of the injury and its time and distance
from the escape. Instead, the controlling factor under Louisiana

law is “whether the offense occurred during, or as an integral
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part of, the process of escaping.” Wilson, 576 So. 2d at 493.
While the injury in Wilson occurred within fifteen miles from the
prison and within the prison’s search perimeter, the court was
quick to caution that “arbitrary cut-off points . . . serve
neither the interests of plaintiffs nor those of the State.”
Wilson, 576 So. 2d at 494.

Ms. Burnett adopts Judge Ervin'’s application of the Wilgon
test to the facts at bar:

In applying the above test to the instant
case, it appears that the injuries suffered
by appellee’s decedent transpired during an
integral part of the inmates’ process of
escape, as the facts disclose that they
occurred while the two escapees were
continuing their flight from custody.
Because I conclude, after applying the test
approved in McCain, that the DOC’s negligence
more likely than not created a foreseeable
zone of risk that included the harm suffered
by the victim, I would affirm as to the
second issue raised by DOC.

McGhee, 653 So. 2d at 1099.
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DEPARTMENT OF CORRECTIONS,
Appellant,

V.
Carrie Marie BURNETT, Appellee.
No. 94-2091.

District Court of Appeal of Florida,
First District.

April. 13, 1995.

Vietim injured as result of criminal acts
of escaped convict sued Department of Cor-
rections for negligence.. The Circuit Court,
Leon County, Ralph L. Smith, J., awarded
damages, and Department of Corrections ap-
pealed. The District Court of Appeal, Wolf,
J., held that: (1) Florida law applied to de-
termine whether Department of Corrections
could be held liable, and (2) there was no
statutory or common-law duty of Depa.rtment
of Corrections toward vietim. o

Reversed; questlon certified.

Ervin, J;, ﬁled concumng and dxssentmg
opinion. - S ;

1. States €=112.2(4) _

Florida law would apply to determme
whether Flonda Department of Corrections
could be held liable as result of alleged negli-
gence- by Department, of Corrections which
occurred in Florida as result of criminal acts
of escaped convicts.

2. States &=112.2(4)

Florida’s Department of Corrections
(DOC) had no common law or statutory duty
to citizen injured by escaped conviet and,
thus, victim could not recover damages from
DOC in negligence action.

Robert A. Butterworth, Atty. Gen., Laura
Rush, Asst. Atty. Gen., Tallahassee, for ap-
pellant.

Louis K. Rosenbloum and Virginia M. Bu-
chanan of Levin, Middlebrooks, Mabie,
Thomas, Mayes & Mitchell, P.A., Pensacola,
for appellee.

WOLF, Judge.

The Department of Corrections (DOC) ap-
peals from a final judgment awarding dam-
ages in a negligence action in favor of the
appellee. The appellant raises three issues
on appeal. As a result of our disposition, it
is only necessary for us to address two is-
sues: (1) Whether the trial court erred in
determining that the law of Florida rather
than the law of Alabama applies in determin-
ing whether DOC can be held liable as a
result of criminal acts of escaped convicts,
and (2) whether the trial court erred in de-
termining that DOC owed a duty to appellee
under the circumstances of this case.

[1,2) This case is controlled by Depart-
ment of Corrections v. McGhee, 653 So.2d
1091 (Fla. 1st DCA 1995). As in McGhee, we
find that the trial court did not err in apply-
ing Florida law in determining whether the
Florida Department of Corrections can be
held liable as a result of alleged negligence
occurring- in Florida;- however, we find that
no-common law or. statutory duty exists in
favor of the appellee, and reverse the final
judgment.

We certify the same question which has
been certified in McGhee and in State of
Florida Dep't of Corrections v. Vann, 650
So.2d 658 (Fla. 1st DCA 1995), as bemg one
of great public importance:

.WHETHER THE DEPARTMENT OF

CORRECTIONS MAY BE HELD LIA-

BLE AS A RESULT OF THE CRIMI-

NAL ACTS OF AN ESCAPED PRISON-

ER?

MINER, J., concurs.

ERVIN, J., concurs and dissents with
written opinion.

ERVIN, Judge, concurring and dissenting.

I concur with the majority’s disposition of
the first issue, but I dissent as to its reversal
of the final judgment based upon the second
point, for the same reasons stated in my
concurring and dissenting opinion in Depart-
ment of Corrections v. McGhee, 653 So.2d
1091 (Fla. 1st DCA 1995). I also concur with
the majority in certifying a question to the
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Florida Supreme Court as one of great public
importance; however, I would modify the
question as 1 have proposed in my concur-
ring and dissenting opinion in McGhee.

The majority’s disposition of the second
issue rendered moot its consideration of ap-
pellant's third issue, ie, whether the trial
court erred in failing to apportion fault
among both negligent and intentional tortfea-
sors, pursuant to section 768.81, Florida Stat-
utes (1989). In that I would, as stated, af-
firm as to the second issue, I would reverse
as to the third point for the identical reasons
advanced in my concurring and dissenting
opinion in McGhee.

"
[+} § KEY NUMBER SYSTEM
T

James Estill EVANS, Appellant,
v.
STATE of Florida, Appellee.
No. 94-01646.

District Court of Appeal of Florida,
Second District.

April 19, 1995.

Defendant was convicted in the Circuit
Court for Polk County, Joe R. Young, Jr., J.,
of three counts of engaging child in sexual
activity, and he appealed. The District
Court of Appeal held that: (1) although pro-
bation condition barring defendant from pos-
sessing, carrying, or owning firearms did not
require oral pronouncement, oral pronounce-
ment was required as to portion of condition
relating to weapons and destructive devices;
(2) condition barring excessive use of intoxi-
cants had to be stricken due to trial court’s
failure to announce it in open court; (3)
condition barring defendant from visiting
places where intoxicants were unlawfully
sold, dispensed, or used was valid as more
precise definition of general prohibition and
did not have to be orally pronounced; and (4)

imposition of “cost/fine” had to be stricken
due to lack of citation to statutory authority.

Reversed and remanded.

1. Criminal Law €&=995(8)

No oral pronouncement was required for
general probation condition barring defen-
dant from possessing, carrying, or owning
firearms inasmuch as such conduct by person
convicted of felony was prohibited by statute
and condition constituted general probation
condition; however, oral pronouncement was
required for portion of condition barring de-
fendant from possessing, carrying, or owning
weapons and destructive devices. West's
F.8.A § 79023

2. Criminal Law €&=995(8)

Probation condition barring excessive
use of intoxicants had to be stricken since
trial court failed to announce it in open court,
and thereby prevented defendant from hav-
ing opportunity to object to its imposition.

3. Criminal Law &995(8)

Probation condition barring defendant
from visiting places where intoxicants were
unlawfully sold, dispensed, or used did not
have to be orally pronounced inasmuch as it
was valid as more precise definition of gener-
al probation.

4. Costs &=314

Absent citation to statutory authority,
imposition of “gost/fine” on defendant had to
be stricken.

James Marion Moorman, Public Defender,
and Joseph F. Bohren, 11, Asst. Public De-
fender, Bartow, for appellant.

Robert A. Butterworth, Atty. Gen., Talla-
hassee, and Dale R. Tarpley, Asst. Atty.
Gen., Tampa, for appellee.

PER CURIAM.

The appellant, James Estill Evans, chal-
lenges the trial court’s judgments and sen-
tences for three counts of engaging a child in
sexual activity. We affirm the appellant’s
conviction, however, two of the appellant’s
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CERTIORARI, APPEAL OF A NON-FI-
NAL ORDER PURSUANT TO RULE
9.130, OR APPEAL OF A FINAL OR-
DER? '

' BARFIELD and VAN NORTWICK, JJ.,
coneur. ' '

. DEPARTMENT :OF .CORRECTIONS,
- Appellaht/(h-oss App'e.llee, "
Lmda MCGHEE AppelleeJCmss .
Appellant. G e
5 .. No,-93-375T.

sttnct_ Court of Appesl of Flonda,,
Fmrst stt;nct.

 mamams

Yoo

Coey e

.Negligence raction was: bmught..-"agaihst
Department of Corrections by-widow.of man
killed .in., Mississippi by::Florida .escapees:

Judgment. for::plaintiff was. entered ;inthe,

Circuit:Conrt, Leon.County, P. Ke ey,
I, DOC appealed. : .The Dlstm:t _Court of
Appeal Wolf o held that.. 1 _.lomdarather

than Mlsmssxppl law apphedito"-the issues .of

sovereign u:nmumty and duty, and: (2) DOC

could not be held hable forxenmmal conduct_

of escapees. - et o

"Reversed. w1th dn'ectmon, and queshon
certified.

Ervin, J., filed concurrmg and dlssenhng
opxmon N

1. Torts &2

Under both Florida and Mlsmssxppl
choice of law rule for tort cases, focus .of
significant contacts analysis is as to the par-
ticular issue which is to be decided rather
than the case as a whole. Restatement (Sec-
ond) of Conflict of Laws § 146.

2. States €=112.2(2)

In negligence action against the Florida
Department of Corrections arising when es-
caped Florida prisoners killed plaintiff's de-
cedent in Mississippi, Florida rather than
Mississippi law applied to the issues of sover-
eign immunity and duty. Restatement (Sec-
ond) of Conflict of Laws § 146.

3. Prisons €10

~ Departmént of Corrections could not be
held liablé for criminal conduct of escapees.

. Robert A. Butterwortk, Atty. Gen., Laura
Rush; Asst. -Atty. ‘Gen,, Tallahassee, for ap-
pellant/cross appellee v ,

Jack W Shaw, Jr ‘of Osborneé; MeNatft,
Shaw, O'Hara, BroWn & “Obrmger, ‘PAY

Jacksonwlle, for- FIonda Defense Lawyers"

Ass'n, emxcus cunaie

Loms K. Rosenbloun} and V"xrg1n1a M. Bu—l
chanan . of - Tevin,: )Mlddleb;ooks, Mable,;

Thomas, Mayes & Mitchell, P.A.,. Pensacola;.
Dawn:Wiggins Hare.of Hare and, Hare, Mon-.

roeville, vAL; for appellee/cross appellant.. -
' Tobl . Perwiti of Podhuirst, Orseck, Josefa-:
berg, Eaton,*-Mea.dow, Olin *& - Perwin, P.A:;
Acacfemy of! ’Flonda*Tnal Law-

appeal wivhlch ralses one issue. As a, result of
our dlsposmon, it is only necessary for us to
rule on two xssues ralsed by appellant: (1)
Whether the trial court erred in determining
that the law of Florida rather than the law of

Mississippi applied in determining whether -

DOC could be held liable as a result of
criminal acts’ of escaped convicts, and (2)
whether the trial court erred in determining
that DOC owed a duty to appellee under the
circumstances of. this case.

We ﬁnd that the trial court did not err in

applying Florida law in determining whether.

the Florida DOC could be held ligble as a




:hhfiband on“Méﬁf' i¥{900: { ’DOC"moved 'to“

.recogmze J;abﬂlty under,,thege
l_Epllowmg 'th‘e_hgulgxgxssmn}p [
randa of law by the parties;and,s;hear

;_the trial court denied the motion.on a ﬁndmg
that Flonda had’ the ‘most. slgy.ﬁcag&ge}a-
__txons thh the events,and CeuTen ﬁess sr-
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fraws gmilifogr e tE
result of alleged negligence -occurnngf-m
Florida. ~We:dd find, however,.that:no:¢om-
mon law:or;statutory duty-existed: in favor: of
appellée -or her:deceased- husband, and re-
verse the final;judgment:: -Weialso' certify.
the same -question -which was cértified in’
State: of Florida;w Dep’t of Corrections .
Vann, 650 So:2d 658 (Fld. 1st DCA 1995);:as
being one of great pubhc 1mportance

John Fred Woolaid, and Dempsey Alexan-
der Bruner escaped from the custody of DOC;
while being taken to the doctor for an.eye
examination,:. The.escapees fled from Florida

to-Alabama) and: ultimately;: to. ;Mississippi

where ithey.were responsible for.the shooting:

-of appellee’s husband, a.park-ranger;;-'Appel-;

lee filed. ssu,x!’ma.gau}et1 DOC allegmg,tbat .the

AN

_agency negllgent ;R,,xts ré, gupe ems _o
an@ ﬁ?‘p t 5‘9 WPOI%Q mn r ."3 AL q’
as-a resulf of ence,h_th nmatea

‘escaped on May 24 1990 “and “thereaftér

cauéea{tbe deat.h 'of ‘Ro‘berff McG‘hee‘ Jrii‘her

’tﬁe"‘com iamt' i

theaparues.,ensl Jshet

mﬂfena

rfﬁ,o ¢ vn Ae: r-’}

memorandum of law The eom-t demed the

‘motnon. DOC’s t.lmely motlon for a new tnal

on the sa.me g‘rounds was also deme' .“‘Thjel
Jury returned E:S verdlct in favor of appellee

11 stmsmpm, like' Flonda, fo]lows the’
mg'mﬁcant relatlonshlps” or center of g'rav1-
ty” test from the Restatement’ (Seco'nd) of
Conflict -of -Laws -§+ 145, et seq’ (1971); for
choiee ‘of law decisions in torticases. -The
focus of the significant contacts analysis is as’

to the 'partlcular issue which is 10.be décided
rather- than the case as a3 whole BRI

“Section 146 of thé Restatement provides:

In an action for personal injury, the local
law of the state where the injury occurred
determines the rights and liabilities of the
parties, unless, with respect to the particu-
-lar issue, some other state has a more
‘significant relationship - under the prinei-
ples stated in §-6 tb‘the o(!currence and
‘the parties, in which event the local law of
thie other state will be applied.

Restatenwm (Second) of Conflict of Laws

§146(1971) (emphasis_added). Following

the ‘Restaterient’s! mahdats’ the Mms:smppl
Supreme Court has specificallyiruled that the
center of g-ravxty test followed in that state

Thay requxre apphmtlon of the law of differ-

ent Jlmsdlctiohs todifferent Asatibs wmun the

same case T SHRUEGRA

. Fxrst, the law wf 3 Fingle; atate does not
essarqy control every issue m a given

| ‘:case}“ W apply ""ﬁéeentér%f’ grivity-test

* to * each " qtiestion ain"eéém%d, recog'mzmg

g "-that thé answmmduced? gome: iﬂStG-HC‘

" ‘eg'may be that the law of this’ state applies

*“and ‘on"othér ‘questions in the same case
1:thézsubstantive daw: of ranother: gtate:may

rihe ‘enforéeablel: EfbteioD to dasnEaagatl
Bodrdman S UREE Servvicss AL Gmbbile:
ARSI 808 fomﬁmnnémﬁé’wsmmee
ald Hahile) . ?‘WM’FEJHOQO 1083
(Bt Cir:1990) (Miss “*&ﬁﬁ&*of"&{npcts
TR apphédin‘ﬁ%c@ﬁ:eﬁl )
ﬁmfrm‘afs‘“ 16" bdsaiiEhs 15 ‘f”"‘e’é’éa

L
apphed to° oﬁe‘iss&e’"in\ﬁi Jf:'ése while“the
w o anoﬁféi"‘%tatz %i‘ar apply *togiother
isste in the’ case depend.mg upon which ‘state’
has the:most significarniticontacts w1th respect
to each particular issue.”) Lhefthi

.. Florida follows the same:rule apphcable in
Mlssmexppx In Stollworth v. Hospitality
Rentals, Inc, 515 So.2d 413 (Fla. 1st DCA
1987), followmg section 146 of the Restate—
ment, this court stated, YT
"The Restatément’s: sxg‘mﬁcant relatzonshlps
* test does Tiot. réquire the ‘courtto ‘evaluate

‘the:recited ‘contacts:with ‘a:view to:deter-

-mine whichstate’s: local:law-should be:ap-:

“plied: to all-issues in‘the case’as a-whole;

rather, the* contacts . must be evaludled.
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with respect;to the. partwuLar issue under
consideration.

Stallworth at 413 (émphasis added)

(2] DOC’S emphams upon the situs of the
injury, Mississippi, is misplaced because_ the
location of the injury is unrelated to” the
issues of sovereign immunity and- duty.
DOC's immunity was determined by deciding
whether -its conduet in allowing the inmates
to escape could 'result in:liability for the
criminal>condict - of ‘the escapee. All facts
relevant to tthe issuevof immunity and duty
were centéred-in the state of Florida, and the
state of - Mississippi--had"no relationship to
any of DOC's ‘activities. g'mng rise :to its
potential Liability.. .

.. The detemunat.lon of whet.her a etate
agency may be held hable. for its conduct
within. the st;ate of Florlda xs properly deter-
mmed pursuant to Flonda law,,.

+<[3] " While rwé"thave no- problem with the
trial court’s:décision’to.apply Florida law, we
dofind that:it was error .to- find that DOC
conld be held liable for the:criminal-conduct
of ‘escdpees: - The trial ¢ourt did'not havéthe
benefit : of i< thid:court’s #recent “decision «in
Vann" supra, at the timexit was faced with
this issue. ;We'find that Vann'is ‘controlling,
and ‘that underithe rationale:stated*in'the
opinion; DOC:could not berheld liablewander
these.circumstances: «We, therefore; reverse
the final-judgment’and.direct the trial court
to enter-a;final: judgment.in favor of; appel-
lant;: Asiin:Vann: however, we certify. the
following :question:to.be" one :of great:pubhc
importance: Vi RILIREE P!
s WHETHER THE.. DEPARTMENT OF‘
CORRECTIONS MAY BE HELD LIA-
.BLE AS A RESULT OF THE CRIMI—
'NAL ACTS OF AN ESCAPED, PRISON-
ER?.

. ‘MINER’, J, con'cdrs.

ERVIN, J., coneurs and dissents with
written opinion..

ERVIN, Judge,_concurring and dissenting.

I concur with the majority in affirming the
trial court’s denial of appellant’s motion to

_dismiss for the reason that the law of Florida
rather than the law of Mississippi was cor-

rectly applied in determining. that the De-
partment. of Corrections (Department or
DOC) could be held liable as a result of the
escaped convicts' criminal acts. [ dissent
from that portion of the majority’s decision
reversing the. denial of appellant’s motion for
directed verdict on the ground that the DOC
owed no duty-to appellee’s decedent, for the
reasons set out under. part one of this opin-
ion, but.I ‘concur with the maJonty in certify-
ing a question to the Flonda Supreme Court.
I would also afﬁ.tm the remaining issues.ap-
pellant raised. Because the maJonty has
reversed as to the, above pomt, its consider-
ation of the issue submitted in -appellee’s
¢ross-appeal was rendered moot. Since; 1
digsent from the reversal of the demal of the
motion for directed verdict, L will- .also -ad-
dress the issue presented in. t.he c.ross-appeal
under the second portion o of thls oplmon, and
I would aff'um as. t,OJL B
- RENERTI ‘.-,hI:_-, e .
I gcannot ag'ree swith the maaonty’that fio
common law dutysexists‘in:favorsof ‘appelleé
or'Her.‘de¢éasedhusband under'the ccireum-
stances involvéd in:thigicase.’ , Inso. conclud-
mg, I Hiote"that the ma]onty reliés Upon a
recent’ opmxon “of this ‘eourt in Depm'tnwnl of
Corrections i Wann,! 650.80.2d 658 (FIa Ast
DCA 1995),:wherein xbwas sumlarly held’ ‘that

“the Department ‘owed: no* common\léw duty

to a decedent, the’ v1ct1m of ' d* cnmmal act
cox;‘umtt,ed by an escaped mmate l acknowl—
Am iE e -

Geqrye v Hu‘.ek Commumty,C L Corp,
639 So. 2d 661 (E]a 4tthQA ‘1994), and
Bmdfo'rd . Metmpolz},a dde Coui unty, 522
So 24 96 (Fla. 3d DCA 1988) T ‘am con~
vmced however, that; these holdmgs are in-
consustent with Flo' ida’s wawer of soverexgn
1mmumty statube _ﬁon 76828 Florida
Stat,utes (1989) as we'll a3 ce.rtam genera]
rules of law enunclated by ‘the’ Flonda Su-
preme Court in Tnanon Park Condominium
Ass'n. v Cuﬁy ofHuiZean, 468 So 2d 912 (Fla.
1985), and Kaisner v, Kolb 543 So 2d 732

(F1a.1989).

Because section 768. 28(5) imposes liability
upon government entities “for tort claims in
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the same manner and to the same extent as a
privite individual under like circumstances,”
the Department may, under appropriate con-
ditions, be subject to an underlying common
law duty to exercise reasonable care to con-
trol an inmate or inmates the Department
knows or should know would be likely to
cause bodily harm to others if not properly
controlled by it. In reaching this conclusion,
I think it necessary to restate basic princi-
ples applicable to- the issue. In Trianon
Park, the supreme court emphasized that
section 768.28 did not, per se, create any new
cause of action in tort but merely eliminated
the immunity which had previously prevent-
ed recovery for existing common law torts
committed by the government. Trianon
Park, 468 So.2d at 914. In order for there to
be-governmental tort liability, there must be
either an underlying common law or statuto-
ry duty of care in regard to the alleged
negligent conduct. Id at 917. The duty
issue is entirely separate from the question
of whether. the complained-of activity is
barred by governmental immunity, ie. a dis-
cretionary rather than operational function,
as analyzed in Commercial Carrier-Corp. v.
Indian River County, 371 So2d 1010 (Fla.
1979). See also Kaisner v. Kolb, 543 So.2d
732 (Fla.1989) (a court is required to find no
liability as a matter of law if either (1) no

duty of care arose, or (2) the doctrine of-

governmental immunity bars the claim).

Thus, the preferred analysis is to decide
first whether a duty of care is owed. If not,
the court is not obligated to determine
whether the challenged act is a discretionary
or operationgl-level activity. I consider that
the only substantial question before us for
resolution is whether a common law duty
could be imposed upon a private person un-
der circumstances similar to those at bar.!
Because 1 believe a common law duty of care
does exist, I am convinced that the DOC was
properly held liable. Moreover, I feel confi-
dent that the bar of governmental immunity
is inapplicable, because the facts clearly
show, as discussed infrg, that the DOC's
conduct was operational.

1. - The Department owes no statutory duty of care

to a person injured by the violent acts of an
escaped inmate. Department of Health & Rehab.

Turning to the element of duty, the court
in Trianon noted “the general common law
rule that there is no duty to prevent the
misconduct of a third person,” referring to
the Restatement (Second) of Torts § 315
(1964), which provides:

“There is no duty so to control the conduct
of a third person as to prevent him from
causing physical harm to another unless (a)
a special relation exists between the actor
and the third person which imposes a duty
upon the actor to control the third person’s
conduct, or (b) a special relation exists
between the actor and the other which
gives to the other a right to protection.”

Trianon, 468 So2d at 917 n. 2.

Comment c¢. to section 315 refers the read-
er to sections 314A and 320 in regard to
clause (b). Restatement (Second) of Torts
§ 315, at 123 (1965) (hereinafter “Restate-
ment™). The supreme court explicitly recog-
nized section 320, involving the duty of a
person having custody of another. to control
the conduct of third persons, in-subjecting
HRS to liability for failing to take adequate
measures to protect a juvenile placed in its
care from a sexual assault by fellow detain-
ees housed in the same holding cell. See
Department of Health & Rehab. Servs. v.
Whaley, 574 So.2d 100, 103 & n. 2 (Fla.1991).
The court earlier acknowledged the existence
of such a duty in Ewverton v. Willard, 468
So0.2d 936, 938 (F1a.1985): “(I)f a special rela-
tionship exists between an individual and a
governmental entity, there could be a duty of
care owed to the individual.”

Unlike the duty a public custodian owes to
a person placed in its care, described under
clause (b) of section 315, the supreme court
has not explicitly held that a governmental
entity owes a duty to a person injured by the
intentional acts of a third person with whom
the agency has a special relationship, as pro-
vided in clause (a). Nevertheless, such duty
clearly exists at common law in actions in-
volving private individuals, as section 315 and
the comments appended thereto demon-
strate.

Servs. v. Whaley, 574 So.2d 100, 102-03 n. 1

(Fla.1991); George v. Hitek Community Control
Corp., 639 50.2d 661, 663 (Fla. 4th DCA 19%4).
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Florida jurisprudence has, moreover, in a
number of cases involving private parties,
gpecifically adopted the exception recognized
under clause (a) to the general common law
rule barring a duty of one to prevent the
criminal acts of another or to warn those
placed in danger by such acts when a special
relationship exists between the defendant
and the person whose behavior needs to be
controlled. Nova Univ, Inc. v. Wagner, 491
S0.2d 1116 (Fla.1986); Palmer v. Shearson
Lehman Hutton, Inc, 622 So2d 1085 (Fla.
1st DCA 1993); Boynton v. Burglass, 590
S0.2d 446 (Fla. 3d DCA 1991); Garrison
Retirement Home Corp. v. Hancock, 484
S0.2d 1257 (Fla. 4th DCA 1985). Additional-
ly, Comment c. to clause (a) of section 315
refers the reader to sections 316 through 319
of the Restatement? and the Florida Su-
preme Court has specifically applied section
319 in a case involving an action for damages
between private parties.

In Nove University, Inc. v. Wagner, 491
S0.2d 1116 (Fl1a.1986), the supreme court
held that the university, operating a residen-
tial rehabilitation program which accepted
delinquent, emotionally disturbed and/or un-
governable children as residents, had a duty
to exercise reasonable care in its operation to
avoid harm to the general public. There, two
juvenile residents who had exhibited a pro-
pensity toward physical violence, of which
the defendants were aware or should have
been aware, ran away from the center and
the following day encountered two small chil-
dren, one of whom they killed and the other
permanently injured. The complaint alleged
that the defendants were negligent in failing

2. The special relations listed in clause (a) are
parent-child, master-servant, possessor of land,
and custodian of a person with dangerous pro-
pensities. As observed in Garrison Retirement
Home Corp. v. Hancock, 484 So.2d 1257, 1261
(Fla. 4th DCA 1985): “Implicit in the special
relationship exception [under clause (a)}. howev-
er, is the proposition that such special relation-
ship must include the right or the ability to
control another’s conduct.”

3. This section, involving the duty of those in
charge of persons having dangerous propensities,
provides: “One who .takes charge of a third
person whom he knows or should know to be
likely to cause badily harm to others if not con-
wolled is under a duty to exercise reasonable
care to control the third person to prevent him

1095

to supervise and control the two delinquents
assigned to their custody. In approving the
Fourth District’s decision reversing the trial
court’s summary judgment in favor of the
university, the court relied upon the principle
of law provided in section 319% of the Re-
statement and concluded “that a facility in
the business of taking charge of persons
likely to harm others has an ordinary duty to
exercise reasonable care in its operation to
avoid foreseeable attacks by its charges upon
third persons.” Nova Unw., 491 So.2d at
1118. 1 think it clear that the special rela-
tion described in section 319 applies to the
relationship between the DOC and the escap-
ees in this case, thus DOC’s duty of care is
encompassed by section 315(b) of the Re-
statement.

In her complaint filed against the DOC,
McGhee alleged that before the escape, the
defendant knew or should have known that
the two inmates placed in its care would
commit violent crimes of the kind committed
on the plaintiff's decedent, because they had
been convicted of violent felonies before they
were committed to DOC’s custody. She fur-
ther alleged that the Department, through its
agents and employees, was negligent in al-
lowing the inmates to escape during their
transfer from the Holmes Correctional Insti-
tution to a doctor’s office in Bonifay, Florida,
for an eye examination, by, among other
things, failing to provide adequate secure
detention for them, failing to provide ade-
quate security while moving the prisoners,
failing to adequately search the inmates for
weapons, and failing to have the inmates
properly restrained to prevent their escape.!

from doing such harm.” Restazement § 319. An
example provided in the [llustrations to section
319 is similar to the factual pattern in Nova
University and the case at bar: “A operates a
private sanitarium for the insane. Through the
negligence of the guards employed by A, B, a
homicidal maniac, is permitted to escape. B
artacks and causes harm to C. A is subject to
liability to €. Id. at 130.

4. The facts alleged and the evidence presented in
the instant case show obvious operational-level
activity which is not barred by governmental
immunity in that the failure of the guards to
properly supervise the inmates placed in their
custody can hardly be considered a discretionary
function of the government which is inherent in
the act of governing. See Trianon, 468 So0.2d at
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I have found nothing in any Florida Su-
preme Court opinion which supports the ma-
jority’s conclusion that a governmental entity
owes no common law duty of eare to individu-
al members of the public to protect them
from injuries perpetrated by escapees. A
supreme court opinion presenting the most
analogous factual situation to that at bar is
Reddish v. Smith, 468 So0.2d 929 (Fla.1985).
In that case, the court held that because the
theory of liability expressed in plaintiff's
complaint was that the DOC, in reclassifying
an inmate’s institutional status from “medi-
um custody” to “minimum custody,”  had
failed to conform to the proper standard of
care required in classifying and assigning the
custody of prisoners,.its conduct was immune
from liability to a victim of the escaped pris-
oner'’s criminal acts, as it involved simply a
planmng—level functaon whxch was an inher-
ent feature of an essentnal governmental role
assigned to the Department. 'Cf. Everton v.
Willard, 468 So.2d 936, 939 (Fla.1985) (law
enforcement ofﬁcer's demsxon of ‘whether to
arrest an mdmdual for ‘an offense i a bagic
dxscret.lona.ry, judgmental decxslon whlch is
inherent in enformng the-laws of the state
‘and is therefore immune from liability). In
so0 holding, the court proceeded directly to
the second prong of the analysis the court
approved in Trianom, ie., the'issue of gov-
ernmental immunity, but never reached the
question of whether any duty of care existed.

By focusing on the discretionary nature of
inmate clasmﬁcatnon, it is possible that the
court in Reddish considered that a duty
arose becau_se of the special relation between
the DOC and theé inmate. Indeed, the follow-
ing statement in the opinion suggests that a
cause of action might have been stated if the
plaintiff had pled a different theory of liabili-
ty: “The complaint in this case was based on
the classification and assignment of Prince
[the inmate] and not on the possible negli-
gence of the department’s employees having
a direct and operational-level duty to super-
vise him and keep him confined at the time of

918. The conduct of the DOC, moreover, is
similar to the nonexclusive examples the su-
preme court listed in Trianon as-indicative -of
existing common law duties of care: the negli-
gent operation of motor vehicles or the handling
of fircarms by public employees during the
course of their employment for the purpose of
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his escape.” Reddish, 468 So0.2d at 931-32.
Clearly, then, Keddish provides no authority
for concluding that the Department can nev-
er owe 2 common law duty to one injured by
the intentional, tortious acts of an escapee
who had been placed in the DOC's custody.

In the case which the majority cites to
support its conclusion that the state cannot
be held liable for injuries stemming from the
criminal acts of its escapees, Depariment of
Corrections v. Vann, the court quotes the
following excerpt from Department of Health
& Rehabilitative Services v, Whaley, 574
So.2d at 102-03 n. I: “‘[TThe Department of
Corrections has no specifie duty to protect
individual members of the public from es-

‘¢aped inmates.” Vann, 650 So.2d at 661.° A

complete reading of the above fqotnbbe“._in
Whaley shows, however, that the supreme
court was not confronted with the issue of
whether a common law duty of care could
arise. Rather, the certified question before
the court'in Whaley was whether the assign-
ment of juvenile delinquents to an HRS de-
texition‘ facﬂjtywa"'s"an inherently governmen-
a question the court’ answered in the: ‘nega—
tive. " In arguing that the assignment consti-
tuted'a dxscretlonary act for which sovereign

'immunity had not beer ‘waived, HRS relied

on; among other cases, Reddish v. Smith. 'In
rejecting this argument, the court in Whaley

distinguished the facts in Reddish from those

before' it and made t.he followmg pertinent

observations:
Moreover, Reddish is further distinguished
because the department of corrections has
no spéciﬁc-\duty to protect individual mem-
bers of the public from escaped inmates
while HRS has specific statutorily imposed
duties to protect children. See Yamuni
[Department of Health & Rehabilitative
Services v. Yamuni, 529 So.2d 258 (Fla.
1988) . HRS' statutory dutiées toward
children are, ultimately, the main differ-
ence between this case and prisoner cases -

enforcing compliance with the law. [d. at 920.
Indeed, before the trial of the case, the DOC
admitted that it was negligent in allowing the
two prisoners to escape, but that it owed no duty
to the victim because his injuries were not a
foreseeable consequence of DOC’s admitted neg-
ligence.
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such as Reddish ... and we decide this
case solely on HRS’ duty, not the duty of
any other governmental agency.

Whaley, 574 So.2d at 103 n. 1.

Consequently, 1 maintain that the quoted
portion from Whaley, referred to in Vann,
means simply that a statutory duty was im-
posed upon HRS for the protection of chil-
dren transferred to its care® whereas no
such duty was placed on the DOC by statute
for the protection of members of the public
from escaped prisoners.® Nothing in Whaley
addresses the question of whether an under-
lying common law duty of protection may
arise in favor of members of the general
public once a special relationship has been
established between a state agency and a
person entrusted to its charge whom the
agency knows to be likely to cause bodily
harm to others if not properly controlled.

Although I have found no Florida Supreme
Court opinions directly supporting the major-
ity’s decision that DOC is not under a duty to
exercise reasonable care to control the con-
duct of an inmate in order to prevent him or
her from doing harm to another, I admit that
authority for same is furnished in the three
district courts of appeal cases cited in Vann:
Parker v. Murphy, 510 So.2d 990 (Fla..1st
DCA 1987); George v. Hitek Community
Control Corp., 639 So.2d 661 (Fla. 4th DCA

§. Why the court considered it necessary to em-
phasize the existence of a statutory duty as a
distinguishing factor is unclear in that the court
otherwise mentioned that one who takes a per-
son into custody owes such person a common
law duty of care, and in support thereof the court
referred to Restatement (Second) of Torts § 320
(1965), pertaining to the duty of a person having
custody of another to control the conduct of third
persons. Consequently, as a common law dury
of care exists under such circumstances, the por-
tion of the opinion discussing the imposition of 2
statutory duty appears nonessential to the court’s
decision.

o

Although no statutory duty exists, clearly DOC
has the statutory right of control over inmates
placed in its custody, which gives rise to the
special relationship discussed under Restarement
section 315(a). Section 945.04(1), Florida Stat-
utes (1989), makes DOC “responsible for the
_ inmates and for the operation of, and shall have
supervisory and protective care, custody, and
control of, all ... matters connected with, the
correctional system.”

~

An additional reason for such confusion is the
tendency of some of the district courts to read

1994); and Bradford v. Metropolitan Dade
County, 522 So.2d 96 (Fla. 3d DCA 1988), all
involving victims of attacks by escapees from
custodial restraints placed on them by vari-
ous governmental entities. Unlike appellee,
I am unable to distinguish the facts in the
above cases from those at bar in order to
reach a different result. My position is sim-
ply that all three were incorrectly decided as
a matter of law. Although these opinions
emphasize the lack of a special relationship
between the person injured and the particu-
lar governmental entity, none address the
question of whether, because of the existence
of a special relationship between a custodian
and the person placed in confinement as
deseribed in Restatemeni section 315(a), the
caretaker could owe a duty to individual
members of the general public injured by the
person in its control as a reasonable conse-
quence of its negligent failure to monitor
such person's conduct. Thus, the above
three cases ignore or overlook the special
relationship recognized under section 315(a),
apparently because the Florida Supreme
Court has not yet specifically acknowledged
its applicability in any of its opinions involv-
ing negligent actions brought against public
agencies, and the confusion spawned by this
omission continues to plague appellate court
decisions.’

certain portions of the supreme court’s opinions
in isolation and out of context. For example, in
George v. Hitek Community Control Corp. the
court relied upon the following quoted material
as support for its conclusion that governmental
responsibility to manage persons under criminal
sentences flows from the state's inherent police
power to enforce the laws, and, therefore, the
challenged activity could not give rise to a duty
of care: “'How a governmental entity, through
its officials and employees, exercises its discre-
donary power to enforce compliance with the
laws duly enacted by a governmental body is a
matter of governance, for which there has never
been a common law duty of care. " George, 639
50.2d at 663 (quoting Trianon Park, 468 So.2d at
919). See also the following statement in Ever-
ton v. Willard, 468 So.2d 936, 938 (Fla.1985):
“The victim of a criminal offense, which might
have been prevented through reasonable law en-
forcement action, does not establish a common
law duty of care to the individual citizen and
resulting tont liability, absent a special duty to
the victim.”
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I am therefore of the view that because of
the special relation between the DOC and the
two inmates placed in its custody, a duty of
care was owed to appellee’s deceased hus-
band to the same extent as it exists at com-
mon law between private persons. Liability
was therefore correctly imposed upon the
DOC as a result of the criminal acts of the
escapees, persons whom the DOC knew to be
likely to cause bodily harm to others if it did
not exercise reasondble care to control them
from doing such harm.

As a result of the confusion previously
alluded to, 1 concar with the majority in
certifying to the Florida Supreme Court a
question of great public importance. I think,
however, the question should be more nar-
rowly tailored to the facts and law before us
to iask: T

WHETHER THE: DEPARTMENT . OF

CORRECTIONS, ‘WHICH IS 'IN THE

BUSINESS OF TAKING CHARGE OF

PERSONS WHOM:IT -KNOWS. TO BE

-LIKELY TO :CAUSE- BODILY HARM

"TO OTHERS' IF:NOT CONTROLLED

BY IT, IS UNDER: A DUTY:TQO EXER-

CISE REASONABLE CARE TO CON-

TROL SUCH PERSONS TO PREVENT

THEM FROM DOING:-SUCH. HARM?
" In concluding that'a common law duty is
present under the circumstances, I think it
important to note. that the DOC advanced an
argument based. onr a different theory from
that'addressed by the majority in its decision
to reverse. Indeed, the Department makes
the -following pertinent concession: “Had in-
mates Bruner and Woolard shot an individual
in Bonifay at the time they escaped from
DOC. custody or within the parameters of
DO(C's search and recapture efforts immedi-
ately after the escape, there would be no
question as to whether that individual was
owed a duty of care by DOC.” (Appellant’s
reply brief at. 12.) The thrust of the Depart-
ment’s argument is that it owed no duty,
because it was not foreseeable that the harm
which was in fact suffered would ensue from
the inmates’ escape, and it noted that Re-
statement section 319, while imposing a duty
of care upon those taking charge of danger-
ous persons, does not define the scope and
extent of such duty.

In support of this argument, the DQC cites
McCain v. Florida Power Corp, 593 So.2d
500, 502 (F1a.1992), which states: “The duty
element of negligence focuses on whether the
defendant’s conduct foreseeably created a
broader ‘zone of risk’ that poses a general
threat of harm to others.” The court contin-
ued that each defendant who creates a risk is
required to exercise prudence whenever oth-
ers might conceivably be injured as a result
of the defendant’s breach of such risk. It
concluded its discussion with the following
admonition: “[TThe trial and appellate courts
cannot find a lack of duty if a foreseeable
zone of risk more likely than not is created
by the defendant” Id. at 503.

It is ‘appellant’s position that any negli-
gencé the DOC committed in permitting the
two inmates to -escipe from its custody did
not create a foreséeable zone of risk which
encompassed: the: vietim; because -the facts
disclose that- the: vietim’s ‘injuries :were 'suf-
fered ‘more than 300 miles from the place of
edeape, across two state-lines and 46 hours
following the escape;- Thus, the Department
contends that-the facts at bar are determina-
tivé ' regarding - ‘whéther it was foreseeable
that DOC’s negligent éonduct would' create a
zone of risk which posed-a'general threat of
hiarm to others. “‘See MecCain, 593-So.2d at
503 n. "2 “(citing  Restatement (Second) -of
Torts § 285 (1965)).

In its discussion of why the. facts. demon-
strate the lack of any foreseeable risk; the
DOC cites Wilson v. Department of Public
Safety & Corrections, 576 S0.2d 490 (La.
1991), a case which provides a more specific
test than McCain for determining whether a
victim of an escaped prisoner’s criminal acts
tomes within the zone of risks that can be
considered a reasonably foreseeable conse-
quence resulting from a custodian’s negligent
act. ‘The test there adopted, however, pro-
vides little assistance to appellant’s cause.
The court stated:

In resolving the scope of the duty issue,
improper emphasis has occasionally been
placed ... on.the proxmity of time and
distance between the escape and the es-
capee’s offense that caused the injury to
his vietim. The proper question is wheth-




DEPARTMENT OF CORRECTIONS v. McGHEE Fla.

1099

Cite as 653 So0.2d 1091 (Fla.App. 1 Dist. 1995)

er the offense occurred during, or as an
integral part of, the process of escaping.

Wilson, 576 So0.2d at 493. In so deciding, the
court noted that the operative word in the
analysis is “process,” because “there is no
bright-line point of delineation which will sat-
isfactorily assist a court in making the appro-
priate duty-risk analysis.” [d at 494. It
concluded that the time and distance from
the escape to the time and place of injury
were but two factors among many which
should be considered in determining whether
the acts for which the plaintiff sought com-
pensation were committed during, or as an
integral part of, the process of escaping, Id.

In applying the above test to the instant
case, it appears that the injuries suffered by
appellee’s decedent transpired during an in-
tegral part of the inmates’ process of escape,
as the facts disclose that they occurred at a
time while the two escapees were continuing
their flight from custody. Because I con-
clude, after applying the test approved in
McCain, that the DOC’s negligence more
likely than not created a foreseeable zone of
risk that included the harm suffered by the
vietim, ] would affirm as to the second issue
raised by the DOC2

I

Appellee urges as a point of reversal in her
cross-appeal that the trial court erred in
permitting the jury to apportion noneconomic
damages between negligent and intentional
tortfeasors,? and, in so doing, it misconstrued
the intent of the legislature in enacting sec-
tion 768.81(3), Florida Statutes (1989), a por-
tion of the comparative fault statute. As to
this issue, I would also affirm.

8. I would also affirm all of DOC's remaining
issues. The third point urges reversal on the
ground that the trial court erred in allowing an
expert witness to opine that the injuries the vic-
tim suffered were a reasonably foreseeable con-
sequence of the DOC's negligence in permitting
the inmates to escape. Although I agree with the
DOC that the court erred in permitting the testi-
mony, because the opinion had the effect of ap-
plying a legal standard to a set of facts, | think
the ervor was harmless considering the totality of
other evidence supporting the verdict. Cf. Talla-
hassee Memorial Regional Medical Ctr. v. Meeks,

In allowing apportionment of damages, the
trial court proceeded according to the provi-
sions of section 768.81(3), which provides:

(3) APPORTIONMENT OF DAM-

AGES.—In cases to which this section ap-
plies, the court shall enter judgment
against each party liable on the basis of
such party’s percentage of fault and not on
the basis of the doctrine of joint and sever-
al liability; provided that with respect to
any party whose percentage of fault equals
or exceeds that of a particular claimant,
the court shall enter judgment with re-
spect to economic damages against that
party on the basis of the doctrine of joint
and several liability.

(Emphasis added.)

Although McGhee concedes that no Flori-
da decision has as yet decided whether the
above subsection authorizes apportionment of
fault between both negligent and intentional
defendants in the same action, she relies
upon section 768.81(4) as an indication that
the legislature intended to exclude intention-
al tortfeasors from the ambit of the compara-
tive fault statute. Section 768.81(4)a) and
(b) explain:

(a) This section applies to megligence
cases,] ... [which) includes ... civil ac-
tions for damages based upon theories of
negligence, strict liability, products liabili-
ty, professional malpractice whether
couched in terms of contract or tort, or
beach of warranty and like theories. In
determining whether a case falls within the
term “negligence cases,” the court shall
look to the substance of the action and not
the conclusory terms used by the parties.

(b) The section does mot apply to any
action brought by any person to recover
actual economic damages resulting from

560 So.2d 778 (Fla.1990). As to the final issue,
that the lower court erred in refusing to give a
requested special jury instruction defining the
term '‘reasonably foreseeable,” I agree with ap-
pellee that Florida Standard Jury Instruction
5.1(c) adequately covered the request. Cf Reeder
v. Edward M. Chadbourne, Inc., 338 $0.2d 271
(Fla. 1st DCA 1976).

»

The jury allocated 50 percent of the fault to the
Department and 25 percent to each of the two
inmates.
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pollution, to any action based upon an
intentional tort, or to any cause of action
as to which application of the doctrine of
joint and several liability is specifically
provided by chapter 403, chapter 498,
chapter 517, chapter 542, or chapter 895.
(Emphasis added.) (Footnotes omitted.)

The DOC argued successfully before the
trial -court that the two inmates, who were
not named parties to the action, were partial-
ly at fault based upon their intentional, erimi-
nal conduct; therefore, the jury should con-
sider the percentages of fault of all tortfea-
sors in reaching its verdict on damages. Due
to the non-negligent nature of the inmates’
acts, McGhee now contends that DOC's claim
for apportionment must be barred by the
provisions of section 768.81(4)(b), excluding
from its operation any action based upon an
intentional tort.

McGhee argues that her interpretation of
the statute is consistent w1t;h the common law
rule preventing a defendant. from raising ‘the
defense of contnbutory negligence once such
defendant ‘has been found liable because of
his or her mbentaonal conduct. McGhee ad-
mits that she did not charge the DOC th.h
an intentional tort in her complamt, but. con-
tends that. the ‘earlier cases show that fault
based on neghgence cannot be compared
with fau.lt grounded on intentional "conduct.
It follows, under her theory, that it is not fair
to a]locate responsxblhty among neghgent
and mtent‘.lonal tortfeasors, because ‘their

condiiet s governed by different legal stan-

dards.

McGhee concludes that the comparative
fault statute is in derogation of common law,
thus should be strictly construed. In sup-
port of her argument, she cites Kansas State
Bank & Trust Co. v. Specialized Transporta-
tion Services, Inc, 249 Kan. 348, 819 P.2d
587 (1991), wherein an action was brought on
behalf of a mentally retarded child against a
school bus driver, school bus transportation
service, and school district for the bus driv-
er's molestation of the child. On appeal, the
transportation service and school district ar-
gued that the trial court erred by refusing to
allow the jury to compare the fault of the
intentional tortfeasor (the bus driver) with
their own fault, which was based on negli-
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gence. The court affirmed, reasoning that
intentional acts of third parties cannot be
compared with the negligent acts of a defen-
dant whose duty it is to protect the plaintiff
from the intentional acts committed by the
third party. Id. at 606. Accord Bach v
Florida R/S, Inc., 838 F.Supp. 559 (M.D.Fla.
1993); Doe v. Pizza Hut of Am., Inc, No.
93-709 M.D.Fla. June 21, 1994).

The Academy of Florida Trial Lawyers
joins McGhee in urging reversal, contending
that section 768.81 only abrogates joint and
several liability to the extent it would other-
wise apply under common law., It explains
that under the common law, joint and several
liability was only imposed against joint tort-
feasors, defined as parties whose negligence
combined to produce the plaintiffs injury.
Thus, a defendant could not reduce his or her
liability by pointing to wrongdoing (negligent
or intentional) which occurred in a separate
transaction, and he or she could not seek
contribution except from a joint tortfeasor.
See § 768.31(2)Xa)° & (), FlaStat. (1989).
Consequently, it is the Academy’s position
that because section 768.81 allows apportion-
ment in cases involving jéint tortfeasors, but
says nothing about non-joint tortfeasors,” it
does not alter the common law rile prokiibit-
ing contribution among non-joint tortfeasors.

The Florida Defense Lawyers Association
has filed an amicus brief in this appeal urg-
ing affirmance of the trial court’s action, and
it distinguishes Kansas State Bank & Trust,
because the statute there was worded in
terms of a party’s negligence, and not, as in
Florida, in terms of a party’s fault. More-
over, it cites contrary authority allowing a
negligent defendant to apportion liability
with an intentional tortfeasor. See Blazovic
v. Andrich, 124 N.J. 90, 590 A.2d 222 (1991).
The Association explains that while an inten-
tional tortfeasor could not seek contribution
from a negligent tortfeasor, the latter could
seek contribution from an intentional tortfea-
sor. It also refers to case law indicating that
although a third party’s conduct may be in-
tentional, such fact does not preclude the
application of comparative negligence be-
tween the negligent parties, See Island City
Flying Serv. v. General Elec. Credit Corp,
585 So0.2d 274 (Fla.1991) (in aireraft owner’s
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suit against flying service for negligent hir-
ing or retention of employee who stole and
crashed owner’s plane, flying service was en-
titted to comparative negligence defense
against owner who failed to lock plane, de-
spite employee/thief's intentional tort).

After considering the arguments by coun-
sel and the authorities cited, I would affirm
as to this issue. It is clear that plaintiff's
action against the DOC was based on negli-
gence, and the comparative fault statute spe-
cifically applies to actions for negligence.
§ 768.81(4), Fla.Stat. (1989). No action was
brought by appellee on the theory of inten-
tional tort. In reaching my conclusion, I am
greatly persuaded by the cogent analysis of
the Supreme Court of New Jersey in Blazo-
vic v. Andrich, 124 N.J. 90, 500 A.2d 222
(1991), which appears to be in harmony with
the spirit of Florida’s comparative negligence
law. In Blazovic, the court explained that
early cases had distinguished between negli-
gent and intentional conduct in order to cir-
cumvent the harsh effect of the contributory-
negligence bar, under the view that inten-
tional tortfeasors should be required to pay
damages as a means of deterring them from
future wrongdoing, regardless of whether a
plaintiff had been partially negligent. Addi-
tionally, under common law, joint tortfeasors
could not seek contribution from each other.
With the passage of contribution law, joint
tortfeasors could recover their pro rata share
of the judgment from the other joint tortfea-
sors, thereby limiting their liability. Inten-
tional tortfeasors could not seek contribution,
however, and such prohibition was intended
to deter future wrongdoing; 1 the same the-
ory advanced vis-a-vis a plaintiff and an in-
tentional tortfeasor. fd. at 228-29.

With the advent of comparative negligence,
the all-or-nothing result of contributory neg-
ligence was eliminated and recovery was al-
lowed based on a percentage of the parties’
negligence. Moreover, under the compara-
tive fault statute, joint tortfeasors were no
longer liable for a pro rata share, but were
liable in proportion to their percentage of
fault. In the court’s view, the application of

10. The common law rule has also been retained
in Florida's Contribution Among Joint Torifea-
sors statute. Although section 768.31(2)(a) and
(3) permits two or more persons jointly or sever-

the law in such manner results in greater
fairness to both moderately negligent plain-
tiffs, as well as joint tortfeasors. [Id. at 230.

The court further observed that some
courts had refused to apportion negligence to
intentional tortfeasors, but it was unpersuad-
ed by those cases. It found the more just
result was to allow comparative negligence as
to both negligent and intentional tortfeasors,
because it distributes the loss according to
the respective faults of the parties causing
the loss. Id. at 231.

The reasoning of the court's opinion in
Blazovic appears to me to be consistent with
the Florida courts’ general interpretations of
section 768.81 in that the statute clearly re-
quires a jury’s consideration of each individu-
al’s fault contributing to an injured person’s
damages, even if such person is not or cannot
be a party to the lawsuit. See Fabre v
Marin, 623 So2d 1182 (Fla.1993); Allied-
Signal, Inc. v. Foz, 623 So2d 1180 (Fla.
1993). As observed in Marin: “Clearly, the
only means of determining a party’s percent-
age of fault is to compare that party’s per-
centage to all of the other entities who con-
tributed to the accident, regardless of wheth-
er they have been or could have been joined
as defendants.” 623 So.2d at 1185.

T consider that the comparative fault stat-
ute, in precluding the comparing of fault in
any action based upon intentional fault, ex-
pressed an intent to retain the common law
rule forbidding an intentional tortfeasor from
reducing his or her liability by the partial
negligence of the plaintiff in an action based
on intentional tort. However, such exclusion
has no applicability to an action, such as that
at bar, based solely on negligence, and, con-
sequently, the fault of both negligent and
intentional tortfeasors may appropriately be
apportioned as a means of fairly distributing
the loss according to the percentage of fault
of each party contributing to the loss. I
would therefore affirm as to this issue.
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ally liable to seek contribution among them
based on their relative degrees of fault, contribu-
tion is denied intentional  tortfeasors.
§ 768.31(2)c), Fla.Stat. (1989).




