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ARGUMENT IN REPLY 

IN REPLY TO THE STATE AND IN SUPPORT 
OF THE ARGUMENT THAT THE DECISION IN 
STATE v. WELLER, 590 So. zd 923 (Fla. 
1991), APPLIES IN THIS CASE AND 
REQUIRES THAT THE TRIAL COURT 
INSTRUCT THE JURY ON MANDATORY 
MINIMUM PENALTIES WHICH ARE DEPENDENT 
UPON THE JURY'S FACTUAL FINDINGS. 

Respondent, the State, has argued that the holding in State v. 

Weller, 590 So. 2d 923 (Fla. 19911, does not apply in this case 

partly because the jury's verdict that Petitioner was guilty of 

aggravated assault with a firearm was consistent with the evidence. 

(Respondent's Brief on the Merits, Page 3 )  + The evidence in Weller 

likewise appears to have been sufficient to support the jury's 

verdict that he trafficked in more than 400 grams of cocaine; but 

the issue in Weller, as it is in this case, was whether the trial 

court properly refused to inform the jury that the minimum 

mandatory punishment for the same-degree offense is greater 

depending upon a particular factual finding. Weller was entitled 

to have his jury instructed on all the "degrees" of trafficking in 

cocaine and be given all the factual options to make findings that 

would subject Weller to greater or lesser punishments. This is 

very similar to the policy in this state that juries are allowed to 

convict of lesser offenses under Florida's recognition of the 

jury's right to exercise its "pardon power. I' See State v. 

Wimberlv, 498 So. 2d 929 (Fla. 1986). Petitioner likewise was 

entitled to have his jury instructed that ,the penalty for 

aggravated assault would be a greater, mandatory minimum sentence, 

* 

if they found that the weapon used in its commission was a firearm. 
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Petitioner further replies that Rule 3.390 (a)'s language, that 

a trial judge shall not instruct a jury on penalties, is mandatory 

only with respect to "the sentence that  ma^ be imposed f o r  the 

offense for which the accused is on tria1.l (Emphasis supplied.) 

In this case, as in Weller, the erroneously denied request was that 

the jury be informed that, depending on their special verdict, 

there was a mandatory minimum penalty which must be imposed. 

Petitioner further replies and repeats that McKendry v. State, 

641 So. 2d 45 (Fla. 19941, is inapplicable to t h e  issue in this 

case. McKendrv did not involve the issue of whether the jury at 

McKendry's trial was properly instructed on the law but only 

whether, upon McKendry's conviction, the trial judge had any option 

other than to impose the mandatory minimum penalty prescribed by 

the Legislature. 
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CONCLUSION 

For the reasons expressed herein and in his Brief on the 

Merits, Petitioner respectfully requests that this Honorable Court 

reverse the District Court's decision affirming his convictions for 

aggravated assault and shooting at or into a building and remand 

this cause to the trial court for a new trial. In the alternative, 

Petitioner respectfully requests that this Honorable Court order 

that his conviction for aggravated assault be reversed and this 

cause remanded to the trial court for a new trial. 
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