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STATEMENT OF THE CASE AND FACTS

. At the resentencing proceeding the State's first witness,
Mandy Kio, testified that she was the thirty-two year old daughter
of nmurder victim MIIly Ew ngs. Her nother was good to her, her
sister and their children. The victim had been divorced and was a
loving, trusting person (Vol. V, R179-182).

Becky Collins knew the victim MIlly Ew ngs from work at
MacDill AFB Noncomm ssioned Oficers O ub. She was personabl e,
friendly, and loved animals. Collins becane romantically involved
with the appellant, became engaged to him but problens devel oped
wth his drug use (R184-186). Collins decided she could not Iive

. with him anynore and noved in with Molly (R187). Appellant started
making threats to the witness over the phone while he was in jail
(R188-189). He pulled a knife on her once and danaged the interior
of her car and slashed the tire on her car (R189-190). He hit her
after an argunent (R190). Collins becanme very scared of Hudson and
did not want to deal with him (R191). She went into hiding upon
| earning he was going to be released fromjail (R192). She first
| earned something was wong with MIly when she went to her hone
and found the autonobile mssing, the bed was unnmade, what appeared

to be blood spots were present. Collins called police (R192-194).

o :




Jasmin Robertson, a fellow enployee with Ewings and Collins,
was aware that Hudson and Collins were no |longer together. She saw
appel l ant the day before Ewi ngs was taken from her house; he asked
I f she had given Becky Collins the nmessage from the previous Mnday

that when he got home he had sonething for her (r203-205). On
June 17 he told Robertson that he had sonething waiting for Collins
when she got home. He was calm (R205). He was not acting unusual.
The next morning she learned of Mlly's disappearance (R206).

Detective Noblitt was involved in the Ew ngs homcide
I nvestigation. Her roommate had called to report the victim was
m ssing (R209). There were blood spatters in the bedroom (rR210).
The bed had no covers (R212). A witness reported to another
officer there had been scream ng which was not investigated (R214).
Appel l ant was interviewed and denied going to the residence (R216)
and denied that he was wearing blood stained pants that night
(R217) . He admtted having changed his clothes when told his
mot her reported his changes of clothes at one in the norning (R217-
218) . Noblitt |earned that Hudson was in violation of his
probation status (RrR218). Hudson was charged with viol ating

community control (R219).




Appel lant was very talkative and alert on the 18th. Hudson
was Mirandized even though it was only a mssing person rather than
a homcide at that point (R221). On the 19th Noblitt reinstated
contact with appellant and after readvising him of Mranda (rR222-
223) told Hudson that he did not think he was being truthful and
appel lant admtted as much (r223). Then he said he told an
acquai ntance Peabody when they were snoking crack cocaine that he
knew of a house to burglarize to steal nobney for nore cocaine
(R223-224). He directed Peabody to the house and waited outside
whi l e Peabody went in. A few mnutes |later he saw Ml |ly's car
traveling westbound toward him at the intersection. \Wen he got in
he saw Ml ly's bloody body inside. They drove to a dunpster and
Hudson got out and drove Peabody's car away. He claimed not to
know what Peabody had done with the body (R224-225). He was nore
enmotional during this interview Appel lant told Noblitt that
Peabody could not be found and he did not provide a description of
hi m (rR226) . Noblitt left the interview room and the w tness
subsequently was made aware that appellant was willing to |ead them
to where he thought the body was (rR228). They went to the area of
the dunpster and appellant had a brief conversation wth Sergeant

Price. Price told Noblitt that appellant would show them where the

3




vehicle was and where the victim was (R230). They left the area.
Ewings’ vehicle was recovered, not readily visible from the main
road (r231-232). At Hudson's direction they walked into an orange
grove. Appel I ant pointed to a green arny blanket under a tree and

said soneone had stolen the victim A few mnutes l|ater appellant

agreed to show t hem where the victimwas. They found a white
female laying in the bushes (R234-236). She wore a nightgown wth
no underwear (rR237). Appellant told the witness there was no

Peabody; at the office appellant gave a statement admtting the
murder of Mlly Ew ngs. Hudson cl ai ned he went to the hone to
confront Becky armed with a knife (R240-241). The victim screaned
when she saw him and he stabbed her nore than once (R241).
Afterward, he disposed of the body (R241). In his l|ast statenent
Hudson did not assert that his notivation was to get cocaine or
money for cocaine; nor did he mention using cocaine prior to going
to the house (r24s8).

Detective Childers went to appellant's residence the afternoon
of June 18, 1986. Appellant agreed to conme to the station (R253-
254) . Hudson nentioned the last time he had been inside Molly's
house was five or six nonths ago; then he added he was by her

property a nmonth earlier but was not inside the residence (R255).

4




Appel lant had no difficulty in directing the officers to various
| ocations (R258-260). The witness described appellant's adnmitting
the crime (R261-262).

Detective Black described his observations at the crime scene
residence of the victim (rR265-275). Officer Keith Bush testified
that in 1982 he responded to a conplaint generated by Linda
Benjam n (R276). An entry had been nade through a bedroom w ndow
of her residence (r277). There were signs of a disturbance
(curtains knocked off the w ndow, headboard pushed away from the
wall). Benjamn was taken to the hospital for physical exam nation
(R279) . Linda Benjamin told him she was in her bedroom saw a man
in her room when told to leave the nman inserted his finger into
her vagina and attenpted to insert his penis. She fought back and
the assailant fled (R282). Hudson was seventeen years old at the
time of this offense (R285). State Exhibits 2 and 3, the judgnent
of conviction for robbery and sexual battery and burglary were
introduced (R285-288).

Medical examner Dr. Charles Diggs perforned an autopsy on
Mlly Ewings. There were four stab wounds on the chest area (\Vol.
VI, R299). Each of the wounds was lethal. The penetration of the

stab wounds went into the lungs, producing henorrhage and sending

5




the person into shock (rR300). The person was alive when all four
stab wounds were inflicted (R301). Infliction of the wounds woul d
cause severe pain (rR304). Wunds of this nature tend to produce
unconsciousness in two mnutes or so (R305). A | aceration
"defensive wound" was found on her finger (R306).

Def ense witness Daniel Hudson, appellant's father, described
their mgrant worker life style and testified his wife (appellant's
mother) had a drinking problem Appel lant got into drugs, but
seens to be nore mature after years in prison (R311-320). The
witness's efforts to get appellant help with his drug problem were
unsuccessful (R320-323).

Charles Bedford testified that when appellant was eight or
nine years old he played baseball and Bedford provided surrogate
support (R324-333).

Appel lant's sister, Deborah Hudson, testified that their
parents divorced which affected appellant; he started being
di sobedi ent and spent a lot of tine away from hone (rR334-335).
Q her brothers had substance abuse problems (rR336). [In 1985 she
realized that appellant was involved wth drugs. H s behavi or
changed, he acted paranoid, would become frustrated if he could not

get money for what he wanted (r337). Appellant wanted noney for

6




crack before Mlly Ew ngs' nurder (R338). Appellant had no respect
for his nother and after the divorce would not listen to his
father; he did what he wanted to do (R340-341). Appellant was not
ki cked out of the house. H's nother tried to teach himright from
wong but he would not listen (r342).

Littleton Long, an instructor at the Hllsborough Correctional
Institute, described appellant as hardworking; he did not pass the
GED  test  (R345-346). Appel | ant later told him he began
experimenting with drugs again (R348).

Ant hony Benbow grew up wth appellant and used crack cocaine
with him even on the evening before Ew ngs' nurder (352). Bermbow
never saw appellant get violent, hit or threaten people (R356).

Kell ey Doster smoked crack with Hudson (R357). Doster did not
see appellant threaten or hit anyone when he was on crack cocaine
(R362). Doster got off cocaine, "just quit" (R363). Doster did
not have occasion to snoke crack cocaine with appellant since 1990
and in a previous affidavit stated she only smked once with him
(R365) .

Cerald Benbow, appellant's ex-brother-in-law, snoked crack
cocaine with appellant two years prior to the nurder (R371-372).

Hudson woul d react paranoid and defensive after snoking it (R372).

-




Hudson was high on' the night before Ewings died and he was higher
afterwards (R373-374). Appellant was mad at Becky Collins and nade
threats toward her (r375). The witness had gotten off crack
cocaine (R376). The threat he heard about Becky Collins was "That
bitch got me put in jail and |I'm going to kick her ass". Appellant
had a knife wapped in a towel in his hand (R377). Appellant would
not answer Bembow when he asked what he was going to do with that
knife. He never saw appell ant becone violent when under the
i nfluence of crack cocaine (R378).

Captain Robert Price wth the Tanpa Police Departnent
testified that he talked to appellant about funerals in an attenpt
to get himto talk and Hudson volunteered to show them where the
victims car was and the body (R382-386). The victimhad been
m ssing for alnost two days and her nude renmains were in the mddle
of vegetation and under brush (R388).

Dr. Mchael Maher saw appellant on two occasions for a total
of three hours (R393). They discussed his background and drug use
(R396-397) . Maher opined that Hudson was under extrene nental or

enotional disturbance at the tine he murdered MIlly Ew ngs (R397);
the significant factors conprising that disturbance were his

imedi ate intoxication on crack cocaine, the long term effect of
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his using drugs, the presence of a personality disorder and famly
instability during childhood (R397-398). Maher posited that when
confronted by the stinulus of the screaming victim jn his
frightened, desperate and paranoid state, he reacted with horrible

violent intensity not out of a thoughtful, considered, clear state

of mnd (R405-406). Appellant went to the house to make up with

Becky (R406). Maher opined that Hudson had a “mixed personality
disorder", a personality disorder with a variety of excessive
personality traits, some antisocial, some narcissistic, sone
depressive, sone dependent (R413). Maher further opined that

Hudson's ability to conform his conduct to the requirenments of |aw
was substantially inmpaired at the time of the killing (R419). He
thought appellant's ability to appreciate the crimmnality of his
conduct was substantially inpaired in the sense that his enotional
awareness of the horror of killing someone was inpaired (R423-424).

On cross-exanination, Maher admitted that he did not talk to
anyone other than appellant in reaching the conclusion concerning
Hudson's fam |y background, educational history, cocaine abuse and
mxed personality disorder. He did not interview any witnesses or
contact any famly nenbers (R433). an exhaustive background check

woul d be inpractical considering the need for it (R433). |t yas




not inportant to talk to appellant's siblings (R434). Appellant
told Maher he was not physically abused or abused in any other way
by his parents (rR437). Both parents loved him both were enployed
fromtinme to tinme; Maher did not think his parents supported himin
his school work or at the begi nning of Hudson's drug addiction
(R437-438). He opined that the children in this famly did not
develop in a manner which allowed them to be productive, law-
abiding citizens. He got the famly information from talking to
appel l ant (r441) , The wi tness acknow edged that in eval uating
soneone, one can not always rely on self-report which is especially
true when a defendant is in a capital trial (R444). Maher was
aware that appellant had given several different versions of the
Mol ly Ewings incident to nental health professionals and |aw
enforcement officers over the years (R444). Appellant told Maher
that he went to the house "to have it out” wWth Becky (R445). He
claimed he carried the knife because he was concerned about a dog
(R445) . Maher thought having a knife because of fear of a specific
dog in a house he had been in previously was "too sinplistic"
(R447-448) . Maher thought it a distortion by Hudson. The wi tness
thought appellant's recitation of stabbing the victim in the

hal | way was consistent with the physical evidence of the struggle

10




and bl ood in the bedroom (R450-451). He considered appellant's
adm ssion to police that the victim asked him what he was doing in
her bedroom (R452). The version appellant gave in 1986 was not
consistent with that given to him (R452-453). Wen asked if there
was an inportant difference in the report to Maher that Hudson was
surprised by the victimin the hall and the version Hudson gave to
police that he surprised the victim in her bedroom the wtness
responded *I think they were both surprised" (R454) , The witness
acknow edged that appellant had previously told nmental health
professional, Dr. Mcaluso in 1990 that he went to the house to
steal jewelry to buy cocaine and he told Dr. Wheaton in 1994 that

he went to the house because he knew it was open and that there was

stuff in it (~456). The witness had no problem reconciling the
i nconsi stent statenents (R456). Hudson told Maher he was not
pl anni ng on taking anything from the house (R456-457). Maher

thought appellant mnimzed his intent to steal when talking to
hi m He thought appellant was telling part of the story to each
mental health professional (R457). The witness recognized that a
possi ble motive was that Ewi ngs could provide information to him as
to the whereabouts of Becky Collins who had been in hiding and

trying to avoid Hudson (r458-459). It was possible Ewings did not
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want to tell himin order to protect Collins (R459) ., It was also
a possible scenario that Hudson realized he was in violation of
probation when Ew ngs began screanming in her bedroom (R459). The
Wi tness conceded that sone of his post-homcide actions were
| ogi cal and rational (taking the body and dunping it in a secluded
pl ace) (R460). Maher acknow edged that someone wth antisocial
traits has a disregard for and violates the right of others,
characterized by a pattern of law violations. Hudson had a well
docunented pattern of law violations and disregard for the rights
of others (R462). The witness was aware that appellant's history
included a sexual assault involving Linda Benjamin and a robbery
involving Julie Ossi (R463). When asked what the facts were
relating to the Linda Benjamn incident, Dr. Maher stated he
bel i eved appellant went to her house to develop or renew a romantic
interest in her and when she expressed a lack of interest he
inserted afinger into her vagina and hit her when he ran off
(R465) . He based that on appellant's recital to him (R465), Maher
did not obtain the police report providing an account of M.
Benjanmin's version or the post-sentence investigative report.
Appel I ant had given a nunmber of different accounts of that offense,

as well as the EwWings crinme (rR466). Maher did not |ook at and
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consider appellant's incarceration records in 1982 (R466).
Appel | ant having told soneone in 1982 that he did not have a drug
addi ction was of very limted significance (R469). It was possible
for someone sinply to be a violent person; it was possible Hudson
was lying to him One of the characteristics of antisocial
personality disorder is that the person is manipulative and
deceitful (rR470). He nminimzed the violence when speaking of his
relationship with Becky Collins (R471). He denied to other people
threatening to kill Becky when he was incarcerated (R472). Hudson
has a propensity to violence regardless of his exposure to drugs
(R473). He was not aware of the testinony of those who snoked
cocaine with Hudson that he was never seen to be violent when under
the influence of cocaine (R473). The witness thought that
appellant's visit to his probation officer the day before the
Ewings’ murder (and during an alleged four day cocai ne binge)
W thout the probation officer's noticing anything unusual did not
effect his opinion (R475).

The jury recomrended a sentence of death by a vote of nine to
three (Vol. VIIl, R553). The trial court concurred with the
recommendation finding two aggravating factors: prior violent

felony conviction and capital felony commtted while engaged in the
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commi ssion of an armed burglary. The court considered but was not
convinced by Dr. Maher’s testinony that appellant's nmental or
enotional disturbance ‘was either substantial or extraordinary" and
assigned little weight to it; the court found the nitigating factor
of substanti al i mpai rment of the capacity of defendant to
appreciate the crimnality of his conduct or to conform his conduct
to the requirenents of |aw The court found as a nonstatutory
mtigator that appellant cooperated with police in locating the

victims body (Vol. 111, R397-399).
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CROSS-APPEAL

FACTS

At the jury charge conference the prosecutor indicated her
desire that the jury be instructed on the "heinous, atrocious or
cruel" aggravator (HAC) (Vol. VII, R487). The defense argued that
in Hudson's prior trial the prosecution had requested an
instruction on the HAC factor and fornmer presiding Judge Giffin
had declined to instruct on it; the defense urged the court to
conclude that it was an issue that had already been litigated and
decided against the state (Vol. VII, R487-488). when the court

asked the prosecutor about the law of the case argument, the state

cited Preston v. State, Fergusop V. State, and gSpaziapo V. State.

The prosecutor argued that the court was not bound by Judge
Giffin's earlier order (R488-490). The trial court analogized the
situation to the granting of a judgnent of acquittal followed by
appellate reversal and the prosecutor attenpting "another shot"
(R492). The state argued that new aggravators were allowed in a
resentencing proceeding because it was “a clean slate" (ra92). The
court noted that an earlier trial court had ruled the evidence to
be insufficient and in the absence of additional evidence sustained

the defense objection on the grounds of law of the case (R492).

15




Additionally, in a pretrial ruling on February 14, 1995 J.
Mitcham granted a defense notion to exclude the use of the
"community control" aggravator on ex post facto grounds (Vol. VIII,
R623).

Followng the jury's nine to three death reconmendation, the
prosecutor argued in a sentencing nenorandum that the court should
find the two aggravating circunmstances presented to the jury (prior
felony conviction and homcide conmitted while engaged in a
burglary), and two other aggravators -- capital felony conmitted by
a person under sentence of inprisonnent or placed in comunity
control, F.S. 921.141(5) (a), and heinous, atrocious or cruel, F.S.
921.141(5) (h). (Vol. Ill, R378-389). The defense filed a response
in opposition to the latter tw aggravators (R373-377).

The | ower court heard argunent on sentencing on April 10,
1995, at which the state urged the court to find HAC and community
control sentence of inprisonment and the defense argued they should
not be found (Vol. VIII, R643-677). The court indicated it would
take the matter under advisenent (R677). In its April 24, 1995,
sentencing order the court found only the two aggravators submtted
to the jury (R397-398).

The state cross-appeals (R410).
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SUMMARY OF THE ARGUMENT

ISSUE |I. The inposition of a sentence of death sub judice is
not di sproportionate. As this Court previously determ ned on
Hudson's prior direct appeal in 1989 no legitimte argunment can be
made that this was a donmestic killing by an overw ought romantic;
the wvictim was the roommte of appel lant's ex-girlfriend.
Appel l ant has a history of violence to wonen and Hudson i ndicated
to some his presence at the residence was for the purpose of

stealing what was there.

| SSUE I1. The lower court did not fail to evaluate
nonstatutory mtigation. The court sinply failed to attach the
sufficient weight appellant would desire. The court adequately

explained its reasons.

ISSUE IIl. Appellant was not inproperly denied the right to
contest the prior violent felony conviction aggravator. Appellant
acknowl edged the conviction, case law permts the use of hearing
evidence at penalty phase and the prosecutor properly avoided the
use of prejudicial enotional testinmony by the victim

ISSUE IV. The prosecutor did not utilize any inflanmtory or
i mproper coments and argunents; nost of the challenges asserted
here were unobjected to and thus not preserved for appellate review
and did not constitute fundanental error.
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ISSUE V. The lower court did not err reversibly in permtting
the introduction of brief testinmny concerning the unique personal
qualities of victim MIIly Ew ngs, consistent with Payne V.
Tennessee, 501 U S 808, 114 1,.Eq.2d4 720 (1991) and this Court's
precedents.

| SSUE VI. The prosecutor properly exercised its perenptory
strikes in a racially non-discrimnatory manner; the prosecutor
provided a racially-neutral reason for striking juror Siplin which
the trial court believed and which was supported by the record. A
white juror who had given a simlar response was also perenptorily
excused by the state.

| SSUE VII. The lower court did not inproperly excuse
potential jurors for cause based on their capital punishment views
since the excused jurors clearly indicated an inability or
unwi I I'ingness to follow the |law and defense counsel, satisfied with
their responses, did not seek to rehabilitate them by further
questi ons.

ISSE VIII. Appellant's contention that the death penalty is
being exacted pursuant to a pattern and practice of discrimnation
on the basis of race, sex and poverty appears not to have been
urged below and is therefore procedurally barred. The claimis

also neritless.
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| SSUE | X The | ower court correctly denied defendant's
request since the appropriate sentence for appellant was either
death or life inprisonment without eligibility for parole for
twenty-five years.

ISSUE X.  The Court should continue to reject the contention
that F. S 921.141 (5) (d) constitutes an inpernissible automatic
aggravat or.

ISSUE XI. Appellant was not absent from any critical stage of
the proceedings. The claim that he was not escorted to a bench
conference during voir dire jury selection is answered by the fact
that no request for his immediate presence at the bench was nade
and Boyett v. State, __ So.2d __, 21 Florida Law weekly S535
(Fla. 1996). Hudson's presence was not requested and not required
for a defense initiated bench conference or for legal discussion on
the admssibility of exhibits.

ISSUE XII. Appellant's allusion to |ower court error wthout

argunent is not sufficient under Duest v. Duaaer, 555 8o.2d 849,

852 (Fla. 1990).

| SSUE XIII. Appel lant's challenge to the vagueness of the
instruction on the prior violent felony aggravator must be rejected
for appellant's failure to submt a proposed correct instruction,
the alleged basis for the challenge does not enconpass his
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circunstances and the aggravator does not, unlike the former HAC
instruction, contain termnology confusing to the jury.

ISSUE XIV. The trial court did not inproperly lead the jury
to believe that responsibility for their actions rested el sewhere
The instructions the court provided were correct.

| SSUE XV. Appellant's claim that the death penalty
constitutes cruel and unusual punishment in that it is applied in
an arbitrary and capricious fashion was not preserved by
presentation in the lower court. The claimis also meritless.

ISSUE XVI. The instant trial was not fraught with procedura
and substantive error and appellant's failure to identify such
error should preclude the granting of relief.

CROSS- APPEAL | SSUE | The lower court erred in failing to
instruct the jury on the heinous, atrocious or cruel aggravator
since the homcide victimwas stabbed multiple times and in obvious
fear and apprehension when she confronted appellant in her bedroom
The trial court's reliance on the | aw of the case doctrine was
m splaced since no appellate decision in M. Hudson's case had
previously determned HAC to be inapplicable and this Court has
held that a resentencing proceeding constitutes a clean slate and

prior lower court determinations are not binding. Preston V.
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State, 607 So.2d 404 (Fla. 1992); Hall v. State, 614 So.2d 473
(Fla. 1993).

CROSS- APPEAL | SSUE 11 The lower court erred in failing to
find that the nultiple stabbing of a defenseless woman in her home
I's heinous, atrocious, or cruel. Hapngbrouah v. State, 509 So.2d
1081 (Fla. 1987).

CROSS-APPEAL ISSUE 111.  The lower court erred in concluding
that the ex post facto clause precluded applying the comunity
control aggravator of F.S.  921.141(5)(a). The legislature
clarified the prior law and did not add a totally new aggravator or

ot herwi se change the elenents of the crine.
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ARGUMENT
. ISSUE I

VWHETHER THE DEATH SENTENCE 'S
DI SPROPORTI ONATE.

This Court in Hudson's |ast direct appeal found that the
I nposition of a sentence of death was not disproportionate for the

murder of Mdlly Ew ngs. Hudson v. State, 538 8o0.2d4 829, 831-832

(Fla. 1989):

Hudson al so argues that the death penalty
is disproportionate in his case and that the
trial court erred in giving little or no
weight to the mtigating evidence. (FN5) It
is up to the trial court to decide if any
particular mtigating circunmstance has been
establi shed and the weight to be given it.

o Toole v. State, 479 So.2d 731 (Fla. 1985);

Daugherty v. State, 419 So.2d 1067 (Fla.
1982), cert, denied, 459 U S 1228, 103 S C.
1236, 75 L.Ed.2d 469 (1983). See also Roberts
v. State, 510 So.2d 885 (Fla. 1987) (tri al
court may accept or reject expert testinony
just as the testinony of any other w tness nmay
be accepted or rejected), cert. denied,
U s , 108 s.Ct. 1123, 99 L.Ed.2d 284
(1988). Qur review of the record reveals no
support for Hudson's contentions that the
trial judge abused his discretion regarding
the mtigating evidence or that he refused to
consi der any of the testinmony Hudson presented
in an attenmpt to mtigate his sentence.

[2] [3] “Qur function in reviewing a
deat h sent ence IS to consi der the
circumstances in light of our other decisions
and determ ne whether the death penalty is

® 2




appropriate." Menendez v, State, 419 go.2d
312, 315 (Fla. 1982). After reviewing this
case, we cannot agree with Hudson that the
death penalty is not warranted when conpared
wi th ot her cases. In arguing that, wunder
proportionality review, we should reduce his
sentence to life inprisonnent Hudson asks us
to consider the statutory and nonstatutory
mtigating evidence in spite of the trial
court's refusal to find nuch in mtigation.
W have already found no error in the trial
court's consideration of the aggravating and
mtigating evidence. Thus, what Hudson really
asks is that we reweigh the evidence and cone
to a different conclusion than did the trial
court. It is not within this Court's province
to reweigh or reevaluate the evidence
presented as to aggravating or mtigating
ci rcumst ances. Brown v. Wainwight, 392 go.2d
1327 (Fla. 1981). W nust, therefore, decline
Hudson's invitation to reweigh the mtigating
evi dence and place greater enphasis on it than
the trial court did.

Hudson relies on several cases in arguing
that death is not appropriate in his case.
After studying them however, we find all of
t hem di stingui shabl e. In Wlson v. State, 493
So.2d 1019 (Fla. 1986), the defendant killed
his father and young cousin during aheated

domestic confrontation. This Court
invalidated one of the three aggravating
ci rcumst ances and, despite the |lack of
mtigating circunstances, found the death

sentence not warranted on the facts of that
case.

In conparison the trial judge in the
instant case found two valid aggravating
circunstances so there is no possibility that
he assigned any weight to, or relied on in any
was, an invalid aggravating circunstance.
Additionally, Hudson did not kill this victim
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in a donestic confrontation, heat ed or
ot her wi se. I nstead, Hudson entered a hone,
where he knew he was not wel cone and had no
right to be, at night and armed with a knife,
apparently expecting to find someone (probably
his ex-girlfriend) at hone. Contrary to
Hudson's contention, these facts could easily
be seen as denonstrating nore than just slight
premedi tation. There are, therefore, nore
dissimlarities than simlarities between this
case and W/I son.

The same is true of Peavy v. State, 442
So.2d 200 (Fla. 1983), and Thonpson v. State,
456 So.2d 444 (Fla. 1984). In Peavy this
Court threw out one aggravating circunstance,
| eaving three to be weighed against two
mtigating circunmstances and remanded for
resent enci ng. I n Thonpson not only did we
find that invalid aggravating circunstances
had been used, but we also found that the
trial court should not e 832 have overridden
t he jury's recommendat i on of life
| mprisonnent . Hol sworth v, State, 522 so.2d
348 (Fla. 1988), as Hudson concedes, is also
di stinguishable as an inproper jury override
case.

In Proffitt v. State, 510 So.2d 896 (Fla.
1987), we disapproved a death sentence and
conpared Mason v. State, 438 So.2d 374 (Fla.
1983), cert. denied, 465 U S. 1051, 104 s.ct.
1330, 79 L.Ed.2d 725 (1984). Proffitt had no
prior conviction of a crine of violence and
was given the benefit of the mtigating factor
of no significant history; Mson had a prior
conviction of violence as does Hudson.
Proffitt was not under any type of restraint,
Hudson was. There was no evidence that
Proffitt was armed when he entered the hone he
burgl ari zed; Hudson was arned. Thus, Hudson's
situation is nore closely allied to Mason than
Proffitt.
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| t

IS not

Caruthers v. State, 465 So.2d 496 (Fla.

1985), i s also distinguishable from the
instant case, based on the strength of the
mtigating ci rcunst ances, including no
signi ficant prior history of crimnal

activity, and this Court's finding two of the
three aggravating factors not to have been
est abl i shed beyond a reasonable doubt. In
Ross v. State, 474 So.2d 1170 (Fla. 1985), the
defendant killed his wife in a drunken rage.
The domestic setting, together with the
substantial mtigating circunstances (notably
no prior crimnal history), distinguishes Ross
from this case.

Finally, while arguably a close call, we
also find Fitzpatrick v. State, 527 go.2d4 809
(Fla. 1988), distinguishable. This Court

approved all five of the aggravating factors
found by the trial court in Fitzpatrick. In
view of the three mtigating circunstances,
however, this Court stated: "Fitzpatrick's
actions were those of a seriously enotionally
disturbed nan-child, not those of a cold-
bl ooded, heartless killer." 1d. at 812.
Fitzpatrick's experts found his enotional age
to be between nine and twelve years, and one
characterized him as "crazy as a loon." Id.
Hudson' s mtigating evidence is not as
compel ling as that presented by Fitzpatrick,
and we do not find that Fitzpatrick controls
the proportionality review in this case.

Based on our review of other cases and
the facts of this case, we do not find
Hudson's death sentence disproportionate.

clear whether appellant's mention of Fitzpatrick v.

State. 527 So.2d 809 (Fla. 1988) is nerely an historical

t hat

this Court
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rather it is intended to be urged again in the proportionality
anal ysi s. In any event, relief should be denied. In Fitzpatrick
there was unaninous opinion of several nental health professionals
that both statutory nental mtigators were present, he had an
enotional age between nine and twelve years old and was "crazy as
a loon". Hs actions were those of a seriously emotionally-
di sturbed man-child, not those of a cold-blooded, heartless killer.
Id. at 812. In contrast, the trial court found the presence of
only one statutory aggravator, the live testinony of Dr. Maher was
severely damaged by his cross-examnation adm ssions and his
seem ng taking at face value the self-serving coomments of the
def endant as well as his acknow edgnent of Hudson's lies, his
hi story of violence and | ack of respect for others that Hudson
exhibited.  Appellant is a manipulative, violent man, not a man-
child with an enotional age of nine. Additionally, the trial court
erred in failing to find the presence of the HAC factor in this
multiple stabbing. See cross-appeal, infra.

In Hudson's prior direct appeal which this Court affirmed at
538 8o0.2d 829 (Fla. 1989) the jury had returned a recommendation by
a vote of nine to three (rge3, Case No. 70, 093). Appel | ant

enphasi zes that the courts subsequently determ ned that M.
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Hudson’s prior trial counsel rendered ineffective assistance; wth
the now conpetent, estinmable teamof M. Donerly and current
appel l ate counsel Driggs -- and after presenting to the jury all
that was desired in the way of mtigation -- the recomending jury,
the conscience of the conmunity, recomrended a sentence of death by
a vote of -- nine to three (Vol. VIlI, R553; Vol. Ill, R3s5). It
would appear that the juries were less concerned by the
performances of counsel than with correctly determning that M.
Hudson's nurder of Mlly Ew ngs appropriately called for the
i mposition of a sentence of death.

Appel | ant argues that appellant had a drug addiction of |ong
standing and that he was extremely intoxicated on crack cocaine at
the tinme of the nurder. The trial court in considering the
mtigating factor of under the influence of extrene nental or
emotional disturbance acknow edged Dr. Maher’s testinony about
cocaine addiction and ingestion but was not convinced that Hudson's
condition was either substantial or extraordinary and assi gned
little weight to it (Vol. IIl, R398). The court did find from Dr.
Maher’s testinony that appellant's capacity to appreciate the
crimnality of his conduct or to conformto the requirenents of |aw

was substantially inmpaired (Vol. 111, R399). Appellant appears to
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di sagree only with the trial court's conclusion that proffered
mtigation was not sufficient to outweigh the substantial
aggravation found. That the prosecutor chose not to call an expert
witness in rebuttal does not nean that Dr. Maher’s testinony did
not go unchallenged; the vigorous cross-examnation belies that
including Dr. Maher’s adm ssions that Hudson was not entirely
truthful in dealing with him or others (Vol. VI, R433-475). See
also testimony of Jasmn Robertson that appellant was not acting
unusual (Vol. V, R205); consider appellant's ability to sneak into
the residence armed with a knife, to renove the victinms body from
the scene, take the victinis car, change his clothes and tell a
series of elaborate |ies. According to Hudson's sister, Hudson
does not |ike being told what to do (Vol. V, R340-342). Even
defense witness Dr. Maher described appellant's propensity to
violence irrespective of drugs (Vol. VI, R473). Dr. Maher even
acknow edged that Hudson's explanation of taking a knife to the
resi dence because of fear of a dog was "too sinplistic" and a
"distortion" by Hudson (Vol. VI, R447-448). Hudson told other
mental health experts he went to the house to steal jewelry and

because it was open and “there was stuff in it" (R456).
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Reluctantly, Dr. Maher acknow edged that Hudson's post-hom cidal
actions were logical and rational (R460).

Appel | ant contends that precedent requires a finding of
di sproportionality and a reduction to a sentence of life
I mpri sonment . He cites Nibert v, State, 574 so.2d 1059 (Fia.

1991); Morgan V. State, 639 So.2d 6 (Fla. 1994); Kranmer v, State,

619 80.2d 274 (Fla. 1993); Wite v. State, 616 So.2d 21 (Fla.

1993); Penn v, State, 574 So.2d 1079 (Fla. 1991); Proffitt v,

State, 510 So.2d 896 (Fla. 1987); Ross v. State, 474 So.2d 1170

(Fla. 1985); Rembert V. State, 445 8o.2d 337 (Fla. 1984).%

Appel lant is not aided by Kramer, supra, where the evidence
suggested "nothing nore than a spontaneous fight occurring for no
discernible reason, between a disturbed alcoholic and a man who was
legal ly drunk". 619 So.2d at 278. Kramer is hardly conparable to

the instant case where the defendant arns hinself with a knife

'The cited cases of Rembert, Rogsg, and Proffitt were all cited in
appellant's brief on his prior direct appeal (Case No. 70,093) in
support of his disproportionality argunent and this Court's
rejection of the argument in its opinion of Hudgon v. State, 538
So.2d 829 (Fla. 1989) should portend an equal rejection here.
Renbert involved, inter alia, a concession by the State at oral
argument that many in simlar circunstances received a |ess severe
sentence, Ross (unlike Hudson) had no prior history of violence,
nor did Proffitt (and Proffitt had no weapon prior to entry).
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prior to entry, confronts and kills the defenseless resident, who
had the temerity to inquire as to his presence in her bedroom and
still had the presence of mnd afterwards to steal her car, conceal
her body and fabricate a story for the police. I n Morgan, supra,
the defendant was aged sixteen, of narginal intelligence, consunmed
al cohol and sniffed gasoline the day of the nmurder and was in a
rage during the homcide. In contrast, appellant seemed not to be
acting unusual to Jasmn Robertson, had never acted violently on
previ ous occasi ons when smoking crack cocaine and admtted to other
nmental health professionals a purpose to steal what was in the
residence (Vol. VI, R456). This Court in Morgan found the trial
court erred in failing to find age of sixteen as mtigating and
found eight mtigators including an absence of history of violence.
Here, in contrast, defense expert witness Maher conceded appellant
may have lied to him acknow edged that those wth antisocial
personalities are manipulative, and that Hudson was violent to
worren (witness the sexual battery conviction on Linda Benjamn)
irrespective of drug use

Penn, supra, involved a defendant with no significant history
of prior crimnal activity and the Court found an aggravator (CCP)

inproperly found. A closely divided Court found the death penalty
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di sproportionate noting Penn's drug use and his wife telling him
that his mther (the victim stood in the way of reconciliation.?
Appel lant, sub judice, did not submt evidence that he killed
Ew ngs because she stood in the path of a Becky Collins
reconciliation. In \ite, supra, the trial court erroneously found
CCP leaving one aggravator and three mtigators (including both
statutory nental mtigators). The Court reasoned:

"While we have found that the death
sentence may be inposed in cases involving
domestic disputes, in which the defendant had
previously commtted violent felonies, _gee.
e.d... Lenon . State, 456  So.2d 885
(Fla.1984), cert. denied. 469 U S. 1230, 105
S.Ct. 1233, 84 L.Ed.2d 370 (1985); WIllians v.
State, 437 So0.2d 133 (Fla.1983), cert. deniad,
466 U.S. 909, 104 s.ct. 1690, 80 L.Ed.2d 164
(1984) ; King v. State, 436 So.2d 50
(Fla.1983), cert. denied, 466 U S. 909, 104
S.ct. 1690, 80 L.Ed.2d 163 (1984), those cases
did not involve defendants whose nental
mtigating factors were as extensive as those
presented in the record of this cause.
Further, as we stated in McKinney V. State,
579 80.2d 80 (Fla.1991), "This Court has
affirmed death sentences supported by one

*Dissenting Justice Ginmes pointedly observed that while the
defendant had a history of chem cal dependency only his confession
established drug use on the night of the nurder and others
testified that he did not appear affected in any way the next day.
Simlarly, here the testinony of Jasmn Robertson and police
officers who dealt with Hudson in locating the body noted his
calmess and ability without difficulty to direct the officers to
various |ocations.
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aggravating ci rcunst ance only in cases
i nvol vi ng ‘either nothing or little in
mtigation.' " Id, at 85 (quoting N bert v.
State, 574 so.2d4 1059, 1163 (Fla.1990), and
Songer V. State, 544  so.2d4 1010, 1011
(Fla.1989)). Gven these circunstances and
our duties of appellate review as set forth in
State v. Dixon, (FN1) we conclude that the
presence of only one valid aggravating
circunstance in this case is offset by the
substantial mtigating evidence in the record.
Consequently, we find that this death sentence
is disproportional when conpared with simlar
capital cases where this Court has vacated the
death sentence and inposed life inprisonment.
(Id. at 25-26)

In the instant case, the effects of use of cocaine at the time of
the homcide was not as extensive as in Wite (he appeared normal
to Jasmn Robertson, would not tell the purpose for the knife he
was holding in a towel, able to enter the Ewings’ prem ses, renove
the body and hide it, create an elaborate fabrication); appellant
here did not kill his girlfriend after a jilted relationship but
rather a roommate present in the residence. There were two
aggravators including a sexual battery conviction denonstrating
Hudson's proclivity for violence.
The instant case is nore conparable to Pope v. State,

So.2d , 21 Florida Law Weekly S257, 259 (Fla. 1996):
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“We disagree with Pope's claim that his death
. sentence is disproportionate because the
killing was a result of a domestic dispute.
Pope argues that his death sentence should be
reduced to life in prison to conport with the
line of cases dealing with nurders arising
from lovers' quarrels or donestic disputes.
Sec Fead v, State, 512 So. 2d 176 (Fla. 1987);
Rogs v. State, 474 So. 24 1170 (Fla. 1985);
Blair v. State, 406 So. 24 1103 (Fla. 1981).
Unlike the cited cases, this record contains
conpetent, substantial evidence to support the
court's finding that this was a preneditated
murder for pecuniary gain, not a heat of
passion killing resulting from a lover's
quarrel. W conclude that the circunstances
establish that Pope's death sentence is
proportional to other cases in which sentences
of death have been inposed. gsee Whitton V.
State, 649 So. 2d 861 (Fla. 1994); Pporter V.
State, 564 So. 2d 1060, 1064 (Fla. 1990),
cert, denied, 498 U S 1110, 111 S.Ct. 1024,
. 112 L. Ed. 24 1106 (1991)."

See also QOrme v. State, 677 So.2d 258, 263 (Fla. 1996).

Appel | ant urges here -- apparently seriously -- that the
i nstant hom ci de shoul d be categorized as a "donestic" dispute.
Understandably, trial defense counsel made no effort to sell that
contention to the jury. There, he argued:

“Now, transport that human being with
that set of problens to the hone of Milllie
Ewi ngs on the night of her nurder. He | ooks
at the lights. He looks at the cars, pattern
of cars that are there, and believes that
there's no one homne.

He goes through the back door, back door,
past the little famly dog, and one of two
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things happens. Either Mllie Ewmngs hears a
noise and comes out or he passes the door and
Mollie Ew ngs sees him In any event, Mllie
Ewi ngs screans.

If we know anything about Tim Hudson when
he is in that second phase of crack
i ntoxication, the down phase, the irritable
phase, the craving phase, that he is
trenendously reactive to noise. He tells
Mllie Ewings to shut up. That's what he told
Detective Childers. Do you think Mllie
Ewi ngs shuts up? She's not one of his crack-
snoking buddi es. She's not used to his
nonsense. Mdllie Ewi ngs doesn't shut up. Tim
Hudson reacts violently and unthinkingly. He
stabs Mdllie Ewi ngs four tines

(Vol. VI, R541)

Domestic dispute? This Honorable Court should reject Hudson's
appel l ate afterthought urging that the instant hom cide constituted
a domestic dispute. Not only did the defense not argue it to the
jury, the facts would not support it since victim Mlly Ew ngs was
not a spouse or even ronmantically involved wth appellant

Moreover, appellant mstakenly believes that a donestic homcide
renders his death penalty disproportionate. As this Court

expl ained in Spencer v. State, So.2d , 21 Florida Law Weekly

S366 (Fla. 1996), domestic killings do not render a death sentence
di sproportionate but rather tend to refute the presence of the CCP
aggravator and in sone instances renmoval of the CCP aggravator wth

the presence of mitigation may render the death penalty
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di sproportionate in a given context. That situation is not
. presented here since there is no CCP factor to renove fromthe

equat i on. See also Qrme v. State, 677 So.2d 258, 263 (Fla. 1996:

Third, Orme argues that death is not a
proportionate penalty in this case because his
wi Il was overborne by drug abuse, and because
any fight between the victim and himwas a
"lover's quarrel." As to his drug abuse, the
evidence again is conflicting. oOrme paints a
portrait of hinself as a person rendered
consci encel ess by drugs. But the State
subm tted conpetent substantial evidence that,
despite his addiction, Qrme was able to hold
down a job and hide his drug abuse from his
famly. On the night of the nmurder he was
able to drive a car without incident and
talked in a normal manner with persons he

encount er ed, Moreover, we decline to find
that the instant homicide was a lover's
. quarrel. The argunent supporting such aclaim

is simply too tenuous, resting primarily on a
relationship wth the victim that had ended.
There is no evidence the nurder was sparked by
an enotional reaction to this breakup.
Rather, conmpetent substantial evidence shows
this killing to be a strangulation nmnurder
designed to further both a sexual assault and
a robbery, not a "lover's quarrel." Upon
consideration of all of the circunstances of
this case, we find death to be a proportionate
and perm ssible sentence.

In the instant case it is simlarly sinply too tenuous to attribute

the instant homcide to an enotional reaction to a breakup,

especially since the victim had no romantic involvenent wth




appel  ant and Hudson nentioned to | aw enforcenent officers the
availability of things to take.

Appellant in his proportionality analysis next attenpts to
mnimze the effect of the finding in aggravation of a prior
violent felony conviction.® The defense in closing argunent to the
jury conceded that the State had proven its two aggravators (Vol.
VI, R526). Hudson argued that the robbery was "essentially a
purse-snatching" (R527) but admtted "none of that is to say that
these are not serious crimes” (R528). Appellant observes that the
trial court's finding of the prior violent felony conviction
mentions only the sexual battery of Linda Benjanmn and concludes
that the sentencing judge agreed with the defense assertion that
the robbery conviction was not a serious natter. Since the trial
judge offered no explanation about the Ossi robbery, no inference
can be drawn at all. It is at least as likely that the sentencing
judge deened it unnecessary to address the Julia Ossi robbery of

1982 since Florida Statute 921.141(5) (b) was established by the

Appellant in Sections D and G of Issue | contends that substantial
mtigation below was unrecognized and that the court neglected to
eval uate nonstatutory mtigation. Since such argunent is repeated
in Issue |1, appellee will not repeat the State's response here but
rely on the Issue Il discussion.
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uncontested -- even admitted -- sexual battery conviction upon
Linda Benjamn. This court has found the death penalty
proportionate even where only one aggravator is present. Ferrell
v, State, = So.2d ___, 21 Florida Law Weekly S388 (1996) and here
as there the aggravator was a simlar crime of violence against a
woman, confirmng def ense expert Maher’s testinony t hat
irrespective of drugs Hudson has a propensity to violence (Vol. VI,
R473) .

Appel | ee understands that this Court perforns proportionality
review as part of its appellate function in capital cases. The
instant case remains as this Court found in 1989 not to be a
domestic Kkilling.

“Hudson did not kill this victimin a donestic
confrontation, heated or otherw se. I nstead,
Hudson entered a hone, where he knew he was
not welcome and had no right to be, at night
and armed with a knife, apparently expecting
to find someone (probably his ex-girlfriend)
at  hone.

(Id. at 831)

As in 1989 when this Court rejected the asserted simlarity to the
donmestic confrontation in Wilson V. State, 493 So.2d 1019 (Fl a.

1988), so too is appellant's reliance on the domestic homcide in

Penn V. State, 574 So.2d 1079 (Fla. 1991) and plakely v. State, 561
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So.2d 560 (Fla. 1990) inapposite. Simlarly, reliance on
Livingston v. State, 565 So.2d 1288 (Fla. 1988) is inappropriate.
The court there was noved by the defendant's age of seventeen and
chil dhood beatings that had been inflicted. Hudson was not abused

as a child (Vol. VI, R437). And in Snalley v. State, 546 So.2d 720

(Fla. 1989), unlike the instant case this Court opined that the

defendant did not intend to kill the infant victim
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ISSUE II

VHETHER THE TRIAL COURT | MPROPERLY FAILED TO
EVALUATE NONSTATUTORY M TI GATI ON.

The trial court in its sentencing order found in aggravation
that the defendant was previously convicted of a felony involving
the use or threat of violence, a sexual battery upon Linda Benjamn
and that the capital felony was conmitted while the defendant was
engaged in the commssion of an arned burglary (entering the hone
of victim Mlly Ewings armed with a knife with which he stabbed
her) (Vol. 111, R397-398).

Wth respect to mtigating factors the court found:

‘1. STATUTORY M TI GATI NG FACTORS
A The capital felony was commtted
whil e the defendant was under the
influence of extrene nental or

enoti onal disturbance. Dr. M chael
Maher, a psychiatrist, testified,

W t hout contradiction, t hat the
def endant, at the tinme of the
mur der, was suffering from an
extrenme ment al or enot i onal

di st ur bance because of cocai ne
addi ction and I ngestion, a
personality disorder and a deprived
backgr ound. The court was not

convinced by this testinony that the
defendant's condition in this regard
was ei t her subst anti al or
extraordinary and the court assigns
little weight to this mtigating
ci rcunst ance.

B. The capacity of the defendant to
appreciate the crimnality of his
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conduct or to conform his conduct to
the requirenent was substantially
i mpai red. Dr. Maher’s testinony
supports a finding by the court that
this mtigating circunstance indeed
existed at the time of the murder.

I11.  NON- STATUTORY M TI GATING Cl RCUMSTANCES
There was  testinony concer ni ng
defendant's earlier years and famly
background and, though unfortunate,
the court finds that this testinony
did not establ i sh anyt hi ng

substantial or extraordinary. It
was established by the evidence,
however, t hat the def endant

cooperated wth the police in
| ocating the body of the victim and
the court finds this to be a single
non-statutory mtigating
circunstance.”

(R398-399) .

Appel  ant argues that the state did not offer any evidence in
rebuttal to the mtigation presented, but defense w tness Dr.
Maher’s testinmony, including both direct and cross-exam nation,
rendered the calling of contrary w tnesses unnecessary. Dr.
M chael Maher, for exanple, provided an opinion regarding Hudson's
alleged famly instability during childhood (Vol. VI, R397-398) but
acknow edged that he did not talk to anyone other than appellant in
reaching the conclusion about Hudson's family background,

educational history, and cocaine abuse. He did not interview any

wi tnesses or contact any fam |y menbers. He thought it uninportant
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to talk to appellant's siblings (R 433-434). Hudson tol d Maher
that he was not physically or otherw se abused by his parents who
| oved him (R437-438). Maher, who opined that the children in this
famly did not develop into lawabiding citizens, got the famly
informati on from Hudson and acknow edged that in evaluating soneone
one can not rely always on self-report especially when a defendant
is in a capital trial (R441-444). Dr. Maher knew that Hudson had
given several different versions of the Ewings’ hom cidal incident
to mental health professionals and law enforcenent officers over
the years (R444). The version Hudson gave in 1986 was not
consistent wth that given to him (ras2-453). Maher thought
appellant was telling part of the story to each mental health
prof essi onal (R456) and it was possible Hudson was lying to him
(R470).  Dr. Maher was even unaware of the testimony of appellant's
col | eagues that Hudson was never seen to be viol ent when using
cocaine (R473). The trial court could permssibly give niniml or
no weight to the defense expert testinony since contradicted by the
facts of the case. Walls v. State, 641 So.2d 381 (Fla. 1994);

Wiornos v. State, So.2d , 21 Florida Law Wekly s202 (Fla.

1996) .+

‘This is especially so given the testinmny of appellant's sister,
Deborah Hudson, that appellant had no respect for his nother and
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It Is inaccurate to suggest that the lower court failed to
. take into account appellant's use of cocai ne and the attendant
characteristics from such use. The |ower court found
‘The capacity of the defendant to appreciate
the crimnality of his conduct or to conform
to the requirements was substantially
inmpaired. Dr. Maher’s testinony supports a
finding by the court that this mtigating
circunstance indeed existed at the time of the
mur der. "
(Vol. 111, R399).
It makes little sense to require the trial court to repeat itself
in the nonstatutory mtigating section its "substantial inpairment”
findings contained in the statutory mtigation section.
Appel lant  conplains that the trial court apparently should
. have cited the testinony of Gerald Benbow that appellant would act
par anoi d when using cocai ne but that testinony was effectively
reduced by his testimny that Hudson was nmad at Becky Collins and
made a threat about her, had a wapped knife in a towel in his hand

for which he refused to offer an explanation as to its intended use

(Vol. VI, R375-378). GCerald and Anthony Benbow and Kelley Doster

after the divorce would not listen to his father -- appellant did
what he wanted to do. He was not kicked out of the house and his
mother tried to teach himright from wong but he would not listen
(R342) .
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both stated they never saw Hudson becone viol ent when using cocaine
(R356, 362, 378).

As to Hudson's alleged renmorse expressed to police officers,
suffice it to say that the trial court found as mtigation that
appel l ant had cooperated with the police in locating the body of
the victim (Vol. 111, R399) and the weight of such mtigation is
mnimzed by appellant's delay in furnishing the information while
the body deconposed in the bushes and his initial false statements
attenpting to fix the blame on the nysterious and non-exi stent
Peabody. In addition to witnesses' testinmony that appellant was
non-vi ol ent when using drugs (and this does not aid in explaining
his conduct toward homcide victim MIlly Ewngs) defense nmental
heal th expert Dr. Maher admitted, after noting appellant's behavior
to sexual battery victim Linda Benjamn and ex-girlfriend Becky
Collins (Vol. VI, R463, 471), that appellant has a propensity to
viol ence xegardlesg of his exposure to drugs (R473) and that Hudson
had antisocial traits characterized by a well-documented pattern of
| aw violations and a disregard for the rights of others (rR462).
Wiile Dr. Maher proffered a scenario that Hudson was ‘surprised"
when he confronted Ewm ngs at knife point in her residence, he
admtted Hudson had told other mental health professionals of a

notive to steal (R456) and he conceded an equally plausible
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scenario was Hudson's desire to learn the whereabouts of the hiding
Becky Collins whom he wanted to see or his realization by Ew ngs'
di scovery of his presence that he was in violation of his probation
(R458-459) . In any event his post-homcidal actions renmoving the
body and secreting it in the bushes were | ogical and rational
(R460) .5

It would seemthat appellant's real conplaint is that the
| ower court failed to give sufficient weight to the mtigating
factors that were found.

See Atkins v. Sinaletarv, 965 F.2d 952, 962 (1lth Cr. 1992),
Nixon v. State, 572 so.2d 1336, 1334 (Fla. 1994) (clear that trial
court considered and rejected all mtigating evidence offered);
Robinson v. State, 574 So.2d4 108, 112 (Fla. 1991) (trial court's
conprehensive order discussed all mtigating evidence presented and
reflected it considered it and weighed it); gunsbv v, State, 574
So.2d 1085, 1090 (Fla. 1991) (resoclution of factual conflicts is
solely the responsibility and duty of the trial judge and as
appel late court we have no authority to reweigh that evidence);
Zeigler v State 580 So.2d 127, 130 (Fla. 1991) (no error in weight

trial judge assigned to mtigating evidence; judge could properly

*As noted previously, Dr. Maher’s testinony regarding his parents
not supporting Hudson in his school work was weak.
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consider wtnesses' relationship to defendant and their personal
know edge of his actions in deciding what weight to give their
testimony); Sochor v. State, 580 So.2d 595, 604 (Fla. 1991)
(deci ding whet her famly hi story establ i shes mtigating

circunstances is wthin trial court's discretion); Pettit v. State,

591 So0.2d 618, 621 (Fla. 1992) (decision as to whether mtigation
has been established lies with the trial court); Ponticelli v,

State, 593 so0.2d 483 (Fla. 1991), vacated on other grounds, 113

[

S Qa. 32 (1992), affirnmed on renand 618 So.2d4 154, (Fla.

1993) (rejecting defense argunent that court failed to consider
unrebutted mtigating evidence; trial court found doctor's
testimony “"speculation” and there was conpetent, substantial
evidence to support rejection of the mtigating evidence); Sireci
v. State, 587 So.2d 450 (Fla. 1991) (the decision as to whether a
particular mtigating circunstance is established lies with the
trial judge; reversal is not warranted sinply because an appellant
draws a different conclusion; since it is the trial court's duty to
resolve conflicts in the evidence, that determnation should be
final if support by conpetent, substantial evidence); Hall V.
State, 614 So.2d 473 (Fla. 1993) (record supports trial judge's
conclusion that mtigators either were not established or entitled

to little weight); Sims v. State, So.2d , 21 Florida Law
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Weekly 8320 (Fla. 1996); Kilgoxe v. State, _  So.2d , 21

Florida Law Weekly S345, 347 (Fla. 1996); JopegV, State 648 so.2d

669, 680 (Fla. 1995); gswafford v. State, 533 So.2d 270, 278 (Fla.

1988); Herring v. State, 446 So.2d 1049, 1057 (Fla. 1984); Spencer

y. State, ___ So.2d , 21 Florida Law \Weekly S366 (Fla. 1996).

The trial court adequately conplied with the dictates of

Canpbell v. State, 571 So.2d 415 (Fla. 199%0).¢% ¢f. Barwick v,

State, 660 So.2d 685 (Fla. 1995). Any deficiencies in the form of

the sentencing order is harmess error. see Wickham v. State, 593

So.2d 191 (Fla. 1991).

Hudson's claim is wthout nerit.

fAppellant’s reliance on Lockett v. Qhjo, 438 U S. 586 (1978) is
unavailing since the trial court did not refuse to pernmt the
introduction or consideration of any mtigating evidence.
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ISSUE IIT
WHETHER APPELLANT WAS | MPROPERLY DENI ED THE
RIGHT TO CROSS-EXAM NE THE VICTIM oF HS PRIOR
VI OLENT FELONY.

Oficer Keith Bush testified that he responded to a conplaint
generated by Linda Benjamn at 1:00 a.m on June 1, 1982. Entry to
her residence had been nmade through a bedroom w ndow. There were
signs of a disturbance in the bedroom (Vol. V, R276-279). Defense
counsel objected to the officer repeating what Benjamn told him
claimng a denial of the opportunity to confront w tnesses.
Appel  ant acknow edged he had been convicted (“He plead to it. |
am not saying there is anything wong with the conviction" --
R281). \Wen the court asked if counsel had deposed Benjam n,
defense counsel Donerly replied:

‘That is what | was to do and | tried to

depose her several times and | was put off and

| guess this is the result of it."

(R282) .

The court allowed the witness to testify that Benjamin told him a
man appeared in her bedroom when she awakened. She told himto get
the hell out; he pushed her on the bed, inserted his finger into
her vagina, attenpted to insert his penis. She fought with the

black nmale and screanmed, the children also screaned and the

assailant ran out of the house (R282-283). Appellant's judgnments
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of convictions, Exhibits 2 and 3, were admtted wthout objection
(R286-288). In his closing argument to the jury defense counsel
acknow edged that the state had proven the sexual battery
conviction of Linda Benjamn (Vol. VII, R526). Def ense counsel
noted that the jury had received “a rather dry description from
O ficer Bush of what happened in the sexual battery" (rs26).
Counsel then argued that Dr. Maher testified that appellant told
him he was attenpting to rekindle a romantic rel ati onship and
"obviously went wong" and that Kelley Doster testified that
appel l ant and Linda Benjamn were friends (R526-527). Def ense
counsel then mtigated this aggravator by noting that it was a
second degree felony, "the |lowest and |east serious degree of
sexual battery" (R527). Counsel acknow edged Hudson's pri or
conviction of a violent crime (R530).

This Court has held that it is appropriate in the penalty
phase of a capital trial to introduce testinony concerning the
details of any prior felony conviction involving the use or threat

of violence to the person rather than the bare admssion of the

convi ction. See Tompking v. State, 502 So.2d 415 (Fla. 1986);

WAt erhouse v. State, 596 So.2d 1008 (Fla. 1992); Rhodes v. State,

547 So.2d 1201 (Fla. 1989). In Breedlove v. Sinsletary. 595 So.2d

8 (Fla. 1992), this Court denied habeas corpus relief on aclaim of
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ineffective assistance of appellate counsel where at trial during
the sentencing proceeding a Los Angeles detective testified about
Breedl ove's prior crime and what the sexual battery victim had told
him  The Court denied relief, explaining:

‘In Rhodes we held that playing a tape
recording of the victims recounting the crinme
was error because Rhodes could not cross-
exam ne that recording. Here, however, the

witness wag available for c¢ross-examination,
(emphasi s supplied) (Ig. at 10).

See also Watt v. State, 641 8o.2d 355 (Fla. 1994) (rejecting

defense contention that state presented inproper hearsay testinony
of police officers concerning Watt's prior felonies for failure to
preserve for appeal and "in any event, hearsay evidence of this
nature is admssible in the penalty phase" 1d., at 360).

The Court observed in Finnev V. State, 660 So.2d 674, 683
(Fla. 1995) that victims of prior violent felonies should be used
to place the facts of prior convictions before the jury with
caution; this is particularly true when there is a less prejudicial
way to present the circunstances to the jury. The court explained

that such caution is appropriate because of the potential that the
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jury will unduly focus on the prior conviction if the underlying
facts are presented by the victim of that offense.’
Appellant's attenpt to equate his situation with that in

Gardner v. Florida, 430 U.S. 349 (1977) is unpersuasive. The

defendant in Gaxdner did not have the opportunity to address or
respond to sealed materials in a pre-sentence investigation report;
appel  ant Hudson had the opportunity to respond to the conviction
for the Lisa Benjamn sexual battery. He coul d have taken the
stand and given his version -- (or blame it on the mysterious, non-
exi stent Peabody as he originally did in the MIlIly Ew ngs
investigation) or present his version through surrogates |ike Dr.
Maher as he did do (and avoid cross-exanm nation).

Appel lant's claim should be rejected.

It appears that the state was attenpting to honor the concerns
expressed in Finney, to avoid problems that nmight arise from an
emotional recalling of the events on the stand by the sexual
battery victim Def ense counsel acknow edged there was nothing
wong wth the conviction and that he had tried to depose M.
Benjam n but "was put off" (Vol. V, R281-282). The matter of fact
recitation by Oficer Bush was |ess damaging than requiring victim
Benjamn and as the defense closing argunent indicated the defense
was able to put a positive spin on the incident. Cf., Long V.
State, 610 So.2d4 1268 (Fla. 1993).
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ISSUE |V
WHETHER THE PROSECUTCOR' S ALLEGEDLY
I NFLAMVATORY AND | MPROPER COMMENTS  AND

ARGUMENTS RENDERED APPELLANT'S SENTENCE UNFAIR
AND UNRELI ABLE.

Appel I ant conplains here about the prosecutor's comrent in
opening statenent about the victim being found deconposing,
essentially nude, being infested by bugs (Vol. V, Ri1e0) . There was
no obj ection so the issue has not been preserved for appellate

revi ew. Mordenti v. State, 630 S¢.2d 1080 (Fla. 1994). It was

al so supported by the testinony of Captain Price (Vol. VI, R388).%
Appel lant's conplaint about the prosecutor's comments during

voir dire examnation (Vol. IV, R67, 72, 107) simlarly were

unobj ected to and cannot form the basis for initial challenge here.

See Mordenti supr a. Moreover, her coments constituted neither

fundanental error or error of any kind.

Wth respect to the prosecutor's closing argunent (Vol. VI,
R505-525), the comment at R516 regarding the state of deconposition
of the victims body -- as stated above -- was neither objected to
nor was it unsupported by the evidence (see testimony of Price).

Appel | ant argues that at R508 the prosecutor inproperly argued

®That M. Hudson is annoyed on appeal to be remnded of his
handiwork is hardly a matter of serious consequence. See Muehleman
v. State, 503 so.2d 310 (Fla. 1987).
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wi thout supporting evidence that Hudson reported to his probation
officer the day before the crime and appeared normal. There is no

such comment at R508 but at RS511 the prosecutor made such an

observation -- unobjected to there and thus not preserved for
appeal -- which was supported in the cross-exam nation testinony of
Dr. Maher (R475). Simlarly, the coment at R515 about the

availability of crack cocaine in 1982 was unobjected to and did not
amount to fundamental error requiring the trial court's order for
an unrequested mstrial. Moreover, in Dr. Maher’s testinony,
appel l ant had told soneone in 1982 that he did not have a drug
addi cti on.

Appel lant  conplains that the prosecutor argued about the

victims suffering -- again no objection below for appellate
preservati on, Certainly, there is nothing inproper in reviewng
the facts of the nurder. The prosecutor's reference to the

victims daughter's testinony was appropriate (R523-524) and even
carried the instruction not to consider it in aggravation.
Appel | ant conpl ains about the prosecutor's reference to four mental
health experts retained by the defense -- the only instance where
t he defense interposed an objection bel ow (R520-521) -- and the
trial court ruled that the defense could respond in its closing
argument (R521) which it did by arguing that the state could have
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subpoenaed whatever experts it wanted (rR532). The prosecutor's
argunent was not inproper given the cross-exam nation testinony of
Dr. Maher who admitted that appellant had given several different
versions to mental health professionals over the years (R444) and
that statements of the incident Hudson gave to Maher were
I nconsistent with and contradictory to those given to Dr. Macal uso
and Dr. Wheaton, anong ot hers (R447-457).°

The prosecutor's argument at R510 -- challenged here but not
below -- was a permssible form of advocacy urging that Hudson's
vol untary ingestion of cocaine pronptly upon release fromjail
should not be deened mtigating. There was nothing inproper in the
prosecutor's unobjected to argunent that justice was due to Mlly
Ewings as well as Hudson and that there was no room in the facts
for nercy to appell ant (R523-524). In short, appellant's clains
nmust be rejected since the argunents chal l enged here were not

preserved by objection below Mordenti, supra; Davis v, State, 461

So.2d 67 (Fla. 1984); Rhedeg v, State, 638 So.2d 920 (Fla. 1994).
They did not constitute fundanental error under State v. Smith, 240

So.2d 807 (Fla. 1970); Sochor v. State, 580 8So0.2d 595, 601 (Fla.

1991); Hopking v. State, 632 So.2d 1372, 1374 (Fla. 1994).

*There Was NO inpermssible shifting of the burden; it is the
defense burden to denonstrate mtigation.
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Finally, the arguments constituted legitimte advocacy; any
error would be harmess. State v. DiGuilio. 491 So.2d 1129 (Fla.
1986) . As noted in Muehleman v, State, 503 So.2d 310, 317 (Fla.
1987) (*We cannot, however, rewite on the behalf of the defense the
horrible facts of what occurred or make the slaying appear to be

| ess reprehensible than it actually was.").
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1SSUE V
VWHETHER THE TRI AL COURT ERRED REVERSI BLY | N
PERM TTING THE ADM SSION OF VICTIM | MPACT
EVI DENCE.

Testinony regarding the personal characteristics of the victim
has been authorized by the |egislature and approved by the courts.
Florida Statute 921.141(7) (1992); State V. Maxwell, 647 So.2d 871
(Fla. 4t h DCA 1994), approved 657 So.2d 1157 (Fla. 1995); Stedin V.

State, 632 8o0.2d 1361 (Fla. 1994); Windom v. State, 656 So.2d 432,

438 (Fla. 1995); Archer v. gtate,  So.2d , 21 Florida Law
Weekly 8119 (Fla. 1996); Consalvo v. State, So.2d , 21
Flori da Law Weekly S423 (Fla. 1996); Branch v. State, So.2d

;21 Florida Law Weekly S497 (Fla. 1996) (“Few types of evidence
can denonstrate the victims uniqueness as an individual nore aptly
than a photo of the victimtaken in his or her life before the
crime") . The Court should continue to reject the defense
di sagreenent with Wndom

Appel l ant seens to conplain that the prosecutor used the
victims daughter's testinmony first, prior to the establishment of
a statutory aggravator; it does not appear that this specific
obj ection was urged below and nust be considered procedurally

barred. See Steinhorst v, State 412 So.2d 332 (Fla. 1982);

Qcchicone v, State, 570 So.2d 902 (Fla. 1990). Even if this ‘order
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of proof" challenge were properly preserved and deened to
constitute error, the fact that the testinmony was very brief (R177-
182), the contents were a proper conmentary on the qualities of the
victim and contained no inproper opinions as to the appropriate
penalty deserved [and the prosecutor in closing statenent
specifically informed the jury not to consider it as aggravation --
Vol. VI, R522]1; any error was de minimus and harm ess given the
brutal, unprovoked circunstances of the crine and the nmultiple
aggravat ors. State v. DiGuilio, 491 8o.2d 1129 (rFla. 1986) ;

Windom, supra.
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ISSUE VI

. WHETHER THE STATE PROPERLY EXERCISED |TS
PEREMPTORY STRI KES I N A RACI ALLY
NONDI SCRI M NATORY  MANNER.
Appel | ant next contends that the state inproperly excused

peremptorily a black juror, Siplin, in violation of St-ate v._ Neil

457 8o.2d 481 (Fla. 1984), and its progeny. The record reveals:

"M5. COX: Ckay. And the people who have
joined us, | guess, | really haven't addressed
you yet.

Any of the four people who have joined us
who think that under no circunmstances you' d be
capabl e of recomending the death penalty in
this case?

PROSPECTI VE  JURCRS: (No response.)

MS. cox :  Ckay. And | talk about these
things now because | don't want anybody to not

. know what they're getting into. | mean | want
everybody to go into there know ng exactly
what the process is about.

Because as | said, once we go beyond

this, it's not necessarily too late, Dbut
there's no nore opportunity to have direct
conver sation with the attorneys. It's

possible that in the course of t hese
proceedings not only wll you see M. Hudson

here, but you will hear from nenbers of his
famly. People who will -- who obviously care
for him and you'll realize that your decision

is going to have an effect on them

Now, knowing that, is there anybody here
who thinks they would be incapable of
recommending__the death senaltv when M.
Hud ; ] : - : ]
or his sister, or hig brother or hig father?

Anybodv here who that would -§ust _be go
nmuch pressure that even though vou know it's

right, and even thouch vou know the |ay
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reguires_it. vou don't want to be 1n anv wav a

part of gayvang that in front of his family
MR SIPLIN: (Indicating)”
(emphasi s supplied) (Vol. IV, R25-26).

* * %

"M5. COX. (Ckay. And you're M. Siplin?

MR SIPLIN.  Yes, uh-huh.

MS. COX |'m sorry.

MR SIPLIN  Yes.

MS. COX: And is your position that under
any circunstances you would not be able to
reconmend the death penalty if the -- if you
heard from famly menbers, the defendant, and
they were in the courtroonf

MR SIPLIN. Well, it would be a lot of
doubt in my mnd because I'm a strong famly
man and | don't know if seeing his famly in
the courtroom would affect me sonehow make ny
decision."

(R26-27) .

* k%

"Ms. COX Ckay. Anybody had a cl ose
friend or a fam |y nenber whose been arrested?
MR SIPLIN: (I ndicating)
MS. CASKEY: (I'ndi cating)
M5.  WLLI AVS: (I'ndi cating)"
(R30) .

* Kk %

‘M5, cox : Wiat  was that person's
relationship to you?

MR SIPLIN. That was my nephew.

MS.  cox : Wre you present or close
enough to him that you were famliar with the
facts and circumstances that I|ed to his
char ge?

MR SIPLIN. No, | wasn't,
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M5. cox . Ckay. Did that occur here in

. Hi I | sborough County?
MR SIPLIN  Yes, it did.
MS. cox : Do you have an opinion as to

whet her the outconme of his case was fair?

MR, SIPLIN: I believe it was.

MS.  cox : Anyt hi ng you know about --
anyt hi ng about what you know about the case
that would cause you to harbor any bad
feelings about the court systen®
SI PLI N: No.

COX: The State Attorney's office:
SI PLI N:  No.

COX: O law enforcenent?

SIPLIN: No."

P3P 3

(R32) .
The prosecutor subsequently requested a perenptory challenge on
Siplin and the defense objected on Neil grounds. The prosecutor
expl ai ned:

. ‘MS COX: And, Your Honor, he -- M.
Siplin, al t hough he was equivocal about
whet her or not he would be able to render a
death recommendation with the defendant's
famly in the courtroom he said he was a
strong famly man and it would be very
difficult for him So | don't think he raised
a level of cause, on the other hand, his
answer gave ne concern.

MR. DONERLY: | thought he was reasonably
well rehabilitated.
THE COURT: On the other hand, that is a

race neutral reason. If he weren't a black
man and you wanted to perenptorily challenge
him | think we would all understand why. So
that being the standard, |'m going to find
that is a sufficient reason.

MR.  DONERLY: I just wsh that our

obj ection be clear on that, Your Honor.
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THE COURT:  Okay."
(Vol. 1V, R58-59).

Appel l ant contends that the-explanation was pretextual, not
race neutral and not supported by the juror's answers. The
prosecutor was not using a pretext to elimnate black jurors. The
record reflects that a white juror who simlarly had indicated --
as did Siplin -- a concern about returning a death recomendation
because of the pressure of saying that in front of the defendant's
famly menbers -- prospective juror Del valle -- was also stricken
perenptorily by the prosecutor (Vol. 1V, R26, R104). Appellant
predicates his entire argunent on the footnote observation that the
trial court rejected a state perenptory excusal request on Rhonda
Wlliams (Vol. |V, R80-81) but the court's action does not reflect
a recognition that the prosecutor was acting pretextually only that
the court's conclusion ("I think she's answered all the questions
appropriatel y" -- R81) differed from the prosecutor's stated
concern that the juror may not have been entirely forthcomng in
di scl osi ng both her nephew s and brother's crimnal charges or

convi ctions.

In Melbourne v. State, 679 8o.2d 759 (Fla. 1996) this Court
after reviewi ng parkett v. Elem 514 U S, , 131 L.Ed.2d 834

(1995) issued guidelines encapsulating existing |aw to be used
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whenever a race-based objection to a perenptory challenge is made.
. The Court explained that when the trial court asks the proponent of
the strike to explain the reason for the strike:

“[3-9] At this point, the burden of
production shifts to the proponent of the
strike to cone forward with a race-neutral
explanation (step 2) .® |If the explanation is
facially race-neutral' and the court believes
that, given all the circunstances surrounding
the strike, ® the explanation is not a pretext,
the strike will be sustained (step 3). The
court's focus in step 3 is not on the
reasonabl eness of the explanation but rather
Its genuineness.® Throughout this process, the
burden of persuasion never |eaves the opponent
of the strike to prove purposeful racial
discrimination,??

(Id. at 764).
. The Court added:
“[10-12] Voir dire proceedings are
extraordinarily rich in diversity and no rigid
set of rules will work in every cage.l

Accordingly, reviewing courts should keep in
mnd two principles when enforcing the above
gui del i nes. First, perenptories are presuned
to be exercised in a nondiscrimnatory
manner.'> Second, the trial court's decision
turns primarily on an  assessnent of
credibility and will be affirmed on appeal
unl ess clearly erroneous.?® The right to an
i mparti al jury qguaranteed by article 1,
section 16, 1is best safeguarded not by an
arcane nmaze of reversible error traps, but by
reason and conmon sense."
(Id. at 764-765).




In the instant case the prosecutor's stated reason was both
reasonable and nonracial. The claim nust be rejected.

Finally, even if the issue were deened to be neritorious,
relief should be denied since the claimwas not preserved for
appel l ate review.  Appellant accepted the jury without renewing his

Neil challenge (Vol. 1V, R134). See Joiner v. State, 618 So.2d 174

(Fla. 1993).
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ISSUE VII
WHETHER THE TRI AL COURT | MPROPERLY EXCLUDED

POTENTI AL JURORS ON THE BASIS OF THEIR VIEWS
ON CAPI TAL PUNI SHVENT.

Appel l ant boldly states that six jurors were inproperly
excused for cause based on their response to questions about their
ability to follow the law and to give a reconmendati on of death or
l[ife inprisonnment (Brief, p. 70). Initially, he alludes to

potential jurors Mtes, Downs and Hearsum. The colloquy wth Mtes

reveal s:
"M5. COX ['msorry, Mtes. Ms. Motes,
what is your concern?
MS. MOTES: | wote a letter in telling

them that | cannot say soneone is guilty, and
| tried to get out of this, but they wouldn't

l et nme. And there's no way | could say
someone is guilty of a crine | never saw.

MS. cox : Ckay. Just to followup on
that . In this case you' re not going to be
asked to say whether or not he's guilty or
not . What you'll be asked is to tell the

judge whether or not he should be sentenced to
life in prison wthout the possibility of
parole or the death penalty.

MS.  MOTES: | understand that, but
there's no way | could do that.
V. CoX . so you're incapable of

rendering any kind of --
M5. MOTES: No."
(R16-17) .

The colloquy with Downs is as follows:

"MS. COX: M. Downs?
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MR DOWNS: | don't believe in the
electric chair.

MS.  cox : Are you saying under no
ci rcunstances then you coul d recommend t hat
the death penalty be inposed in this case?

MR DOMS: No."

(R17) .
And M. Hearsum stated:

"M, COX MsS. Hearsum?

MS. HEARSUM:  Uh-huh. | don't think I
could pass that judgment either.

M5. COX: Ckay. And | just want to nake
sure that 1'm clear. I certainly don't nmean
to quarrel wth anybody. | just want to make
sure that we get everybody's position clear
for the record.

Are you sayi ng t hat under no
circunstances you could find or recommend to
Judge Padgett that a sentence of death be
handed down?

MS. HEARSUM: Absolutely not.

MS.  cox No matter what the facts and
evi dence are?

MS. HEARSUM: No.

THE COURT: Ckay. M. --  Counsel,
approach the bench.

M5. COX:  okay.”

(R17-18) .

Defense attorney Donerly initially noted that he had a right
to question the jurors prior to their being excused but wanted to
"confer with co-counsel” (rR18). Donerly told the court: ‘Let ne
talk to everybody and see if they're willing to et themgo at this
point.” (R18), After conferring Donerly reported that he was

"authorized to let them go" (R19). The renoval of Mtes, Downs,
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and Hearsum clearly conported with the requirenents of Wainwright
Yo Witt, 469 U S. 412, 83 L.Ed.2d 841 (1985) as their answers were
sufficient to denonstrate to the trial judge observing their
demeanor an inability or unwillingness to perform their duty and
render a recomendation on sentencing. Appel lant  conpl ains that
these three jurors were not asked followup questions to determ ne
their ability to listen to instructions. It was not necessary for
addi tional questions in light of the clarity of their expressed
views and defense counsel specifically declined the court's
invitation for further inquiry. See concurring Justice Stevens'
opinion in Witt, supra, noting that significance can be attached to
counsel's failure to object or seek clarification. 83 L.Ed.2d 841,
at 859-860.

Appel l ant next focuses on prospective juror Menendez. After
initially indicating non-verbally to questions by prosecutor Cox an
inability to vote for the death penalty, this exchange took place:

"M5. COX: Al right. And let me just go

back and talk to you a little bit. You're
Ms. Pul garon. ["m sorry. I'm | ooking at the
wong -- you're Jennifer Menendez.

MB. VENENDEZ: ( Noddi ng head

affirmatively.)

M5. COX: And | guess basically what |I'm
asking you is when you go back to the jury
roomin this case, do you think that under no
circunstances you would be able to recomend
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to Judge Padgett that Timothy Hudson be
sentenced to death?

MS. NMENENDEZ: Yes, ma’am.”
(R23) .

Thereafter, the state noved to excuse Menendez for cause:

“MS. cox : Your Honor, | think that
Jenni fer Menendez was a cause.
THE COURT: What do you think?

MR, DONERLY: Jennifer Menendez, | don't
have any notes on Jennifer Menendez. What did
she say?

MS. COX: She said about the famly, she
couldn't recommend the death penalty.

MR DONERLY: | thought it was ME roy.
THE COURT: She did, t 00, but she
rehabilitated herself. She, renmenber the

convol uted question, she said she would reject
the cocaine business.

MR DONERLY: | didn't even take a note
about that. 1 have half of ny thing taken up
wi th MElroy. | don't have a thing on
Menendez.

THE COURT: | agree with Ms. Cox. We'll
|l et her go."

(R57-58) .

Appel  ant appears to be arguing that the prosecutor's queries at
R25-26 were inproper; the state answers those questions were not
directed to the nowchallenged Menendez, were not objected to in
the lower court and thus may not be urged for the first tine on

appeal -- Steinhorst v. State, 412 So.2d 332 (Fla. 1982) -- and are

irrelevant to the issue whether Menendez was properly stricken.

Her responses at R23 clearly denonstrated an inability to follow
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the |law since under no circunstances would she be able to recomend
. death.
Finally, appellant points to jurors Gattan and Vasquez.

Juror Grattan stated:

“I could not recommend a death penalty for
someone.
MS. cox : Under no circunstances?
MS. GRATTAN.  Right."
(R120) .

Ms. Vasquez was a nurse and ‘I've taken a pledge to preserve
life” (R120).

"Ms. COX Do you think that by your

profession that that is going to nake it very

difficult or inpossible for you to recomend

someone to death because it's inconsistent?
. MS.  VASQUEZ: It mght be."
(R121) .

The defense neither nade any attenpt to ask rehabilitating
questions or interposed any objection. Cbviously, defense counsel
was satisfied by the answer, tone and denmeanor that excusal was

proper. The trial court properly applied Wainwright v. Witt, 469
U S 412, 83 L.eEd.2d 841 (1985). See also Castro v. State, 644

So.2d 987, 989 (Fla. 1994); Marquard v. State, 641 So.2d 54, 56

(Fla. 1994); Peterka v, State, 640 So.2d 59 (Fla. 1994); Hannon V.

State, 638 So.2d 39, 41 (Fla. 1994); Taylor v. State, 638 So.2d 30,




32 (Fla. 1994); Foster v. State, 614 So.2d 455, 462 (Fla. 1992);

. Johnson v. State, 608 So.2d 4, 8 (Fla. 1992).




ISSUE VIII

WHETHER APPELLANT' S SENTENCE OF DEATH |S BEING
EXACTED PURSUANT TO A PATTERN AND PRACTICE OF

DI SCRIM NATION ON THE BASIS OF RACE, SEX AND
POVERTY.

Appel I ant does not identify where in the record this claim was

presented to the lower court for consideration; if the trial court

did not rule on such an issue, appellant is precluded from
initiating it in this Court. Steinhorst v, State, 412 So.2d 332
(Fla. 1982); occhicone V. State, 570 So.2d 902 (Fla. 1990).
Additionally and alternatively, the claim is nmeritless. See
McClegkey v, Kemp, 481 U.S. 279, 95 L.Ed.2d 262 (Fla. 1987);

Fost er
v. State, 614 So.2d 455 (Fla. 1992).

Appel l ee respectfully requests the Court to specifically find

that this claimis procedurally barred for the failure to present

it below, as well as being neritless.
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ISSUE IX
VWHETHER APPELLANT' S DUE PROCESS Rl GHTS WERE
VI OLATED BY THE COURT'S DENIAL orF THE REQUEST

TO INSTRUCT THE JURY THAT A LIFE SENTENCE
WoULD BE W THOUT PARCLE.

At the jury charge conference this colloquy ensued:

"MR.  DONERLY:  Your Honor, the next point

is |1'm going to request that the State
instruct on present penalty |aw rather than
the law of 1986. Present penalty | aw,

775.982, is that the alternatives of the death
penalty is life in prison with no possibility
of release.

Wi le the defendant certainly can object
on the basis of ipso facto, [sic] we do not so
obj ect. | ndeed, we believe it to be an
enunmerative change in the law, the case |aw,
and | know back fromthe time you were on the
bench the first tine we had these retained for
a half, retained for a third, retained for a
third, and the case |aw developed if sonebody
was arrested and wanted to be retained for a
hal f because of time basis, he was sentenced
to retained for a third.

The reason it is ny -- | think it's an
enunerative change is because life 25 was
always life without parole anyway. The only
difference was it mght -- it had the
unfortunate effect from the point of view of
the accused of fooling juries into believing
ot herw se.

| think this is further true because M.
Hudson committed his crine during a period of
tim after which parole was essentially
obliterated, which would have been 1984, and
this crime was in 1986.

So it would be a dual position because
life wthout parole was -- although | see a
couple Second District Court of Appeal cases
that in dictum says they think the parole
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conmmission in 2009 will find that there's

' still parole eligibility for the life 25g,
but, secondly, that it is not ipso facto [sic]
because the -- because it's an enunerative

change in the law, and, third, to the extent
it is ipso facto [sic] we specifically waive
it

M. Hudson, is that correct?

THE DEFENDANT: Yes, Sir.

THE COURT:  How about that, M. Cox?

M5. COX:  Your Honor, | think that it is
clearly ipso facto [sic] because it does
clearly increase the permssible penalty, and
although | would have no objection at all to
the Court sentencing him to life wthout any
possibility of parole instead of saying life
W thout possibility of parole for 25 years,
the fact of the matter is that would be an
illegal sentence. He can't agree to an
illegal sentence, and it would be a point on
direct appeal or 3.850.

THE COURT: | don't think the Court can

. take judicial notice of the things you say,
M. Donerly. That may be the way we think
things are going, although | heard at a
semnar one tine, I heard a prisoner doing
such a sentence telling anong other things
that he expected to be released at end of 25,
the thrust of his release was because the only
person in the world | would ever kill 1've
al ready killed.

So, anyway, the Court can't take judicial

notice of those things. \Wether | agree wth
you or not is beside the point. | think Ms.
Cox is right."

(Vol. VIl, R493-495).
The trial court instructed the jury that if they found the

aggravating circunstances did not justify the death penalty or that

if six or nore voted that Hudson should not be sentenced to death,
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the advisory sentence should be one of Ilife inprisonment wthout
the possibility of parole for twenty-five years (Vol. IIl, R358,
361; Vol. VII, R546, 550).

First, appellant's claim should be deened procedurally barred
as appellant acquiesced to the |ower court's determnation wthout
citing contrary legal authority to the lower court's understanding
of the law (indeed, defense counsel suggested dicta fromthe
District Courts of Appeal indicated the availability of parole).
See Lucag v. State, 376 So.2d 1149, 1152 (Fla. 1979).

Secondly, Simmons v. South Carolina, 512 U. S. , 129 n.Ed.24d

133 (1994) does not require relief to appellant. Unlike Sinmons

‘future dangerousness"” is not a statutory aggravator upon which to
predicate the inposition of a sentence of death in Florida, the
prosecutor did not argue Hudson's ‘future dangerousness” in closing
argunment (Vol. VI, Rrsos-525) and the trial court correctly
instructed the jury (since appellant conmtted the rmurder in 1986
prior to the amendment of F.S. 775.082(1)) that the two options
available were death or life inprisonment wthout eligibility for
parole for twenty-five years, The lower court's action did not

violate SiLnmons. See also Allridae v. Scott, 41 r.3d 213, 220-222

(5th Cir. 1994).

Relief must be denied.
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ISSUE X

VWHETHER THE DEATH SENTENCE RESTS ON AN
UNCONSTI TUTI ONAL AUTOVATI C AGGRAVATI NG
Cl RCTIMSTANCE.
Appel 'ant contends that Florida Statute 921.141(5) (d) (capital
felony conmitted while engaged in the commission of a burglary) is

unconstitutional because it is an automatic aggravator. This claim

has been repeatedly rejected by this Court. See Jark v. State,

443 gp.24 973 (Fla. 1983); Bertolotti v. State, 534 So.2d 386 (Fla.

1988); Tavior v.Stat-p, 638 gc.2d 30 (Fla. 1994); cert. denied, 130

L.Ed.2d 424 (1994); stewart v. State, 588 8o0.2d 972 (Fla. 1991).

The contention should be rejected again.
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(1)

1SSUE XI
WHETHER  APPELLANT'S  ALLEGED ABSENCE FROM
CRITICAL STAGES OF THE PROCEEDI NGS PREJUDI CED
H S PENALTY PHASE.

Appellant alludes first to the beginning of the voir dire

pr oceedi ngs. Def ense counsel Donerly requested a bench conference

to discus whether the jury should be told that appellant had been

sentenced to |life without parole on another count (R IV, p. 4).

The record does not reflect that appellant was not present; no

conpl ai nt

was submtted that he was not permtted to participate.

Def ense counsel inforned the court that the matter need not be

i medi ately resolved on the appropriate instruction to the jury

(R5-6) .

The court inforned the jury of Hudson's presence in the

courtroom (R7). Ten pages |ater when prospective jurors Mtes,

Downs, and Hearsum denonstrated an inability to follow the |aw and

make a

recommendation of death or |life inprisonnent, the court

I nqui red of counsel:

"THE COURT: Should we go ahead and bunp

these people like | do in ordinary cases, or
do you want to question then?
MR,  DONERLY: | have a right to question

t hem Let me confer with co-counsel.”
(R18) .
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"MR. DONERLY: Let me talk to everybody
. and see if they're willing to let them go at

this point.
THE COURT:  Okay.
(Counsel conferring)
MR DONERLY: |'m authorized to let them
go, but | would certainly Iike to hear what
Nunber 6 says. She's one of the two blacks in
the first twelve.
THE COURT: I'Il hold off until we finish
with her."
(R18-19) .
After further inquiry in open court wth prospective juror
Giffith, she along with Mtes, Downs, and Hearsum were excused
(R20-21) .
No conplaint was advanced that appellant was absent or unable

to participate. Relief is unavailable. Boyett v State, So.2d
;21 Florida Law Weekly S535 (Fla. 1996).

(2) During the prosecutor's closing argunent, defense counsel
objected and approached the bench. The court listened to the
def ense objection and ruled that the defense could respond in
closing argument (R521). No request was make for appellant to also
appear at the bench.

(3) At the close of Oficer Bush's testinony, defense counsel
approached the bench to interject objection and to correct

typographical errors on exhibits. Defense counsel did not object

to the admssibility of Exhibit 2 (R286-288). No request was nade
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or objection submitted to appellant's presence at the bench
conference.

Appellant was not denied the right to be present at any
critical stage; nmoreover, his failure to invoke his right to be
present at a bench conference should operate as a waiver. Cf£.
United States v. Gaanon, 470 U.S. 522, 84 L.Ed.2d 486 (1985).
Moreover, as Gaanon, supra, notes the presence of a defendant is a
condition of due process to the extent that a fair and just hearing
woul d be thwarted by his absence and to that extent only. 84
L.Ed.2d at 490. Appellant was present in court and even if he did
not step up to the bench conference, his presence was not mandated
to insure a fair and just hearing. See, e.g., Hall V. Wainwright,
805 F.2d 945 (11th Cir. 1986); Garcia v. State, 492 So0,2d4 360 (Fla.

1986); Hodges v. State, 595 8o.2d 929 (Fla. 1992); Harvey v. State,

529 So.2d 1083 (Fla. 1988); Turpmer v. State. 530 So.2d 45 (Fla.
1988);, Conev v, State, 653 s.2d 1009, 1012-1013 (Fla. 1995); United

States v, Provenzano, 620 r.2d 985 (3rd Cir. 1980); United States

v. Gradskv, 434 F.2d 880 (5th Gr. 1970). See also Wisht .

State, _  So.2d , 21 Florida Law Weekly S498 (Fla. 1996) (bench

conference initiated by defense counsel to discuss a prosecutor's

"doodling" was not a critical stage requiring the presence of the
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defendant at the bench; especially where defense counsel gave no

. hint that his client wished to be present).




ISSUE XII

VWHETHER RULI NGS BY THE TRI AL COURT DENI ED
APPELLANT A FAIR TRIAL.

Appel lant  correctly points out that a nunber of pretrial
motions were filed andreceived adverse rulings by the |ower court.
Since appellant makes no effort to present legal argument on this
claim in support of his contention that judicial error occurred,
the point nust be deened barred and abandoned. See Duest V.
Duagexr, 555 So.2d 849, 852 (Fla. 1990) (‘Merely making reference to
argunents below without further elucidation does not suffice to
preserve issues, and these clains are deemed to be waived."); Kight
v. Duaaer, 574 go.2d 1066, 1073 (Fla. 1990); see also Polyglycoat
Corporation v. Hrsch Distributors, Inc., 442 So.2d 958, 960 (Fla.
4th DCA 1983) (1t is the duty of counsel to prepare appellate
briefs so as to acquaint the Court with the material facts, the
points of law involved, and the legal arguments supporting the
positions of the respective parties").

Appel lee notes that many of the pretrial notions alluded to
are routine, pro forma contentions which have been routinely denied

and rejected by trial courts and this Court.
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ISSUE XITIT
VWHETHER THE AGGRAVATI NG Cl RCUMSTANCE OF PRI OR
VI OLENT FELONY 1S UNCONSTI TUTI ONALLY VAGUE AND
OVERBROAD AND | MPROPERLY APPLIED IN TH S CASE,

Appel lant's pretrial notion challenging on vagueness and
overbreadth grounds the prior violent felony aggravator and the
instruction was denied (R213-219, R613). The defense did not
propose an alternative instruction. Appellee respectfully submts
that appellant's failure to propose what he perceived to be a
satisfactory jury instruction should be deened a procedural default
precluding appellate review

Additionally, appellant does not have standing to conplain
that the prior felony conviction aggravator has been inpermssibly
interpreted to include convictions pending appeal or to include
cont enpor aneous violent felony conviction since neither condition

describes Hudson's circunstance. Appellant was convicted in 1982

of sexual battery on Linda Benjamin. ¢f. Morehead v. State, 383

So.2d 629 (Fla. 1980) (rejecting constitutional challenge where

argument did not apply to the facts of the case).

The challenged aggravator does not contain any vague terms,
unli ke the former HAC instruction, which would not be understood by
the jury. Cf. Whitton v. State, 649 So.2d 861, 867, n 10 (Fla.

1994) . Finally, this  Court has consistently rejected
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constitutional challenges to the death penalty statute. See, e.g.,

660 So.2d 244, 252-253 (Fla. 1995); Spencexr v.

State., 645 So.2d 377, 384 (Fla. 1994); Fotopoulos v. State, 608

So.2d 784, 794, n 7 (Fla. 1992).
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ISSUE XIV
WHETHER THE JURY WAS | MPROPERLY LED TO BELI EVE

THAT THE RESPONSI BILITY FOR THEI R ACTI ONS
RESTED ELSEWHERE

Appel 'ant next conplains that the trial court instructed the
jury that the final decision as to what punishnment should be
i mposed was the court's responsibility (Vol. VII, R543). The court
also instructed the jury it was their duty to provide an advisory
sentence based on whether sufficient aggravating circunstances
exi sted and whether sufficient mtigating circumstances existed to

outwei gh the aggravating, that their advisory sentence was to be

based on the evidence (rR543-544) and that

‘The fact that the determ nation of
whet her you reconmend a sentence of death or
sentence of life inprisonnent in this case can
be reached by a single ballot should not
i nfluence you to act hastily or w thout due
regard to the gravity of these proceedings.
Before you ballot, you should carefully
wei ght, sift and consider the evidence, and
all of it, realizing that a human life is at
stake, and bring to bear your best judgment in
reaching your advisory sentence."”

(R549) .

Appel lant's conplaint regarding the court's instruction nust
fail because it is neritless. The trial court's instruction did
not inproperly dimnish the jury's role nor was it erroneous.

Gossman v, State, 525 So.2d 823 (Fla. 1988); Conbs v. State, 525
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So.2d 855 (Fla. 1988); Harich V. Duager, 844 F.2d 1464, 1473-1474
(11th Gir. 1988).

Wth respect to the challenges now made to the comments during
voir dire inquiry (R 1V, 3, 55-57, 79, 104), suffice it to say
there was no objection to the Court's observation at R3 (which
merely mentioned the jury would recommend |ife wthout parole or
death) and the other remarks were made by defense counsel inquiring
as to their thoughts on a recommendation that would be given great

weight .10

o7t was not the prosecutor but defense counsel Donerly who nade the
remark cited at R93.
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1 SSUE XV

WHETHER THE DEATH PENALTY CONSTI TUTES CRUEL
AND UNUSUAL PUNI SHMENT IN THAT IT IS APPLIED
N AN ARBI TRARY AND CAPRICI QUS FASH ON.

Appel  ant does not identify where in the trial court record he
has preserved for appellate review by objection or conplaint below
this argunent. If he did not urge it below, it nust be deened
procedurally barred. Steinhorst V. State, 412 So.2d 332 (Fla.
1982) ; Qcchicope V. State, 570 So.2d 902 (Fla. 1990)

Even if the claim had been preserved, it would be meritless.

This Court has repeatedly and consistently rejected simlar attacks

on the death penalty statute. See, e.g., Johnson v. State, 660

S0.2d 637 (Fla. 1995); Hunter v. State, 660 So.2d 244 (Fla. 1995);

Thompgon v. State, 619 So.2d 261 (Fla. 1993); Wuornos v. State, 644
So.2d 1000 (Fla. 1994); Spencer v. State, 645 So.2d 377 (Fla.

1994) . See also, Tavlior v. State, 638 80.2d 30 (Fla. 1994);

Stewart v. State, 588 So.2d 972 (Fla. 1991); Gamble v. State, 659

So.2d 242, 246 (Fla. 1995); Ppope v. State, __ So.2d _ , 21

Florida Law Wekly S257 (Fla. 1996); Sins v. State, __ go.2d

21 Florida Law Veekly s320 (Fla. 1996); Williamson v. State,

[P

So.2d , 21 Florida Law Wekly S383 (Fla. 1996).
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ISSUE XVI

VWHETHER THE | NSTANT TRI AL WAS FRAUGHT W TH
PROCEDURAL AND SUBSTANTI VE ERRORS.

Appel l ant contends that the ‘sheer nunmber and types of error
involved in his resentencing” (Brief, p. 96) require reversal.
Since he does not wth specificity identify them here, appellee
urges this Court to reject the claim There are no errors singly
or in conbination that mandate reversal. Accordingly, the sentence

of death nust be affirmed.!?

Uat page 99 of his brief appellant indicates that there are other
unstated cl ai ns. The failure to brief them constitutes an

abandonnment and procedural default. See Duest v. Duaser, 555 So.2d
849, 851-852 (Fla. 1990).
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CROSS- APPEAL | SSUE |

WHETHER THE LOWER COURT ERRED I N FAI LI NG TO
I NSTRUCT THE JURY ON THE HAC FACTOR

The lower court erred in concluding that the law of the case
doctrine precluded the state from urging the applicability of the
HAC aggravator (vol VII1, R492), This Court has held that the
clean slate rule is applicable to resentencing proceedings.

"Applying these principles to the case
before us, we find that no doubl e jeopardy
violation occurred. Bullington is not
applicabl e because neither the trial judge nor
this Court on review found that the State
failed to prove its case that the defendant
deserved the death penalty. Because there was
no acquittal of the death penalty, the State
was not barred from resubmitting the

. aggravating factors not found by the judge in
the original penalty phase proceeding. See
al so zant v. Redd, 249 G. 211, 290 s.E.2d4 36
(1982) (if death-sentenced defendant overturns
sentence on technical grounds, the sentence is
nullified and the State and defense start
anew, on resentencing the State may offer any
evi dence on aggravating ci rcunst ances,
including those submtted to the first jury
but not listed by the jury in support of the
death sentence), cert. denied. 463 U S 1213,
103 s.ct. 3552, 77 L.Ed.2d 1398 (1983); State
v. Koedati ch, 118 N.J. 513, 572 A.2d 622
(1990) (double jeopardy did not prevent State
upon resentencing from relying on aggravating
factors not unanimusly found by the jury in
the initial sentencing proceeding); Hopkinson
v. State, 664 P.2d 43 (Wyo.) (allowng
resent enci ng jury to consider evi dence
concer ni ng aggravating circunstances deened

o .




inapplicable in first penalty hearing did not
violate double jeopardy), cert, denied. 464
U.S. 908, 104 S.Ct. 262, 78 L.Ed.2d 246
(1983). Contra State v. Silhan, 302 N.C. 223,
275 S8.E.2d 450 (1981) (if upon defendant's
appeal of death sentence, the case is remanded
for a new sentencing hearing, the State is
precluded from relying on any aggravating
circumstances of which it offered insufficient
evidence at the hearing appealed from).

This Court has applied the "clean glate"
rule to resentencing proceedings. We have
held that a resentencing is a completely new
proceeding and a resentencing judge is not
obligated to find mitigating circumstances
found by the first judge. See King v. Dugger,
555 S8o0.2d 355, 358 (Fla.1990). See also.
Teffeteller v. State, 495 So.2d 744 (Fla.1986)
(resentencing should proceed de novo on all
issues bearing on the proper sentence). In
King, we held that "a mitigating circumstance
in one proceeding is not an 'ultimate fact'
that collateral estoppel or the law of the
case would preclude being rejected on
resentencing." King, at 358. Moreover, we
have held that a trial judge may properly
apply the law and is not bound in remand
proceedings by a prior legal error. Spaziano
v. State, 433 So.2d 508, 511 (Fla.1983),
aff 'd. 468 U.S. 447, 104 S.Ct. 3154, 82
L.Ed.2d 340 (1984).

Preston does not suggest that a
resentencing judge ig bound by a prior judge's
rejection of mitigating circumstances. The
regentencing judge here found Preston's age to
be a mitigating factor while the original
trial judge rejected that factor. Nor does
Preston advance any basis for distinguishing
between that situation and the finding of an
aggravating circumstance on resentencing that
was not found by the original sentencer. The
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basic premse of the sentencing procedure is
that the sentencer consider all relevant
evi dence regarding the nature of the crime and
the character of the defendant to determ ne
the appropriate puni shrent . See  Sec.
921.141(1), Fla.Stat. (1989). This is only
acconplished by allowing a resentencing to
proceed in every respect as an entirely new
proceedi ng. (FN2)

Preston v. State, 607 So.2d

404, 408-409 (Fla. 1992).

Accord, Hall v. State, 614 go.2d 473, 477 (Fla. 1993) (». . ,

because a resentencing is a totally new proceeding, the
resentencing court is not bound by the original court's findings");

Merck v State, 664 So.2d 939, 945 (Fla. 1995) (J. Wells,

concurring).

The trial court erred in concluding that the law of the case
doctrine had any applicability whatsoever herein. As explained in
Florida Jurisprudence 2d Appellate Review § 414 - 415, pp. 566-568

§ 414. In general; definition

"Law of the case" refers to the principle

Lthat the questions of law decided on gppeal to
a—court—of _ul timate resort must dgovern the

case inthe sanme gourt and the trial court
t hr ough al subsequent stages of the

proceeding. O, as otherwi se stated, whatever
is once established between the same parties
in the sane case continues to be the | aw of
the case, whet her correct on genera

principles or not, so long as the facts on
whi ch such decision was predicated continue to
be the facts of the «case.?” GCenerally,

therefore, when a reviewing court in deciding
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a case states in its opinion a principle or
rule necessary to the decision, that principle
or rule becones the |law of that case.” and
must be adhered to throughout all subsequent
st ages and proceedings,” both in the | ower
court’” and upon any succeeding appeal, @
although it would be wong to say that an
appellate court is wholly wthout authority to
reconsider and reverse a previous ruling that
is "the law of the case.”® Such principles or
rules adjudicated by an appellate court.

therefore  are ordinarily no longer open for
di scussion and consideration.® This is true
al so where questions are decided on an appeal
from an interlocutory order.?®

The general doctrine of the |aw of the
case applies equally to appeals from inferior
courts. For exanple, where a judgnent of the
Grcuit Court on appeal reversed judgment of a
| ower court which had entered a final judgnment
against the plaintiff on a denmurrer, such
j udgnent settled the |aw of the case to the
extent that if the plaintiff proved its case
as alleged and if no countervailing defense
were offered and established, the plaintiff
was entitled to recovery.®

§ 415. Di stinguished from stare decisis and
res judicata

‘Law of the <case" is a limted
application of the doctrine of res judicata.
The latter neans that the judgnent of a court
of conpetent jurisdiction directly rendered on
a particular issue is conclusive as to the
parties and the issues decided in the sane or
any other controversy. The fornmer applies
only between parties to an appeal in
proceedi ngs subsequent to the appeal as to
such questions as were considered and decided
on the appeal.®®

(enmphasi s supplied).
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This Court on Hudson's |ast appeal did not settle the question of
| aw, which would be binding on remand to the circuit court, as to
whet her the HAC aggravating factor was appropriate to be applied.
Thus, there was no law of the case binding on the trial court. The
instant case is in contrast to cases like Henry v. State, 649 So.2d
1361 (Fla. 1994), where the court had previously resolved on appeal
a suppression hearing issue.

The trial court erred in concluding that the state was barred
by the law of the case doctrine from urging the applicability of

the HAC statutory aggravating factor and the court should enter its

order on the instant cross-appeal reversing that determ nation.




CROSS- APPEAL | SSUE | |

WHETHER THE LOWER COURT ERRED I N FAILING TO
FIND THAT THE | NSTANT HOM Cl DE WAS ESPECI ALLY
HEI NOUS, ATROCI QUS OR CRUEL.
This Court has consistently upheld a finding of HAC where the
victim has been killed with nmultiple stab wounds. See Hansgbroudgh

v. State, 509 So.2d 1081 (Fla. 1987): Nibert v. State, 508 So.2d 1

(Fla. 1987); FEloyd v. State, 497 So.2d 1211 (Fla. 1986); .Johnston

v. State, 497 So.2d 863 (Fla. 1986); Hardwick v. State, 521 So.2d

1071 (Fla. 1988); Floyd v. State, 569 So.2d 1225 (Fla. 1990);

Haliburton v. State, 561 So.2d 248 (Fla. 1990); PRittman v. State,

646 So.2d 167 (Fla. 1994).

See also Atwater v. State, 626 So.2d 1325 (Fla. 1993) (victim

stabbed at least forty times; nedical exam ner testified that
injuries occurred while victimwas alive and that the death or
unconsci ousness, would not have occurred until one to two mnutes

after the nost serious life threatening wounds to the head were

inflicted); Trotter v. State, 576 So.2d 691 (Fla. 1990) (seventy

year old wonman stabbed at |east seven tines); Davig v State 648

S80.2d 107 (Fla. 1994). And in Derrick v. State 641 So.2d 378, 381

(Fla. 1994) this Court opined:
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[5] Regarding the heinous, atrocious, or
cruel aggravating factor, the trial court's
order states:

[TThe evidence indicates that the
victims body sustained thirty-three
(33) knife wounds, thirty-one (31)
of which were characterized as stab
wounds and two (2) of which were
characterized as puncture wounds.
Sonme of the wounds noted by [the
medi cal examiner] were characterized
as defensive wounds. The scene of
the crine indicated that, after the
initial attack, the victim traveled
approxi matel y twenty (20) feet,
trailing blood along his path of
travel, before falling to the ground
where he ultimately died fromthe
conbi nati on of blood | oss and the
col I apse of his |ungs. [ The nedi cal
exam ner] noted that many of the
numerous sStab wounds woul d have
been extrenely painful although [he]
was unable to say exactly when the
victim | ost consciousness, the three
defensive wounds noted by [the
medi cal exam ner| woul d indicate
t hat the wvictim experienced a
pre-death apprehension of physical
pain and death while making his
unsuccessf ul effort to def end
hi nsel f.

This  Court has consistently upheld the
hei nous, atrocious, or cruel aggravator where
the victim was repeatedly stabbed. Fl oyd v.
State, 569 So. 2d 1225, 1232 (Fla. 1990),
cert. denied, 501 US. 1259, 111 8.Ct. 2912,
115 L.Ed.2d 1075 (1991); Haliburton v. State,
561 So. 24 248, 252 (Fla. 1990), cert. denied,
501 U. S. 1259, 111 S.C. 2910, 115 L.Ed.2d
1073 (1991); Nibert v. State, 508 So. 2d 1, 4
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(Fla. 197); Johnston v. State, 497 So. 2d 863,
8971 (Fla. 196) . We reject Derrick's
contention that the victim may have been
unconscious during the attack. This claimis
particularly unbel i evable in [ight of
Derrick's own confession indicating that the
victim was screamng as he was being stabbed.
In the instant case, nedical examner Dr. Charles Diggs testified
that the autopsy on MIlly Ew ngs reveal ed the presence of four stab
wounds over the upper torso area, one on the left and one on the
right side of the chest, a third over the left shoulder and one
right lateral mdline stab wound. Al were lethal penetrating into
the lungs, causing bleeding into the |ungs and produci ng shock
(Vol . VI, R299-300). The wounds were three inches deep (R301-302).
Ewings was in a "severe amount of pain® and consciousness would
| ast about two minutes (R305). A defensive wound was on the finger
(R306). Testinony was adduced that the victim screaned while being
attacked (Vol. V, Rz214, 241).
In addition to the victims physical pain and suffering, fear
and enotional strain may be considered as contributing to the

hei nous nature of the nurder, even if the death was al npost

I nst ant aneous. Preston v. State, 607 so.2d 404 (Fla. 1992). In

this case death or unconsciousness would not have occurred
i mediately, but would have taken at |east a couple of ninutes. In
this case like in Magon v, State, 438 So.2d 374 (Fla. 1983), Molly
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Ewi ngs was not killed quickly and painlessly, but she |ingered
aware of what was happening to her as her lungs filled with blood.
The fact that the victimwas attacked in her own hone w thout
provocation after she had gone to bed nay also be considered. See
Haliburton v, State, 561 So.2d 248 (Fla. 1990) (victim was man who
was attacked as he slept in bed); Elovd v, State 569 So.2d 1225

(Fla. 1990); Watt v. State, 641 so.2d 1336 (Fla. 199%4).

Any contention that appellant did not intend any suffering to
acconpany the homcide is frivolous. The HAC factor is viewed nore
fromthe perspective of the victimrather than the defendant.

Hitchcock v. State, 578 8o.2d 685 (Fla. 1990), and this case did

not involve a shooting to the head which frequently results in
I nst ant aneous deat h.
The trial court erred in failing to consider and to find the

presence of the HAC aggravator
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CROSS-APPEAL ISCUE III

. WHETHER THE LOWER COURT ERRED I N FAI LI NG TO
CONSI DER AND APPLY THE AGGRAVATING FACTOR OF
CAPITAL FELONY COW TTED WHILE UNDER A
SENTENCE OF | MPRI SONVENT OR COMMUNI TY CONTROL.
F.S. 921.141(5) (a).

| N Hitchcock V. State, 578 So.2d 685 (Fla. 1990), this Court

rejected an ex post facto argunent simlar to that advanced by

Hudson:
[27] In our original opinion in this case, we
noted that the court could have found
commtted by a person under sentence of
i mprisonnment in aggravation because Hitchcock
was on parole at the time of this crine. 413
so. 2d at 747 n. 6. The court found this
aggravat or applicable on resent enci ng.
H tchcock now argues that this is an ex post
. facto violation and constitutes doubl e

j eopardy because this Court did not recognize
parole as the equivalent of being under
sentence of inprisonnment until Aldridge v.
State, 351 so. 24 942 (rFla. 1977), cert.
denied, 439 U.S. 882, 99 g.Ct. 220, 58 L.Ed.2d
194 (1978). Resent enci ng pr oceedi ngs,
however, are conpletely new proceedings. King
v. Dugger, 555 So. 24 355 (Fla. 1990). These
ex post facto and double jeopardy clainms are
of no nmerit because the resentencing occurred
after we released Aldridge. See Spazi ano V.
State, 433 so. 2d 508 (Fla. 1983), aff'd, 468
U.S. 447, a04 s.ct. 3154, 82 L.E4d.2d 340
(1984).

The courts have upheld new y-enacted or new case |aw

interpretations of aggravating factors applied to persons who prior




thereto had conmitted their offenses. See, e.g., Wth regard to

the CCP aggravating factor Conbs v. State, 403 So.2d 418, 421 (Fla.

1981); Zeialer v, State, 580 So.2d 127 (Fla. 1991); gSireci v.

State, 587 So0.2d4 450, 454 (Fla. 1991); Foster v. State, 614 So.2d

455, 461, n. 7 (Fla. 1992); see also Valle v. State, 581 So.2d 40,
47 (Fla. 1991) (upholding against an ex post facto challenge the
new aggravator that the victim was alaw enforcenment officer
engaged in the performance of his official duties since this was
not an entirely new factor and the defendant was not disadvantaged

by its application). Jackson v. State, 648 So.2d 85 (Fla. 1994);

Hitchcock v. State, 578 So.2d 685, 693 (Fla. 1990), vacated on
other grounds, 120 L.Ed.2d 892 (1992) (use of on parole to support
under sentence of inprisonment aggravator when resentencing

occurred after decision announced in Aldridge v. State., 351 So.2d

942) .

Appel l ant argued that the Conbs-Valle line of cases is

di stingui shabl e because the new aggravating factors at issue there
were not entirely new but a part of what had been the |aw. The
same is true here. The legislature has not added a whole new
aggravator not previously enacted but has only explained that
community control jg and has the same effect asa sentence of

i mprisonment. F.S. 921.141(5)(a). See also State v. Snmith, 547
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So.2d 613, 617 (Fla. 1989) (J. Shaw, concurring in part and
di ssenting in part) (citing Lowry v. Parole and Probation
Commigsion, 473 So.2d 1248, 1250 that where an anendnent to a
statute is enacted soon after controversies arise as to the
interpretation of the original act a court may consider the
anmendment as a legislative interpretation of the original |aw and

not as a substantive change thereof). State v Janier, 464 So.2d

1192 (Fla. 1984); Lincoln V. Florida Parole Conmission, 643 So.2d
668 (Fla. 1st DCA 1994).

In Colling v. Younablood, 497 U S. 37, 111 L,Ed.2d 30 (1990),
the Supreme Court revisited its ex post facto jurisprudence and
cited wth approval the formulation in an earlier decision Beazell

v. Chio, 269 U S 167, 70 L.Ed 216 (1925):

‘It is settled, by decisions of this Court so
wel | knowmn that their citation may be
di spensed  with, that any statute Wwhich
punishes as a crime an act previously
commtted, which was innocent when done, which
makes nore burdensone the punishnment for a
crime after its commssion, or which deprives
one charged wth crine of any defense
avai l able according to law at the tine, when
the act was committed, is prohibited as ex
post facto. ld. at 169-170, 46 S. . at 68-
69."

‘The Beazell formulation is faithful to our
best know edge of the original understanding
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of the Ex Post Facto clause:

Legislatures nmay not retroactively alter

the definition of crimes or increase the

puni shment for crimnal acts.”

(497 U.S. at 42-43)

In Collins, after overruling two prior precedents which the Court
felt had extended ex post facto protection unjustifiably to any
situation which altered the situation of a party to his
di sadvant age, determned that a Texas statute which allowed
reformation of inproper verdicts did not punish as a crine an act
previously committed which was innocent when done, did not nake
more burdensome the punishment for a crime after its conmssion,

did not deprive one charged with crime of any defense according to

law at the tine when the act was conmitted was not prohibited by

the ex post facto clause. See also California Dept., of Corrections

v. Mrales, 514 US ___ 131 r.Ed.2d 588, 115 s.Ct. 1597, 1608, n

3 (1995) (‘After Collins, the focus of the ex post facto inquiry is
not on whether a |egislative change produces sone anbiguous sort of
'di sadvantage' . . . but on whether any such change alters the
definition of crimnal conduct or increases the penalty by which a
crime is punishable. ")

In the case sub judice, the legislature's amendnent to F.S.
921.141(5) (a) explaining that the aggravator included a capital
felony commtted while under conmunity control neither altered the
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definition of the crine of first degree murder or increased the
penalty by which a crine is punishable. The ex post facto change
would not be violated by application of the factor to M. Hudson.

Appellant is not aided by Trotter v. State, 576 So.2d 691

(Fla. 1990). There, this Court determ ned, over the dissent of
Justices McDonald and Gines, that the trial court erred in
treating a violation of comunity control as an aggravating factor
(capital felony commtted by a person under sentence of
inprisonnent -- F.S. 921.141(5)(a)). The | egislature has now

clarified that the aggravator enunerated in (5)(a) pertains to a

capi tal felony commtted by a person "under sentence of
i nprisonnent or placed on comunity control." The intervening
decision in Trotter suggesting a contrary understanding -- now

corrected by the | egislature establishing what the |egislative
intent had been -- is of no nonment. As this brief was being

conpl eted, this Honorable Court decided Trotter v. State, So.2d

___, (Fla. Case No. 82,142, Decenber 19, 1996) agreeing with much

of the foregoing analysis and receding from Trotter (1), supra.

98




CONCLUS ION

For the foregoing reasons, argunents and authorities the
i mposed sentence of death should be affirmed.

Additionally, the Court should determne on the cross-appeal
i ssues that the lower court erred in failing to consider and find
the aggravating factors of especially heinous, atrocious or cruel,
F.S. 921.141(5) (h), and that the capital felony was conmtted by a
person under sentence of inprisonment or placed on community
control, F.S. 921.141(5) (a).
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