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PRELI M NARY STATEMENT

This proceeding involves the direct appeal of the Grcuit
Court's inmposition of a death sentence in the 1995 retrial of M.
Hudson's capital punishnent phase. The State cross appeal ed sone
rulings of the trial court. M. Hudson wll only address the
issues raised in his appeal as to the legality of the proceedings
bel ow and appropriateness of his death sentence. M. Hudson wll
address the State's cross appeal issues as necessary in his
Answer Brief.

Citations in this brief to designate record references are
to the page nunmber and the volune of the Record of the Grcuit
Court proceedings below, for instance "R. VI 260-261." Al other
citations will be self explanatory or wll otherw se be

expl ai ned.

REQUEST FOR ORAL ARGUMENT

M. Hudson has been sentenced to death. This Court has
consistently allowed oral argunent in other capital cases in a
simlar procedural posture. A full opportunity to air the issues
through oral argunent would be an aid to the Court and the
parties. Gven the seriousness of the clains and the stakes at
i ssue, M. Hudson respectfully requests that the Court permt

oral argument in this case.
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STATEMENT OF THE CASE
This case involves the appeal of a resentencing to death in
a capital case. Tim Hudson was convicted and sentenced to death
in Hllsborough County on February 6, 1987. On the first direct
appeal this court affirmed M. Hudson's conviction and death
sentence, with three justices dissenting as to the death sentence
Hudson v. State, 538 so0.2d 829 (Fla. 1989) (hereinafter Hudson

I)'. In a separate opinion, Justices Barkett and Kogan found

death to be a disproportionate sentence on the record as it

stood. Hudson I, 538 So.2d at 832-33 (enphasis added). The

Suprene Court denied certiorari later in the year. Hudson V.
Florida, 493 U S. 875 (1989).

In post-conviction the circuit court found that M. Hudson's
puni shment phase trial counsel had provided ineffective
representation in that he had failed to adequately investigate
and present extensive mtigation in M. Hudson's background. On
appeal this court affirmed. Hudson v. State, 614 so.2d 482 (Fla.
1993) (hereinafter Hudson I1).

M. Hudson's punishment phase was retried before a new jury

on March 20-25, 1995. The jury reconmended death by a vote of

nine to three, and a second death sentence was inposed by the

1 At the first trial "[Mr.j Hudson [did] not contest the
state's finding two aggravating factors, previous conviction of a
violent felony and commtted during an armed burglary. ... The
trial court found, but gave little weight to, the statutory
mtigating factors of being under extreme nental or enotional

di sturbance, inpaired capacity to conform conduct to requirements
of law, and Hudson's age (22 years)." Hudson |, 538 so.2d at 831
n 5.




circuit court. This appeal follows.
STATEMENT ofF THE FACTS

In the early norning hours of June 17, 1986, Mdllie Ew ng
was stabbed to death in her Tanpa hone.

Ms. Ewings’ roommate, Becky Collins, had recently been
living with and was engaged to marry the defendant, M. Tim
Hudson. Their relationship broke down over M. Hudson's
addiction to crack cocaine. wms. Collins observed that cocaine
made M. Hudson, normally a courteous man towards her, hostile
and quick to anger. The victim knew M. Hudson through M.

Collins, and he had often been a guest in her house. There were

no indications of aninosity between them but the victim
apparently knew of threats which resulted in M. Collins spending
the night elsewhere.

On the evening of the nurder, M. Hudson used cocaine wth
his cousins, Anthony and Gerald Bembow, who were heavy drug
users. Their house was a short walk from the home of M. Collins
and the victim After leaving their residence, he went to the
victim’s hone. Upon his entering the house, the victim
recogni zed and confronted M. Hudson. She apparently began
screaming at himto leave, and M. Hudson stabbed her four tines
in an attenpt to quiet her screans.

In M. Hudson's first direct appeal, this Court divided 4-3
on a proportionality review  The mmjority opinion suggested M.
Hudson's situation was "arguably a close call," Hudson I, 538 So.

2d at 832. A dissent distinguished M. Hudson's situation from



that of the worst offenders deemed worthy of the death penalty.

BARKETT, Justice, concurring in part and dissenting in
part.

| concur as to guilt and dissent as to sentencing.
In his sentencing order, the trial judge nmade the
followi ng findings:

The facts of the case, as produced by
the evidence, indicate that the defendant,
TIMOTHY CURTIS HUDSON, was apparently
surprised by the victim during the
defendant's burglarizing of the home owned by
the victim and shared with the defendant's
ex-girlfriend....

The extensive testing done by Dr. Berland on
the defendant together wth the circunstances
of the surprise of the defendant during the
burglary when confronted by the victim
convinces the Court that at the time of the
killing and for at least a short period
thereafter, the defendant was unable, to a
certain extent, to conform his conduct ot the
requirements of the law...

In light of our prior case law, | cannot conclude that
the death penalty is proportionate under these facts.
As was stated in the semnal case of State v. Dixon,
283 So. 2d 1, 7 (Fla. 1973), the death penalty is
reserved "to only the nost aggravated and unmtigated

of nbst serious crimes." |In light of the trial judge's
explicit findings, | conclude that the nurder in this
case is not within the category of crimes described in
Di xon.

KOGAN, J., concurs.
Hudson |, 538 So. 2d at 832-33.

Additional mtigating evidence, presented in M. Hudson's
resentencing, supports the dissent's conclusion that "the murder
in this case is not within the category of crines described in
Di xon.

Becky Collins first net Tim Hudson in 1984 and a ronance
qui ckly devel oped. They became engaged to marry and |ived

3




t oget her. But M. Hudson got involved with drugs which his
girlfriend strongly opposed. ®"He wouldn't seem to leave it
alone," she testified. They argued over this and the fact that
M. Hudson was staying out all night and hanging out with his
drug buddies. R V 185-87.

Finally, M. Collins decided she could not deal with the
drug addiction any longer and told M. Hudson she wanted to break
up in March or April 1986. She then noved back in with the
victim M. Hudson began calling Ms. Collins on the phone daily,
suspicious that she was seeing other men. M. Collins testified
that M. Hudson mwould ask nme if | was seeing anybody...", and
woul d get incensed when she denied that she was seeing other nen.
RV 187-89, 199-200.

Shortly bfore this honmicide, M. Hudson was jailed for a
violation of probation. \Wen M. Hudson was about to be released
fromjail Ms. Collins was frightened. M. Hudson had relayed
messages through a co-worker, Jasm ne Robertson, which scared
her. M. Hudson called Ms. Collins at work the day of the
nurder, but she hung up on him \Wen he called back, someone
el se took the call and also hung up on him That night, Ms.
Collins did not stay at the victims home but was with another
friend. Early the next nmorning she went by the house.  Seeing
the condition of the victims bedroom and the presence of the
victims glasses and cigarettes, M. Collins knew sonething was
wrong. RV 192-95.

On cross examination Ms. Collins said when she first nmet M.




Hudson he was polite and well mannered. They had a good

rel ationship. By summer 1985 she was happy enough to move in
with him an arrangement which lasted about six nonths. M.
Hudson was considerate both to her and to their neighbors.
During this time, M. Hudson worked at Bennigans and Kentucky
Fried Chicken. R V 195-96, 200-1.

Then M. Hudson began hanging around another apartnent
conmpl ex resident whom she knew used cocaine. H's npods changed.
He quit working. He borrowed noney from her and insisted that
she drive him to where drugs were sold. Finally he confessed
that he was doing crack cocaine. They talked about this and he
promsed to seek treatnment. wHe said he would go if | got him an
appoi ntment . " They contacted Tanpa area treatnent facilities,
but were told the waiting list for available treatment was nonths
long. Things just continued to spiral downward. M. Hudson
began to anger easily. He began living on the streets. He began
telling Ms. Collins strange things such as claimng he worked for
the mafia. It was during this period that M. Hudson first
became abusive. RV 196-99.

Ms. Collins testified that Hudson's threats, abusiveness,
and jealousy were never a part of their relationship before he
became involved with cocaine. To her, M. Hudson became a
conpletely different person when involved with cocaine. He no
| onger sounded |ike the man she had become engaged to. But even
with her bad experiences she could not believe that M. Hudson

had anything to do with the victims disappearance when she first




heard of it. RV 200-1.

Jasm n Robertson, a co-worker of Ms. Collins and the victim
testified to taking calls during this period from M. Hudson in
which he left messages for Ms. Collins. The night of the murder
she chanced on M. Hudson out front of her apartment where they
talked briefly in the dark. This was three or four blocks from
the victims home. After the conversation she observed M.
Hudson heading toward Gerald Bimbo’s apartnent. She knew M.
Binbow to be a drug dealer. R V 202-7.

Detecive Rick Childers testified that as part of the
investigation of the disappearance of Mdllie Ew ngs, he and
Detective Fletcher went to M. Hudson's mother's residence at
3312 McBerry at 4:20 p.m on June 18, 1986. His nother answered
the door and let them in where they found M. Hudson asleep on
the couch. They woke him and he junped up, appearing startled.
He was then cooperative and agreed to acconpany them to the
police departnent for questioning. R V 215, 253-55.

M. Hudson was first interviewed at the police departnent
beginning at 5:55 p.m on June 18, 1986. R V 215, 256. In the
next 24 hours M. Hudson quickly told the police Ms. Ewing was
dead but gave three different stories which inched closer to and
finally became a full and conplete confession. R V 227, 230. At
first M. Hudson told of being with a man named Geg, R V 215-18
and 256, then about being with a man naned Warren Peabody, R V
223-36. The Peabody account had Peabody killing Ms. Ew ng and
M. Hudson with him when the body was left in the country. M.




Hudson led police to the body where he then admtted "there iS no
Peabody," that he was Peabody." R V 239-40, 260-61.

Det. Noblitt testified to M. Hudson's becom ng physically
il when he showed police Ms. Ew ng' s body. "He was sonewhat
nauseat ed. He said that he was feeling sick to his stomach." R
v 239-40. Det. Childers also testified that M. Hudson was upset
and cried as he showed police the body. R V 260-61.

Back at the police departnent M. Hudson made a full

confession which Det. Noblett described for the jury:

[M. Hudson] said that he went to the house, he had
taken this knife, that he knew that the back door would be
open. He went in and he went down the hallway. He wal ked
into Mlly's room She immediately saw him He saw her. She
screaned at him to get out of there. She continued to
scream He said while she was screanming he began to stab
her. fle didn't know how many times but it was nore than
once.

He said that after he stabbed her he then carried her
out the back door through the wooden gate, put her in her
vehicle. He said that he drove to Wnauma, that he got rid
of her body.

He said that he went to Baum first and he was going to
put her where the green blanket was but he heard noise and
t hought sonebody was coming so he put her back in the
\f/ehl (él eh. Then he went to Wnauma and placed her where we

ound her.

He said that he then went back to 34th and GOsborne
where he left her vehicle and he obtained some cocaine. He
went back hone. He changed clothes. He then went out to
discard the car out by Sligh and 301 and he said that he
wal ked back to his residence where he got back around 11:00

’The Peabody account has both M. Hudson and M. Peabody
buying and snoking cocaine before the nurder. R V 223-224. The
body was |ocated near tomato fields in an agricultural area 35
mles from the murder scene. R V 242.

*  The trial court in Hudson | concluded that the victim
had surprised M. Hudson by being at the home. 538 So.2d at 832.
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[a.m] or 12:00 [noon] that day.
RV 241-42; 261-62. During this confession, M. Hudson told
police his going to the house had nothing to do with M. Ew ng
that to the extent he had a plan it was to confront Ms. Collins
and that the nurder came when the victim screaned. R V 247
Tanpa Police Detective Robert H Price recalled M. Hudson's
initial story about "Warren Peabody" which none of the officers
bel i eved. It was Det. Price who took M. Hudson aside at
Robi nson Hi gh School and gave him the "good Christian burial"
talk® which ultimately resulted in the confession and |ocation
of the body. R VI 380-83. He testified to M. Hudson's
reaction to this: ",.. he was emotional. He was upset. He was
afraid . ..m» R VI 385. As the group neared the location of the
body M. Hudson's enotions churned further:
The closer we got, the nore enotional he becane. It was ny
opinion he was having to face the situation that he was
involved in. | think his biggest fear to ne personally, |
feel he just did not want to see the body.
R VI 385. Before M. Hudson would agree to take the officers to
Ms. Ewing's body he extracted a prom se:
One of the things he requested was if | take you there
pl ease don't make nme stay long. | nean let ne get out of
there just as soon as possible. Promise me you don't nake ne
stay long, and, again, that was no problem
R VI 386. As they traveled in a police van to the body's
| ocation M. Hudson's enotions remained high. Det. Price noticed

him hiding his face in the curtains in the van. He went on to

See Hudson |, 538 So.2d at 830.
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testify:

| think he was ashamed of hinself at the tinme. | think he

was enbarrassed of the fact that he wanted to cry very hard.

In fact, | told him there's no shane in crying very hard.
R VI 386.

M. Hudson did direct them to Ms. Ew ng' s body. She was in
such a remote rural location Det. Price felt police never would
have found her wthout M. Hudson's assistance. "she was further
out than | had ever been before." R VI 387-88.

Dr. Charles Diggs performed the autopsy on the victim on
June 21, 1986, a bit less than three days after the murder. Dr.
Diggs testified that the victim died from four downward angle
stab wounds to her upper chest, apparently coming in quick
succession.  The wounds were each two to three inches deep and
they appeared to have come from the same s/8th inch wde knife.
The resulting internal bleeding would have produced shock and
relatively quick death. The victim could have been conscious
about two minutes and possibly as little as 20 seconds. Dr. Diggs
testified that he could only speculate as to how |ong she was
consci ous. Death woul d come about the same tine the victim |ost
consci ousness and each wound was fatal by itself. R W 297-310.

The doctor could not find "anything which would say that a
struggle took place." The only indication of a defensive wound
was a laceration on the victims fifth finger indicating that she
"might have come in contact with the knife blade at one point in
time. . .." The placement of the wounds did indicate that "she’s

moving while the person is stabbing” or that "you could have




movement of both." R VI 305-7.

To develop its mtigation the defense presented testinony
from M. Hudson's father Daniel, R WV 311-24; his younger sister
Deborah Hudson, R VI. 334-43; his Little League baseball coach
Charles Bedford, R, VI 324-34; a prison counselor nanmed Littleton
Long, R VI 343-50; two drug friends who often observed M.
Hudson under the influence of cocaine including the night of the
nurder, Anthony Jerone Benmbow, R VI 351-56, and Gerald Benbow,
R VI 371-79; another drug friend naned Kelly Doster, R VI 356-
70; a Tanpa police detective who took M. Hudson's confession,
Robert H Price, R VI 380-88; and a defense nental health
expert, psychiatrist Dr. Mchael Maher, R VI 389-482. In
addition M. Hudson introduced for the judge's consideration the
prior cross-examned testimny of mental health experts Dr.

Rober t Berlands, Dr. Peter Macalusoé, and Dr. Charles Wheaten’.

Finally, M. Hudson offered the entire defense punishnent phase

. 3 Dr. Berland, a psychologist, had been a defense witness
in M. Hudson's first trial, then testified again in the 1990
post conviction evidentiary hearing. M. Hudson offered the
transcripts of his December 13, 1990, 3.850 testinony, Defense
Exhibit 2, R X 106-200, filed on April 10, 1995, after the

o jury's recommendation and before sentencing.

‘ ¢ Dr. Macaluso, a psychiatrist, evaluated M. Hudson
during post conviction. He testified in the 1990 circuit court
evidentiary hearing which resulted in the reversal of :
Hudson's initial death sentence. H's Decenber 14, 1990, hearing

¢ testirmzna/ v2vas2 introduced as Defense Exhibit 3 on April 10, 1995.
R X 1-272.

7 Dr. wheaton, a psychologist, evaluated M. Hudson in
preparation for the resentencing. He was deposed by the State on
March 15, 1995. M. Hudson introduced the transcript of that
[ ] deposition as Defense Exhibit 1 on April 10, 1995, R X 42-105.
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fromthe first trial which included the initial testimony of Dr.
Berland.®

Timothy Curtis Hudson was born on Decenber 1, 1964, the
child of Daniel Mrion Hudson and his wife Miggie. The parents
were mgrant citrus pickers. In 1968 Daniel got a job in Tanpa
at Westinghouse nmaeking $3 an hour. The famly then settled in
Port Tanpa at 7412 Gardner Street. Tim was about four-years-old.
At that point there were four children, including sone by one of
the parents' previous marriages.” R VI 312-13, 323

The Hudsons divorced in 1973 or 1974 when Tim was around ten
years old. H's sister recalled that the divorce "tore up" the
famly. R VM 313, 335. At the time of the divorce Tim was the
only son left in the home wth their nmother. R VI 316. After
the divorce the mother worked full tinme. R VI 341

Wile the marriage was intact it was the father who was the
di sci plinarian. Wen the famly broke up the nother never was
able to exercise any control over the kids. From the father's
vantage point "it |ooked |like the children just done what they
wanted to . ..™ R VI 314-15.

Tim stayed angry with both his parents about the divorce.

® Defense Exhibit 4, R Xl 273-394. This included
testinmony from his nother Mggie Hudson, at 278-279; his father
Dani el Hudson, at 279-282; from prison counselor Littleton Long,
at 282-288; from Dr. Robert Berland, at 288-321; from M.
Hudson's supervisor at Bennigan’s Restaurant Mtchell Walker, at
322-323; from Little League Coach Charles Bedford, at 324-333;
and from city recreation departnent coach Freddie WIlians, at
334- 336.

_ ? Utimately there were a total of nine children in the
famly. Five were half brothers or half sisters. R V 313.
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Hs sister observed that he "really didn't care too nuch for
[their father] after [the divorce]." Tim was particularly
devastated by the divorce. R VI 336, V 397-98.

Substance abuse problens ran all through the Hudson famly.
The father testified that his wife drank through nost of their
marriage and that her drinking escalated when they noved to Tanpa
in 1968. At first she drank beer, but in Tanpa she noved to
“heavier stuff," in particular vodka. R VI 314. One of her
children, M. Hudson's younger sister Deborah Hudson, recalls
their mother drinking "[mlaybe a fifth a day"™ of vodka. M.
Hudson did not want to be around the nother when she drank. R
VI 336-37. A friend of M. Hudson's sister, Kelly Doster, was
also in the home to observe ®hig mother, she drank a lot and she
would be . . . cursing, and . . . she would holler and fuss at the
kids and stuff like that.® R VI 360. Coser to the time of
this nurder, M. Hudson's girlfriend Becky Collins had also
observed the vodka bottles his mother routinely kept under her
bed. R V 201.

Two other older sons in addition to M. Hudson devel oped
substance abuse problems. One was an al coholic who also used
crack cocaine, while the other was a heroin addict who, in the
words of their father, ®was shooting up." R VI 315, 336.

The father first became aware that M. Hudson had a drug
probl em when M. Hudson's girlfriend, Becky Collins, cane to him
for help with it. R W 317. Later his nother found a beer can
altered as a crack pipe which she brought to the father. R VI
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317-18.

The one escape M. Hudson developed from his mserable
childhood was baseball. He wanted to play baseball early but his
mot her was opposed to it. Hs father intervened and Tim began to
play Little League by about age 8 or 9. R Wl 316, 326. A
retired mlitary man, Charles Bedford, was a coach and the first
black vice president of the South Palomno League. He recruited
for the league in poor black neighborhoods which is how he net
Timmy Hudson. Bedford either coached or was in a position to
watch Tim throughout his Little League experience. Coach Bedford
observed that baseball becane very inportant to Tim "because that
was where he had a feeling of belonging, a feeling he had
something to look forward to."™ R VI 324-28.

The father testified that his work schedule didn't allow him
to attend many of Tims games, but that he got to "[s]ome of
them." R VI 316. Coach Bedford does not recall ever seeing
either of the Hudsons at Tinms ganes. Bedf ord observed that
while other children had lots of famly support, "[f]lor Timmy
there was nobody" which "was very devastating to Timmy to have no
one there for him." As a consequence Coach Bedford "tried to be
a surrogate type of support for him."™ Bedford nade sure his own
son and Tim were on the sane team and tried to involve himwth
his own famly. R VI 327-29.

Coach Bedford went to Timis home and tried to get his nother
to come out to sone of the baseball ganes. He testified that the

nmot her "got very belligerent with me, and | mean some of the

13




things she said | can't repeat [...] And it hurt Timmy very much
because |'m sure he was standing there observing this exchange.*@
R. VI 328-29.

Sonetines Coach Bedford would observe or be told that Tim
was going through another low point with his famly and would
talk with him "He said [(...]) you don't know what it is to go
home to have to live with what | have to live with and to go
through all these things they put on me.® Once Tim even asked
Coach Bedford to open the Little League concession stand at night
so Tim would have a place to stay, which the coach was wlling to
do. Coach Bedford was genuinely touched by how difficult Tinms
chil dhood had become:

This is where we talked a lot of times about his home
life and | felt a little bad when |I went back to my house.

And | knew what it nust have been for a kid that age to have

to go home to that, to live under those pressures. |'m sure

it nust have been devastating for a kid of any age.
R VI 332-33.

Coach Bedford stayed in touch with M. Hudson after Little
League baseball and observed that very low self esteem was
"hurting him." R VI 330-31. Once he encountered M. Hudson
working in a restaurant after his release from prison. wge cane
by and talked to nme, and | think he felt very apologetic and he
felt like he et me down." R VI 331.

Littleton Long was an educational instructor who taught
Hi | | sborough Correctional Institution inmates how to prepare for

the GED and in that role nmet Tim Hudson. He found M. Hudson to
be hard working and anxious to achieve his GED. R VI 343-47.
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M. Long testified that M. Hudson seened to be searching
for a father figure and a kind of father-son relationship
devel oped between them M. Hudson canme early to class and
stayed late so they could talk. Wwen M. Hudson was released
Long felt he was optimstic and wanted to make a success of
hi msel f. Long gave M. Hudson his hone phone nunber and Hudson
called several times and visited "at least a couple times | know
|"m sure of" to give progress reports. R VI 346-48.

Then M. Hudson fell back into the drug world again. "He
called me and he said he was having some problems [...] doing
drugs again, but that he intended not to continue." M. Long
"gave him ny long lecture about the evils of drugs and he
prom sed nme that he was going to stop."™ R VI 348-49.

Several defense witnesses substantiated prosecution wtness
Becky Collins' testinony of the dramatic change in M. Hudson's
personality with his addiction to crack cocaine. H's sister
recall ed him before drugs as someone who "would take time and
play with ne and ny brother and do things with us. He was a
nicer person then." But with the drugs:

He just changed. He turned into a nonster. [...] He was

like paranoid. He would think people were after him

:irgune eﬁi r\rq,oglsdi%‘usstorr%gmlei ﬁscg?%%r art;(ijmj lcj)?t slo?rglt(hia#é.

R VI 339. She went an to say "[h}le wouldn't bathe for a couple
days sonetines. He wore the sane clothes, holey shoes, he didn't
care" what he looked like or that he was dirty. R VI 342. The
day of the murder M. Hudson asked his sister for $10 to buy nore

crack cocai ne. R VI 338.
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That night after the nurder his sister saw M. Hudson cone
home about three or four in the norning, change clothes, and |ay
down on the sofa where he went to sleep. The sister observed
that he had been acting vstrange, real nervous and fidgety." R
VI 338.

Kelly Doster had known M. Hudson 18 years and testified she
snoked crack with him "A lot."™ Like others, she told the jury
M. Hudson was wa different person” on crack. She said this made
sone people fearful because »his personality just changed [...] |
really had never been around a person that snoked in that state."
She described his paranoid state and unusual reaction to noise
when on crack. Among other reactions, M. Hudson "feels |ike
somebody is in [other roons] or somebody's trying to hurt him or
sonething like that." He carried a pocket knife and this drug-

i nduced paranoia often had him bringing it out while snoking
crack. She told the jury that when straight M. Hudson "was a
nice guy, a nice, intelligent guy.® R V 356-70. Ms. Doster saw
M. Hudson a couple days before the murder and told the jury
"hle |ooked like he had been smoking crack all night long."™ She
knew his drug consunption rate renmained high over the next couple
days. R V 359.

Two of M. Hudson's close friends were also drug buddies,
Anthony Jerome Bembow, R. V 351-56, and Gerald Benbow, R V 371-
79. Both were with himin the hours leading up to Ms. Ewing's
mur der .

Ant hony Benbow was an experienced crack user and snoked with
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M. Hudson the night of the nurder, snoking about $20 or $30
® worth at 5 or 6 p.m He described M. Hudson as having a very
different response to crack from others he had seen.  Anthony
told the jury Hudson was "a very nice guy when he was straight"
® but on crack he was unusually paranoid and "especially wanted you
to be quiet when he was high." R V 352-53. They did crack
together "gseveral tines a week," whenever they were together. R
° vV 356.
During the two years before the nmurder Gerald Bembow met M.
Hudson three or four times a week and mnevery tinme we got together
o we usually snoked [crack cocaine].@ M. Hudson began using crack
in Gerald' s presence in 1984 or 1985. Gerald said crack made M.
Hudson "very paranoid," observing that "little noises or
o movenents would make him junp and get scared |ike sonmebody is
after him..,,m \Wen M. Hudson was with a group snoking crack he
woul d want everyone to sit very still and be quiet. |f there was
o a noise "[hle would junp. It would scare him |ike sonebody was
after him or something, just get very nervous." R V 371-73,
376. Cerald testified that when M. Hudson was not on drugs
° "[h]e was very generous; he's a nice guy. He's really a good
guy. * R V 375.
During the evening hours and minutes leading up to the
murders Gerald observed M. Hudson to be "high"™ and "higher." At
¢ the tine M. Hudson was preoccuppied With his former girlfriend
Becky Collins. M. Hudson was in Cerald s Renbrandt Drive
o apartnent where he was acting upset and asked Gerald to come with
17
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him on sone business, but Gerald refused. In fact, Gerald
"noticed he was higher than the first time | saw him [earlier
t hat day] . | asked himto stay over, sleep on the sofa, and he
didn’t." Cerald had never asked M. Hudson to do this before but
was so struck by M. Hudson's high that he felt it necessary. R
v 373-78.

Psychiatrist Dr. Mchael Maher of Tanpa evaulated M. Hudson
prior to the resentencing. R VI 389-482."° Based upon his
evaul ation, Dr. Maher concluded that M. Hudson was "under the
influence of extrene mental and enotional disturbance at the tine
that he killed Mllie Ewming." Wen asked to explain this finding
Dr. Maher said the nost significant factor was his cocaine
intoxication at the time of the murder, conpounded by M.
Hudson's long term use of drugs and alcohol. COther contributing
factors were M. Hudson's mental illness which Dr. Maher
identified as a "Mixed Personality Disorder," and his
dysfunctional famly background. R VI 397-99.

M. Hudson's addiction and acute cocaine intoxication |eft
him paranoid, irritable, unable to concentrate, and desperate to
secure nore cocaine. Dr. Maher described crack as m"an incredibly

powerful substance which has a direct effect on brain chemstry.

"Dr. Maher’s evaluation consisted of two interviews with
M. Hudson, a review of a substantial body of M. Hudson's
records, and the testing, evaluations and the testinony of the
other nental health experts. R VI 393-96. He was supplied the
police reports in this crinme which were an inportant part of his
eval uation. R VI 407. He also had the transcripts of prior
testimony by the other experts and statements by his sister and
father. R VI 482
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It gets to the brain extremely quickly because it goes right from
the lungs to the blood and from the blood into the brain... It
directly affects a variety of neurologic systens in the brain®
whi ch control nmood, alertness and response to stimuli. At first
a cocaine user feels "good . . . positive . . . euphoric,” but this
is quickly replaced by negative feelings of pessimsm and fear.
"The cocaine tends to intensify alnobst any feeling that cones
fromwithin a person," particularly worry or fear. R VI 401-4.
The reports of M. Hudson's particular reaction to noise when on
crack were consistent with Dr. Maher’s findings. R VI 404.

Dr. Maher Wwent on to tell the jury that cocaine addiction
made a person "selfish, self-centered, indifferent to the
feelings and reactions of the people around them and unaware of
what's inportant to other people. [. ..] 1t tends to dehumanize an
individual." He also noted that crack brought "sleep
di sturbance, depression, irritability, fearfulness, [and] poor
judgment." R VI 410-11.

The witness went on to explain the personality traits which
devel oped out of M. Hudson's life experience as "[i]t’s |ike
[. ..]you're on thin ice all the tine; you' re always worried
about crashing through the ice, and you're always ready to grab
hold of something to make sure that you stay up." R VI 414.

Dr. Maher found that M. Hudson came from a background
filled with the risk factors that predicted drug involvenent. He
has an extremely poor educational background -- "fhje was able to

learn to read and do basic mathematics but that's about all that
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school provided to him...." There was no active intervention

when M. Hudson quit going to school. The extreme famly poverty
was another "major risk factor." These were the greatest risk
factors for future drug involvenent. w»He’s got a huge |oad of

risk factors." R VI 417-19, 429-430".

He further concluded that M. Hudson's ability to conform
his conduct to the requirenents of the law was substantially
inpaired at the time of the nurder. ®[Hjis capacity to consider
what he was doing, to stop and think, to ask hinself in plain
words or even just in thoughts, what should | be doing now,
what's right, what's wong, what kind of trouble can | get in for
doing this was essentially absent at the time that [Mollie Ew ng]
screamed and he attacked her with a knife." This was the result
of "the immediate cocaine intoxication, the long term cocaine
use, and the wunderlying personality disorder." R VI 419-20,
423-24.

One aspect of M. Hudson's Mxed Personality D sorder was
that he was extrenely dependent on his relationship with Becky
Collins for his self esteem and security. "When t hat

relationship is threatened, a person with a dependent personality

t Dr. Maher later testified to some of his own research
into social risk factors which predict likely future drug abuse.
He acknow edged not all people who experience these risk factors
becone drug 1nvolved. wyhy one individual goes one direction and
one goes another direction,” I don't know that. W wll never
know, but it is clear that as you add nore and nore and nore risk
factors, there's a higher and higher Aoercentage of people who
fall apart in sone way or another, and M. Hudson is all too
z%/gl ggl of that. He's got a huge load of risk factors." R VI
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di sorder gets extremely upset, nore upset than a normal person

m ght get wunder those circunstances," Dr. Maher testified. M.
Hudson became "frantic and desperate” as well as hostile where
M. Collins was concerned. R VI 415-16. He later characterized
M. Hudson as being "excessively pathologically dependent upon
her." R VI 470-71. It wasn't that this bond wth M. Collins
was real any longer. M. Hudson “was not very realistic about
this relationship," in fact, he only "inmmgined" he still had it.
R VI 416-17.

Dr. Maher described a "Mixed Personality Disorder" for the
jury as wg set of personality traits which when you look at them
conpared with the general population has some clearly negative,
unadvant ageous characteristics to it." These personality
di sorders nade M. Hudson "even less able to cope with his drug
problems." The psychatrist regarded this as "a sign that [M.
Hudson] did not have very healthy relationships in [his] famly
life.™ R VI 411-12, 414-15.

Dr. Maher also testified to M. Hudson's various tested 1Q
scores and the fact he seenmed to have inproved between 1987 and
1990. He regarded this as evidence that M. Hudson's overall
environment had actually inmproved in prison as conpared to the

free world. R VI 431-32.
Near the end of his testimony, Dr. Maher observed that M.

Hudson's ability to accurately recall these events was greatly
reduced by his cocaine intoxication at the tine. "In effect, he

[is] trying to figure out exactly what happened hinself, and
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where it happened..." and has been obsessing about it for several
years. R VI 479-81.

On cross examnation Dr. Maher testified that at junior high
school age M. Hudson was nuch nore open to intervention and
support, but by the tine he was 17 those opportunities had
largely passed. R VI 442-43.

After closing argunent, the jury recommended a death
sentence by a vote of 9-3. R [l 355 WI 553

SUMWARY OF THE ARGUVMENTS
|.  The death penalty is not appropriate in M. Hudson's case.
Due to the wealth of mitigation evidence and the |ack of
aggravating factors, the death penalty in this case is
di sproportionate.
II.  Significant wunrebutted mtigating evidence was inproperly
not considered by the trial court. Failure to consider this
evi dence was error.
IIl. M. Hudson was denied his right to cross examne the victim
of an alleged prior conviction when the trial court allowed an
officer to testify to the facts of that case.
V.  The prosecutor interjected inproper argunent and comrents
into the resentencing.
V. Evi dence concerning the worth of the victim was erroneously
admtted in the resentencing. This admission of evidence was an
ex post facto application of the law and was contrary to the
|l egislative intent behind the rule change.

VI. The state inproperly struck jurors from M. Hudson's jury
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panel based solely on their race.

VII. The trial court inproperly excluded jurors from the jury
panel based upon their alleged feelings about the death penalty,
and failed to nake the proper inquiry concerning their ability to

follow the |aw

VIII. M. Hudson was sentenced to death solely because he is a
black male and his victim was a white fenale.

IX. The trial court inproperly refused to instruct the jury that
M. Hudson would never be eligible for parole.

X.  The aggravating factor of in the course of a felony was
improperly applied in this case and is unconstitutional.

XI. M. Hudson was absent from critical stages of his trial when
he was not permtted to be present at several bench conferences.
Xl. The trial court's inproper rulings denied M. Hudson his
right to a fair resentencing.

XII'l. The aggravating factor of "prior violent felony" is
unconstitutionally vague and overbroad in that the instruction
fails to informthe jury what is necessary for a death sentence.
This aggravator was inproperly applied in M. Hudson's case.

XIV. The jury was inpermssibly led to believe that their
verdict was only a recomendation that carried no weight.

xv. The death penalty in Florida constitutes cruel and unusual
puni shrrent .

XVI. M. Hudson's resentencing was fraught wth procedural and

substantive errors.
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ARGUMENT |
MR, HUDSON S DEATH SENTENCE |S DI SPROPORTI ONATE.

A. | nt roduction

This is a case about a 22-year-old nman addicted to crack
cocai ne. It is clear from the Record below that his addiction
conpletely changed his personality, that his addiction broke up a
promsing romantic relationship, and that he becane obsessed with
regaining that relationship. Among other things, cocaine left
him with an extrene, paranoid reaction to |oud noise, including
yelling. This nurder took place when he was intoxicated on
cocaine and went to the current residence of his former ronmantic
partner to confront her, but instead found only the roomate.
Wen the roommte shouted at him to |eave, he fatally stabbed her
four times. The record indicates the victim died quickly and
that M. Hudson did not attenpt to inflict any additional insult
or suffering on her.

It is also uncontested that M. Hudson's childhood was
greatly disadvantaged, that he confessed to the crime wthin
hours, and that the police would not have found the victims body
without his confession and cooperation. Hs great renorse over
the nurder is readily evident even from the testinmony of State
Wi tnesses bel ow.

M. Hudson did have a prior felony record but it was not for
the kind of violence which would give it great weight.
Additionally, the trial court found as an aggravating factor that

the murder came in the course of a burglary.
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B. The Standard of Review for Proportionality

This court has taken capital proportionality review nore
seriously than any other state Suprene Court in the country. It
has undertaken detailed factual and conparative analysis in a
nunber of published opinions which set out clear guideposts for
the present review. This Court has addressed proportionality at

| east 39 tines between Hudson | in 1989, and Spencer v. State, 21

Fla.L.Weekly 5366 (Fla., Sept. 12, 1996), further refining the
| aw.

In the semnal decision of State v. Dixon, 283 So.2d4 1 (Fla.

1973) this court pointed out that "[d]eath iS a unique punishnment
in its finality and in its total rejection of the possibility of
rehabilitation. It is proper, therefore, that the Legislature

has chosen to reserve its application to only the nost aggravated

and unmtisated of npst serious crimes." 283 so.2d at 7

(enphasis added). The Dixon court went on to describe the death
sentence as being properly reserved for %only the nost
aggravated, the nost indefensible of crimes." 1d. at 8. The
Suprene Court relied on this proportionality review in approving

the new Florida death penalty statute. Proffitt v. Florida:

[I]t is aPparent that the Florida court has undertaken
responsibility to perform its function of death
sentence review with a maxinmum of rationality and

consi st ency. For exanple, it has several tines
compared the circunstances of a case under review wth
those of pre}/i oolljs (r:]ases in which it has assessed the

i nposition o eath sentences. See, e.g., %%?Qrd V.
State, 307 so.2d, at 445; Alvord v. Statge, S0.24d,
at 540-41. By following this procedure the Florida
court has in effect adopted the type of proportionality
review nmandated by the Georgia statute.
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428 U S. 242, 258-59 (1976).

Mre recently this Court has witten that "our |aw reserves
the death penalty only for the nobst aggravated and |east
mtigated murders," Kraner v. State, 619 sp,2d 274, 278 (Fla.
1993).

Proportionality review is essentially a factual one:

Because death is a unique punishment, it is necessary
in each case to engage in a thoughtful, deliberate
proportionality review to consider the totality of
circunstances in a case, and to conpare it wth other
capital cases. It is not a conparison between the
nunber of aggravating and mtigating circunstances.

Tilman v. State, 591 so.2d4 167, 169 (Fla. 1991), quoting wth

approval Porter v. State, 564 so.,2d 1060, 1064 (Fla. 1990). See
also Sonser v. State, 544 go.2d4 1010, 1011 (Fla. 1989). It is

the intention of proportionality review to prevent the inposition
of death in an "unusual" nmanner, in violation of Art. |, sec. 17,
of the Florida Constitution. w»[Pjroportionality review in death
cases rests at least in part on the recognition that death is a
uniquely irrevocable penalty, requiring a nmore intensive |evel of
judicial scrutiny or process than would |esser penalties."

Tilman, 591 So.2d at 169.

M. Hudson's case is clearly not one of "the nost aggravated
and least mtigated murders," Kramer, 619 so.2d4 at 278, presented
to this Court.

C. Proportionality Review in Hudson |

M. Hudson was before this Court on proportionality review

in 1989. Hudson | 538 so.2d at 831-32. At that tine this

Court affirmed the death sentence 4-3 with the acknow edgenent
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that his conparison with other cases given proportionality relief
was "arguably a close call."? Three nenmbers of this Court

woul d have reduced the sentence to life on the first record. Id.
at 832-33."

In post conviction M. Hudson's death sentence was reversed
because of punishnent phase ineffective assistance of counsel.
The ineffectiveness was for trial counsel's failure to
Investigate and present a substantial body of mtigation which
was not included in the Hudson | record. This Court unaninously
affirmed that circuit court decision. Hudson v. State, 614 So.24d

482 (Fla. 1993) (Hudson 11).

The record presently before the Court contains substantially

more mtigation than that in Hudson | and the same or less in

aggravation. See Fitzpatrick v. State, 527 S8o.2d 809, 812 (Fla.

1988), where this Court reduced death to life on a second review,
witing "[(w)le note that the record on resentencing is

substantially different from that on the original sentencing."”

In deciding this issue the majority compared M.

Hudson's situation with that in: Fitzpatrick v. State, 527 So.2d
809 (Fla. 1988), which the majority observed was "arguably a
close call"; Proffitt v. State, 510 so.2d 896 (Fla. 1987); Wl son
v. State, 493 So.2d 1019 (Fla. 1986); Caruthers v. State, 465
So.2d 496 (Fla. 1985); Thonpson v. State, 456 seo.2d 444 (Fla.
1984);, Peaw v. State, 442 go,2d 200 (Fla. 1983); and Mason wv.
?tlgéﬁ, 438 so.2d 374 (Fla. 1983), cert. denied, 465 U S 1051

13

Justices Barkett and Kogan dissented as to the death
sentence with an opinion relying on Dixon. Justice Shaw
dissented as to the sentence w thout "an opinion.
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D, Substantial Mitigation Presented Bel ow Was Unrecognized'

The trial court below found some mtigation but ignored a

great deal

be present

15

of the Record. It found both mental mitigators~ to

to different degrees and as a result of his cocaine

intoxication, in combination wth other factors existing in his

make- up.

However, the court erroneously failed to recognize

considerable non-statutory mtigation presented on M. Hudson's

behal f.
[,

The trial court's Sentencing Oder in part reads:

STATUTORY M Tl GATI NG FACTORS

A The capital felony was conmitted while the

def endant was under the influence of extrene
mental or enotional disturbance. Dr. M chael
Maher, a psychiatrist, testified, wthout
contradiction, that the defendant, at the tine of
the murder, was suffering from an extrenme nmnental
or enotional disturbance because of cocaine
addiction and ingestion, aépe.rsonality di sorder
and a deprived background. ¥ The court was not

14
15

16
testified:

See also Argument |II.
Subsections 921.141(6) (b and f).

When first asked to summarize this finding, Dr. Maher

To just sort of nane it, the various factors which were
most significant at the time would be first and
forenpst his immediate intoxication on crack cocaine,
which was present at the time of the nurder.

The second nost significant factor would be the
long term effect that wusing various drugs, especiall
crack cocaine, but all of the other drugs and al coho
al so had had on him over the years.

| want to be clear. 1I/m separating there the
i mmedi ate effect of the drugs that he's put in his
system that day from the long term effect that those
drugs have had over a period of years that he's been
taking them They have different kinds of effects on
an individual and they were both present in his
situation.

G her factors that are relevant to his state of

28




convinced by this testinmony that the defendant's

condition in this regard was either substantial or
extraordinary and the court assigns little weight
to this mtigating circunstance.

B. The capacity of the defendant to appreciate the
crimnality of his conduct or to conform his
conduct to the requirenents was substantially
| mpai red. Dr. Maher’s testinony supports a
finding by the court that this nitigating
cirgumstance indeed existed at the time of the
mur der .

[11. NON-STATUTORY M TI GATING FACTORS

There was testinony concerning defendant's earlier
years and famly background and, though
unfortunate, the court finds that this testinony
did not establish anything substantial or
extraordinary. It was established by the

evi dence, however, that the defendant cooperated
wth the police in locating the body of the victim
and the court finds this to be a single non-
statutory mtigating circunstance.

R Il 398-99 (enphasis added).
Dr. Maher testified at length for M. Hudson and was the

mnd at the tinme would be presence of a personality
di sorder, a set of personality traits and
characteristics which was present in him at the tine
and continues to be the present.

H s background with regard to various specific
issues is also a part of his state of m nd. It’s a
art of the nental and enotional disorder at the tine
e suffered from

The famly instability he suffered as a child,
having two famlies, basically, the poverty experience,
the poor educational background, the lack of strong
positive role nmodels in his life, his brothers used
drugs. H's brothers were involved in drug use. Hi s
brothers didn't provide the kind of solid famly
atmosphere in the absence of a father that mght have
lfJeen.there. And the school was not equipped to make up
or it.

All of those factors, the cocaine problem being
most significant, all of those factors were a part of
his state of mnd and the disorder that he suffered
fromat the tine of the offense.

R VI 397-98.
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only nental health expert to take the stand. The Sentencing
Order indicates the trial court found the substance of his
testinony to be credible and "wthout contradiction." The trial
court apparently did not find it to be a neat fit for the
statutory language of section 921.141(6) (b), but this does not
dimnish the weight of the facts in a determnation of the
appropriateness of the death sentence.

It is not the existence of these facts which are at issue
here, nerely their name. A close reading of what took place
bel ow shows the trial court was confused as to how to apply
mtigation, apparently believing that unless it fit neatly under

statutory mtigation label it should not be given much weight.

a
E. Precedent In Cases Involvins Donestic Disputes, Druas and
Al cohol, and other Situations Simlar to M. Hudson's

L. There was Substantial Testinmony on Drug Intoxication
Bel ow

One cannot read the Record below wthout appreciating that
M. Hudson had a drug addiction of long standing and that he was
extrenely intoxicated on crack cocaine at the time of the nurder.
Testinony to this effect was never seriously challenged by the
prosecutor.

Prosecution witness Becky Collins testified that while she
and M. Hudson lived together he went from a polite and courteous
young man to one who could not |eave drugs alone. She descri bed
for the jury his conplete change of personality under crack's
influence, his angry outbursts, his paranoid suspicions and

strange clains, his borrowing noney from her to buy drugs and his
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insisting that she drive himto where cocaine could be bought,
and his new friendships with other crack users and dealers. R V
185-87, 189-91, 195-96, 200-01.

Defense witnesses M. Hudson's father Daniel Hudson, R VI
317-19, 322-23; his sister Deborah Hudson, R VI 336-39, 342;
prison counselor Littleton Long, R VI 348-49; and drug buddy
Kelly Doster, R VI 357-59, 360-63, 366-70, all testified to
different aspects of M. Hudson's drug dependency and responses
to cocaine. The father and sister pointed out that in addition
to M. Hudson two of his brothers were chronic substance abusers,
strongly suggesting factors over which he had limted control.

R VI 315, 336. Defense wtnesses and drug buddies Anthony Jerome
Bembow, R VI 351-56, and Cerald Benbow, R VI 371-79, also
testified at length about M. Hudson's conduct under the

i nfluence of crack cocaine as well as his extreme |evel of
cocaine intoxication just mnutes before the murder. Both

W tnesses testifed that M. Hudson has a unique, intense reaction
to crack, and was particularly sensitive to noise. 1d. at 352-
53, 373.

The only mental health expert to testify in person was Dr.

M chael Maher, R VI 389-482. Mich of his testinony explained
M. Hudson's addiction and how it conpromsed his ability to
think clearly and conform his conduct. 1d. at 390-483. The
trial court also was given a substantial body of earlier cross-
exam ned testinony about M. Hudson's drug problens from three

other mental health experts who evaluated himin relation to this
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murder. Dr. Robert Berland, R X 106-200 and R Xl 288-321; Dr.
Peter Macaluso, R Xl 201-72; and Dr. Charles Wheaten, R X 42-
105. None of the four experts disagreed as to M. Hudson's
having a drug addiction of long standing and to his being
intoxicated at the tine of the nurder.

No expert was presented by the prosecution to counter this
evi dence.

2. Precedent Requires Life in Mr. Hudson's Case

This Court has consistently recognized drug addiction,
al coholism or other substance abuse which dimnishes a
defendant's ability to make rational decisions as powerful
mtigation dictating a life sentence on proportionality review.

Addictions rob defendants of "substantial control over

[their] behavior when" abusing substances. N bert wv. State, 574

So.2d 1059, 1063 (Fla. 1991)". That certainly was the
uncontroverted testinmony about M. Hudson's condition in the
trial below.

This Court has repeatedly recognized this unfortunate
reality of substance abuse in reducing death sentences to life on

proportionality grounds. Morsan v. State, 639 So.2d 6 (Fla.

1994) (where death was found to be disproportionate even with a
finding of heinous, atrocious, or cruel, when the perpetrator had

been drinking and huffing gasoline, along with his "marginal

H Ni bert was described by this Court as a "chronic
al coholic who |acked substantial control over his behavior when
he drank, and (who hadL had been drinking heavily on the day of
Snavely’s nurder." Nibert, 574 so.2d at 1063.
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intelligence"); Kraner v. State, 619 So.2d 274 (Fla. 1993) (where
the victimis beaten to death with a rock but the death sentence
is reduced to life on proportionality grounds even with a finding
of heinous, atrocious, or cruel, and a prior violent felony that

resulted in the death of an earlier victim; Wite v. State, 616

So.2d 21 (Fla. 1993) (where death is found to be disproportionate
for a drug addicted defendant who murders his forner girlfriend
and there is a valid finding of a prior violent felony, a

burglary and assault directed at the wviectim)™®; penn v. State.

574 so.2d4 1079 (Fla. 1991) (reduced to life by this Court where
Penn gets drunk and kills his mother-in-law by beating her to
death with a claw hamer, resulting in a valid finding of

hei nous, atrocious, or cruel); Nbert, (death reduced to life
where an intoxicated alcoholic man stabs the victim 17 times in
the course of a robbery with a valid finding of heinous,

atrocious, or cruel); Proffitt v. State, 510 So.2d 896, 898 (Fla.

1987), (a stabbing nurder during the course of a burglary where
Proffitt had be&drinking, a fact which was not expressly set
out as mtigation by the trial court but was recognized by this

Court); Ross v. State, 474 so.2d4 1170 (Fla. 1985) (an al coholic"

8 M. Hudson mght well have had the kind of quality,
substantiated drug intoxication testimony that was so inportant
in Wite except for the deficient performance by counsel that was
the basis for relief in Hudson I1I. Preservation of such
evidentiary material will only happen when trial counsel is alert
to his/her responsibility very early in the defense.

e This Court observed that the record showed Ross to be
"an al coholic [who] becones intoxicated easily" and that at the
time of the nurder he was "having difficulty controlling his
emotions." R0SS, 474 So.2d4 at 1172 and 1174.
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who beat his wife to death with a blunt instrunment under
circumstances that gave rise to a valid finding of heinous,
atrocious, or cruel, has his death sentence reduced to life); and

Rembert v. State, 445 so.2d 337 (Fla. 1984) (death sentence

reduced to life where the victim was clubbed to death by a
drunken® Rembert during a robbery).

In some instances intoxicants may not lead to a life
sentence on proportionality review Unlike the present record,
such cases involve some conbination of multiple victinms, one of
the nost substantial aggravating factors such as heinous,

atrocious, or cruel, or an absence of mtigation. Pope v. State,

21 Fla. L. Weekly S257, 259 (Fla. June 13, 1996) (where an

al coholic kills his alcoholic donestic partner but where this
Court found "conpetent substantial evidence to support the
court's finding that this was a preneditated nurder for pecuniary
gain..."; Orme v. State, 21 Fla.L.Weekly S195 (Fla. My 2,

1995) (cocaine use where the aggravating factors were (1) in the
course of a sexual battery, (2) heinous, atrocious, or cruel on a
nurder by beating and strangulation, and (3) for pecuniary gain);

Wndom v. State, 654 So.2d 432 (Fla. 1995)(a triple honicide and

the attenpted homicide of a fourth victim during a robbery with a
finding of cold, calculated and preneditated, and three 12-0 jury
death recomendations). M. Hudson's case involves none of these

defining factors -- there was only one victim the circuit court

o This Court wote that Rembert nurdered "[a]fter .
drinking for part of the day and worrying about how to make his
car paynent," Rembert, 445 So.2d at 338.
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rejected the finding of heinous, atrocious or cruel, and there is
a wealth of mitigation.

3. Mirder in a Donestic Context"

In this record the testinony of prosecution wtnesses Becky
Collins, M. Hudson's fiance, R V 184-201, and her friend Jasmn
Robertson, R V 202-07, |eave no doubt as to the domestic setting
of this tragic situation. M. Collins testified that she had
lived with, planned to marry, or dated M. Hudson nearly until
the time of this nurder. It was Ms. Collins who broke off the
relationship over M. Hudson's cocaine addiction, a decision
which he apparently refused to accept. Her testinony was
bol stered by that of Dr. Maher who testified that M. Hudson was
"excessively pathologically dependent upon her." R VI 470-71.

"(T1his Court has never approved a 'domestic dispute'

exception to inposition of the death penalty,” Spencer v. State,

21 Fla.L.Weekly S366, S367 (Fla., Sept. 12, 1996). However, it
has repeatedly found that homcide in a domestic context is
generally not appropriate for a death sentence. The victim need
not be the donestic partner for this consideration to apply so
long as a donestic conflict is the engine driving the unfortunate
vi ol ence. See Penn where the victim was a nmother-in-law with

whom the estranged wife was |iving.

% M. Hudson recognizes that the mmjority expressed
skepticism that this nurder had a domestic context in Hudson |
but argues that the record presently before the Court IS

considerably nore conplete on that issue. |n Hudson Il this
Court acknow edged that the case involved his ™breaking into his
former girlfriend's home and killing her roomate," 614 So.2d at
482.
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There are anple decisions from this Court review ng the
proportionality of death sentences in a donestic context. These
include at |east 18 decisions since Hudson 1.%

Relief has been extended in circunstances simlar to, and

even nore serious, than those in this record. Chaky v. State, 651

So.2d 362 (Fla. 1994) (the clubbing nmurder of a wfe where Chaky
had a prior attenpted nurder conviction and was alleged to

receive insurance proceeds); Wite; Penn, (where Penn killed his

mot her-in-law, wth whom his estranged wife and son were |iving,
by hitting her with a hammer 31 times, nostly to the head,

leading to a finding of heinous, atrocious, or cruel); Farinas V.

State. 569 So.2d 425 (Fla. 1990) (where Farinas kidnapped then

killed the women whom he'd fornerly lived with, and where there

was a valid finding of heinous, atrocious, or cruel); Blakelv v.

State, 561 So.2d 560, 561 (Fla. 1990) ("this court [has] stated
that when the nurder is a result of a heated donestic
confrontation, the death penalty is not proportionally

warranted"); and Justice Barkett’s informative dissent in Porter,

22 Spencer: Pope v. State. 21 Fla.L. Wekly S257 (Fla.,
June 13, 1996); orem Wwhich rejects the characterization;
Larzelere v. State, 676 So.2d 394 (Fla. 1996); Chakv v. State,
651 So.2d 1169 (Fla. 1995); Lindsey v. State, 636 so.2da 1327
(Fla. 1994); Duncan v. State, 619 so,2d 279 (Fla. 1993); Wite;
Richardson v. State, 604 So,2d 1107 (Fla. 1992); Santos v. State,
591 8o.2d 160 (Fla. 1991); Penn;, Farinas v. State, 569 8So,2d 425
(Fla. 1990); Lucas v. State, 568 so.2d4 18 (Fla. 1990); Buenoano
v. State, 565 so.2d 304 (Fla. 1990), where the victim was a
domestic partner; Porter; Blakelv v. State, 561 So.2d 560 (Fla.
1990); and _Smalleyv. State, 546 So.2d 720 (Fla. 1989), a
babysitter who killed an infant. Note also Dousan v. State, 595
So.2d 1 , &-8 (FLa. 1992),, which Justice MDonald in a dissent
calls a quasi-domestic murder.
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564 So.2d at 1065-66, noting »this Court consistently has

accepted as substantial mtigation the inflaned passions and

* intense enmotions of such situations."”
A life sentence is appropriate even in the face of what
° appears to be calculated planning directed toward the nurder.
Douglas v. State, 575 Sso.2d 165 (Fla. 1991) and Wlson v. State,
493 so.2d 1019, 1023 (Fla. 1986) (where two people are killed in a
o domestic context and this court observed "that the killing,
al though preneditated, was nost |ikely upon reflection of short
duration"). See also domestic situations where this Court
o reversed an aggravating factor and remanded to the trial court:
Santos v. State, 591 so.2d 160 (Fla. 1991) (Santos kills his
girlfriend and 22-nonth-old daughter) and Lucas v. State, 568
So.2d 18 (Fla. 1990) (Lucas nurders his girlfriend and shoots two
¢ ot hers).
This Court has rejected the donestic characterization where
there was nothing to indicate a past relationship was still a
¢ factor in the murder. See orme where this Court wote that "ye
decline to find that the instant hom cide was a lover's quarrel.
There is no evidence the murder was sparked by an enotional
. reaction to this breakup." 21 Fla.L. Wekly at s196-97. The
evi dence presented in M. Hudson's resentencing was just the
opposite -- every indication is that M. Hudson's relationship
¢ with Becky Collins, the roommate of the victim was the
precipitating factor in this crine. Proportionality relief was
. also rejected where the perpetrator had a prior homcide or
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attenpted hom cide which presunably was a very substantial

aggravating factor. Lindsey v. State, 636 so.2d 1327 (Fla.

1994) (prior second degree nurder conviction and two nurder

victins in the case reviewed); Duncan v. State, 619 go.2d 279

(Fla. 1993) (prior nurder conviction while in prison); Lenbn V.

State, 456 So.2d 885 (Fla. 1984), cert. denied, 469 U S 1230

(1985) (murder in a donestic context where Lenon had a prior
attenpted homcide of another woman).

This Court's nost recent discussion of a proportionality
claim in a domestic context were Spencer and Pope, but they have
little application to M. Hudson's case. Unlike M. Hudson,
defendant Spencer had a valid finding of heinous, atrocious, or
cruel, the victimwas first beaten in the head with a brick then
stabbed four or five tines in the chest and face, the victim
required ten or fifteen mnutes to die, there was an earlier plan
to kill the victim and there was evidence of a financial

23

mot i ve. The Spencer victim was not only a domestic conpanion,

2 The facts of this case are set out at Spencer v. State,
645 so.2d 377, 379-80 (Fla. 1994):

Spencer returned to [his estranged wife and business
partner] Karen's house on the norning of January 18, 1992.
[ Spencer's teenaged stepson] Tinmothy was again awakened by a
commtion, grabbed a rifle from his nother's bedroom and
found Karen and Spencer in the backyard. Timothy testified
that Spencer was hitting Karen in the head with a brick, and
that he observed a lot of blood on Karen's face. Tinothy
tried to shoot Spencer, but the rifle msfired and he
instead struck Spencer in the head with the butt of the
rifle, which was shattered by this inpact. Spencer pul | ed
up Karen's nightgown and told her to "show your boy your
pussy." He then slapped Karen's head into the concrete wall
of the house. Karen told Spencer to "stop." \Wen Tinothy
attenpted to carry his nother away, Spencer threatened him
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but a business partner whose death would have benefitted the

perpetrator. The Spencer record includes significantly nore
aggravating evidence than M. Hudson's record. Pope is simlar

in that respect. This Court denied Pope's proportionality claim
with the observation that there was substantial evidence that the
murder was preneditated and committed for pecuniary gain. No
such evidence exists in M. Hudson's case.

E. Analysis of a Prior Violent Felony.

The trial court below found as an aggravating factor M.

Hudson's 1982 conviction for sexual battery of Linda Benjamin.*

v»jéh a knife. Tinothy ran to a neighbor's house to sunmon
ai d.

Wen the police arrived at the scene, they found Karen
dead. She had been stabbed four or five tinmes in the chest,
cut on the face and arms, and had suffered blunt force
trauma to the back of the head. The nedical examn ner
testified that cuts on Karen's right hand and arm were
defensive wounds and that death was caused by blood |oss
from two penetrating wounds to the heart and | ung. The
medi cal exam ner also testified that all of the wounds
occurred while Karen was alive and that she probably |ived
for ten or fifteen mnutes after receiving the stab wounds
to the chest. According to the medical examner, Karen
suffered three inpacts to the back of the head that were
consistent with her head being hit against a concrete wall.
Because this inpact would have caused Karen to |ose
consci ousness, the nedical examner testified that the
defensive wounds had to have occurred before the head
trauma.

Spencer also had earlier assaulted his wife with an iron
requiring treatment at a hospital, had earlier threatened to kill
her and her teenaged son, and had told friends the details of his
plan to kill her while on a boat. There was also evidence of a
financial notive on Spencer's part for the nurder.

% The State also presented M. Hudson's robbery
conviction as a prior violent felony, but the trial court
obviously took note of the fact it was really a purse snatching
and rejected it as an aggravating factor. R Il 397, the
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He was charged and convicted of the sexual battery of an adult
wi t hout physical force and violence likely to cause serious
personal injury, a second degree felony, wth the acconpanying
burglary.” R 1X 12, 16.

Not all prior violent felonies are treated the same for
wei ghing purposes. Proportionality review requires this Court to
"weigh the nature and quality" of the aggravating and mitigating
factors found. Kramer, 619 So.2d at 277. This Court nmay |ook at
"the circunstances surrounding that conviction" to determne its
wei ght . This Court has determned that some prior violent
felonies are entitled to little weight. Chakv, 651 so.2d at 1173
(where a prior attenpted nurder conviction cane during Vietnam
War service sone twenty years earlier).

This Court has properly given very great weight to prior
violent felonies of homcide or an attenpted homcide and

declined proportionality relief. Minsin v. State, 21

Fla.L.Weekly S66 (Fla. Feb. 8, 1996) (Motion for Rehearing

pendi ng) (shooting another store clerk in the head as part of the
same crime spree that included the nurder); Lindsey (prior second
degree nurder conviction and a lack of mitigation); Duncan (prior

second degree nurder conviction for the killing of another prison

Sentencing Oder below. — This was after the prosecutor argued
that this was a prior violent felony. R WVII 508. See also R
Il 323-25, M. Hudson's Request for Judicial Notice as to M.
Hudson's felonies involving no physical force. The docunents
introduced by the State on these two incidents are at R 1X 3-20.
Note also R Il 275-80.

2 Florida Statute 794.011(5).
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inmate); Hall v. State, 614 So.2d 473 (Fla. 1993) (prior second

degree murder conviction with seven approved aggravating

factors); Harvard v. State, 375 So.2d 833 (Fla. 1977), cert.

denied, 441 U S 956 (1979) (where the prior violent felony was an
attenpted nurder of another wfe).

Li kewi se, depending on the level of mtigation, this Court
has been willing to reduce a death sentence to life on
proportionality grounds even with a very serious prior violent
felony. see Kramer, 619 So.2d at 278, dissent by Justice Gines,
which points out the victim was beaten to death and the alcoholic
def endant had previously beaten another man so badly his death
resulted as well; Wite, where the prior violent felony by a drug
addi cted defendant was a burglary and aggravated battery on the
same victim who was his former girlfriend.

M. Hudson's aggravating factor of a prior violent felony is
at the bottom end of violent felonies and should receive little
weight in proportionality review In addition, there are serious
problems with the way this claim was presented by the
prosecution. See Argunent |11,

6. The Trial Court Neglected to Evaluate Non-Statutory
Mtisation in Violation of campbell v. State

The Trial Court below said little about non-statutory
mtigation in it's Sentencing Oder of April 24, 1995. The total
comrent was:

There was testinony concerning defendant's earlier years and
famly background and, though unfortunate, the court finds
that this testinony did not establish anything substantial
or extraordinary. It was established by the evidence,
however, that the defendant cooperated with the police in
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| ocating the body of the victim and the court finds this to
be a single non-statutory mitigating circunstance.

R 11l 399.
M. Hudson argues error under both Lockett v. Ohio, 438 US.
586 (1978) and Canpbell v. State, 571 So.2d 415 (Fla. 1990)

el sewhere but would here point out that this non-statutory
mtigation nust be considered as part of his proportionality
claim see Argument |1,

He This Court Should Conduct the Promortionality Review

Proportionality review can be acconplished on this record.
The record is sufficient to consider the legal significance of
aggravating and mtigating factors. This record is similar to
those where this Court has conducted a proportionality review and
resentenced the defendant to life.

Only this Court undertakes proportionality review.  Trjal
courts are not in a position to undertake the kind of statew de
and factually detailed exam nation such review requires.

Dixon.?® Thus, this Court is the appropriate Court for a

proportionality review of M. Hudson's case. See Kraner

(aggravating and mtigating factors left as found below in the
case of an alcoholic's death sentence being reduced to life);

Wi te (one aggravating factor struck by this Court before it

®pixon describes this Court's review on death sentences as
"the final step within the State judicial system Again, the
sole purpose of the step is to provide the convicted defendant
with one final hearin? before death is inposed. Thus, it again
presents evidence of legislative intent to extract the penalty of
death for only the nost aggravated, the nost indefensible of

crimes." 283 so.2d at 8.
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reduces a drug addict's death sentence to life); Penn (a domestic
murder reduced from death to life without a remand after this
Court struck one of the aggravating factors); N bert (where an

al coholic's death sentence is reduced to life on proportionality
review with the statement that w»[wjhere uncontroverted evidence
of a mtigating circunstance has been presented, a reasonable
quantum of conpetent proof is required before the circunstance
can be said to have been established,” 574 So.2d4 at 1061);

Farinas (a death sentence reduced to life for a nurder in a
domestic setting with a 9-3 jury death recommendation and a valid

finding of heinous, atrocious, or cruel); Livingston (death

sentence reduced to life on proportionality grounds where this
Court struck one of three aggravating factors on a 17-year-old
defendant); Blakely (a death sentence reduced to life on a nurder

in a donmestic setting); Smalley v. State, 546 So.2d 720 (Fla.

1989) (a death sentence reduced to life in an infant nurder by a
babysitter with a valid finding of heinous, atrocious, or cruel);
and Songer, 544 so.2d at 1011 (death for the nurder of a state
trooper reduced to life on proportionality grounds.)

Additionally, upon a finding that the trial court has failed
to recognize mtigation established below this Court has reduced
a death sentence to one of life on proportionality grounds

without a remand to the trial court. Mrgan, 639 so.2d at 14 (a

unani mous opinion where life is found to be appropriate even wth
a valid finding of heinous, atrocious, or cruel, and noting that

the unrecognized mtigation was established by m"a reasonable
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quantum of conpet ent eviciience".)27

La Concl usi on

This Record does not support a sentence of death. There is
abundant proportionality law from this Court, especially those

deci sions issued since Hudson |, which clearly establishes this

crime as one warranting a life sentence. It is not one of "the
most aggravated and |east nmtigated murders,"™ Kramer, 619 so.2d,
278.

M. Hudson deserves a life sentence for this nurder, nothing
more and nothing |ess.

ARGUMENT | |

THE TRIAL COURT NEGLECTED TO EVALUATE NON- STATUTORY

MTIGATION IN VIOLATION OF LOCKETT V. OH O, CAMPBELL V.

STATE AND THE ElI GHTH AND FOURTEENTH AMENDMVENTS TO THE

UNI TED STATES CONSTI TUTI ON.

Substantial mtigation was introduced in the penalty phase
that was not considered nor weighed by the trial court, contrary
to well-established law. The law is clear that the trial court
must both examine and weigh mtigation presented by the defense -
- it may not simply ignore it.

[T)he trial court's first task in reaching its conclusions

Is to consider whether the facts alleged In mtigation are

supported by the evidence. After the factual finding has
been made, the court then nust determ ne whether the

27 Wen this Court does remand there is a _particular
characteristic of the case which requires it. See Santos (a
double homcide in a domestic setting remanded for reweighing
where the trial court has neglected this Court's recent decision
in Canpbell); Canpbell (remand after announcing a new rule on
consideration of mtigation in the record); and Lucas (remanded
where the trial court's sentencing order was not sufficiently
clear for review). No such characteristic exists in M. Hudson's
case.
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established facts are of a kind capable of mtigating the
defendant's punishnent, i.e., factors that, in fairness or
in the totality of the defendant's life or character may be
considered as extenuating or reducing the degree of noral
cul pability for the crine conmtted. |f such factors exist
in the record at the tinme of sentencing, the sentencer nust
determ ne whether they are of sufficient weight to
counterbal ance the aggravating factors.

Rogers v. State, 511 so.2d 526, 534 (Fla. 1987); see also

Campbell V. State, 571 so.2d 415 (Fla. 1990).

The state did not offer any evidence in rebuttal of the
extensive mtigation evidence presented by M. Hudson, either in
the form of lay witnesses or expert wtnesses, nor did it seek to
refute the evidence. ® "Mtigating evidence nust at |east be
wei ghed in the balance if the record discloses it to be both
believable and uncontroverted, particularly where it is derived
from unrefuted factual evidence," Santos, 591 So.2d 160, 164
(Fla. 1991). Since the evidence offered by M. Hudson was not
contested by the state, this Court is not bound by an erroneous
trial court finding that ignored the bulk of the non-statutory
mtigation. See Santos, 591 so.2d at 164, relying on Parker v.
Dugger, 498 U.S. 308 (1991).

The trial court below said little about non-statutory

mtigation in it's Sentencing Oder of April 24, 1995. The total

®The state presented eight witnesses at the resentencing --
four police officers, one nedical examner and three la
witnesses.  These wtnesses testified about the worth of the
victim (see Argument V), the investigation of the crine, M.
Hudson's assistance with the discovery of the body and his
confession, the autopsy of the victim and M. Hudson's prior
problems with the victimMs roommate.
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comment was:
There was testinmony concerning defendant's earlier years and

famly background and, though unfortunate, the court finds
that this testinony did not establish anything substantial

or extraordinary. It was established by the evidence,

however, that the defendant cooperated with the police in

| ocating the body of the victim and the court finds this to

be a single non-statutory mtigating circunstance.
R Il 399,

The trial court, in this order, made no nention of
significant wunrefuted non-statutory mtigation in the record, and
failed to properly consider uncontroverted mtigation concerning
M. Hudson's famly background. The followi ng nitigating
factors, each of which has been separately found by Florida
courts to be mitigating evidence in a capital case, ere
presented in unrebutted testimony to the court below 1) history
of drug and alcohol addiction « R VI 317, 318, 337, 342, 348-49,
352-53,  355-56, 357, 359, 360-61, 372, 373, 389-482, X 74, X
212, 219; 2) famly history of chem cal dependency ~ R VI 314,
315, 1 328-29, 336-37, 360, XI 212; 3) under the influence of
cocaine on the night of the crime - R VI 354, 359, 373.75
127; 4) broken and unstable home environment = R VI 327-28, 332-
33, 335 397-98, X 91, 96; 5) raised by an alcoholic mther « R
VI 314, 328-29, 336-37, 360; 6) extrene paranoia as a result of
drug addiction and use - R VI 337-38, 339, 357-58, 362, 366,

372, 373, 401, 447, X 74, 98-99, 123, 124, 141; 7) good potenti al
for rehabilitation = R VI 345; 8) courteous and helpful to

others when not under the influence of drugs/ good person = R VI

195, 196, 339, 345, 353, 3580nfessed 378p the ocrine -R
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VI 227, 236-37, 239-40, 259, 261-62 10) good enployer = R VI
196, 331, 348, XI 322-23; 11) has matured since crine = R VI
319-20; 12) relatively young age at tine of crine = R WVII 516-
17, 531-33, 111 369;” 13) functions well in prison = R VI 431-
32, VIl s17-18;% 14) synptons supporting diagnosis of paranoid
schi zophrenia = R X 126; and 15) shame and renorse for the
crime, R V 239-40, 260-61, VI 385-86, 481.>' This list is in
no way exhaustive. A wealth of other nmitigating evidence was
introduced at M. Hudson's resentencing which would support the
finding of other non-statutory mtigators.

Several witnesses testified that M. Hudson had an
i diosyncratic response to cocaine and that he responded nore
severely to the drug than nost people did. For exanple, Gerald
Benbow noted that cocaine "would make [M. Hudson] very paranoid,
sort of like defensive, junmp and he would -- little noises or
movenents would make him junp and get scared |ike sonebody is
after him or something." R W 372, see also R VI 352-53, 362,
373, X 123. The uncontested testinmony was that M. Hudson was
acutely paranoid when under the influence of cocaine and thought

people were out to get him H's overreaction to slight, and

o 29'_rhe first trial court recognized M. Hudson's age as
mtigating as did this court in Hudson I, 538 So.24 at 831.

®see Skipper v. South Carolina, 476 U.S. 1 (1986).

31Oorrpare: Ni bert, 574 so.2d at 1062, where the defendant
"felt ’a great deal' of renorse"; Richardson v. State, 604 Sso.2d4
1107 (Fla.” 1992), which also has a donestic context; and Smallev
v. State, 546 So.2d 720 (Fla. 1989), the nmurder of an infant by a

babysitter who |ater shows great renorse.
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sonetines non-existent, noises was repeatedly mentioned by

W tnesses. 1d. This non-statutory mitigation is particularly
relevant in this case, where the testinony was that M. Hudson
reacted to the victinls screans when he stabbed her. Thi s
mtigation was of the sort that has been recognized by this the
Court as proper mtigation in a capital case.

The testinony concerning M. Hudson's inpoverished and
difficult childhood was extensive and unrebutted, and supports
the finding of several non-statutory mtigators. \Wtnesses
testified that M. Hudson was raised in poverty, that his
parents’ divorced when he was very young -- an event which
devastated him nore than the other children, that M. Hudson's
mot her was an alcoholic who was inpulsive and provided no
gui dance or enotional support for her son, that there was a
dearth of structure in his early life, and that this chaotic and
deprived childhood affected his ability to become a productive
adult and to appropriately deal with situations such as his
breakup with Ms. Collins. The trial court's characterization of
this evidence as "though unfortunate, the court finds that this
testinony did not establish anything substantial or
extraordinary" indicates a failure to understand that it can be

considered mnitigating. ¥ The trail court's refusal to recognize

32 In the semnal case of consideration of non-statutory
mtigation, Lockett v. Chio, 438 US. 586 (1978), the Suprene
Court found that a sentencer in a capital case nust not Dbe
precluded from considering "any aspect of a defendant's character
((j)r trﬁacord" as a mtigator in support of a sentence |less than
eat h.

48




this non-statutory mtigation also ignores the unrebutted
testinony of Dr. Maher recognizing these experiences as
significant risk factors which predisposed the defendant toward
problenms in later life. R Vv, 397-98, 413-15, 429-30.

Perhaps the nost significant omssion in the trial court's
order is the inpact of M. Hudson's cocaine addiction on his
behavior on the night of the crine, and the failure to find M.
Hudson's cocaine intoxication on the night of the crime as a
mtigating factor. As noted above, substantial, uncontroverted
evi dence concerning M. Hudson's use of cocaine and the affect
this drug had on his behavior on the night of the crine was
introduced in the resentencing. GCerald Benbow testified that M.
Hudson was so high on the night of the crine that he asked himto
stay over and sleep on the sofa, sonmething he had never asked M.

Hudson to do before. R. VI 374, see also 1d. at 355. This

evidence of M. Hudson's drug use was consistent with the facts
of the crime, and should have been found by the trial judge as a
non-statutory mtigating factor.

The trial court erred when it failed to credit the
substantial non-statutory mtigation presented by M. Hudson in
the resentencing. Lockett; Canpbell. As this Court has
repeatedly stated, the trial court nmust find as a mitigator each
proposed factor that is mtigating in nature and has been
reasonably established by the greater weight of evidence.
Campbel |, 571 So. 2d at 419. The state has offered no evidence

to counter this mtigation. M. Hudson has presented a
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"reasonabl e quantum of conpetent, uncontroverted evidence" of

these mtigating circunmstances. Knowes v. State, 632 So. 2d 62,
67 (Fla. 1993), quoting N bert v. State, So. 2d 1059, 1062 (Fla.
1990); Morsan v. State, 639 So. 2d 6, 13 (Fla. 1994). The trial

court should have found that the mtigating circunstances
di scussed above existed.

M. Hudson subnmits that the death sentence in his case is
di sproportionate on the record as it now stands (see Argument 1).
Wth these additional non-statutory mtigators that were in the
record, uncontroverted and supported by the evidence, the death
sentence cannot stand. See Mdrcran, 639 So. 2d at 14.

ARGUMENT 11|

MR HUDSON S DUE PROCESS RI GHTS WERE VI OLATED BY THE

DENIFAL OF H'S OPPORTUNITY TO CROSS EXAMNE THE VICTIM

OF THE PRIOR VI OLENT FELONY.

It is uncontested that M. Hudson plead guilty to a 1982
felony charge of sexual assault without injury or threat of
vi ol ence. Fla. Stat. § 794.011(5). The victimin that matter
was a woman named Linda Benjamin.

The State offered court documents of the conviction as
proof. However, the prosecutor went beyond that docunmentation
and presented the Tanpa Police Oficer Keith Bush who took the
conplaint of the victim ¥ Oer M. Hudson's objection, Officer

Bush was allowed to testify to the details of the incident as

related by Benjamn and recorded in his report. Bush had no

33 R v 276-85.
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i ndependent recollection of the incident.* Benjanin never

testified in this proceeding. The record reflects the follow ng:

®
[Ms. Cox] Q.: Dd you interview Ms. Benjamn?
Ave s
° 0.: And what did she tell you happened?
MR. DONERLY:  Objection. My we approach the bench?
THE COURT:  Okay.
° (\Whereupon, the following bench conference was had:)™
~ MR DONERLY: | realize that hearsay is not itself
admssible but it is inadmssible if it ‘deprives the
defendant the opportunity to confront w tnesses.
Linda Benjamin is still around and could have been
e called. This Is sinply to get the facts of the case in.
~ He is insulating it from attack and, therefore, | would
object to Ms. Benjamn's recitation through Oficer Bush.
- THE COURT: \ell, did he plead to it or was he
® convicted of it?
MR DONERLY: He plead to it. | am not saying there is
anything wong with the conviction.
~Vell, | do say there was something wong with the
® conviction but that is another notion that has been ruled on
but what | am saying is that the state's enhancing by _
getting in the facts in this matter is depriving him of his
confrontation rights under the 6th anmendnent and, therefore,
violating the 8th and 14th anendnent of the United States
Consti tution.
®
THE COURT:  Well, | think that it would be nmuch nore
enhancing to Ms. Benjamn [sic]. Did you depose her?
MR. DONERLY: That is what | was to do and | tried to
depose her several tinmes and | was put off and | guess this
o
¥ R V279
% M. Hudson's absence from this bench conference

violated the Fifth, Sixth, Eighth and Fourteenth Amendments (see
| Argunent Xl).
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is the result of it.
THE COURT: Let it in. Overrul ed. Let it in.
RV 280-82.
At this point the officer was allowed to testify to specific

statenents nade Dby Benjam n:

A She said she was in her bedroomin her bed and was
awakened and sat up in bed and saw a man at the end of her
bed wearing a red T-shirt and brown nylon underwear. He was

standing at the front of his bed -- her bed.
Q. And then what else did she tell you?

A She said she told the maeto get the hell out of
her house.

Qh._ And then what happened if you can tell us,
everything that she told you?

A. At that time the subject pushed back on the bed,
inserted his finger into her vagina and then attenpted to
insert his penis. Subject stated person by the nane of B.J.
hired himto kill her.

Q. The conpl ainant fought with the black male and

screaned and the children also screanmed and the suspect ran
out of the house through the back door.

And then she gathered uE the children, exited her
house, went to a neighbor's house |ocated at 704 Cheryl
Street and called the police. Wile she was on the way
to --

MR.  DONERLY: Jud?et | have a further objection that |
would like to make at this point.

R V 282-83. At this point the State sensed it had pushed the
matter too far and was willing to withdraw this |ine of
questi oni ng. id.

The State could have been content to establish the fact of
M. Hudson's having been convicted of the prior violent felony

through the introduction of the relevant court docunents. R XI
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12, 16. Instead they attenpted to establish details of the
incident which were only known to the participants, M. Benjamn
and M. Hudson.

This is not a matter to be considered in isolation.
Throughout the trial, and wthout any evidence, the prosecution
tried to suggest that M. Hudson was attenpting to sexually
assault the nurder victim 3 |n her closing argunment the
prosecutor came as close to saying rape as you can W thout using
t he word:

[M. Cox]: The evidence will show you that she's at
hone alone, a small woman sleeping in her bedroom when he
comes in, sneaking in the back door. And she's essentially
uncl ot hed.

There's a sinister aspect of this evidence that can't
be explained to you, and that's because Nollie Ewings is
gone and she can't tell us what happened, ** but anongst her
bed clothes, her underwear is found, and anongst those bed
clothes, there's a great deal of blood and there's splatter
from the cast off of that night on the pillow where she
rested her head.

She screanmed, she struggled and he stabbed her four

times, insuring her death. She didn't stand a chance, and
now it's up to you to decide what should be done about that.

R VIl 506-07.
In the Florida capital punishnent system this Court is

required to consider not only the fact of a prior violent felony,

36 In the absence of any evidence to this the prosecutor
and state witnesses inplied it by enphasizing the condition of
the bedroom the location of the bed covering, and the presence
of women's undergarnents, R V 212-14, 243-44, 266-74, and the
absence of underwear on the victim when she was found, R V 237.

37 This line is clearly a comment Dby the prosecutor on M.
Hudson's decision not to take the wtness stand during his
puni shnment phase, further denying him his constitutional rights.
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but also the quality or substance of them gsee Argument |(F).
Wiile nothing would require the State to introduce the details of
the incident, once they elect to do so they may not insulate it
from cross exam nation by M. Hudson. Just as the defendant in

Gardner v. Florida, 430 US. 349 (1977) had a right to know of

and respond to sealed materials in a Presentence |nvestigation
Report which would have bearing on whether he would live or die,
so nust M. Nudson be afforded the opportunity to inform this

jury and trial court through cross exam nation.

[I]1t IS now clear that the sentencing process, as well as
the trial itself, must satisfy the requirements of the Due
Process Clause. Even though the defendant has no
substantive right to a particular sentence within the range
authorized by statute, the sentencing is a critical stage of
the crimnal proceeding at which he is entitled to the
effective assistance of counsel. Menpa v Rhay, 389 US 128
19 L Ed 2d 336, 88 S O 254; Specht v Patterson, 386 US 605,
18 L Ed 2d 326, 87 S Ct 1209. The defendant has a
legitimate interest in the character of the procedure which
leads to the inposition of sentence even if he may have no
right to object to a particular result of the sentencing
pr ocess. See Wtherspoon v Illinois, 391 US 510, 521-523,
20 L Ed 2d 776, 88 S ¢t 1770, 46 Chio Ops 2d 368.

Gardner, 430 U S. at 357-58 (footnotes omtted).

By denying M. Hudson the right to confront the sourse of

the details here presented to the sentencing court he was denied

an ability to assure their reliability. The Confrontation d ause

assures not only a personal examnation of the wtness, but also:

"(1) insures that the witness will give his statenents under
oath -- thus inpressing him with the seriousness of the

matter and guarding against the lie by the possibility of a
penalty for perjury, (2) forces the witness to submt to

cross-examnation, the 'greatest |egal engine ever invented
for the discovery of truth'; [and] (3?) permts the jury that
is to decide the defendants fate to observe the deneanor of
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the witness in making his statenent, thus aiding the jury in
assessing his credibility." (California v.] Geen, [399

U S 149, 90 s.ct. 1930, 26 L.Ed.2d 489 (1970)] supra, 399
U.S., at 158, 90 s.ct., at 1935 (footnote omtted).

Marviand v. Craiq, 497 U S. 836, 845-46 (1990).

M. Hudson's punishment phase is fatally flawed by this
denial of his opportunity to probe the specifics of a statutory
aggravating circunmstance which would determne whether he Ilived
or died. He was denied basic constitutional Due Process. This
Court nust reverse his death sentence and inpose a sentence of
life, or in the alternative remand to the trial court for a new
puni shment phase.

ARGUMENT |V

TEE PROSECUTOR S INFLAMMATORY AND | MPROPER COWMENTS,

ARGUMENTS, AND CONDUCT RENDERED MR. HUDSON S DEATH

SENTENCE FUNDAMENTALLY UNFAIR AND UNRELI ABLE IN

VIOLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH

AVENDMENTS.

Throughout M. Hudson's resentencing the prosecutor injected
all manner of inpermssible, inproper, and inflamatory matters
into the proceedings. Through questions of witnesses, coments
and argunents, the prosecutor attenpted to discredit M. Hudson's
defense because of M. Hudson's exercise of his constitutional
rights, inproperly exhorted the jury not to consider mtigating
evidence, urged consideration of matters not in evidence,

m sstated the evidence and injected emotion into the proceedings.
The prosecutors' argunents were fundamentally unfair and deprived
M. Hudson of due process.

The prosecutor began the trial by describing the victim as

"deconposing face down in the dirt, essentially nude, Dbeing
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infested by bugs."” R V 160. This inflammtory description of
the victims body was offered soley to incite the jury and to
encourage them to base their sentence on enotion rather than on
the law.  This thene was continued in the closing argument when
the proseuctor argued that "her deconposed, nmggot-ridden body."
R VIl 516. Both of these statenments were contrary to the

evi dence and should not have been considered by the jury.

Again in closing the prosecutor argued "facts"™ not in the
record when she comented that the defendant reported to his
probation officer on the day before the crime and appeared
normal. R VIl 508. There sinply was nothing in the record to
support this contention, Simlarly the Prosecutor stated in
closing that M. Hudson was not on crack during his prior crinme
because crack was not around in 1982. R VII 515. Again, there
was nothing in the record to support this claim and in fact, it
i's not true.

The prosecutor also inpermissibly argued that the jury
shoul d base their sentence on the suffering of the victinis
famlies (see Argument V). This argument encouraged the jury to
base the penalty on inpermssible victim inpact evidence -- an
i nproper appeal to the jurors' enotions.

The prosecutor also commented on M. Hudson's perceived
failure to offer evidence in his defense, urging the jury to
question why he had not called all "four nental health
professionals that were retained by the defense.” R VIl 520-21.

This argunent inpermssibly shifted the burden of proof to M.
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Hudson and msled the jury about the state's burden to prove its
case beyond a reasonable doubt. A defense notion for objection
and notion for mstrial were denied. Id.

Throughout the resentencing, the prosecutor inpernissibly
submtted argunent and questions to the jury msstating the role
of mtigation in a capital sentencing, and the sentencer's
ability to consider mtigation. For example, during closing
argunent the prosecutor asked "[hjow is [the ingestion of
cocaine) something that in anyway takes away from the pain that
this woman felt?" R VII 510. This is an inproper
characterization of the law and msled the jury into believing
that mtigation had to lessen the pain of the victim The
prosecutor continued in this vein -- msleading the jury about
the the consideration of mtigation -- beginning in the voir dire
and concluding with inproper statements in the closing argunent.
R IV 67, 72, 107, VII 510, 524.

The prosecutor's nobst egregiously inproper argument came
during closing argunment. Imrediately before the jury heard its
Instructions, the prosecutor urged the jury to convict M. Hudson
because he, wunlike the victim had been afforded his
constitutional rights. The prosecutor explained to the jury that
the testinobny concerning the victim was offered "to renmind you
that just as justice is due to Timpothy Hudson, it’s due to Millie
too, ™ R VII 522-23.

"A prosector's concern 'in a crimnal prosecution is not

that it shall win a case, but that justice shall be done.' \hile
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a prosecutor 'may strike hard blows, he is not at liberty to

strike foul ones.’" Berger v. United States, 295 U S. 78, 88

(1935). A prosecutor may not msrepresent the facts in the case,

United States v. Evster, 948 r.2d 1196 (11th Cr. 1991), and

li kewi se, mmy not comment upon matters not in evidence because

such comments

. convey the inpression that evidence not presented
to the jury, but known to the prosecutor, supports the
charges against the defendant and can thus jeopardize
the defendant's right to be tried solely on the basis
of the evidence presented to the jury;, and the
prosecutor's opinion carries with it the inprimtur of
the Government and nay induce the jury to trust the
government's judgnent rather than its own view of the
g\él ggnce. See Berger V. United States, 295 U S at

United States v. Young, 470 U S 1, 18-19 (1985). "The

consi stent and repeated m srepresentation of dramatic .

evidence may profoundly inpress a jury and nmay have a significant
impact on the jury's deliberations.” Donnellv v. DeChristoforo,
416 U.S. 637, 646-47 (1974).

The prosecutor distorted M. Hudson's trial and sentencing
with frequent inproper comentary and actions, thus destroying
any chance of a fair sentencing phase. These argunents and
actions were intended only to inflame the jury.

The remarks in this case are simlar to the inproper

comments the state used in Cunningham v. Zant, 928 F,2d 1006

(11th Cr. 1991). The court described as "outrageous" the
state's closing argument that inplied Cunningham had abused our
| egal system in sone way by exercising his sixth amendment right

to a jury trial. The prosecutor in Cunninsham argued:
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®

He’s had a trial of people in Lincoln County, some of

whom | believe, knew him before this, he's had the

right to have wtnesses face. He's had the right to

® cross-exam nati on. He's had the right to have H's

Honor charge the jurg correctly. He's had every right

afforded to a hunman being, although sonetimes | wonder

if they're really entitled to it.

° Cunni nsham 928 F.2d4 at 1019, n. 23.

The Eleventh Grcuit held that the prosecutor sought to
inflame the jurors and to msinform them as to the role that
certain fundamental rights play in our l|egal system and suggested

° that the defendant was sonmehow not entitled to those rights.
Cunni nsham 928 r.2d4 at 1020.

The prosecutor's conduct in the instant case is far nore

* egregi ous. As noted above, the prosecutor repeatedly argued
"facts" not in evidence, inpermssibly urged the jurors to
sentence to death based on enmotion, jnpernissibly shifted the

* burden to M. Hudson, inproperly comented on M. Hudson's
assertions of his constitutionally guaranteed rights, and
msstated the law to the jury.

¢ Each of these instances of prosecutorial msconduct standing
alone is sufficient to warrant reversal of M. Hudson's
convictions and sentences. Taken together, these nunerous

° instances of misconduct clearly render the trial wunconstitutional
and require reversal. See Davis v. zant, 36 F.3d 1538 (11th Crr.
1994) . The prosecutor's inflammtory, enotional and thoroughly

¢ i mproper coment and argument to the jury rendered M. Hudson's
death sentence fundanmentally unfair and unreliable in violation
of the Sixth, Eighth and Fourteenth Amendments. These comments

@
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by the prosecutor went beyond the bounds of proper argument and
clearly prejudiced M. Hudson's right to a fair sentencing. see

United States v. Young, 470 U S. 1 (1985). As a result M.

Hudson's death sentence is neither fair, reliable nor
i ndi vi dual i zed.

ARGUMENT V

THE TRIAL COURT ERRED IN ADM TTING VICTIM | MPACT EVI DENCE

UNDER SECTION 941.141(¢(7) OVER MR HUDSON S OBJECTI ON,

CONTRARY TO EXPRESS LEGQ SLATIVE |INTENT, AND IN VIOLATION OF

THE ElIGHTH AMENDMENT OF THE UNI TED STATES CONSTI TUTI ON AND

ARTICLE |, SECTION 17 OF THE FLORI DA CONSTI TUTI ON.

A Factual Basis of the Caim

It should again be pointed out that the proceeding bel ow was
a retrial of the punishment phase only. The jury was instructed
that M. Hudson had already been found guilty of capital nurder
and that they need not be concerned with issues relating to
guilt. R. v 155.

Prior to the resentencing, M. Hudson filed a battery of
motions to prohibit testimony from nmenbers of the victims famly
designed to create synpathy and to prohibit victim inpact
testinmony under Fla. Stat. § 921.141(7) as both unconstitutional
and ex post facto. R Il 281-325. These notions were denied.
M. Hudson renewed those objections before the testinmony was
actually presented. R V 177.

Most of the victim inpact testinmony came in through the
State's first witness, the victins daughter Mandy Kio, R V 177-
84, before any other matter was presented to the jury. Kio

testified that Ms. Mdllie Ewing was her nother and that she had
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one other sister, a second daughter of the victim Ko testified
she had a three-year-old son and the other daughter had two
children, ages 12 and 7. She described the victim as a "very
good" nother and grandnother -- "She was great to the one
[grandchild] that was here before she died" -- who provided for
her children even after her own divorce. Kio further testified
that the victim worked two jobs to provide for her children but
always found time to talk to them about problens and that the
victim also had a close relationship with Kio’s husband. She
described the victim as "always Qi Ving. She was warm heart ed.
She was a very loving person. She never found fault in anybody.
She was trusting." R V. 179-82. Ko was asked to describe the
funeral and testified that wyou couldn't count [the people
there]. The chapel was standing room only. There were people
standing outside." She then identified State's Exhibit 1 as a
recent large color portrait photograph of her nother. The
witness cried at this point in her testinmony. The color portrait
was introduced into evidence over a defense objection on victim
i npact grounds. A defense notion for mistrial was denied. R V
182-83; 11X 1-2.

The only questions asked of Kio that related to the nurder
concerned Becky Collins' first contacting her when Collins sensed
sonething was amss at the victims hone. R V 181.

Qther prosecution wtnesses testified about personal
qualities of the victim which did not relate to the crinme. The

second witness was Collins who was immediately asked by the
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prosecutor to describe the victims personal qualities and
replied:

She liked going out. She was very friendly, very
per sonabl e. O course, she had to be to be a bartender.
She was very good with people. She |oved aninals.

RV 185. See also prosecution wtness Jasmn Robertson. R V
203.

During closing argunent the prosecutor enphasized the victim
I mpact testinony to the jury:

Mandy Kio testified briefly to you regarding Mllie
Ewings, her nother, and this isn't to be considered as an
aggravating circunstances. You heard from her to remnd you
that as M. Donerly wants you to view Tinmothy Hudson as an
individual, Mllie Ewngs was an individual.

She was a nother, a nother of two. She was a
grandnother, a grandmother who will never get to neet sone
of her grandchildren. Mandy Kio came in to give you a brief
glinpse of the life that Timthy Hudson chose to extinguish,
chose to destroy, to show you that his actions deprived her
daughters of a nmother and her |ove and support, the
know edge that there's sonebody in this world who wll
al ways be there for you whenever you need them deprived her
grandchildren and her future %;randchildren of a loving, warm
and caring grandnother who would be able to bring joy into
their lives and to contribute something to them  You heard
from Mandy Kio to remind you that just as justice is due to
Timothy Hudson, it's due to Millie Ew ngs, too.

R V 522-23.

The prosecutor's adnonition to the jury not to consider this
personal information about the victim as an aggravating
circunstance is straight out of Alice in Wnderland. Why argue
it? Wiy stress it to the jury if she didn't expect twelve non-
| awyers to understand it as detrimental to M. Hudson? The
prosecutor said "You heard from [Mandy Kio] to remnd you that as

M. Donerly wants you to view Tinothy Hudson as an individual,
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Mllie Ewmngs was an individual." How else is that statement to
be considered except to dimnish or contrast wth M. Hudson's
evidence? Just saying the words "this iS not an aggravating
circumstance and you shouldn't consider it as such" does not
change the character of the evidence or how it is used.

The prosecutor's coment "just as justice is due to Tinothy
Hudson, it's due to Mllie Ewings, too" is nothing nore than a
effort to use the victim inpact testinmony as a "Characterization|
] and opinion [ ] about the crine, the defendant, and the
appropri ate sentence( ]" contrary to the express |anguage of the
statute. See Fla. Stat. § 921.141(7).

B. Legislative Hstory of 921.141(7)

The trial court allowed this testimny under § 921.141(7)
Fla. Stat. (1992) which provides:

(7) VICTIM I MPACT EVIDENCE. = Once the prosecutor has

provi ded evidence of the existence of one or nore

aggravating circunstances as described in subsection (5),

the prosecution may introduce, and subsequently argue,

victim inpact evidence. Such evidence shall be designed to
denonstrate the victims uniqueness as an individual hunman
being and the resultant loss to the comunity's menbers by
the victims death. Characterizations and opinions about
the crinme, the defendant, and the appropriate sentences
shall not be permtted as part of victim inpact evidence.

This subsection was enacted by the 1992 Florida Legislature.
Chapter 92-81, Session Laws. Senate Bill 362 by Sen. Dick

Langley (R-Cernont) was enacted as introduced, no anendnents

38 "Furthernmore, the cleansing effect of the cautionary
instructions in this case is dubious for, as the trial judge
hinsel f observed during the trial, f[yjJou can throw a skunk into
the jury box and instruct the jurors not to snell it, but it
doesn't do any good.’"™ ©O’'Rear v. Fruehauf Corp.. 554 ¥,2d 1304,
1309 (5th 1977).
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were offered in the Senate and a House anendnent was unrelated to
this issue.® The Senate Bill was referred to the Conmittee on
Crimnpal Justice and the Judiciary where a Senate Staff Analysis
and Econom c Inpact Statenment dated January 27, 1992, reads:

B. Effect of Proposed Changes:

SB 362 would amend s. 921.141, F.S., to specify that victim
I mpact evidence would be admssible in the sentencing phase
of a capital felony trial. The bill provides that once the
prosecution has shown the existence of aqgravating
clrcunstances and the defendant has shown mtisating
evidence of his uniqueness as a human being, the state could
then 1ntroduce and arque Victim Inpact evidence. Thi s
evidence would be designed to show the victims uniqueness
as a person and the loss to the conmunity as a result of his
death. Characterizations and opinions about the crine,

def endant, and appropriate sentence would be inpermssible
under the bill.

Senate Staff Analysis and Econom c |npact Statement, January 27,

1992, at 2 (enphasis added) (Attached as Exhibit C. Thus, the

® Few Legislative records can be located in the Florida
State Archives. The only existing commttee records are from a
January 21, 1992, rreeting of the Senate Commttee on Crim nal
Justice which passed SB 362 out 5-1. A very poor tape recording
of the neeting reveals less than two minutes discussion on the
bill. Senate sponsor Dick Langley appeared on behalf of Bill 362
but his comments are conpletely unintelligible. Senator Hel en
CGordon Davis asks a single question about this Court's
reconsideration of Burns v. State. 16 Fla.L.Weekly S389 (Fla. My
16, 1991). The commttee chairman is heard to comment on the
Bill: "This is so simple."” Records of the Senate Conmittee on
Crimnal Justice, Series 625 Box 599, tape 1 of 1 dated January
21, 1992, Florida State Archives. The Bill was approved by the
full Senate on the consent calendar 37-1 on February 6, 1992. It
did not receive any committee hearings in the House which passed
it 114-2 on March 11, 1992.  Journals of the Florida House of
Representatives, Volune II, Continuation of Reqular Session, 1992

March 10 - March 13, 1992. pgs. 1412 and 1477,  (Attached as
Exhibit A). The Senate then passed the anended bill on Mirch 12,
1992. Journal of the Senate, State of Florida, Continuation of
Twenty- Fourth Reqular Session Under the Constitution as Revised
In 1968  January 14 Through March 13, 1992. vol. Il, pg. 1486.
(Attached as Exhibit B
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bill as understood by the Florida Senate was obviously limted to

rebuttal testinony, to be heard only if and after "the defendant

has shown mtigating evidence of his uniqueness as a human
bei ng. "

After the Senate passed SB 362 it arrived in the Florida
House of Representatives where it was referred to the Commttee
on Crimnal Justice. That conmittee approved the bill and filed
a Final Bill Analysis & Economc Inpact Statement dated April 22,
1992 . The Analysis discusses this Court's holdings on Art. 1,
Sec. 16(b) of the Florida Constitution, victim inpact testinony,

and Suprene Court |aw under Booth v. Mryland, 482 U S. 496

(1987) and Payne v. Tennessee, 501 U.S. 808 (1991), at 3-4.°

It goes on to set out changes the law was intended to acconplish:
B. Effect of Proposed Changes:

This bill amends ss. 921.141 and 921.142, Fla. Stat., to
provide that the prosecution may introduce, and subsequently
argue, victim inpact evidence during the separate sentencing
proceeding in a capital felony or a capital drug trafficking
felony case. Victim inpact evidence mav_be introduced once
the prosecution has provided evidence of the existence of
one or nore statutory aggravating circunstances. The victim
I npact evidence nust be designed to denonstrate the victinis
uni queness as a human being and the resultant loss to the
menbers of the community by the victinms death.
Characterizations and opinions about the crine, the
defendant, and the appropriate sentence cannot be part of
the victim inpact evidence.

House Final Bill Analysis & Economc Inpact Statenent, April 22,
1992, at 4 (enphasis added)(Attached as Exhibit D). Al though the

“  Both staff reports mke reference to this Court's

reconsideration of Burns v. State, in |ight of Payne but were
prepared before this Court's revised opinion published at Burns
v. State, ‘609 So.2d 600, 605 (Fla. 1992). -
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House version is less clear as to whether victim inpact testinony
was intended as rebuttal testinony only, the |anguage of the bill
approved by the House was identical to that approved earlier by
the Senate where the intent is clear.

C. As Used in This Record, the Victim Inpact Evidence Violates
the Statute, Wndom v. State and Archer v. State

M. Hudson is aware this Court rejected this claim at Wndom

v. State, 656 so.2d 432, 438-39 (Fla.), cert. denied, 133 L.Ed.2d

495 (1995)“' and Archer v. State, 21 Fla.L.Weekly 5119, S120
(Fla., Mrch 14, 1996). In deciding Wndom this Court endorsed

the Fourth District Court of Appeals opinion at Mixwell v. State,

647 so.2d 871 (Fla. 4th DCA 1994), which in turn relied upon

Gendenins v. State, 536 so.2d4 212 (Fla. 1988), cert. denied, 492
U S. 907 (1989), calling victim inpact evidence a procedural
rather than substantive natter.

Yet here the prosecutor presented and argued the victim
impact testinmony as a non-statutory aggravating factor, *
presenting it as the |ead aspect of her case and seeking to
persuade the jury that M. Hudson deserved a death sentence

because of uniqueness and individual qualities of this victim

. Wien deciding this issue in Wndom this Court was

confronted with a Record where no express objection was nade at
the trial level to the victim inpact evidence: "...defendant did
not object to this testimony specifically, and thus his objection
on appeal is procedurally barred." 656 So.2d at 438. In
contrast, M. Hudson made express and explicit objections to this
kind of evidence and to the constitutionality of the new statute
as applied to him R 11 281-325.

**  gsee Argument XV (reliance upon non-statutory
aggravators fails to narrow the class of persons eligible for
death and renders the death penalty in Florida unconstitutional).
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On this record the presentation and use of victim inpact
testinony violates the express terns of the statute, violates the
procedural safeguards the Legislature thought it had built into
the statute when it was enacted, and violates the guidelines set
forth by this Court in Wndom

M. Hudson has also argued that this is an ex post facto
application of the law to him and nothing witten here should be
read as a waiver of that argunment. He nmmintains that application
of the victim inpact statute to himis a violation of Mller v.

Florida, 482 U S. 423 (1987).

M. Hudson's death sentence should be reversed and a life
sentence inposed. In the alternative, his death sentence should
be vacated and the natter renmanded for another punishment phase.

ARGUMENT VI

MR HUDSON S RIGHTS WERE VI OLATED WREN THE STATE
EXERCI SED | TS PEREMPTORY STRIKES IN A RACIALLY

DI SCRIM NATORY MANNER IN VIOLATION OF THE FIFTH, SIXTH,
El GHTH AND FOURTEENTH ANMENDMENTS.

During jury selection at M. Hudson's resentencing,
prosecutors inproperly struck a potential black juror, using a
perenptory strike.*

During voir dire M. Siplin was asked about his ability to
vote for a death verdict:

MS. COX: And is your position that under any
circunmstances you would not be able to recommend the death

penalty if the -- if you heard from famly nenbers, the
defendant, and they were in the courtroonf

“Mr. Hudson is black. The victimin this cause is white
(R 1X 1-2).
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MR SIPLIN. Well, it would be a lot of doubt in ny mnd
because |I'm a strong famly man and | don't know if seeing
his famly in the courtroom would affect me sonehow nake ny
decision [sic].

R IV 27. M. Hudson's defense attorney returned to M. Siplin
on this matter and rehabilitated him

MR DONERLY: And, M. Siplin, | understood you also to
say that there would be at least difficulty seeing M.
Hudson's famly sitting in the courtroom Ilistening to them
testify about what had been argued are mtigating factors;
however, despite that difficulty, do you still believe that
you can listen to the instructions from the Court and can
weigh the aggravating and mtigating circumstances and
%gnsiger both penalties and neke a recommendation to the

urt?

MR SIPLIN Yes.
R IV 36.
The State then used a perenptory challenge on black juror
Siplin. The defense made a timely objection under Batson V.
Kentucky, 476 U S. 79 (1986) and State v. Slappy, 522 So. 2d 18

(Fla. 1988), to the prosecution's discrimnatory exercise of
perenptory challenges at his trial:

M5. COX: And, your Honor, he -- M. Siplin, although he
was equivocal about whether or not he would be able to
render a death recomendation with the defendant's famly in
the courtroom he said he was a strong famly man and it
woul d be very difficult for him So | don't think he raised
a level of cause, on the other hand, his answer gave ne
concern.

MR DONERLY: | thought he was reasonably well
rehabilitated.

THE COURT: On the other hand, that is a race neutral
reason. If he weren't a black man and you wanted to
perenptory challenge him | think we would all understand
why. So that being the standard, |'m going to find that is
a sufficient reason.

MR DONERLY: | just wish that our objection be clear on
that, your honor."
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R 1V 58-59.

The explanation given for the perentory challenge of M.
Siplin was pretextual, not race nuetral and not supported by the
answers given by this potential juror during voir dire.

In Batson V. Kentucky, 476 US. 79 (1986), the United States

Supreme Court held that the equal protection clause of the
Fourteenth Anendnent prohibited the prosecutor from exercising
his perenptory challenges solely on the basis of race. [If the
defendant makes a prima facie case for purposeful discrimnation
of a cognizable race group, the burden shifts to the prosecutor
to rebut the inference with racially neutral explanations for the
chal | enges. The prosecution's answers at M. Hudson's trial
concerning the strikes of these black jurors were not race
neutral and were not supported by the record. The judge

recogni zed that on at l|east one of the occassions, the prosecutor
was attenpting to strike a juror for entirely pretextural

reasons. The prosecution's exercise of perenptory challenges was
for the sole purpose of excluding blacks from the jury in order
to deny Petitioner his rights under the Fifth, Sixth, Ei ghth, and
Fourteenth Amendnents to the United States Constitution and the

anal ogous provisions of the Florida Constitution.

“Later in voir dire the prosecutor used a pererrptor\/N
chal l enge on another black potential juror, Ms. Rhonda I'lians,
in spite of her strong feelings against cocaine use (R 1V 62,
63). M. Hudson again nade a Neil/Batson objection to the
Eerenptory challenge.  The prosecutor again offered her reasons,

this time the trial court sustained M. Hudson's objection,
implicitly recognizing that the State's proffered reasons were
pretextual (R [TV 80-81).
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ARGUMENT VI |
MR HUDSON WAS DEN ED DUE PROCESS AND EQUAL PROTECTI ON
OF THE LAWS AND H'S RIGHT TO BE TRIED BY A JURY OF H S
PEERS BY THE TRIAL COURT'S EXCLUSI ON OF POTENTI AL
JURORS ON THE BASIS OF THEIR VIEWS OF THE DEATH PENALTY

IN VIOLATION OF THE FIFTH, SIXTH, ElIGHTH AND FOURTEENTH
AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON.

In M. Hudson's resentencing, six jurors were inproperly
excused for cause from the jury panel based upon their response
to questions about their ability to give the death penalty.

During voir dire, the Prosecutor stated the followng to the
first twelve jurors:

And a nurder with aggravating circunstances, if

there are no mtigating circunmstances or the mtigating

circunstances are outweighed by the aggravating

circumstgnces, is a nurder that should get the death

penal‘ty.

I's there anybody here who cannot follow that [|aw?

R IV 16. Three potential jurors responded to this inquiry --
Motes, Downs and Hearsum. Id. at 16, 17. Ms. Hearsum stated only
that she did not "think" she could pass judgment (Id. at 17), but
was never asked whether she would follow the instructions of the
court. None of these three jurors were asked proper follow up
questions by the court to determine their ability to listen to
the instructions and the three were all struck for cause. Id. at
20- 21.

In response to another question from the Prosecutor --

4 This was an incorrect statenment of the law and should
have been stricken by the Court. A |ife sentence can be
recommended by the jury even if no mtigating circunmstances exi st
and for any reason at all. The Prosecutor's statement that
certain circunmstances mandate a death penalty is mstatenent of
law, in violation of Greqq V. Georgia, 428 U S. 153 (1976) and

Proffitt v. Florida, 428 US. 242 (1976).
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"Anybody here that you're not going to be able to do it know ng
the tremendous consequences that your opinions will have in this
case?" -- potential juror Menendez indicated yes. Id. at 23. The
prosecutor then went on to make the follow ng inproper statenent:
It's possible that in the course of these proceedings
not only will you see M. Hudson here, but you wll
hear from nmenbers of his famly. People who wll --
who obviously care for him and you'll realize that your
decision is going to have an effect on them
Now, know that, is there anybody here who thinks
that they would be incapable of recommending the death
penalty when M. Hudson's nother is sitting in the
courtroom or his sister, or his brother or his father?
Anybody here who that would just be so nuch _
pressure that even though you know the law requires it,

you don't want to be in any way a part of saying that
In front of his famly menbers who didn't do anything?

Id, 25-26. Not only is this statement not based on any evidence
in the record (see Argument [V), it is also irrelevant to the
voir dire of the potential jurors. It is nothing nore than a
veiled attempt to exclude jurors who may be unsure of their
ability to vote for death. The proper inquiry is whether the
potential jurors can follow the law, not whether the fact that
the defendant has famly mght be sonething they consider during
their deliberations. The law is clear that jurors nmay consider
any mtigation in the penalty phase deliberations, including the
fact that the defendant has famly menbers who care for him gee

Lockett v. Onhio, 438 U S. 586 (1978).

Juror Menendez was struck for cause wthout any further

questions concerning her ability to follow the law. R [V 58.
Two other jurors were struck for cause with limted

questioning about their ability to follow the law. Specifically,
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the prosecutor asked if there was w[ajnything that would affect
[your] ability to follow law? 1da. at 120. Potential juror
Gattan responded that she could not reconmend the death penalty
for anyone under any circunstances and was immediately excused
wi thout any further questioning. The court failed to inquire
about her ability to follow the instructions on the |aw

The second potential juror, M. Vasquez, was equivocal in
her response to the question. The following colloquy took place
between her and the Prosecutor:

VASQUEZ: Yes, | do. 1I’'m a nurse in a psychiatric unit,

and |'m a nurse, and, you know, |'ve taken a pledge to

reserve life. So I think that might alter ny, you

now, my decision, and because | do work in a

psychiatric wunit, maybe things that the psychiatrist or

psychol ogi st or, you know, say might alter ny decision,

t 0o, so.

coX: Do you think that by your profession that that is

going to make it very difficlut or inpossible for you

to reconmmend soneone be sentenced to death because it

i's inconsistent?

VASQUEZ: It might be.
Id. at 120-121. The judge immediately excused M. Vasquez
wi thout allow ng defense counsel to question her, although she
never stated that she certainly could not vote for death, and
al though she was never questioned about her ability to follow the
judge's instructions on the |aw Def ense counsel was not given
an opportunity to ask follow up questions of Jurors Vasquez or
Grattan to determne whether they genuinely could consider voting
for a penalty of life inprisonment if they found M. Hudson
guilty of nmurder.

In Wainwrisht v. Wtt, 469 U S. 412 (1985), the United

12




States Suprene Court held that a prospective juror may only be
excused for cause whenever his or her attitude about capital
puni shment would prevent or substantially inpair his or her
ability to follow the charge of the court on punishment. The
circuit court's exclusion of these jurors wthout proper and
adequate inquiry concerning juror attitudes with respect to
imposition of capital punishment prevented M. Hudson from

establishing cause under Wainwisht v. Wtt for excusal of

potential jurors on this basis.

The proper inquiry is whether the potential juror is
"willing to consider all of the penalties provided by state |aw,
and that he not be irrevocably commtted, before the trial has
begun, to vote against the penalty of death regardless of the
facts and circunstances that might energe in the course of the
proceedi ngs. Wtherspoon, 391 U S. 510, 521 n. 21 (1968). As
the United States Supreme Court has noted:

Unless a venireman is "irrevocably committed, before
the trial has begun, to vote against the penalty of
death regardless of the facts and circunmstances that
mght energe in the course of the proceedings," he
cannot be excluded; if a venireman is inproperly
excluded even though not so committed, any subsequent
i nposed death penalty cannot stand.

Davis v. Ceorgia, 429 U S 122, 123 (1976).

These six jurors never cane close to expressing the
"unweilding conviction and rigidity of opinion regarding the
death penalty which would allow their excusal for cause.”

Chandler v. State, 442 So. 24 171, 172-174 (Fla. 1983). It is

not enough that the juror is nore predisposed to a |life sentence
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than to death. Id. Excusal for cause under Wthersnoon can only

be proper when the potential juror nakes unm stakeably clear that
they would automatically vote for life regardless of the evidence
presented in the penalty phase or of the information offered by
the prosecutor. Relief is proper.

ARGUMENT VI I |

MR, HUDSON S SENTENCE OF DEATH IS BEING EXACTED

PURSUANT TO A PATTERN AND PRACTICE OF FLORIDA

PROSECUTI NG AUTHORI TI ES, COURTS AND JURIES TO

DI SCREM NATE ON GROUNDS OF RACE, SEX, AND POVERTY IN

THE ADM NI STRATION OF RIGHTS GUARANTEED BY THE EI GHTH

AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON.

The death penalty in the United States, and particularly in
the State of Florida, has been discrimnately inposed against
blacks, males and poor persons. The probability of execution is
overwhel mngly greater in cases where, as in this case, the
accused is black, poor and male and the victimis white and
female. M. Hudson's death sentence was inposed pursuant to this
pattern of racial, economc and sexual discrimnation.

The discrimnatory inposition of the death penalty is
dermonstrated both by statistical evidence and by independent
indicia that show that M. Hudson was specifically discrimnated
agai nst because he is a black, poor nale, and because his victim
was a white fenale.

In the early 1980s, researchers conducted a study whereby
they traced cases that had gone through the court system in one
southern state to see if there was any statistical evidence

denmonstrating that factors of race, sex or economc status of the
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accused had a predictable outcome on the inposition of the death
penalty in capital cases. |n the now fanbus "Baldus" study,
researchers concluded that, indeed, there were such connections.
A simlar study was conducted in Florida by sociologist M chael
Radel et. see Choosing Those Wo WII Die: Race and the Death
Penalty in Florida, 43 Fla. L. Rev. 1 (1991). This study traced

cases in the Florida court system to determne what role factors
such as race and sex of the victim and defendant played in the
imposition of death sentences.

The study found that (1) cases with white victins are alnost
six times nore likely to involve a death sentence, (2) black
defendants are alnost twice as likely to be sentenced to death as
white defendants, (3) a black defendant suspected of killing a
white defendant is fifteen times nmore likely to be sentenced to
death than a black defendant killing a black defendant, (4)
suspects with female victinse are nore likely to receive a death
sentence than those with male victinms, (5) defendants suspected
of killing a white female are five tines nore likely than those
suspected of killing a black female, and (6) a black defendant
suspected of killing a white wonan is fifteen times nore likely
to be condemmed than a black defendant who has killed a black
woman. Id. The study also took other predictors of a death
sentence into account such as contenporaneous felonies, |ocation,
famliarity with the victim nunber of victins and use of a
weapon.  The study found that of all of these, the second

strongest predictor of a death sentence was the race of the
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victim |d. at 28. The study concluded that the "odds of a
death sentence are 3.42 times higher for defendants who are
suspected of Kkilling whites than for defendants suspected of

killing blacks." Id.; see also \Were the Iniured Fly for

————

Justice." Report and Recommendations of the Florida Supreme Court
Racial and Ethnic Bias Study Comnmission (Dec. 11, 1991) ("The
Comm ssion find that racial factors affect the admnistration of
the death penalty in Florida.")

These connections are clearly apparent in the prosecution
and conviction of M. Hudson. M. Hudson, a black male, was
convicted of killing a white female. According to both studies,
M. Hudson is in the highest risk category of any combination of
sex and race of both victim and defendant for receiving a death
sent ence.

M. Hudson notes that at this time general statistical
information, even denobnstrating the strong connections that have
been shown between race, sex, and economic characteristics of the
accused and the victim as bearing upon the likelihood that a
death sentence would be inposed, is not enough, and that to
succeed with a Fourteenth Amendment claim a petitioner nust
denonstrate either that the decisionmakers in his case acted wth
discrimnatory purpose, or that the decisionnmakers possessed
racial biases that created m»an 'unacceptable risk' that affected

the sentencing decision.," Dobbs v. Zant, 720 F. Supp. 1566,

1572 (N.D. Ga. 1989). See also MccClesky V. Kenp, 481 U S. 279,
282 (1987). Florida rules prohibiting M. Hudson from
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interviewing jurors preclude him from nmaking this showing. see
Florida Rule of Professional Responsibility 4-3.5(d)(4) (a |awer
shall not initiate communications or cause another to initiate
communication with any juror regarding the trial in which that
juror participated). This prohibition restricts M. Hudson's
ability to allege and litigate constitutional clainms which nay
very well ensure he is not executed based on an unconstitutional
verdict of gquilt and/or sentence of death.

The record is clear that the decisionmakers in M. Hudson's
case acted with a discrimnatory purpose. The decision to seek
the death penalty in M. Hudson's case and the sentence of death
was a direct result of the inherent discrimnation in Florida's
death penalty statute.

ARGUMENT | X

MR HUDSON' S DUE PROCESS RI GHTS WERE VI OLATED WHEN THE

TRIAL COURT REFUSED TO INSTRUCT HI'S JURY THAT H S LIFE

SENTENCE WOULD BE W THOUT ELIGBILITY OF PARCLE.

M. Hudson was subject to a life sentence as a result of his
acconpanying burglary conviction. Hudson v. State, 538 So. 2d
829, 829 n.1 (Fla.), cert. denied 493 US. 875 (1989). He also

was subject to a fifteen year sentence for the sexual battery of

Linda Benjamin. RI1X 18. At his first capital trial a life
sentence would have neant he could not be considered for parole
for at least twenty-five years, but the |aw had changed by the
time of his resentencing and life now neant no possibility of
parol e. Fla. Stat. § 775.082(1). M. Hudson asked the trial

court to sentence him under the new law and to so instruct the
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jury. Counsel pointed out that "life 25 was always |ife w thout
parole anyway." R VII 493-95.

The Supreme Court has often recognized that "any sentencing
authority must predict a convicted person's probable future
conduct when it engages in the process of determining what

puni shment to inpose.” Jurek v. Texas, 428 U S. 262, 275

(1976) (plurality opinion). A state death penalty statute need
not require a future dangerousness verdict to put the issue in
play with a punishment phase jury. Simons v. South Carolina,
114 S. . 2187 (1994). The issue of a defendant's future

dangerousness is a proper consideration for the jury when it is
wei ghing the aggravating factors agains the mitigators. Due
process requires that the jury be given accurate information when
engaging in sentencing phase determ nations.

In Simons, the Suprene Court found that due process if

of fended when a capital defendant is prevented from rebutting the
assertion that his future dangerousness should be considered as
an aggravating circunstance, be it a statutory aggravating
circumstance of not. Further, the Court found that w"a
defendant's future dangerousness bears on all sentencing

determ nations in our crimnal justice system" 1Id. at 2193, and
that when "assessing future dangerousness, the actual duration of
the defendant's prison sentences is indisputably relevant." 1Id.
at 2194. M. Hudson's jury received inconplete, inaccurate
information concerning the duration of his sentence and his

potential future dangerousness. A resentencing is required.
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ARGUMENT X

MR, HUDSON S DEATH SENTENCE RESTS UPON AN

UNCONSTI TUTI ONAL  AUTOVATI C = AGGRAVATI NG  Cl RCUMSTANCE I N
VI OLATION OF MAYNARD V. CARTWRI GHT, LOWENFIELD V.
PHELPS, HI TCHCOCK V. DUGGER, AND THE EI GHTH AND
FOURTEENTH AMENDMVENTS.

In Florida, the "usual form"™ of indictment for first-degree
murder under Fla. Stat. § 782.04 nurder . . . committed with a
premeditated design to effect the death of [the victin]." Barton
v. State, 193 So. 2d 618, 624 (Fla. 2d DCA 1968). M. Hudson was

charged with first-degree murder in the "usual form: i.e.,
murder “"from a preneditated design to effect the death of" [the
victini in violation of Fla. Stat. § 782.04. An indictment such
as this which "tracked the statute® charges felony nurder: sec.
782.04 is the felony nurder statute in Florida. Li sht bourne v.
State, 438 So. 2d 380, 384 (Fla. 1983).%

The prosecutor, in her closing argument, told the jury:
The first aggravating circunstance is that her
murder was done in the course or conmmssion of a
burglary. There's no doubt about that, and the judge
is going to tell you that he's already been convicted
of a burglary, as he has already been convicted of
mur der .
R VIl 507. The court thereafter charged the jury that as a
second possible aggravating circunstance, they could consider
whether "the crinme for which the defendant is to be sentenced,

was committed while he was engaged in the crime of a burglary of

“The defense filed a pretrial Mtion to Declare § 921.141
and/or §921.141(5)(d) and/or the Standard (5)(d) Instruction
Unconstitutional Facially and as Applied, arguing that this was
an autonmatic aggravator and did not apply in M. Hudson's case.
R Il 220-23, VIII 613-25. This notion was denied. Id.
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which he has been convicted." R VII 546.
There is no way at this juncture to know whether the jury
relied on this aggravating circumstance in returning its death

reconmendat i on. In Mavnard v. Cartwight, 486 U S. 356, 362

(1988), the Suprene Court held that the jury instructions nust
"adequately inform juries what they must find to inpose the death

penalty." Htchcock v. Dugger, 481 U S. 393 (1987), and its

progeny require Florida sentencing juries to be accurately and
correctly instructed in conpliance with the Eighth Amendment.

The court itself found as one of the tw aggravating
circunstances that wthe capital felony was committed while the
defendant was engaged in the commission of an arned burglary.” R
11 398.

If felony nurder was the basis of the conviction, then the
subsequent death sentence is unlawful because it is predicated
upon an automatic finding of a statutory aggravating circunstance
-- the very felony, i.e. burglary, that formed the basis for

convi ction. . Stronberg v. California, 283 U S. 359 (1931).

Automatic death penalties inposed upon conviction of first-degree
murder violate the Eighth and Fourteenth Anendments. Sumer v.

Shuman, 483 U.S. 66 (1987).

As the present sentencing schene operates every felony-
murder involves, Dby necessity, the finding of a statutory
aggravating circunstance. This fact, under the particulars of
Florida's statute, violates the Eighth Anendnent since an

automatic aggravating circunstance is created which does not
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narrow. Zant v. Stephens, 462 U S. 862, 876 (1983) ("[A]ln

aggravating circunstance nust genuinely narrow the class of
persons eligible for the death penalty . . . ."). In short, if
M. Hudson was convicted of felony nurder, he then faced an
automatic statutory aggravator. This system is too circular and
capricious to neaningfully differentiate between who should Iive
and who shoul d die. More inportantly, it violates the Eighth and
Fourteenth Anmendnents.

The United States Suprene Court addressed a simlar

challenge in Lowenfield v. Phelss, 484 US. 992 (1988). The

di scussion in Lowenfield illustrates the constitutional

shortcoming in M. Hudson's capital sentencing proceeding. In

Lowenfield, the petitioner was convicted of first-degree nmnurder

under Louisiana law which required a finding that he had "a
specific intent to kill to inflict great bodily harm upon nore
than one person,” which was the exact aggravating circunstance
used to sentence himto death. The United States Supreme Court
found that the definition of first degree murder under Louisiana

law that was found in_Lowenfield provided the narrow ng necessary

for eighth amendment reliability. Id. However, the Court in

Lowenfield noted the difference in schemes |like the ones in

Loui siana and Texas, on the one hand, and the Georgia and Florida

schemes (citing Proffitt v. Florida, 428 US. 242 (1976)). By

implication a different result would occur under the Florida
scheme.

Thus, if narrowing occurs either in the conviction stage (as
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in Louisiana and Texas) or at the sentencing phase (as in Florida
and Ceorgia), then the statute satisfies the Eighth Anendnent.

As applied in this case, however, the operation of Florida |aw
failed to provide constitutionally adequate narrowing at either
phase because the conviction and the aggravation were predicated
upon the same factor, i.e. felony-nurder.

The conviction-narrower state schenes require sonmething nore
than felony-nurder at guilt/innocence. Louisiana requires intent
to kill. Texas requires intentional and know ng nurders. This
narr ows. Here, however, Florida allows a first-degree nurder
conviction based upon a finding that expands the class eligible
for the death penalty rather than narrowing it. M. Hudson's
conviction of first-degree murder required only a finding that he
committed a felony during which a killing occurred, and as the
prosecutor and court explained to the jury no finding of
preneditation was necessary for a felony nurder conviction.

Clearly, mthe possibility of bloodshed is inherent in the
comm ssion of any violent felony, and . . . is foreseen," Tison

v. Arizona, 481 U S. 137, 151 (1987), but armed robbery, for

example, is nevertheless an offense "for which the death penalty
is plainly excessive." Id. at 148. The sane is true of
burglary, as Proffitt, 428 US. 242 (1976) (burglary felony nurder
insufficient for death penalty) made clear. Wth felony-nurder
as the supposed narrower in this case, neither the conviction nor
the statutory aggravating circunmstance does not meet

constitutional requirements. There is no constitutionally valid

82




criteria for distinguishing M. Hudson's sentence from those who
have commtted felony (or, nore inportantly, prenmeditated) nurder
and not received death.

ARGUMENT X

MR. HUDSON S ABSENCE FROM CRITICAL STAGES OF THE

PROCEEDI NGS PREJUDICED H'S PENALTY PHASE AND VI OLATED

THE FIFTH, SIXTH EIGHTH AND FOURTEENTH AMENDMENTS TO

THE UNITED STATES CONSTI TUTI ON.

During the trial, M. Hudson was absent from several bench
conferences where critical discussions concerning his
resentencing were held.

At the beginning of the voir dire, the trial judge stated to
the jury panel that the possible sentences were death or life
without parole. R |V 4. Defense counsel, who had earlier filed
a nmotion requesting that the judge instruct the jury on life
wi thout parole, requested a bench conference. At the bench
conference, counsel argued about this possible instruction and
how the jury should be instructed regarding M. Hudson's sentence
on the prior crime. Id. at 4-6. Although the discussions
concerned vital considerations that the jury would undertake in
the determning whether M. Hudson should be sentenced to death,
M. Hudson was not present at this conference.

Counsel for both the state and defense again approached the
bench in the mddle of voir dire to discuss the dismssal of
jurors for cause based upon their answers concerning the death

penal ty. R IV 18. At this conference, the judge and counsel

addressed the questio of renoving several jurors from the panel.

Id. As noted in Argunent VII, the renoval of these jurors was
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i mproper and was in contravention of established law. Thjs
conference determned whether M. Hudson was tried by a fair and
inpartial jury of his peers, yet M. Hudson was not present at
the conference.

During closing, the prosecutor inpermssibly comented on
M. Hudson's failure to call nental health experts to testify.
R VIl 521. Defense counsel requested a bench conference, where
he objected to this argument and nmoved for a mstrial. Id, M.
Hudson was not present at this bench conference and did not
partici pate. No waiver of presence was sought by counsel nor by
the court. M. Hudson's exclusion from this conference was
error.

A similar error occurred at the close of the testinony of
O ficer Bush. Defense counsel requested a bench conference to
di scuss a nunber of objections. RV 286. M. Hudson was not
present at this conference. The discussions concerned the
adm ssibility of M. Hudson's prior convictions. These
convictions were used to support one of the two aggravating
factors found by the trial court, and were critical in the
resentencing proceedings. Again, the exclusion of M. Hudson
from this conference constitued error. Al though these
conferences concerned critical decisions about wtnesses,
evidence, and M. Hudson's fate, he was not present and did not
participate in any way in any of them

A capital defendant is absolutely guaranteed the right to be

present at all critical stages of judicial proceedings. This
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right is guaranteed by the federal constitution, see, e.dq., Drope

v. Mssouri, 420 U S. 162 (1975); Illinois v. Allen, 397 US. 337

(1970); and Proffitt v. Wainwisht, 685 F,2d 1227 (11th Gr.

1982), by Florida constitutional and statutory standards, Francis
v. State, 413 So. 2d 1175 (Fla. 1982), and by Rule 3.180 of the
Florida Rules of Crimnal Procedure.

A capital defendant has wthe constitutional right to be
present at the stages of his trial where fundanmental fairness

m ght be thwarted by his absence." Francis, 413 So. 2d at 1177.

This right derives in part from the Confrontation clause of the
Sixth Amendment and the Due Process clause of the Fourteenth

Anmendnent . Proffitt, 685 F.24 at 1256.

The federal constitution defines those stages where presence
is required as any proceeding at which the defendant's presence
has a "reasonably substantial relationship to his ability to
conduct his defense." Proffitt, 685 F.2d at 1256. The
determination of whether the defendant's presence is required
should focus on the function of the proceeding and its
significance to trial. Proffitt, 685 Fr.2da at 1257.

A defendant's constitutional right to presence at his
crimnal trial is a cornerstone of the Anerican justice system
This right grows out of the Confrontation Cause of the Sixth
Amendment, but has been expanded by the Due Process Cause to
cover many situations where the defendant is not confronting
witnesses or evidence. United States v. Eaqnon, 470 U S. 524

(1985 ; see United States v. Chrisco, 493 F.2d 232 (8th Cir.
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1974) (voir dire); Hall v. Wainwisht, 733 F.2d4 766 (11th Cr.

1984) (communi cations between judge and jury); Lee v. State, 509

P.2d 1088 (Alaska 1973) (rendering of the verdict).

M. Hudson was denied this basic right when the trial court
excluded him from nunerous conferences throughout the trial.
This was in direct contravention of the decision in Kentucky v.

Stincer, 482 U S. 730 (1987), in which the Supreme Court held

that "a defendant is entitled to be present at any stage of a
crimnal proceeding that is critical to its outcone if his
presence would contribute to the fairness of the procedure." 482
U S at 745. The Court recognized that a defendant had no right
to be present at a proceeding "when presence would be useless, or
the benefit would be just a shadow. " §stincer, 482 U S. at 745,
gquoting snvder v. Massachusetts, 291 U.S. 97, 106-107 (1934).

Fol l owi ng stincer, several courts have held that if a
defendant could contribute to the fairness of the particular
hearing or assist in the decision making process, he has a right
to be present at that hearing. State v. Seaberrv., 388 s.E.2d 184
(N.C.App. 1990); State v. Caldwell, 388 s.E.2d 816 (S.C. 1990);
United States v. Shukitis, 877 F,2d 1322 (7th Cr. 1989). In M.

Hudson's case, his presence was essential to the fairness of the
hearings as he had the nmpbst to contribute to the decision naking
process. M. Hudson's presence at these conferences was
necessary and required. Under the rule of stincer, M. Hudson
was clearly entitled to attend these critical bench conferences

because his presence would have significantly affected the
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outcone and the fairness of the proceeding.
These involuntary absences constitute fundamental error,

see, Salcedo v. State, 497 So. 2d 1294 (Fla. 1st DCA 1986), and

M. Hudson is entitled to relief on this claim

ARGUMENT Xl |

THE TRIAL COURT'S | MPROPER RULINGS DENIED MR HUDSON

HS RGHT TO A FAIR TRIAL, DUE PROCESS AND THE

EFFECTI VE ASSI STANCE OF COUNSEL IN VICOLATION OF THE

FIFTH, SIXTH, EIGATH AND FOURTEENTH AMENDMVENTS TO THE

UNI TED STATES CONSTI TUTI ON.

The circuit court's denial of the majority of M. Hudson's
pre-trial notions precluded M. Hudson from receiving a full and
fair setencing hearing and denied him due process of the |aw
These notions were proper and based upon valid case |law, and
shoul d have been granted. The Court denied the follow ng
mot i ons: Mtion to Preclude the Death Penalty (R | 58-85 R
VITI 590-97); Mdtion to Wthdraw Plea of in the Aternative,
Petition for Wit of Error Coram Nobis (R | 86-96, R WVIII 569-
90); Mdtion to Preclude Enhancenent Based on Prior Conviction (R
| 97-99, R, VIIl 569-90); Mtion for Daily Transcripts of Trial
(R 1 100-103, R VIII 598); Mtion for Pretrial Ruling of
Adm ssibility of Penalty Phase Evidence (R | 104-05, R VI
598-99); Mdtion in Linmne re: Penalty Phase (R | 106-07, R VIII
599-601); Mdtion in Limne to Strike Portions of Florida Standard
Jury Instructions in Cimnal Cases (R | 108-10, R VIII 601);
Motion for Disclosure of Inpeaching Evidence (R | 115-17, R
VIl 602-03); Mtio to Declare § 921.141 Unconstitutional Because

it Precluded Consideration of Mtigation by Inposing |nproper
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Burdens of Proof or Persuasion (R | 124-30, R VIII 604-05);
Mtion to Declare § 921.141 Unconstitutional for Lack of Adequate
Appel late Review (R | 131-57, R VIII 605-07); Mtion to Declare
§ Unconstitutional Because Only a Bare Mjority of Jurors is
Sufficient to Reconmend a Death Sentence (R | 158-60, R VIII
607-08); Mtion to Declare § 921.141 Unconstitutional for Failure
to Provide Adequate Cuidance in the Finding of Sentencing
Grcunstances, and to Preclude the Death Sentence, or to Allow
Unrestricted Consideration of Mtigating Evidence (R | 161-75,
R VIII 608-10); Mdtion for Findings of Fact by the Jury (R |
191-92, M1l 610-11); Mtion for Statenment of Particulars (R 11
196-210, R VIII 612); Mtion to Prohibit Reference to the
Advisory Role of the Jury at Sentencing (R Il 211-12, R VI
612); Mtion to Declare § 921.141 and/or § 921.141(5) (b) and/or
the Standard (5) (b) Instruction Unconstitutional Facially and as
Applied (R Il 213-219, R VIII 612-13); Mtion to Declare §
921. 141 and/or § 921.141 (5)(d) and/or the (5)(d) Standard
Instruction Unconstitutional Facailly and as Applied (R Il 220-
23, R VIIl 613-15); Mtion to Declare § 921.141 and/or §
921.141(5) (h) and/ or the Standard (5) (h) I nstruction
Unconstitutional Facially and as Applied (R Il 227-43, R VIII
615); Mtion to Declare § 921.141 Unconstitutional and/or to
Declare § 921.141 (s5)(i) Unconstitutional Facially and as Applied
(R Il 244-60, R VIII 615-16); Mdtion to Prohibit Testinmony of
Survivors (R Il 281-83, R VIII 632-39); Mtion to Exclude

Evi dence or Argunent Designed to Create Synpathy for the Deceased
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(R 1l 284-94, R VIII 632-39); Mtion to Exclude Victim Inpact
Evi dence and Argunent, Mtion to Declare §§ 921.141 and
921.141(7) Unconstitutional (R Il 295-318, R WVIII 632-39);
Motion to Prohibit Application of Charter 92-81 as as Ex Post
Facto Law (R Il 319-22, R WVIII 632-39). Because of the page
limts of this brief, Appellant will rely upon the argunents nade
in the resentencing below with respect to these notions, except
to the extent that further argunents relating to the denial of
the notions are presented to this Court in other claims in the
brief.

Additionally, the circuit court repeatedly overruled proper
objections made by the defense counsel, thereby denying M.
Hudson his right to a fair sentencing procedure and due process
of law R V 150, 155, 177, 183, 280-82, 283, 285-86, VII 521,
551).

As a result of these and other inproper trial court rulings
and prosecutorial msconduct pled throughout this pleading, M.
Hudson was denied his rights to due process and equal protection
under the United States Constitution and the corresponding
provisions of the Florida Constitution. M. Hudson's sentence of
death nust therefore be reversed.

ARGUMENT Xl |
THE AGGRAVATI NG Cl RCUMSTANCE OF PRIOR VI OLENT
FELONY |S UNCONSTI TUTI ONALLY VAGUE AND OVERBROAD,
AND WAS | MPROPERLY APPLIED IN MR HUDSON S CASE.
The "prior violent felony" aggravating factor of Fla. Stat.

§ 921.141 (5)(b) and its corresponding standard instruction are
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unconstitutionally vague and overbroad and was applied in an
overbroad, arbitrary and inconsistent fashion in this case.

The prior violent felony, as it has been interpreted in
Florida, does not satisfy the constitutional concerns required in

death cases. gSee Godfrev v. Georagia, 446 U S. 420 (1980); Potter

v. State, 564 So. 2d 1060, 1063-64 (Fla. 1990) (a capital
sentencing schene nust genuinely narrow the class of persons
eligible for the death penalty).

This Court's application of the circunstance does not
require the "prior" conviction be used as a basis for inposing a

death sentence to be final. Even a conviction pending on appeal

may be used as a circunstance. Ruffin v. State, 397 so. 2d 277,

282-83 (Fla. 1981); Peek v. State. 395 So. 2d 492, 499 (Fla.

1981). Such an interpretation violates the due process clause
and equal protection rights to an appeal and the Eighth Amendment
narrowi ng requirement and proscription that death sentences
"cannot be predicated on mere 'caprice’ or on 'factors that are
constitutionally inpermssible or totally irrelevant to the
sentencing process,’" or on "nmaterially inaccurate" information.

Johnson v. Mssissippi, 486 U S. 578, 590 (1988).

The second problem is the expansion of the circunmstance to
permt contenporaneous violent felony convictions to be treated
as "prior violent felony." Florida permts any conviction prior
to sentencing to be treated as a prior violent felony, even if

that conviction arises from the same crimnal episode as the

capital felony. Lucas v. State, 376 So. 2d 1149, 1152 (Fla.
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1979). By allowing both contenporaneous convictions and non-
final convictions to be used to support the aggravator of "prior
violent felony", Florida has failed to sufficiently limt the
application of this aggravator.

Additionally, the standard instruction, and the instruction
given in M. Hudson's resentencing, is unconstitutionally vague
in that it fails to adequately define for the jury what they nust
find to inpose the death penalty. See Maynard v. Cartwight , 486
U S 356, 361-62 (1988). The application of this

unconstitutional aggravator to M. Hudson's case was error.
Relief on this claimis proper.
ARGUMENT  XI'V

MR, HUDSON' S JURY WAS | MPROPERLY LED TO BELI EVE THAT
THE RESPONSI BILITY FOR THE SENTENCE RESTED ELSEWHERE,
IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS.

M. Hudson's jury was repeatedly instructed that their role
in the sentencing process was to only "recommend" a sentence.
The trial court instructed the jury as follows:

As you have been told, the final decision as to
what punishnent shall be inposed is my reswonsibilityv;
however, it 1s your duty to follow the law that wll
now be given you by ne and rendered -- and render to me
an advisory sentence based upon your determi nation as
to whether sufficient aggravating circunstances exist
to justify the inposition of the death penalty or
whether sufficient mtigating circunmstances exist to
outwei gh any aggravating circunmstances found to exist.

Your advisory sentence should be based upon the
evi dence that has been presented to you in these
proceedi ngs.

R VIl 544 (enphasis added).

This error was conmpounded by repeated msstatements of the
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juror’s burden during voir dire. For exanple, the prosecutor
comrented to the jury panel: "Now, again, you have heard that
your recommendation can be overridden." R IV 93. \Wat the
prosecutor did not explain was that this recommendation could
only be overridden if the trial court found that the facts
suggesting a different sentence were so clear and convincing that

no reasonable person could differ. Tedder v. State, 322 So. 2d

908, 912 (Fla. 1975). Throughout the trial, the jurors were
given inproper statenents concerning their duty wthout ever
being informed of the proper weight for their verdict under
Tedder. R IV 3, 55-57, 79, 104.

Trial counsel noved for an instruction that would properly
informthe jury of their role and made a timely objection to the
court's instruction, but his motion and objection were denied.

R Il 211-12, VIl 499-500, VIII 612.
The United States Supreme Court has held:
It is constitutionally inpermssible to rest a death

sentence on a determnation made by a sentencer who has

been led to believe that the responsibility for
determining the appropriateness of the defendant's

death rests elsewhere.

Caldwell v. Mssissippi, 472 US. 320 (1985). In M. Hudson's
case, the jurors were inproperly allowed to believe that their
sentence was only advisory, and were not adequately inforned of
their role in the sentencing process. This was error. The
Caldwel] rationale applies to the Florida's sentencing schene,
and requires that the jurors be given adequate full instructions
concerning their sentence recommendation. Adans v. Wainwight,
804 F. 2d 1526, 1529-30 (11th Gr. 1986). Repeated references to
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the advisory role of the jury in M. Hudson's case denied him due
process and a fair trial as guaranteed by the Fifth, sixth,
Eighth and Fourteenth Amendments.

ARGUMENT XV

THE DEATH PENALTY CONSTI TUTES CRUEL AND UNUSUAL

PUNI SHVENT IN THE STATE OF FLORIDA IN THAT IT IS

APPLIED IN AN ARBI TRARY AND CAPRI Cl QUS FASHI ON. THE

APPLI CATION OF THE DEATH PENALTY STATUTE TO MR HUDSON

VIOLATED H'S FIFTH, SI XTH, ElIGHTH AND FOURTEENTH

AVENDMENT RIGHTS UNDER THE UNI TED STATES CONSTI TUTI ON.

For the sanme reason that the previous death penalty scheme
was declared wunconstitutional, the present scheme in Florida is
unconstitutional in that it is inpermssibly vague and pronotes
arbitrary and capricious prosecution and wutilization, in
violation of the Eighth and Fourteenth Amendment of the United
States Constitution. United States v. Kaiser, 545 F.2d 467 (5th

Gr. 1977).

The current schenme outlines eleven circunstances where the
death penalty may be inposed. However, no guidelines are
provided to the differing jurisdictions' state attorneys on how
to apply or interpret them \Wat constitutes a crine eligible
for death penalty in one county may not be considered as an
eligible death penalty crine in the adjacent county. Each state
attorney in each county or circuit determ nes those cases that
are death penalty eligible, instead of having a narrowy defined
criteria to neet the requirements of the Constitution.

In Lockett v. Chio, 438 U S 586, 605 (1978), the United

States Suprene Court stated there is "no perfect procedure for

deciding in which cases governmental authority should be used to
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I npose death." This is a critical issue because even though
there is nmandatory appellate review of each death sentence in
Florida, there is no mandatory review of the other murder cases
with aggravating circunstances not deemed death penalty eligible,
and the review in and of itself does not even renotely address
the issue as to when or why the government seeks to inpose death.
M. Hudson's case is a classic exanple of the flaw in the present
death penalty schene in Florida (see Argunent |I).

The United States Supreme Court, in Furnman v. Georgia, 408

US 238 (1972) warned that a systemis standards could be so
vague that the jury's sentencing decisions would not be properly
channelled, with the result being arbitrary and capricious

sent enci ng, To avoid the constitutional flaw found in Furnan,
"an aggravating circunstance nust genuinely narrow the class of
persons eligible for the death penalty and nust reasonably
justify the inposition of a nore severe sentence on the defendant
compared to others found guilty of nurder." Zant v. Stephens,
462 U.S. 862 (1983). A system that does not clearly define
standards for eligibility for the death penalty to guide in the
exercise of sentencing discretion is constitutionally

i ntol erabl e. United States v. Kaiser.

Wien the prosecutor announces she seeks the death penalty in
a particular case, it is nornal that the community will be
pl acat ed. But, that still does not address the issue of why and
when each prosecutor decides to seek the death penalty in a

particular case. That means it is a discretionary decision of
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the prosecutor's, and is therefore unacceptable under Furman and
its progeny because the decision is subject to arbitrariness and
capri ci ousness.

In Gardner v. Florida, 430 US. 349, the Suprene Court

stated it "is of vital inportance to the Defendant and to the

community that any decision to inpose the death sentence be, and

appear to be, based on reason rather than caprice or emotion."

Id. at 358. (Enphasis supplied). "There iS no principled way to
distinguish this case, in which the death penalty was inposed,

from the many cases in which it was not." Godfrev v. Francis, 613

F.Supp. 747, at 755 (D.C. Ga. 1985). The sane argunent applies
to the instant matter before this court. Application of the
Florida death penalty statute to M. Hudson violated his rights
under the Fifth, Sixth, E ghth and Fourteenth Amendments of the
United States Constitution.

ARGUMENT XV

MR HUDSON' S TRIAL WAS FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERRORS, WH CH CANNOT BE HARMLESS WHEN
VIEWED AS A WHOLE SINCE THE COMBI NATI ON OF ERRCRS
DEPRIVED H M OF THE FUNDAMENTALLY FAIR TRI AL GUARANTEED
UNDER THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH
AVENDIVENTS.

[Qur] decisions underscore the truism that "[djue
process,” unlike sone legal rules, is not a technical
conception with a fixed content unrelated to tinme,
place and circunmstances.' Cafeteria Wrkers v. McElroy,
367 U'S. 886, 895 (1961). “vrDlue process is flexible
andpcablcseflonrsuth protections as the
particular situation denands.' Morrissev v Brewer
408 U.S. 471, 481 (1972). Accordingly, resolution of
the issue whether the admnistrative procedures
provided here are constitutionally sufficient requires
analysis of the governnmental and private interests that
are affected. Arnett v. Kennedy, 416 U S., at 167-68
(Powell, J., concurring in part); Goldberg v. Kelly,
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397 U.S. 254, 263-266 (1970); Cafeteria Wrkers v,
McElroy,367 U.S., at 895. More precisely, our prior
decisions indicate that identification of the specific
dictates of due process generally requires
consideration of three distinct factors: First, the
private interest that wll be affected by the official
action; second, the risk of an erroneous deprivation of
such interest through the procedures used, and the
probable value, if any, of additional or substitute
procedural safeguards; and finally, the Governnent's
Interest, including the function involved and the
fiscal and admnistrative burdens that the additional
or substitute procedural requirement would entail."
See, e.q. Goldberg v. Kelly, 397 US., at 263-71.

Mathews v. Eldridge, 425 U S 319, 334-35 (1976) (emphasis added).

Mat hews, of course, dealt with the fundanental question of the

necessity of requiring formal hearings on disputed issues. The
Suprene Court's analysis of the considerations regarding the
necessity of procedural safeguards is highly enlightening and
instructive. Mat hews teaches that it is sinply not enough for
the Government to provide "a process" to dispose of disputed
matters. Rather, the process nmust be fair to all parties and
must be flexible enough to accommdate the particular litigation
involved. A capital defendant has a "constitutional right to a

fair trial regardless of . . . [the crime]." Heath v, Jones, 941

F.2d 1126, 1131 (11th dr. 1991).

M. Hudson contends that he did not receive the
fundamental ly fair sentencing to which he was entitled under the
Eighth and Fourteenth amendnents. It is M. Hudson's contention
that the process itself has failed him It has failed because
the sheer nunber and types of errors involved in his
resentencing, when considered as a whole, virtually dictated the

sentence that he would receive.
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The flaws in the system which sentenced M. Hudson to death

are many. \Wile there are means for addressing each individual
error, the fact is that addressing these errors on an individual
basis will not afford adequate safeguards against an inproper
conviction and inproperly inposed death sentence -- safeguards
which are required by the Constitution.

The Supreme Court has reiterated the point that death is an
unusual penalty, unique in its severity, and thus greater caution
and safeguards nust be utilized to ensure the constitutional
validity of each death sentence:

Death is a different kind of punishment from any other

which may be inposed in this country . . . From the

point of view of the defendant, it is different in both

its severity and its finality. From the point of view

of society, the action of the sovereign in taking the

life of one of its citizens also differs dramatically

from any other legitimate state action. It is of vital

inportance to the defendant and to the community that

any decision to inpose the death sentence be, and

appear to be, based on reason rather than caprice or
enot i on.

Gardner v. Florida, 430 U.S. 349, 357 (1977) (citations omtted).

This same principle was posited in Woodson v. North Carolina, 428
U S 280 (1976):

Death, in its finality, differs mre fromlife
i nprisonment than a 100-year prison term differs from
one of only a year or two. Because of that qualitative
difference, there is a correspondins difference in the
need for reliability in the determination that death is
the avpropriate wunishnent in a specific case.

Woodson, 428 U.S. at 305 (enphasis added).

This rationale has been applied to both the sentencing and

guilt-innocence phases of a capital defendant's trial:

To insure that the death penalty is indeed inposed on
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the basis of "reason rather than caprice or enotions,"
we have invalidated procedural rules that tended to
dimnish the reliability of the sentencing

det erm nati on. The sane reasonins nust apply to rules
that dimnish the reliability of the quilt

det erm nation.

Beck v. Alabanma, 447 U S. 625, 638 (1980) (emphasis added).

M. Hudson contends that nunerous and varied violations
occurred at both stages of his trial. These clainms have been
raised in his initial direct appeal, his appeal from his Mtion
to Vacate or are currently being raised. However, the clains
which arise as a result of M. Hudson's resentencing should not
only be considered separately. Rather, it is M. Hudson's
contention that these claims should be considered in the
aggregate, for when the separate infractions are viewed in their
totality it is clear that M. Hudson did not receive the
fundanmental ly fair trial and resentencing to which he was
entitled under the Eighth and Fourteenth Amendnents. The
nunerous constitutional clains in this petition show that this
trial and resentencing were fundamentally flawed.

The United States Supreme Court has consistently enphasized
the uniqueness of death as a crimnal punishment. Death is "an

unusual |y severe punishnent, unusual in its pain, in its

finality, and in its enornmity." Furman, 408 U S. at 287
(Brennan, J., concurring). It differs from |lesser sentences "not
in degree but in kind. It is unique in its total

irrevocability." Id. at 306 (Stewart, J., concurring). The

severity of the sentence "mandates careful scrutiny in the review

of any colorable claim of error." Zant v. Stephens, 462 U S.
98




862, 885 (1983). Accordingly, the cunulative effects of harmess
error must be carefully scrutinized in capital cases.

A series of errors may accunulate a very real, prejudicial
effect. The burden remains on the state to prove that the
i ndividual errors did not affect the verdict, and nore
inportantly, that the cunulative inpact of these errors did not
affect the verdict. In M. Hudson's case, relief is proper.

ADDI TI ONAL  CLAI M5

Because of page limtations, M. Hudson cannot provide
further briefing to the Court on any additional clains. M.
Hudson notes that he does not waive any constitutional clainms and
that he incorporates by specific reference to the notions,
evidence and argunents made below each constitutional violation

that occurred in his resentencing.
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CONCLUSI ON
Appel lant, Tinothy Curtis Hudson, based on the foregoing,
respectfully urges that the Court vacate his unconstitutional
death sentence and grant all other relief which the Court deens
just and equitable.

| HEREBY CERTIFY that a true copy of the foregoing docunent

has been furnished by United States Miil, first class postage
prepaid, to all counsel of record on the "Z. day of September,
1996.

Respectfully submtted,

KENNETH DAVI D DRI GGS
Florida Bar No. 0304700
229 Chapel Drive

Tal | ahassee, Florida 32304
(904) 575-2988

M ELI ZABETH WELLS
Florida Bar No. 0866067
376 Milledge Avenue
Atlanta, Georgia 30312
(404) 614-2014

sys Lo W /Jw// /’/4 BarAe.

Counﬁél fo‘}'l' Appellant/ Q7?7177

Copi es sent to:

Candance Sabella _
Department of Legal Affairs

Tanpa O fice
2002 North Lois Avenue
Suite 700

Tampa, Florida 33607-2366
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and tha title i amendelins Follaws:
Dn paga L, lina 2, after ¥ semicolon insert: amending &. 784.011, F.3.,
areaving vho *Junny Hios Martiner, Jr., Act of 1602 prohibking the grent
of besic gain-time for perens convictad of soxual batpery againsr eareain

persang;

FROM 404 614 4556

JOURNAL OF THE HOUSE OF REPRESENTATIVES

Rop. Sansom moved the adoption of the omondment, which was

adopted,

On métion by Rep. Lavg the rales were aaived by che required pwo-
shirds voce and G3/HB 423,45 ametided, was road the third time by ciile.
On parzage, the veis was

Yeas—115
The Chair Friedom Jonm, Danmiz ~ Rajas
Abrams Gardis Hally Rudd
Albrighe Geller Hing Rush
Amall Glickmas Langten Safley
Amold Goode Laurent Sanderaon
Aszchorl Graber Lawsen Banaom
Bainter Gribam Lewis Seundsrs
Buonjanin Grindle Liberti Bambler
Boyd Gubwr Lippmpn Silver
Bronnan Hafrer Leogom Sirmon
Bronsm Hanwm Lombard Simona
OB @ B
urko Ackenzi mith, C.
Chestout Harria Mauckey ﬁmll'-h: K
Chinoy Hawies Murtinez Scafford
Clark Hawlims McEwan Srarke
Clemons Healey Mima Brone
Care HU Mishkin Thomes
Cosawove HolFomme Mirohall Tobineon
Crady Hollerd Mortham Tohin
Daovin Holuenleef Muscacelln Trammell
De Grandy Huenirk Bvrnu Valdea
Deupel Iraland Paepieg VIteuss
D!u-Balm Trvine Proay Wallace
mo__ L i Tonive Wl
Pieg Johnsoe, Bo Rayson Wotherall
Flogg Johmeon Buddy Reddick Wize
Folay Jonez, C.F. Ritahie Young
Franke! Jones, Byl Roborts
Niye—Nona

30 the hill pasand, s8 amended, and was immediataly carﬁﬂed w the
Sennra nfter enproxment.

C3/CA/HRB 447—A blllis be enritled An apv relaging v thelt; cronting

NO. 601

March 11,1092

92LM1 Senteneo of desth or life imprisonment for capiral felonles
further pmeeadinga vo derermine senrende'—

(1 VICTIM IMPACT EVIDENCH.=Once tia proseaytion has
proviged epidapce of the existense of ap2 Of praré oddravnting
vircisrstonces gy deveribed in aubsection (), the prorecution may
intradoce, and subsaguently argue, victim impaet eviclenes. Sueh
diflence shall be destgred ¢o demaonstrate che vletim's uniq teness oo an
individuel humar being and tha rasultant losa to tha community’s
tentbers by the victim's death, Cheracterizations end opiniona abput the
crime, the defapdant, and the pppropriate genzence shaell not be
permitted os & part of victim impact evidenge.

Begtion?.  Subuection (3) in added o Sestion 21,142, Florida Staturaes,
1o read:

921142 Senvence of deach or lifo imprinonment for waplral dvwg
vradfickiva feloniew; further proceedings to determint-sonten ja.e

{8) VECTIM IMPACT EVIDENCE —Once the prosceution has
provided svidance of the axivtenoe of ono or more aggravating
cireumstanges oa described in subgaction [6), the prosecution may
introdure, and subtequently argue, wedim (mpeey coldlence. Such
evidenes shall be designed (o demanetrate the victim's unig.enssy g5 on
individead humdr being and the resulrant (oss to the community's
membery by the victim's deth, Choracterizations and opiniors nhaut the
crime, the defendant, ana‘. !he appraprime sentenee vhnll not be
pdmmd oy @ part af vi y 28

Smim 5. This act shell take affect July 1. 1802,
and tm titls ia emended as follows:

O page 1, Ying 3, atvike all of it ling and insprt: 23, 921,141 and 921,743,
F.£] praviding for the admiasion

Rep. Minight moved the edeption of the amendmant.

Furrher econvideration of 8B 302, with pending omen iment, wag
temparnrily dofsrred.

oo Shs L LAY an L aenlelad b sk rrTerdbe g s sdedad o el g
the *Blind Seadents’ Literney Rights and Bducstien Acc’; providing
dofinitione; providing for egasssment of blind epudenta and tievelopment
of individualized adpoarion prograws; providisg soguirerr ¢nvs for an
individualized edueation progrom; préviding teacher coartifisation
raquiraments; providing an effoecve data.

—uovas vead the pacond time ‘b;'tiﬂln. On motion by Rep. lawhses, the
rules ware walved by twosthirds vera and the bill was vead the third time
Ly tide. On pagsage, the vors was

P.4s23

5 812,13, F.8.; providime thar {1 13 onlewful to obtain property or
equipment by wick or falsepretensss. to hico or lease property with inrany
o defpaud, orva fatl to reta hired orleassd property; providing penaltios;
providiag prima fasfe sddones of fraudulant intent; providing on

excepcion, providing an eHective dare,
==wis roml the scoumd e by cirle.

Furcher considcrntion <€CS/CI/TID 447 wn tomporarily deferred.

CS/HE 4053 wai ulm;: . On marion Alutight, the sules were
walved and §B 162 ttntm‘l fur t?g:t'n?m Und‘l'a! tha ruls, the

House bill was leid oa themble

5B 362—A bill to beentitled An aet reloting to capital fajonies;
amendp & 91,141, F &2 groviding for the atmission of vietiwm impace
svidenes in eertain pypeastinge on tha faaus of penalty; providing dn
cfiective date,

=—wok 1ead the seeond dime by ricla.

Representative Albrighteffered the follewing nmendment:

Amendment 1—On pa 1, liné 9, strike ovorything after the enacuing
clavae #ad Braetes

Soction 1. Subsestiom {7) of cection 921141, Florlda Srarutes, is
renumbéred 4y snbaestien (B), and A new sphaaction (T} i added wo apid
saccion to rend: ;

Vaaa—107

The Chusie Foloy dJamoraon Musce rella
Albright Frankel dakxoan, Bo Pesples
Aroall Friedmon Johnson, Buddy Proas
Amold tlarejn Janes, C. F. Prmitt
Auncherl Mlcloman Jnnes. Darvl Roeave
Baincer Goode dJones, Dannin  Raddiuk
Banjanin Grindle King Rivehis
Boyd Guber Langton Rng(ajp:a
Brorman Gutmen Lourort Ru
Hronaca Hafnar Laweon Ryrh
Brown Hanpon Lewis Safley
Ohoatmuat Hurden Lippman Bands.pon
Chinvgy Heargrerr Loger Bansoin
Clurk Hirris Loambned Saungd e
Glemons Hawlkes Long Bambl
Copy Hawking Maclkangle Bilver
Crudy Haaloy Maclay Simon
Davis Hill Martinex 8imon.
De Grandy Hoffmsnn McEwan Slndler
Dewsch Holland Mims Smith, &.
Diaz-Balert Holzendorf Mishkin Smith. K.
Feeney Huanink Mitshell Stafford
Figg Iréltnd Mese Srarks
Flogy Lrvina Morrhom Srame

TR s,

Bt Ll e
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Wallara Watherall Wige Yaung
Webseor
Nays—Neno

2a the bill passed and waz immodiavely cerrified to the Senate.

5B 362==A bill ta be entitled An acr velating o ¢apitnl folonies;
amanding v, 921.141, P81 providing far the admipsiom of viatm {mpoot
evidonzo in sertein procesdivige on the issue of pewslty; providing an
affactive date.

—wns tokan up, having hean rced the second vime earlier tadnay; now
pending o motion by Rap. Alhrighe vo adapt Amendment L.

The queation recurred on the adoption of Amendment 1, which was
adopeed,

Oz maotien by Rep. Albright, che rules ware waived by the required two-
shirds vote and 8B 362, as amended, was read the thied time by ticle, On
paasege, the vote was:

Yeas=—114
The Chair Goode Langon Budd
Ahrama Grabes Layzen: Bush
Albright Graham Lawpon Bafley
Arnall Grindla - Lewie Sandérntn
Arnold Guber Libaret Srneom
Ascher) Gutman Lippman Seundars
Bainter Hafner Lagap Sewablor
Banjanin Hanton Lombard Hilver
Bloom Hurden Long Rlman
Hoyd Hexprett Mackenzia Simons
Brunnan Harria Maekey Sindler
Brorson Hawkea Murtinez Smich, C.
Brown Hawlins McEwan Swith, X,
Chentnnt Hanlay Mima Braffard
Chinoy Hill Mishkin Starks
Qlamona Hoffmenn Migchel] Sone
Carr Holland Megte Thomas
Congrova Holzandorf Mortham Tobitsaen
Daviy Hueéninlk Muscaralls Tohin
De Iriand Ogtran Trammell
Deurach Irvina Paoplen Valdos
Dieg-Belur Jamergon Prepa Visawi |
Fige Jahaon, Buddy Reypen Wehsrer
Foley Jonsg, C, T, Reavea Wetherell
Frankel Jones, Daryl Reddick Wian
Frisnan dones, Detinis ~ Ritchie Young
Garcla " Kelly - Reberta
Goller Eing Rojas
Nays—2
Wurice Clark
Veorea aftar mll ealls

Yaes—Glickman

So the bill passed, ss amended, and wos immadisrely ceztified to che
Sanate alfer apgrosamant.

HA 1801 —A bill to be sntitled An acx selating to Arefighvers’ panalon
TIUAL Mndy; Amendmg & 176.021, F.5.; providing that i i the legllative
ipreny that firefighvers omployed by spesial fize contral digtrices ghould ba
entitled to the anme tetiremont bereflts a9 muaicipsl firofichrara;
amending as. 121021, 176032, 176.041, 175.081, 175.071, 176.081, 175,081,
175.101. 176,111, 175122, 176,131, 175.141, 17K.15%, ¥75.162, 175.101,
175.200, 175.211, 176,051, 175.26Y, 175,201, 176.401, 176.311, 176.921,
175,951, and 176,861, P.8x praviding for ponvion fundis and retircincns
benefits for Arafixtitors employsd by epevial firs eomrel Afarriets, which
faudp and henetite are subiect to the pame stavutary requiremonts as
pengion funds and retirenmt banefing for municipel firefightars: amending
% 175,121, ¥.8,; ¢larifying that undisrribuced fumde ave snavally
teansforrad to support the frofighters’ aupplementsl enmpongacion
Progeam; providing fay rediwibution of certain funds te specified alries
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and speclel districts; amending 6 624 520, F.§., t¢ conform: amending &.
648849, F'5.; providing for anring of ¢ wficies; providing for sedistribucion
of grtiin fungn; pravidivg o effearly s date,

—vetir rwed the second Gime by trle

Pepraemntative Blosw offersd the £ Rowrdny nesnds ant:

Anrondment 1—On page 2, lins 1, inseree

Section £ Pacpgvayh (0) of subseciion (2) of section 948.22, Flarida
Btmturen, fa amended to rands

84322 Salary inpantive program for fulltime offeom.a

@

(ty The meviroum eggregate emount whick any full-time officer may
racwive upder this vection i $180 per month, No education Incentive
payments shill ba made for any erats law exforeement oy correctionai
pogitfon for which the class specilicatitsa requires the minimutn of & 4-year

Hegme, or kighar, Ne-sontaits
beguid endoptho-mivitions-oEthe-Rlor idaRetirmuent €yt om-with regard
oo itk

faction 2. The Lepizlature finds tint o proper and legitimere siate
purppss ir serped whan amployees and retirees of the gtare end irs
Doltical sabdivisions, apd the depéndunts, suroivare, and benefictaries of
sueh ermployeas and retireng, ere sxten ded the busie protectiong afforded
by midmmental retirament systems which provida fair apd adoquazs
benefity and which are managed, cdministered, gnd funded in an
aetrarially sound manpar, Therefore, iha Legislasura kareby detormines
and deelurey that che provisions of tods aeb Julfill an imperiant stote
Indereat,

Sastion 3. Nothing In thia st ghat! peguine thot Rule 03B-B(€HE13..
Flaride Admindatratipe Uods, b modiyied until ¢ apeeifie appropriotion
is provided to fund this Wil (onumbe - subhaequens nections)

my the vitle i amended as tallows:

O yooge 3, Jines 1-8, artike allofzid) nee and imaevts A, bill 65 ba enirled
An ot vafting te law auforcament off. ror o, feeghlens; mgending e
843.22_ F.2.; deloting langnage wivh teep a0t toths enlary incentiva program
for fall-ime law enforcemant afficers -shich provides thay conteiburions
ahall nat o wguired awd Lapsfites she il not ba poid under the Plords
Retirment. Sysram for puymonta maiiz under the progeoam; peovidivg

logintative intent; Jing 2. 176081, F.3.; providing
Ran. Bloow waved the adoption of te apmidment.
Poiut of Ordey

Rep. Goode reisnd 1 point of apdar, wheler Rolo11.8, thar the ayrendmene
W bt gormame.

Pother comeidemvion of HB 1301, with pending amondmeny syd
ponding pefnt of erdor, was tamporselly deferred.

Mutions Relating o Committeo Reforencen

On point of ordur by Bep. Snundors Chain, that is dees not effeer
approprindons, the following bill was removed from the Commictee on
Appropriations and placed on the Caler-dar C3/HE 1407,

On motjon by Rep. Oatran, Chair, agee ed eaby two-thirds vote, SB 2314
wan withifrawn from the Cammirres o Reguloted Indnetries and placad
on the Oalendor.

Continuation of Speaial and Continuing Orders

Continuntion of Consont Onlendar

Ca/HB 1207-A bill to be onpdtled An act relating to eriminaj
sentencing: amending e, 921,187, F.8s acheriring the court to requira an
offenge? ¢ COMMUNITY contral, pro Hation, or prabacion {ollowing
incaveyarion 1o moke a good fajeh ¢ffo o towenl complecion of basic or
funefemal liteeacy shilla of & high achou, equivalency diplome; emending
8. 04800, Y8 rasuiting an offendne, o 1 eondirion of his probarion o
community eantyal, to mako o good faith affow wewad dorapletion of bagiz
or fumstional Bty elalls or a bigh achel tqoivalency diploma; providing
2 defnitins providing an affegrive date.
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vinns, and 1o defining the term “pavstic reviving mnd resdopting .
400,001, 499,002, 499,003, 4D5.004, 499,005, 469.0088, 499.0054, {29.0085,
490 0057, £99.008, {H0.007. 400,008 485.008, 480.01, 482016, 490,018,
499,019, 400,028, 490024, 498.026, 490,026, 49000, 400042, 49B.085,
400.080, 400.04, 2ODOR1, 4SD.0F1, 489082, 499088, <BD.ONT, 409.08,
480,062, 460089, 499,062, 430,085, 490.087, 490.000, 49907, 490071,
490,081, !‘.B.;d::ﬁﬁp; & sopaymant cohadule for the .;i.lhim employess”
Preeerint + upentty] Iy Bmits for illing ;
Jrogiome or confracts wnder the State Graup Heakth
Tegueanse Plan t0 allow prescriptiong to be dupsnsed by sy licansad
. 3 reimbrpement echedule; providing for a pre-
acription wtilization revinw program; prwiding for review of pharmany

Deparmmen: of Adtiniawration; waending e 588.03, F.8.; reviting con-
trolled pubsemee ecbedules for sartain dnags; providing an spproptiasian;
providing an affactive dets.

On movion by Segror Wrinstack, the St covonyred in Hoase
Amendment | az nmandad and requasted the Houay to coaeur In the
Senave amandment 1o the Houss amendment.

On motion by Senstor Welnatock, O for ©5 far 8B 84 pasied pp
Aménded mnlganﬁonacm ﬁlnnwmmd.ﬂldm:uﬁh House, Tho
vore on pammign WeE

Yeom—37  Nage=None
The Rynorabls Guew Mergolis, Progidet

1 am divoccad vo inftiey tha Senata that the Home of Reprecentativen
has pasaed with emenrdment SB 989 and requests the conourronce of the

dJahn B, Phelps, Clerk

S8 #02—A bill to ba entitlad An aet relating o capital felonies;
emending 8, 821141, F.8: providing for the admimict) of victim impact
mgﬂm procesdings on the izsue of Papaliy: providing an

House Amoudment 1 (with Title Amemdment)—On page 1, line
9, atriks everything aftor the enasting cmmse dnd insert:

Section |, Suhesction (7) of goction 921141, Florlda Statutes, is
cettumbared as subyection (8), and & new cabsestion (7) is added o said
section co resd:

021141 Swuntence of death o7 Vife imprisonment for sapieal falonien
further pracesdings to devermine esnbenos—

{7) VICTIM IMPACT EVIDENCE—Onoe the prosgcution has pro-
vided cvidencs of the exizispse of one or mers ng oireum-
#ences o deseribed in subeetion (5), the proseaion may infraducs,
and Mbaequently argue, Werm impact weldence. Such evidence shall be
designed to demmitrety the victim's uniguéntss as on indiidual
humen being ond the resuitant 026 t the commusndiy’s wembers by the
vietim's degth, Characterizationa and opiniens ebout the crime, the
deferdat, and the appropriate eentanee shell not be permitted o3 o
pare of victim impoet andence,

Saeticm 3, Submetion (8) jo sadded to Sectiom $21,143, Florida Srat.
utés, o read:

921142 Seppaxm of doath or life inprisonment fov eapital drag wal-
Bcking felonjas futher procesdingy to detwrmine sentenrt.—

f2) VICTIM IMPACT EVIDENCE.—Onea the proweustion hpa pros
vided evidenee of the sxiatence of oma or marw agpreawating circum-
atances ag dezcribed in subsection (6), the prosesution may niroducs,
and sublaguently eryue, viciim impock esidenee. Swoh evidencs shall be
designed to demonatrate the victim's uniquéness o or individual
human bring pnd tee resuliant loss s she cammunicy's members by the
uictim’s death. Characterizations and opiniams aboue the crima, the
defendant, ond the appropristz sentenea srall not be permitied os o
part of vistim impact evidence.

Seprion 3. This art shall take effect July 1, 1992,
And the titls 2 amusaded as follows:

On pags 1, line 3, atrike o) of aeid Lim and tsort: &, 821441 end
081142, P.8,; providing for the admisslon

dmles of the

Muoxeh 13, 1868

On motion by Senetor Langloy, the Senate séacusred in the Housy
Emendinent.

51 302 paswed az amendsd awd was ordered opgroasal and then
anrofled. Thae sction of the Sanate whg eertified to the Heuvps, The vots
Opl PRSEURY WA

Yans—26 Naye—1
The Honorable Guwen Margoliz, President

1 am directad t [nform the Senave vhat the Mouves of Reyasantativas
:tm fﬂlE:d with prrondmant CS far SH 570 end reqnests the 0ncurreee
nate,

John B, Pholps, Clerk

08 for BB 876=A bill to ke eurithed An net 10lnting to the Spaceport
Flarida Authorlsy; croating s, 391.6565, T8y prohibliing the vse of nemen
ing the word "spaeport” unless the Speceport Anghority approved
the nemeé in writing suchorizing the Departmeny of State Yo digeoly cz-
pezatians that wnlnerfolly use auch name; providing for avme ribin plghta
of emthority with regpect to patents, wademarks, copyrights, sertifiention
raaris and pimilar rights; providing for the approprintion of teyalties to
the matherity: providing an effacvive dato.

Heuge Amandment JwCn page 1, in the title, line & strie ol of
gald line nd insért: words “spueenort Florida® or “Floride. spaceport”
unlass the Spaceport Authority

On prodon by Senater Cardoer, the Senate canourred in the FHawae
amandment,

8 for 9B G76 paseed & ananded and wes ordered engropsed and
then enrolled. The ackon of the Senate was cortifiod to tho Hewse, The

VOte O Pessage Wik
Youa=39  Nays—None
The Honoraple Gwar Margolis, Praeident

1 am dirnctod to inform the Semate that the Honee of Rey reqentatives
hns passed with emendment OF for CF for 8B 1134 and requ st the eons
avnrrence of the Sewava,

tfohn B, Fi.clps, Qlerh

CA for OP for SB 1184-—A %1 to ba entitled Aw eat rolating to the
Florids Muvwa! Aid Act; smending 8. 28.12, F.8.; alarifying i} « short title;
smending B, 25121, F.3.; apec:fying thot tha purpead of the oet {5 o pre-
pare law enfostsment agoncies te deal with natural oy manm e dieasteys
or emergenelop; anthorieing 2 law enforemnent ngency b snier & murnal
aid agrenmont; amending 6. 28,2225, P.8,; epacifying tetms ar d copditions
to be inefuded in 2 mutusl gd apreameant; deleting cheleta provisiens;
reaulving filing of & copy of the spreenient with the Depainent of Law
Enforcyment within a speaified eime poricd; aurhorieing cor tain persons
to enter 2uoh an agréstuent; amending %, 28127, 1.8, gronting vo an
employen of g law enforcoment agency the same powars, dutler, rights,
privilegen, and immunielos when parfoptaing sxrraterritorinlly; slarifying
tineneinl responsibdity for equipment and ewployass; granting ‘to
owplnyass of mm agency their neual ylehts, priviloges, and imwuniciea
whon extrezorrisarially; providine for real pariiesin intesese,
raconpment of dewmegea, and linkility acdons; smending &. £4.1281, F.5.
deleting & refarsnce to Adminiaveation of the Florido Mutus) Aid Plan by
the Divisloy of Loeal Low Enforsemant Acsistanse; delating :he authority
of the exerutive director of the Department of Law Enforcen:ent to majn.
1ain certain s and otherwise revialng the powerd and dutie: of tho wxée-
utive direotar; deluting cha reforanch to the deadling for fil.hg R puzinal
ald agreement; olarifying the ducies of she deg t) jroviding an
effecrive data,

House Amendment 1 (with Title Amendment)--On page 6,
batwotn Hnes 80 and 21, inaers

Qoppion €, Soluestlan (B) in added to section 316,865, Florlda Stat-
wies, to read

310,655 Panalties.—

(6) In cddition to any other penalty provided for uiolation of rhe
s2ae mniform troffic contro) law pursuant to this chepter o chapter

318, ey founty whith participates in an Intsrgopsmment + adio comim-
nication pregram spproved by the Divisitn of Communicstions of the
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SENATE STAFF ANALYSIS AND ECONOMIC IMBACT STATEMENDY

o ANALYST STAPFET DIRECTOR REFERENCE AOMION :
EY oy
1. Dugge: Liepghutz T+ CJ Favorable
2, gon Lang A. J0 Fadorah e »
3. 3.
4. 4. .
o SUBJECT BILL NO. ANP SPONSOR:
Capital Felonies SB 362 b

fenator yLangIey and gthers

3- SUMMARY:
® AR. Present Situatien:

|

Victima of crimein glorida have the right "te be infevmed, to
be prasgant, and to be heard when relévant, at all crucial
atages of a criminal proceeding, to the extent that thia riqh;
doed not interfere with constitutional rights of the accused.'
PMa, Cangt. art. I, a. 16(b}. Thegerights arc lmplemented
statutorily by the prescribed guldelines in s. 960.001. F.§,,

® which gall for the fair treatment of vigkims and withecses in
U ' WZ the criminal Suatice mysbems.

} L Section 921.141, F.S., provides a procedure for determinifg a
reprodoed by sentence Of death or life imprisemment upon convictlow ar
:s*mzancl-!wtﬁ adjudication of guilt pf a capital felony. Pursuant ki this

m?ﬂﬂmlwi'w STATE procedure, a jury hears evidence and renders an adviss y
e RGR ;'BU|LD:'\IG sentence to the court based upon the ameuat and the suffisiency
o R. & GRAS B magaeng.  Of aggravating and mikigating eircumstances of the eap:.tal
TRABNEESAB, L S5 felony + The gourt may accept or reject the jury's advice in
Garen antearing thm egentenss. All death senkonmes ara subjeci: ko

review by the Supreme Court.

Seatisn 927.143, P.5., specifically requires the ocourt to allow
a vickim, at a criminal sengencing hearing, to make a victim
impact stakement for the regord or Lo file a writeen sitatement
() with the esurt. Thegs skatemenka must he restricted ko the
facts of the case and to the extenk of any harm resulting from

the crime.

Up until June 27, 1991, vietim impact evidence was lnadmissible
at the penalty phaas of 4 caplital Lrial, except ko the extent
that it "relate{d] directly to the ¢ircumatansss of tho crima
hecause it violated the Eighth Amendment. Beobh v, Hi. juew,

® 482 U.85. 4954, 507 n. 10 (1885). However, In Payns V.
Tannessee, 111 §.0t, 28597 (1991), the United Btatas Buprems
Court recently averruled its sarlier holding in Booth and
instead held thak:

[I1€ a State chooses to permit the .
admission af victim Llmpack evidence and
prosecutorial argument an that pubject,
® the Bblght Amendment erects no per 8e bar.
A State may legitimately conelude That
evidence about the vietim and ahon® the
iImpact of the murder an the viccim's
family is relevant to the jury's deeclislon
ag to whether or not the ‘death penalty
ahould be impomed. There is no reazon to

treat sugh evidence differently than
] other relevant avidence is treated..

Id. at 2609.
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About a month bhefore the Payne deoiasion was rendered, the Fl orida
Supreme Court vacated the desth sentence of a defendant wha was
Pound guilky of murdering a highway patrol trpopar and remanded
the case far a new genkanging hearina. Burns Btate, 16 F.L.W.
389 (Fla, May 16, 1991). The court ruled tﬁaE‘ the vicclm impact « = —
evidence submitted at the guilt phase of the capital trial may
have affented tha decimisn af the jury ak tha sentsnelag phasa of
the trid and therefare wae impermissible under Booth, Id, at
391. On Septemher 5, 1991, however, the court choSE to Tevisip
this issue by requesting eounsel in the P%ns cage tO re-brisf an
the 1ssue of vickim impact evidence in [ight of Payneh e
oourt's decision has yet kg be rendered.
B. Effact of Proposed Changes:
8B 362 would amend a1, 921,147, F.8., to specify that vigkim
impact evidence would be admissible {n the santencing phase of a
capital felany trial, The bill proviéea that eace the
prasecution ham shown khe existencelef aggravating circumstances
and the defendant has shown mitigating evidenge of his unigquesness
as & human being, the stateaoould then introduse and a:qua viotim
impact evidence. Thias evidence would be designed to anaw the
vigctim's un:.%u_eness 88 & person and the losa to the goumunity as
a result of his death. Characterizations and opinions about kha
crime, defendant, and appropriate sentence weould be impermissible
under the hil1,
II. ECONOMIC TMPACT AND FISCAL NOTE:
A. Public:
Nomne .
B. Government:
None. '
III, MUNICIPALITY/COUNTY MAMDATES RESTRICTIONS:
None,
IV. COMMENTS:
Section 921.142, p.4., provides a procedure Ear determining a
sentence of death or life imprisonment for capital, drug trafficking
felonies., The procedure le very similar to the proceduse specilled
in 8, 921.141, F.B., relatmg to capital fmlonies, Since khe bill
amends &. 921,141, P.8., and doeg not: amend s. 921.142, P,i,., it may
be argued that the Legislature,in enacting the blll, did trot intent
to permit the admission of yietim impant evidance in the gunbencing
atage of a capital felany drug trafficking case,
V. AMENDMENTS: .
None,
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SENATE ETAFF ANALYSIS AND ECONOMIC IMPACT STATEMEND

L ANALYST  STAFF DIRECTOR REFFRENGE ACTION
ﬁ ~n
1 er . Liepshutz M~ Favorabla
2. 2V 1 wg—'_c
3. 3.
4, 4
. SURTECT: BILL ¥0. AND SPONSOR:
Capital Felonles 9B 362 by

Senator Langley

I, BUMMARY; - ]
e A. Present 8iknation:

Viekima of crime in Florida have the right "to be inforpmed, to
be present, and to be heard yhen relevant, at: all erueial
stages @f a <rimlnal proceedlng, to the extepc that this right
does nok interfare with gonstitutional rights of the acsusad.®
Pla, Congt. art. I, s. 16{b), These plghts ars implemented

® stasytorily by the prescribed guidelines in §. 950,001, Fi5i,
which call for the fair treatment af victims and wiktnmszas in
the criminal justice syatenm,

Section 921.143, P,8,, specifically regquires the court to allaw
a victim, at a criminal sentencing hearing, to make & victim
inpact O 6060 Mé forkherscord O o file a writtengtatement
with the court. There skatements must be rastyicted to the
® ::cta gE the ¢case and to the extent of any larm resulking Erom
a orima.

g? until June 27, 1997, victim impact evidence wae inadmissible

the penalty phase of a capital trlal, ezcapt ha ths sxtant
that it "relarald] direstly to the eclroumskanceg of the! ¢rime”
hecause it violjted the |%hth Amendment, Eooth v, Marylapd.
482 U.8. 496, 537 n. 10 {19 9&1. However, #n PDaymsa w,

() Tennesses, 111 5.Ck. 2597 (1991), tha uni{:ed BtaEds Supreme
dourt recently overruled igg earlier holding in Roath and
instead held that:

[T]f a Stake ghposes to permit me
admission of victim impact evidence and
propecutorial argument an that subjeck,
the Eight Amendment erects no per ss bar.
o A Btate nay legitimately ponclude that
evidence about the victim and about the,,
impact of the murder on the vickim's  * ‘
family ia rmlevant to the jury’s decision |
as tovhether or not the death penalty !
should be lmpeged. Thare 1a no veason k¢
treat guch evidence differently than
other relevant evidence is kredked,

1d. at 2609,

About a month before the 5'1?_;1% decizinn wae rendered, the Plorida

Supreme Coqprt vacated the deZth sentence of a defendant who was

found qullty of murdering a highway patrel trooper and remanded

the caze for a new sentencing hearing. Bugns v. Skake, 18 F.L.W.

189 {rla, May 16,1991 j, The court ruled thatk the vigtln Impace >
® evidencs submitted at the sentencing phase of the capltal grial

was inﬁ ermigmible under Booth. Id. at 381, On Sepkember 5,

1991, however, the ¢ourt chose to revisit this ilssue by

raquaating counsel in the Burna case to re-hrief on the lasue Of
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a ) REVIESHELD: January 21, 1043 BILL HO. &8 1G2

DATE: December 12, 1991 Fage _2

victim lmpact evidenga in light of Payne. [The court': decislen
has yet tgabe renderad. g

o B, Effect of Propgsed Changes:

§B 363 would make it clear that in Florida, in light of Fayne,
victim impact evidence would be admlasivle in the sentending
phase gf a capital falony trial unders.921.141. 7.8
gpeclfically, the bill would pravide that onee the pregecuklon
has shown the existence 0f aggravating circumstances and the

° defendant has shown mit;gating evidance of his uniquaress as a
human being, t h e stake couldthen Inkroduce and argue viectim
inpact evidenos. This evidence would be designsd to ohew the
victim's uniqueneas as a ﬁ:rsﬂn and the lpszs to the ecmmuniky as
i result of hig death. Characterizatlons and opiniene abouk Eha
erima, dafandank, and appropriate pankance would be impermissible
under the blll.,

. IT. RCONOGMIC TMPACT AND FPISCAL NOTH: 3
A, Public:
Nona,
B. Government:
® Hone.
[11. MONICTPALITY/COUNTY MANDATES RESTRICTIONS:
Nong,
IV,  COMMENTE:
. None,
V. BMENDHENZS: '
Nene.
@
o
@
®
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S8 362 Flrst Bagrasaed

4 bill to be eatliled
An act relatisg 2o cupiial falonies; aoesding
as, 911.141 and 931,142, F.6.y previding Por
the adaiasion of vicile iapact svidencs in
certnln proceedings oo the iascs of prnalty;
providing an effective date.

3e It Enacted by the Leglslature of the Srate of Florida:z

Section 1. Subsection {7) of asction 921.141; Florida
Statutes, is renusbared as subsection (8], and 2 new
aubsection [T} 1s added to sald section to read:

321.141 Sentence of Jzath or life lopriscrment for

capltal Ealonies: further procesdings to determine sentsnce,—
431 VICIIN IISACT EVIDENCE.~-rice the prosecutlon has

rovided svidence o
| circumstances a5 desrribed In evhasctrion (5}, Ehe progecotlon |

14

19

20

4]

22

29l-and the sporopriats s shal)l notbep Ltied asa—peek
2| st victin Incast evidence.

25 Section 2. Sobsectioc (B) Is afdded &0 secklon 321.142,
25| Florida fitatures, to read:

27 !:; 521.142 sSeatence of Jeath or life imprissoment for

28] capital drug trafficking fe=lonieg; Furbther proce:dings te

2]} determire sentznce.-—

:w!

3 forovideé—evidenceof theextstaroe—of mme or Tare apqrayzt iy —

LODTRG: Wotds atticken are delstious: words gypdeclised are additions.

1 J62

68 352
V| cirounstances as described in subssction (£}, the prossestion
2| may introduce, snd subgegpegtly arque, victis impant evidsncs. |
1| Euch svidancn absl) be Aepigned to demosstrate b wictinle
S|taths commmity o wembers by the sictin‘s Seath.
§| Ctaxncterdzaticse wnd oplaions about the cilme,_the SeEendant
7|-and_the appropriate ssatesce shall wok be pesuitted as-apert—f
8[| of ulctis lmpact evldsace.
Section 3. ‘Thiz act echall taka effect July 1., 1922,
1
1
11
13
"
15
16
17
18
%9
0 | 4
21
23
23
24 v 1
25 )
26 '
27
28|
29
i5
ko o I

2 ; J62
ONIRG: Hards aéeisben are deletfons: words tsuiu.l.l.;-a_are adH klens -

9661 "S;

2

WdPS

959 F19 Bk WOoYd

TA9"ON

EZPT'd
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B CI362 1992 SESEION PATE 04/01/92 TIME OR:59 PAGE

gﬁggnlsanmggmﬂsm ENG by Langley and others (Similar CS/H 0453, Compare 18T
)

Victim Impact Evidence/Felonles; provides for admission of victim impact

evidence in certain proceedings on issue of penalty. Amends 921 .141 , .742.

Effective pate: 07/01/92.

10/25/91 8§ Prefiled o _ o

11/08/91 S Referred to Crimnal Justice! Judiciary

01/14/92 8 Intraduced, referred to Criminal Justice; Judiciary —-8J 00024

01/16/92 S On Con;(r)mttee agenda~= Criminal Justice, 01/21/92, 2:00 pm,
Room—-2(301C) ..

01/21/92 s Cemm. Acton: Favorable by Criminal Justice -6J 00101

01/22/82 S | ow I n Judigiary =8I 00101

01/24/92 s Extension of time granted Judiciary

01/28/92 § On committee agenda-- Judiciary, 01/30/92, 9:00 am, Room=1(308C)

01/30/92 § Comm. Action:-Favorable by Judiciary =-SJ 00181

01/31/92 S Placed on Calendar =83 00181 4

02/06/92 5 *laced on Consent Calendar -83 00180% Passed; YEAS 37 NAYS 1
-8J 00172, -SJ 00197

02/12/92 H In Messages L.

02/25/92 H Received, referred te Appropriations =-HJ 00545

03/06/92 H Withdrawn from Appropriations =BJ 07123; Placed on Calendar

03/11/92 B Subatlituted for CS/HR 4153 -HT01412)Read seocond time ~HT 01412;
Amendmant(s) adopted =HJ01477; Read third tine; Passed as
amended; YEAS 114 NAYS 2 =HJ 01477

03/11/92 § In returnin ages

ness
03/12/92 § Concurred; E’assed a8 amended; YEAS 28 NAYS 1 =SJ 01486,
=87 01490; Ordered engrossed, then enrolled -3J 01486
03/24/92 Bianed by Officers and presented t0 Governor

1
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® T _ . BILL VOTR SWEET
(V8-803 File vith Secratary of Senate) BILL NO. _88 362
COMMITTEE ON: _Judiciary
PATE _January 30, 19%2_. ACTION: _ an
X Favorably wijth anmendments
TIMES 058:00 &M - - 12:00p ™ ) .
® . ___ Favorably With committze Substitute
PLACE: _Room 1, Capitol
e Wnfavorably
OTHER COMMITYRE REFERENCES) .
{in order shown) — Submitted 25 a Comnittae i1l
mur Tampararily Paszsed
L — RECONE idered
— . Not Censgidered
- NO Quorum
THE VOTE WAS:
4
® PINAL
BILL VOTE AENATORS
Aye | Nay Ave | Nay | Ave | Nav | Ave | Nav | Ave [Nay | Ave [ Nay
X Dudley
@
|_X Glrardeau
Grant
Jenne
| X Johnson
. .
X Lanqgley
VICE- RMAN
X
X Welnstein
o \
®
. #ﬁ
E 0 TOMAL,
=
® Nay —ave | Mav ] Avell oy | Ave THey | Ave | Hay | Ayes ( Na
Please Complete: The Key sponsor a‘?peared { )
A Senator appeare { )
Sponsor's aide appeared | ( )
Ocher  appearance ( )
®
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. STORAGE NAME: s0362z.¢j A3 PASSED DY 1HE LEGISLATURE®w
® «pATEs April 22, 1992 CHAPTER #: 52«81, Laws Of Florida
MOUSE OF REPRESENTATIVES
coMMITTEE ON
CRIM NAL JUSTI CE
FINAL BILL ANALYSIS & ECONOMIC IMPACT STATEMENT

L BILL #: SB 362 @ @ P Y{

RELATING TO: Capital Felonies FLon EPT0dUCS by

L.

SPONSOR(S):  Senator Langley and others  oaeaerCives

STATUTE(S) AFFECTED: &8 921.141 and 621.142, Fla. Stat. Taufﬁa'l;&f‘f‘:‘iaé‘éégg“@s
® COMPANION BILL(S): CS/HB 453 (s), SB 178 (¢) Serles cmﬁ,,;lﬂgé

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE: CS/HB 453
(1) CRIMINAL JUSTICE YEA 12 NAY 0
(2) APPROPRIATIONS  WITHDRAWN
(3)

(4) ?
® (%)
dkkkdrrtdh ki kbbb bbdbdrhbhb bbbk Rrrrrh kT bh kb kb kb kb s kT h b wr bbb dhrdbdbdddy
I. SUMMARY:
On June 27, 1991, in Pavne v, Tehnessees, 111 §.Ct. 2537 (1991), the
® United S5tates Supreme Court overruled its earlier decisiong relating

to v;ictim impact evidence in capital felony cases and held that:

[I]£ the State chooses to permt the admissjon of vietim inpact
evidence and prosecutorial ar gunent anthat subjeet, the Eighth
Amendnent erects no per ga bar. A State nay legitimately

® conclude that evidence about the victim and about™ the 1npact of

€ muxder ON the victim's family is relevant t)the jury's

decisionas to whether or not the deat h penalty shoul d pe
inposed.  There is no reason to treat such evidance differently
than other relevant evidence is treated,

Mi at 2609.

This bi || provides that the prosecutien may introduce, and
subsequently ar gue . victim i npact evidence duringthei separate
sentencing proceedi ng in caP:Ltal fel ony and capl tal deug trafficking
felony cases. victim! npacl avidence NBY be introducwed once the
prosecution has providedevi dence of the existence Oof one or note

® statutory aggravat | Ng eirenmstancee, The vietim impast evidence musth
be desgnedto denonstrate the \rit::i:im'?1 unigueness ag a human heing
and the resultant losa to members of the community by the victinis
death, cCharacterizations and opinions absut t he erime, the L
defendant, and the appropriate Sentence cannot be part of thevictim
Impact avidence.

¢ If passageof thir bill generates appeals i n capital felony and
capi tal “drug trafficking felonyCases, there nay be a fiscal i npact
to state governnent.

o

STANDARD FORM 11/80
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. TANTIVE

A. PRESENT SITUATION:

section 775.082, Fla. Stat., provides that a ¢apital felony is
punj shabl e by mithey death or life imprisonment, with &8 mandatory
M ni mum 25years imprisernment before bacoming eligible for parole,

Py Upon a defandant's conviction or adjudieation of gquilt of a
capital felony, the court must conduct a separate sentencing
proceeding, Pursuant to s. 923,141, Fla. Stat., t¢ determine
whet her the def endant should be sentenced to death or life
imprisonment. |n the proceeding, evidence may be pzesented
regarding any matter that the couct,_deemsrelévant to the nature
of the crine and the character of tie defendant. consideration

® mustbe given to evidencer egardi ng any aggravating or mtigating
clrcumstances enumerated i N ss. 921,141(5) and (6), Fla. Stat,
Aggravating gircumastances include, but are not limted to; the
capital felony was conm tted for the purpeseof avoiding or
preventing a lawful arrest er effecting an escape from custody;
the capital felony wasespecially heinous, atroeious, or cruel;,

® and t he victim was a | aw enforcement of ficer engagedin the
performance of hisofficial duties. Mtigati ng clrcumstances
include, but are net linmited to: the age of the defendant at the
time of t he offense; the defendant's history of prior crimnal
activity; andthe capacity of the defendant toappreciate the
criminality’of his conduct or to conform his condust to the

® requirements of |law. Afterhearing all the evidence, t he gury
del'i berates and submitsanadvisory sentence to the court based
on: whether sufficient aggravating eircumstances exist; whet her
sufficient nmitigating circunmstances exigst which outweigh the
aggr avati ng circumstances; andwhet her, based on the theseh
considerations,t he def endant should ke sentenced to death oz life

i mpri sonnent . Not wi t hst anding the jury's recommendation, the

L court, after weighing the aggravating and mitigating
circumstances, wWll enter a sentance aof death Or life
imprisonment.

During the 1990 sassion, the Legislature created s. 921.142, Fla,
stat,, which provides for separate sentencing proceedings in

® capital drug trafficking felony cases. The procaeedings to
determine whet her a defendant willbe sentenced to death or life
imprisonment for a capital drug traffi cki ng offense ave similar tO
the sentencing proceedings described above.

Section 16(b)of Article 1 of the Florida Constitution provides
o that vietims of crinme or their |awful representatives, including
t he next of kin of hom cide victins, haethe right to be
informed, to be present, andtobe heard when relevant, at all
cruci al stages of criminal proceedings, to the extsnt that these
rights do NOt interfere With the gomnstitutional Tightsof the-

accused.
° Chapter 960, Florida Statutes, addresses victim aszlstance andis
known as the "Florida Cri nes Compensation Act." Seetlon 960.001,
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Pl a. stat., requires various agencies, including state attorneys,
law enforcement agencies, and circuit court administrators, to
devel op and i npl enent guidelines for the faixr treatment of viectims
o and witneases in the crim nal justice system. Among other things,
these quidelines must provide far notificatien tO the viatim Of
the victinmls right to subnmit an oraler written impact Statenent
gursuant to 8., 921.143, Fla., Stat. Section 821.143(1), F.‘Lah.
fat., provides thal prierto0 sentencing any defendant who has
been convi cted of any felony oy who has pléad guilty ox nol o
° contendare to any exime, the eentencing court nust permitthe
victimof the crima or the victims next of kin, i the victimhas
di ed from causes related to the crime, t O:

e appear before the sentencing court for the purpose of making
a statement under oath for thq record; or

¢ e Supmt a witten statement under oath to the staft
attorney' s offiee, which statenent must then be
the sentencing court.

e
Il ed with

Section 921.143(2), Fla. Btat., provi des that the victim's oral or
witten statement nmust relate solely to the facts »wf the rase and

L the extent of any harm |ncluding pSychol ogical or physical harm,
andfinancial |osses which directly or indirectly :resulted from
the crime for which the defendant .~ being sentenced.

In r 525 §0.2d B33 (1999{, t he Florida Suprems

Court hgﬁ t hat tﬁe tprOV|S| ons of =. 921,143, Fla. Stat,, are

® "invalid i nsofar as they permit the introduction af victimi npact
evidence as an aggravating factor in death sentencing."

Prior t O June27, 1991 vietim | Npact evidenee was | nadm ssible at
tlr;e senteréct:l r%g phgse of a capital dfel_ ony case in aceordanceW th
the United St at €S Suprene Court's decision in Rooth V. Marvland,

o 107 8.ct. 2529 (1987). 1n Booth, thecourt held that the
introduction of a vietim impact St atenment att he sentencinﬁphase
of a capital murder trial violates the Ei ghth aAmendment. e
court rejected the Btate's gontention that t he presence er absence
of enotional distress of the yietims' famly and the Victins'
characteristics ate pro?er sent encl ng censiderations | N a capital
case. The court found that such information is irrelevant to a

¢ capital sentencing decision, and |tS admission creites a
constitutionally unasceptable rigk that: the jury may impose the
death penalty in anarbitrary and capricious mannes.

In May eof 1991,the Florida supreme Court vacated +he death
sentence Of a defendant convicted Of Eirst-degree rurder, hol di ng

o that the defendant was deprived of a faix sentenci ng determination
bacause evidence OT the personal characteristiss of the vietim was
presented to t he jury contrary t O Bgoth, | Stata, 16
F.L.W. 389 (Fla. May 16, 1991)]1. | N_Burns, thegourt held that
"we cannot say beyond a reasonable douDi that the:jury weuld have
recommended a sentence of death had it not heard the testi nony

® concaerning thevictim's charactes," Id, at 391, The Florida
Supreme Court affirmed the murder conviction but yemanded the case
for a new sentencing hearing before a new jury.

=3
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B.

III.

On June 27,1991,in Pavne V. Tennessee, 111 3.ck. 2597 (1991),
the United States Supreme Court overruled its earlier deci Sl on in
Booth and held t hat :

[T]f tha Stata choosas te permit the admission of viakim

i npact evidence and prosecutorial argument on that subject,
the Bighth Amendment erects no par se bar. A State may
legitimately conclude that evidence about the victim and
about the |r‘rPact of the murder onthe victim's family is
relevant to ths jury's deaizsion as to whather or not ths
death penalty should be inposed. There is na reason to
treat such evidence differently than other palevant evi dence

is treated.
Id. at 2609. 1
In |ight of the payne decision, the Florida Supreme Court chose to

revisit its deeision In the case in September of 1991.
Counsel was requested {0 re-biief omthe 1ssue of victim impact
evidence and the cseis currently pending before the court.

EFFECT OF PROPOSED CHANGES :

This bill amends sS. 923.245 and 921. 142, Fla, Stat, t0 provi de
t hat the prosecution may introduce, and subsequently azxgue, victim
impact avidence duringt he peparate sentsncing preceeding in a
capital felony or a capital drug traffieking felony case. Vietim
impact evidence may be introduced onee the prosecution has
provided evidence of the existence of one or more statutory
aggravating circumstances, Thevictim inpact evidence must be
designed to demcnatrate the victim's unigueness as a hunman being
and the resultant loss t o the members of the community by the
victim’s death. Characterizations and epinions about the crime,
t ha defendant, and the appropri ate sentence cannot be part of the
victimimpact evidence.

SECTION-BY~-SECTION ANALYSISt

Section 1 amends s. 921.141, Fla. Stat., relating to sentencling
proceedings in capital felony cases, as described above.

Section 2 amends s. 921.142, Fla. Stat,, relating to sentencing

pé:nceedings incapital drug trafficking felony casges, asdescribad
above.

section 3 provides that the act takes effect on July 1,1992.
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A. FIEBCAL TMPACT ON STATE ACENCIES/STATE FUNDS:

1. Non-recurring Effacts!
| ndet erm nat e.
2. RecurringEffects:

Indeterminate.

3. Long Run Effects Other Than Nermal Growth:
Indeterminate, 3

4, Tota and Expe tures:

| ndet er m nat e,

. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1. Non-recurring Effects:

Indeterminate.
a. Reecmrring Effects:
Indeterminate.
J.Long Run Effects Other Than Normal Growth:

| ndet er m nat e.

DI RECT EconoMic TMPACT ON PRIVATESECTOR

1, Direct Private Sector Costg:
None anticipated.
2, Direct Private Sector Benefits;

None anticipated.

3. Effecte on competition, Private Enterprise_and Emplovment

Mgrlgeta:
None  antici pated.
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D. FI SCAL COMMENTS:

| f passage of this bill generates appeals in capital feleny and
capi tal drug trafficking felony cases, theremay ba a fiscal
| mpact to state government.

A. APPLICABILITY oF THE MANDATES PROVISION:
Not applicable.

' E
B. REDUCTION OF REVENUE RAISING AUTHORITY:

Not  applicable.

C. REDUCTION or STATE TAX SHARED W TH COUNTI ES AND MUNICIPALITIES!
Not  applicable. '

V. COMMENTS :
on March 11, 1952, 38 362 waasubatituted foxr CS8/HB 4353, amended, and
passed the Housa (YEA 114, NAY 2). The Senats concurred in the Houge
ﬁ,ﬁ'\l\?nld)mnt and the bill passed the Senate on Mirch 12, 1582 (YEA 28,
V1. AMENDMENTS MITTEE SUBSTITUTE CHANGES!
None.
VII. SIGNATURES:
COMMITTEE ON CRIMINAL JUSTI CE
Praepared by: Staff Director:
Kristin §, Pingree __Susan G, Bisbee

FINAL ANALYSIS PREPARED BY COMMITTEE ON CRIMINAL JUST.CE:

Prepared by: gtatf Director:
- . r
e wopse . Luwil] ol
Kristin §. Pingreé / Sugan G. Blshee
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