IN THE SUPREME COURT OF FLORI DA

® NO. 85, 693
® TI MOTHY CURTI'S HUDBQON, ,

Appel | ant,

V.

¢ THE STATE OF FLORI DA,

Appel | ee.
@

ON APPEAL FROM THE CIRCU T COURT OF THE THI RTEENTH
JUDICTAL CIRCUT, IN AND FOR HI LLSBOROUGH COUNTY, FLORI DA
®
REPLY BRI EF OF APPELLANT/

¢ CROSS APPEAL ANSWER BRI EF
e KENNETH DAVI D DRI GGS

Florida Bar No. 0304700
229 Chapel Drive

Tal | ahassee, Florida 32304
(904) 575-2988

@ M  ELI ZABETH WELLS
Florida Bar No. 0866067
376 Milledge Avenue
Atlanta, GCeorgia 30312
(404) 614-2014

® Counsel for Appellant

——



TABLE OF CONTENTS .
TABLE OF AUTHORI TI ES
ARGUMENT | N REPLY .
ARGUMENT |
ARGUMENT | |
ARGUMENTS || | - XVI
CROSS APPEAL .

| SSUE1

| SSUE11 .

| SSUE111

CONCLUSI ON

16
16
22
31

34




TABLE OF AUTHORITIES
Page
FEDERAL CASES
Eddin v. oQklahoma
455 U.S. 104 (1982)° 14
Maynard v, Cartwright,
486 U.S. 356, 108 S. ct. 1853, 100 L. Ed. 2d 372 (1988) . 25,30
Mill r v. Florida,
482 U.S. 423, 107 s. . 2446, 96 L. Ed. 2d 351 (1987) 32,33
Sochor v. Florida,

119 L. Ed. 2d 326 (1992) 25
450 U.S. 24 ' 32,33
STATE CASES

Atwater v. State,

626 So. 2d 1325 (Fla. 1993) 29
Blakely v, State,

561 So. 2d 560 (Fla. 1990) 9
campbell v, State,

571 So. 2d 415 (Flla. 1990) 14
Cannaday v, State,

620 So. 2d 166 (Fha. 1993) 25
Combs v, State,

403 so. 2d 418 (Fla. 1981) 33
Davis v, State,

648 So. 2d 107 (Fla. 1995) 29
Dexrick v. State,

641 So. 2d 378 (Fla. 1994) 29
Dixon v. State,

283 So. 2d 1 (Fla. 1973) . . . . . . . . . . . 23,24,25,29,32,33
Duager V., Williame,

593 So. 2d 180 (Fla. 1991) 25,32,33




Feraquson versus St ate, gggxeme Court

474-So. 2d 208 . . ‘

Ferrell v. State,
686 so. 2d 1324 (Fla. 1996)

Fitzpatrick v. state,
527 So. 2d 809 (Fla. 1988) .o

Floyd v, State,
497 So. 2d 1211 (Fla. 1986)

Floyd v, State
569 so. 2d 1225 (Fla. 1986)

Haliburton v. State,
561 So. 2d 248 (Fla. 1990) PR

Hansbrough v. State,

509 So. 24 1081 (Fla. 1987) '
Hardwigk v. State

521 So. 2d 1071 (ha.)

Herzog v, State,
439 So. 2d 1372 (Fla. 1983)

Johnson'
497 so. 2d 863 (Fla. 1986)

King v. Dugger,
555 So. 2d 355 (Fla. 1990)

Kr amer '
619 So. 2d 274 (Fla. 1993)

ivi on V.
565 So. 2d 1288 (Fla 1990)

M e r ¢ k '
664 So. 2d 939 (Fla. 1995) C e

Morgan v. State,
639 So. 2d 6 (Fla. 1994)

Nibert v. state,
508 So. 2d 1 (Fla. 1987)

Nibert State,
574 so. 2d 1059 (Fla. 1990)

1985,

. 4'5

26,27

26,27

28

26

27,28

23

27

16

5,6,13

9'10

16




Omelus v, State,
584 So. 2d 563 (Fla. 1991) . .

orme v. State
677 So. 2d 258 (Fla. 1996) . .

P e n n ,
574 so. 2d 1079 (Fla. 1991) .

Pittman v, State

646 So. 2d 167 (ha. 1994) .
Pope v, State,

679 So. 2d 710 (Fla. 1996) . .

Porter v, State
564 So. 2d 1060 (Fla. 1990) .

Preston v, State
607 So. 2d 404 (Fla 1992) . .

Prof v. State,

510 so. 2d 896 (Fla. 1987) . .
Richardson v. State,

604 So. 2d 1107 (Fla. 1992), citing

Robinson v. State,
574 so. 2d 108 (Fla.), cert. denied

Sims v. State,
681 so. 2d 112 (Fla. 1996) o a

Smalley v. State
546 So. 2d 720 (Fla. 1989)

Songer v, State,

544 so. 2d 1010 (Fla. 1989) e
Spaziano v. State,

433 so. 24 508 (Fla. 1990) .

495 So. 2d 744 (Ha  1986) .

Terry v, State
668 So. 2d 954 (Fla. 1996)

Tillman v. State,
‘591 so. 2d 167 (Fla, 1991)

21

16,20

11,12

25,30

25

15

9,10,11

21

16




Trotter v. State
576 So. 2d 691 (Fla. 1990) . + « « « o

Valle v, State

581 90. 2d 40 (Fla. 1991) e e e
Whi e v. State,

616 so. 2d 21 (Fla. 1993) e
Williamg v. State,

386 S0. 2d 538 (1980) . . . . . o+ 4
Wi1ld

574 So. 24 136 (Fia. 1991) e v e e e

STATE STATUTES

Fla. Stat. sec. 921.141(6) (h)

29,31,32,33

24




ARGUMENT IN REPLY
ARGUMENT |
Tim Hudson was a man whose |ife was controlled by his
addiction to crack cocaine. Prior to his addiction, he held down
a job and was in a stable, steady relationship with Becky Collins
(R V 196, X 75). He was well mannered and polite and treated
Ms. Collins with respect and kindness. M. Collins testified
that they had a good relationship, so good that they began living
together and decided to get married (R V 196). But then M.
Hudson began using crack cocaine and became a different man (R V
186, 197-98, X 123). He quit his job and becane hyper and noody
(R VvV 197, X 99-100). Athough he attenpted to get treatnment for
his addiction, he was unable to get an appointnent in |ess than
two nonths at any of the places he contacted, and his efforts to
overcome his addiction failed (R V 198). Because of this drastic
change in his personality, his future with M. Collins was
dest royed. He becane abusive, jealous, and obsessive towards M.
Collins, traits that had not been present before his cocaine
addi ction. Around March or April of 1986, Ms. Collins ended the
relationship with M. Hudson and noved in with the victim Mllie
Ewings, and M. Hudson basically began living in the streets.
But he continued to contact Ms. Collins frequently. He told her
he worked for the Mafia, a claim that was obviously untrue, and
unlike anything he had ever told her prior to his drug use. I n

his conversations with Ms. Collins, he mde accusations that were

untrue and unfounded and it was obvious to Ms. Collins that he




was still on drugs (R V 196-201). Shortly after the breakup
wth Ms. Collins, M. Hudson was jailed for two nonths, and he

continued to contact Ms. Collins fromthe jail alnost every day.

Then four days after he was released fromjail, he went to M.
Collins place of residence to speak with her. At the tinme of
that visit -- the visit that resulted in the death of the victim

-- M. Hudson had been snoking crack cocaine and was very high
(R VI 373-74).

Both Gerald and Anthony Benbow testified about M. Hudson's
extensive drug use on the night of the crine. Gerald Benbow was
so alarmed by M. Hudson's drug induced state that he tried to
get M. Hudson to remain at his hone for the night and sleep it
off, a suggestion he had never felt the need to make to M.
Hudson on any of the other nights they did drugs together (R V
373-78). M. Hudson did crack cocaine at Gerald Bembow's and got
hi gher and higher as the night progressed. He was preoccupied
with Becky Collins and was very upset. He left M. Bembow's tO
go find Ms. Collins (1d.). But instead he found the victim In
his highly intoxicated state, his nental state was substantially
inmpaired and he was unable to conform his conduct to the |aw
Wen the victim screaned at him to |eave the house, he stabbed
her four tines in an attenpt to quiet her screans.

The primary question involved in this appeal is quite

straightforward: are the circunmstances surrounding this honicide

simlar to those cases in which death was previously deened

improper? See Tillman V. State, 591 So. 2d 167, 169 (Fla. 1991).




And the answer is yes. Rat her than address this question, the
State's answer brief attenpts to create different questions which
are not specific to this case and to create a record other than
the record which exists in this case. The State's argunents
should be rejected, and M. Hudson should be granted relief.
First, the state contends that this Court previously
rejected a characterization of this case as a domestic dispute,
thus ending the enquiry. But substantial evidence not presented
in the first trial is now available for this Court that supports
this characterization. As noted above and in the initial brief,
Becky Collins testified extensively about her relationship wth
M. Hudson and how it had changed after he becanme addicted to
crack cocaine. She explained that she had broken off the
relationship with M. Hudson only nonths before this homcide and
that M. Hudson had maintained alnmost daily contact wth her
t hroughout the tine leading up to the hom cide. Contrary to the
state's assertion, M. Hudson does not assert that the domestic
context of his case automatically renders his death sentence

invalid.® M. Hudson asserts that this Court must |ook closely

The state contends that M. Hudson's trial counsel did not
argue “domestic dispute" to the jury. Not only is this patently
untrue, the apparent contention that failure to argue “donestic
di spute"” at the trial somehow forecloses M. Hudson from
asserting that his death sentence is disproportionate is contrary
to the law of this Court. uyncontroverted evidence was presented
in the resentencing that M. Hudson and Becky Collins were

romantically involved, that this ronmantic involvenent had _
term nated because of M. Hudson's drug addiction, and that since

the termnation of the relationship M. Hudson had repeatedly
attenpted to speak with and neet with Ms. Collins, and that his
behavi or bordered on the obsessive. This uncontroverted evidence
was presented at resentencing and argued to the jury. o course
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at the facts of this case as conpared with other simlar cases to
determine if his death sentence is disproportionate.

The state's argunent that M. Hudson's conments to other
mental health experts that he planned to steal jewelry from the
victim shows that his real notive was to rob the victimis not
supported by the record. There was no evidence presented that
M. Hudson went to the house to kill M. Ewing or to even speak
to Ms. Ewing. Police found no evidence of robbery and the state
presented no evidence at trial that M. Hudson stole any objects
from the victimis honme. See Nibert v. State, 574 So. 2d 1059,
1060 (Fla. 1990) (Although there was testinony that defendant
indicated his intention to rob the victima few days before the
murder, there was no evidence of robbery. Death is
di sproportionate).

The state's argunent that Fitzpatrick v. state, 527 So. 2d
809 (Fla. 1988), is distinguishable from the case at bar is
flawed. As the state correctly notes, in Fitzpatrick, there was
a unaninous opinion by several nmental health professionals that
both statutory mental mtigators were present. In the case at
bar, there was testinony from several mental health professionals
that both statutory nmental mtigators were present and the trial

court found the existence of both statutory nental health

defense counsel did not argue proportionality to the jury.
Proportionality review is a function solely of this Court.
Additionally, any proportionality review prior to the inposition
of a death sentence would have been premature. See ¢lark V.
state, 1997 W 136304 (Fla. March 27, 1997).

4




mtigators.* The state's portrayal of Dr. Maher's testinony as
"severely damaged" is belied by the record. Dr. Maher testified
that he was confident that his conclusions were sound (R WV
434), and the state did not, and could not, elicit any testinony
in cross-examnation of Dr. Maher to dispute his conclusions
concerning the substantial statutory and non-statutory mtigation
present in this case. The state's assertion that Dr. Maher
“acknowl edged that [M.] Hudson's post-homcidal actions were
| ogical and rational"” misrepresents the record. See State's
Brief at 29. Dr. Maher's actual testinony was that although sone
of the acts M. Hudson did after the victim was killed were
| ogi cal acts, this does not support the conclusion that M.
Hudson was acting rationally and logically throughout this crine
or even after this crime (see R VI 459-62).

In arguing that M. Hudson is not aided by the cases cited
in his brief to support his argunment that his sentence is
di sproportionate, the state leaves out inportant facts from each
case that inpact upon this review For exanple, the state fails
to nention that the Kraper defendant's prior violent felony
aggravator was based upon a simlar beating of another victim

with a concrete block within two hundred feet of where the

“Phe basis for the state's assertion that "the trial court
found the presence of only one statutory aggravator" is unclear.
See State's Brief at 26. In Fitzpatrick, the court found the
existence of five aggravators, so this reference is not to the
Eitzpatrick opinion. If this statement is an error, and the
state intended to say "mitigators", then this statenent is sinply
untrue, because the trial court in Hudson found both nental
mtigators. See Sentencing Oder, R 397-98.
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hom ci de occurred, that the victim of the hom cide suffered
defensive wounds, and that the defendant pulverized the victim
with a series of nine or ten blows, none of which were fatal

until the final two. Kramer v. State, 619 So. 2d 274, 276-78
(Fla. 1993). In Morgan, the defendant brutally nurdered a 66
year old woman, crushed her skull with a crescent hamer, stabbed
her sixty tines, bit her breasts and traumatized her genitals.
Nuner ous defensive wounds were found on the victinls hands.

Morgan v. State, 639 So. 2d 6, 9 (Fla. 1994). In Penn, the

defendant killed his mther with a claw hamer, hitting her
thirty-five times. The victim had defensive wounds on her hands
and the testinmony was that death may have taken forty-five
mnutes. Also, on the night of the honicide in Penn, the
defendant's wife told him his nmother was getting in the way of a
reconciliation with her and suggested that he "get her out of the
way." Penn V. State, 574 So. 2d4 1079, 1080, 1083-84 (Fla. 1991).
Unlike the victimin each of these cases, the victimin the case
at bar died quickly, and there were not “nunerous defensive
wounds" on her hands and body. Additionally, wunlike Penn, there
is no evidence that the M. Hudson had any notive or intent to
get the victim "out of the way."

In MWhite the defendant had several altercations with the
victim prior to the nurder, pronpting her to obtain a restraining
order against him He had broken into her apartnent a few nonths
prior to the homcide and attacked her conpanion with a crowbar.

Wile in jail for this offense, he informed another inmate that




he was going to kill the victim when he was rel eased, and
i medi ately upon his release he got a gun, stalked down the
victim and shot her as she was running away. After she fell to
the ground, he approached her and fired a second shot to her
back. White v. State, 616 so 2d 21, 22 (Fla. 1993). The state
contends that the effects of the use of cocaine in M. Hudson's
case was not as extensive as in Wite, but two wtnesses who had
busi ness dealings with M. Wite imediately prior to and
following the crime testified that he did not appear to be under
the influence of alcohol or drugs. I1d. After shooting the
victim M. Wiite hailed a cab and sold the nmurder weapon to a
pawn shop. 1d. Contrary to M. Hudson's case, there was
substantial evidence presented in M. Wite's trial that he was
able to act in a logical and coherent manner both before and
after the commission of the homcide, and that the homcide was
pl anned and premeditated.’

The state argues that M. Hudson's case is nore closely
aligned with pgpe v. State, 679 So. 2d 710 (Fla. 1996), but a
review of the facts in Pose illustrates the flaw with this

argunent . The uncontroverted evidence in Pgpe was that the

*The state's only support for the argunent that M. Hudson
was not under the influence of cocaine at the time of this
hom ci de comes from the testinony of Jasm ne Robertson that M.
Hudson appeared normal to her shortly before the crine. The
state negl ects to nmention that Ms. Robertson also testified that
she was not a drug user, she would have trouble recognizing if
soneone were under the influence of drugs and that she only had a
very brief conversation with M. Hudson. Additionally, M.
Robertson testified that when she spoke with M. Hudson he was
standing outside the apartment of Gerald Benmbow, a known drug

user.




defendant told an eyewitness to the homcide that he was going to
kill the victim for her car and money. The defendant then
proceeded to beat the victinis head against a sink, stonp on her
head and back with his boots, and stab her. He only left the
scene after the eyew tness assured him that the victim was dead,
taking the eyewitness with him After being apprehended, he nade
comments that he hoped the “bitch" was dead. The victim was in
fact alive and conscious when the defendant |eft, and she

remai ned conscious long enough to drag herself across the street
to a neighbors and give a statement to police. She died eight
days later. ld. at 712. Unlike the case at bar, the evidence
supported a conclusion that the crinme was committed solely for
pecuniary gain.® Also, unlike the case at bar, the victimin
Pope was alive and conscious for at |east several hours after the
attack.

The state erroneously cites to Ferrell to support the
argunment that this Court has found the death penalty
proportionate when only one aggravator is present. State's
Brief, p. 37. In fact, the Court in Ferrell found four

aggravators, and contrary to the state's assertion, neither the

‘Although the state relies upon orme for support of its
argurment, it wunderstandably declines to discuss the facts of
orme. A review of the facts shows that oOrme is also clearly
di stinguishable from the case at bar. The defendant in tQmﬁ
lured the victimto his room then beat her so badly that she was
covered with extensive bruising and henorrhaging on the face,
skull, arms, chest and abdonmen. Semen was found in all orifices
and each of the injuries sustained by the victim occurred before
death by strangulation. Jewelry belonging to the victim was
riggg)r discovered. ormev.State, 677 So. 2d 258, 259-60 (Fla.



crime nor the aggravators in that case had anything to do wth a
crime of violence against a woman.®

The state concludes its argument with a conclusory statenent
that defendant's reliance on Wilson, Penn, Blakely, Livingston
and Smalley iS inappropriate. Yet the state fails to explain why
this reliance is inappropriate and a review of these cases shows
why the state has so declined. O these cases, only Blakely
concerns a dispute between a defendant and his |over/wfe.
Blakelvy v. State, 561 So. 2d 560 (Fla. 1990). The defendant in
Blakely bludgeoned his wife to death with a hanmmer. Based on the
facts of the crinme, the Court found both the heinous, atrocious
or cruel aggravator and the cold, calculating and premeditated
aggravator were present. The Court only found one statutory
mtigator of no significant crimnal history, yet still found
that death was not a proportionate sentence. The Court noted in
Blakely that the killing resulted from a |ong-standing donestic
di sput e. M. Hudson asserts that the facts in his case support
an identical finding. But for M. Hudson's obsession with M.
Collins and their relationship, this nurder would not have
occurred. There is no evidence that M. Hudson had any reason to
want the victim dead. There is no evidence that M. Hudson had

any aninosity towards the victim There is no evidence that he

*The homicide in Egr_Fg]] occurred during an armned
ki dnapi ng/ robbery of a nmale crack dealer. _|9_lhe Court found four
aggravators and one non-statutory mtigator of slight weight, and
that the sentence of death was proportionate. Ferrell v, State
686 so. 2d 1324 (Fla. 1996). Ferrell contains no sinmlarity to
the case at bar and provides no guidance for the Court.

9




had any plan to kill the victim Becky Collins testified that
M. Hudson had no dislike for the victim

The homcide in Livingston occurred during the course of a
conveni ence store robbery. The aggravators found in Livinagston
were the same as those found in the case at bar. Livingston v.
Sate, 565 So. 2d 1288 (Fla. 1990). But unlike M. Hudson's case,
there was no evidence that the crinme in Livingston was conmitted
for any reason other than pecuniary gain. And unlike M.
Hudson's case, there was no evidence that the defendant was under
the influence of any drug or alcohol at the tine of the crine, or
that his behavior was irrational as a result of this drug use.

In sSmalley, the defendant abused a twenty-eight nonth old
infant over a period of eight hours, including banging her head
on the floor, and holding her head under water on three separate
occasi ons. The Court found that it was unlikely that the
defendant intended to kill the victim and reduced the sentence
to life without possibility of parole for 25 years. sSmallev v.
State, 546 So. 2d 720 (Fla. 1989). The facts in Hudson are
conpar abl e. There is no evidence that M. Hudson intended to
kill this victim Wen the infant in smallev cried, the
defendant irrationally beat it in an effort to quiet the cries.
The facts presented at M. Hudson's trial support a finding that
the killing was a result of an enotional, irrational response to
the victims scream There was uncontroverted evidence that his
cocaine addiction and use made him hypersensitive to noise. There

was uncontroverted evidence that M. Hudson overacted when he was

10




under the influence of cocaine. The death in the case at bar
occurred not because of any desire or wish of M. Hudson to see
her dead, but because of an irrational reaction fueled by cocaine
addiction and use. Additionally, |like smalley, there is
plentiful evidence that M. Hudson was renorseful.

Al though this Court found in Hudson I that Wilson was
di stingui shable from the case at bar, M. Hudson asserts that the
record before the Court at that tine was inconplete. This Court
has before it substantial mtigation that was not presented in
the first trial due to the ineffectiveness of trial counsel.
Wen the case presents a different record than the earlier
appeal, a death sentence that this Court earlier found
proportionate may no longer be proportionate. See Proffitt V.
State., 510 So. 2d 896, 897 (Fla. 1987). Becky Collins testified

that she and the defendant had been in a loving relationship that
she had termnated because of the defendant's drug use. She
testified both in state habeas and in the resentencing that M.
Hudson repeatedly tried to contact her after the termnation.
Jasm ne Robertson testified that the defendant was |ooking for
Ms. Collins on the night of the crime. The state did not, and
could not, present any evidence that M. Hudson had any desire or
plan to kill M. Ewngs prior to her screamng at him when she
saw him in her house.

M. Hudson's weight had dropped from 205 pounds to 168
pounds right before the homcide, a indicator of crack addiction

(R X 75). M. Hudson was acutely paranoid when under the

11




i nfluence of cocaine and had unusually long reactions to the
cocaine (R X 124). He was severely addicted to crack cocaine at
the tinme of the crime, consuming massive amounts of cocaine along
with other drugs, mainly marijuana and alcohol and sonetine
heroin (R Xl 217). H's addiction was to the point that it would
produce a toxic psychotic state known as cocaine psychosis (1d.)
The advanced addiction to cocaine grossly inpaired his ability to
reason and to process information and dimnished his judgment,
perception and insight (R X 217-19, X 123-24). As Dr. Maher
noted, this inpairment inpacted both on his reaction to his
breakup with Becky and ability to appropriately conprehend that
situation, and on his reaction to the victims scream on the
night of the homicide.®

It is inportant to look at the policy behind the donestic
di spute cases when considering the proportionality of M.
Hudson's case. In those cases, the Court recognizes the enotions
and relationships that occur between famlies and |overs. Due to
the heightened emptions that are involved in donestic situations,
people frequently commt acts in the heat of the nmonent that they
would not otherwise commit. The elevated enotional state of a

defendant in an unstable relationship is unlikely to provide the

‘Phe fact that the jury again voted for death by a vote of
nine to three is irrelevant. State's Brief, p. 27. See Nibert
v, State, 574 So. 2d 1059 (Fla. 1990) (death sentence from
resentencing vacated on proportionality grounds); Proffitt V.
State, 510 So. 2d 896 (Fla. 1987)(death sentence from ,
resentencing ordered by federal court vacated on proportionality
grounds) ; , 639 So. 2d 6 (Fla. 1994) (death

Morgan v. State _ . .
sentence from fourth resentencing vacated on proportionality
grounds).

12



defendant with any ability to rationally work out problens. The
evi dence adduced in the case at bar supports this exact scenario.
It is irrelevant that the victim was not M. Hudson's girlfriend
-- the policy reasons remain the sane. Add to this volatile
situation a defendant, |ike M. Hudson, who suffers from organic
brain damage and a severe cocaine addiction, and you have an
accident waiting to happen. M. Hudson was enotionally crippled
by his obsession with Becky Collins and the breakup of their

rel ati onshi p. His judgment was grossly inpaired by his drug
addi cti on. He reacted in an irrational manner to his problens
wi th Becky Collins. He had been trying to speak with her for
weeks while he was in jail, and had been |ooking for her since he
was released from jail a few days earlier. He stated to three
different people on the night of the crime that he was | ooking
for Becky Collins. The evidence is that M. Hudson had gone to
Becky Collins home that night in an attenpt to find Becky

Col l'i ns. There is absolutely no evidence that M. Hudson thought
he would find, wanted to find, or intended to find the victim at
home, and certainly no evidence that he had any reason to kill
her before encountering her in the honme. \Wen the victim
screaned, he reacted in a grossly inpaired manner and killed her.
This facts of this case do not place it in the category of the
nost aggravated and least mtigated for which the death penalty
is appropriate. See Terrv v. State, 668 So. 2d 954, 965 (Fla.
1996); Kraner, 619 So. 2d at 278.

This record does not support a sentence of death. Thi s

13




Court should reverse the death sentence and remand for inposition
of a life sentence without the possibility of parole for twenty-
five years.

ARGUVENT | |

The law is clear that a sentencer may not give a mtigating
factor no weight sinply by excluding the evidence from their
consideration. Eddinas V. Qklahoma, 455 U S 104, 114-15 (1982).
In an effort to clarify this issue, the Court issued guidelines
that require "the sentencing court [to] expressly evaluate in its
witten order each mtigating evidence proposed by the defendant
to determne whether it is supported by the evidence, and
whether, in the case of nonstatutory factors, it is truly of a
mtigating nature." campbell V. State, 571 So. 2d 415, 419 (Fla.
1990) (footnotes and citations omtted). Contrary to the state's
assertions, the court below failed to follow the dictates of
Campbell and failed to even nmention a wealth of uncontroverted
mtigating evidence in its sentencing order.

The nmajority of the state's argument on this point concerns
the weight the trial court should or did give to various
mtigating factors. This argument highlights the problem this
Court is faced with because of the trial court's inconplete
sentencing order. Wthout a conplete sentencing order, we cannot
know what, if any, weight the court gave to these factors. This
Court noted in Campbell the inportance of expressly evaluating
the nonstatutory mtigators to determne if the court

appropriately found those factors that have been reasonably

14




established by the evidence. The order in the case at bar does
not specify which nonstatutory mtigators the trial court found
and the weight he attributed to those circunmstances, so this
court cannot conduct an appropriate proportionality review
Compare Sims v, State, 681 So. 2d 112, 119 (Fla. 1996) (trial
judge listed the twenty-five additional non-statutory mtigating
factors and stated the weight given to these factors).

The state argues that the cross-examnation of Dr. Maher
rendered the calling of contrary wtnesses unnecessary. Although
the state argues that Dr. Maher relied on self-report when
I nvestigating and analyzing M. Hudson's background, the state
makes no attenpt to show how Dr. Maher's testinony would have
differed if he had interviewed other persons about M. Hudson's
backgr ound. The state called no witnesses to refute Dr. Maher's
conclusions, and the testimony presented at trial concerning M.
Hudson's instable famly background is consistent with and
supports Dr. Maher's conclusions. Dr. Maher's assertion that he
did not conduct independent interviews with other wtnesses
because he believed it would not change his conclusions is
supported by the record. Additionally, the conclusions reached
by Dr. Maher were consistent with each of the other nental health
experts who evaluated M. Hudson. Dr. Maher's testinony is not
contradicted by the facts of the case, so the state's conclusion
that the trial court can permssibly give it mniml or no weight
fails.

There was unrebutted evidence offered in mtigation that the

15




court failed to expressly evaluate, find and weigh (see
Appel lant's Initial Brief, pp. 46-47). The duty of the trial
court is clear. The sentencing order nmust expressly discuss and
weigh all of the evidence offered in nmtigation. Reege v, State
22 Fla. L. Wekly sis0, si152 (Fla. March 20, 1997). A remand to
the trial court is appropriate.
ARGUVENTS [ 1] - XVl

M. Hudson relies upon his Initial Brief for all other

argunents.
ANSVER TO CROSS- APPEAL
| SSUE I.

VHETHER THE LOWMER COURT ERRED IN FAILING TO I NSTRUCT THE

JURY AND FIND THE HEINCQUS, ATROCIQUS, OR CRUEL AGGRAVATI NG

FACTOR

The state argues that the trial court below did not give
this jury the instruction on the heinous, atrocious, and cruel
aggravating circumstance’ based on a "law of the case" theory,
and that it was unaware of this Court's "clean slate" rule.* The
State misreads the record bel ow

The State Attorney asked for an instruction on the HAC
aggravating factor. M. Hudson opposed the instruction on two

grounds: one, a law of the case theory that the HAC factor had

been excluded in the first trial on a directed verdict which was

7 Herei nafter HAC.

’ As set out in Preston v. State, 607 So.2d 404, 408
(Fla. 1992), cert. denied,=0Z.!) S. 999 (1993) and Merck v,
State, 664 So. 2d 939, 945 (Fla. 1995%éWells concurring).
See also; King Duaaer, 555 So.2d 358 (Fla. 1990) and

Terfeteller v State, 165 So.2d 744,  745-46 (FI a. 1986).
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binding in the present case, and, two, factual insufficiency in
the 1995 second sentencing trial. After hearing argument the
trial court declined to give the instruction but did not clearly
set out the theory on which it had ruled.

The pertinent record is:

THE COURT: You're asking for heinous, atrocious and
cruel, M. Cox?

(ASSI STANT STATE ATTORNEY]: Yes, | am Your Honor.

THE COURT: | thought the law had changed on that since
| was over here before.

[ DEFENSE COUNSEL]: Well, | think it has, and | have
sone cases on it, if | may give you first g copy of the
penalty phase fromthe first txjal and a stack of cases.

Now, in the penalty phase, Mr. BenitO reguested
he inou = ociqu and 1€ dere i in didn! give
| I_l. hi nk i nanaedqa a4 i and we 're_ now

back at the sane posture aettlna the same r eauest .

First, this hearing only exists because the defendant
was found he had constitutionally ineffective counsel in
second phase. So it would seem somewhat of a further
violation of the Sixth Amendnent rights to allow the State
to allow on just another judge, not even another -- not even
different facts, to now get heinous, atrocious and cruel as
they failed to get the first tine.

I'm citing the first case in the stack, State v gary,
which is at 609 so.2d 1291, which dealt with a -- an attenpt
by a successor judge to change a ruling on a change of venue
in the Lozano case, and it was held essentially that was
beyond a successor judge's powers. And whether you call it
| aw of the case, collateral estoppel, re judicata, | would
ask the Court to find that this is an issue that's already
been litigated and decided against the State.

THE COURT: Ckay. \What about the law of the case, M.
Cox?

17



[ ASSI STANT STATE ATTORNEY]: Your Honor, wth regard to
that argunent, he is citing cases that do not deal with the
death penalty. Specifically Preston versus State, Suprene

Court of Florida, 1992, 607 So.2d. which deals W'th 3

Another case is Ferguson versus State, Supreme Court!
1985, 474 so0.2d 208. It says: "We further find that nothing
in the federal or state constitution prohibited the
application of the then new aggravating circunstance to any
pendi ng cause presented for sentencing." And it was a
resentencing hearing in a capital case.

And |'ve got also Spaziano,433 So.2d 508, which is a
Suprene Court case decided in 's3.

"In the original sentencing phase, the trial judge
rejected the State's proffer of evidence to the jury which
established the appellant's conviction of forcible carnal
know edge and aggravated battery because the conviction was
then on appeal. Upon renmand, because this conviction was as
an aggravating circunstance in the resentencing proceeding."”

And they said that's okay. It does not expand the
scope of the remand by allowing the State to introduce new

evi dence.

_ And it says: "The Court may properly apply the law and
Is not bound in the remand proceeding by prior legal error."

| have a couple other cases, but those three | think
pretty much cover the idea that it's certainly something
that is within the Court's discretion. You' re not bound by
Judge [Giffin's] decision.

[oes]

[ DEFENSE COUNSEL]: | would note, | don't have copies of
any of these cases, but | would note just from what | heard
in the Spaziano case the convictions were affirnmed. So in
that case there was a change in circunstances, and beyond
that, | can't respond not having seen the cases.

- ah ;I'HE COURT:  Conviction was affirmed in this case,
right?

[ DEFENSE COUNSEL]: | think -- 1 thought what they were

saying is there were prior violent crimes and the
convictions for those prior violent crimes were affirned.
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[ ASSI STANT STATE ATTORNEY]: Basically what happened is
they were on appeal, and the judge was incorrect in not
allowing the jury to hear about them So because they're
not final, the judge didn't allow it.

At the resentencing, the State tried to use them They
said even though the judge was in error the first tine not
letting themin, you ecan't say this judge can't correct the
error and let them in because the first judge was wong in
his reason for not letting them in.

And our position is that even though Judge Giffin
didn't find it was heinous, atrocious and cruel, Judge
Padgett is not bound by Judge Giffin's error under the |aw

memmmws_nm_qoma_m

n heinous. a%‘rgg:gns and cruel because
t he 1d not support 1t?

at i VES.

THE_COURT.. Is there additional evidence in this case?

remenber specifically absolutely everything., | can tell vou
a4 * . - -
WMMW%M_
L] ! ! ] ! ] ] ] El l]

that the bloody sheets appeared to have been renpved from

the bed and were stuck in the closet.
| mean I think there's some things that are different
but the essence is the sane,

[...]

THE COURT: | think it's also close to a judge granting
a notion for JoaA on a matter when the judge decides, well,
there's no evidence to support this so we're going to take
that out of the case. And it goes up on appeal and cones
back and the State says, well, we can roll right over that
and get another shot.

[ASSISTANT STATE ATTORNEY]: Well, the Supreme Court
doesn't feel that way because it says sentencing is kind of
a clean slate, SO vou Can vpresent new aggravating
circumstances that weren't even asserted the first tine

IHE COURT: The State can., But I think where the court
1 ] 3 led tI o fficient T : !
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to support it. | think like in a trial where the -{udae JOAs
i 1 now
he State says we want to reintroduce Count because we

Wwwwmmm

gly, t
e grou

&
"'10

Cour t Svc\’/i'l Iangljwsﬁya'l nf Oh%.thgénégiysr?g Mr on tﬂ

of law of the case.

R VIl 487-492 (enphasis added).

The trial court was well aware of the "clean slate" rule and
advi sed of Preston v. State, 607 So.2d 404 (Fla. 1992), cert.
denied, 507 US. 999 (1993), by the State Attorney. He expressly
acknow edged that "[t)he State can" seek new aggravating
circunstances in a second sentencing proceeding (R VII 492).  vYet
the trial court still declined to give the HAC instruction or
find the HAC aggravating circunstance when sentencing M.
Hudson.’

The trial court asked the basis of the first trial court's
ruling on the HAC jury instruction and both sides agreed that it
was insufficiency of the evidence. He had the transcript from
the first punishment phase before him The trial court
specifically asked the prosecutor if there was any nore evidence
in this record and was told there was not (R WVII 487, 491-92).
He then declined to give the HAC instruction. H's off hand
remark about wiaw of the casew does not take away from the clear

meani ng of his questions about sufficiency of the evidence just

No doubt the trial court was also aware of oOmelus v. State,
584 so.2d 563 (Fla. 1991) where this Court reversed a death
sentence because of jury was erroneously given the HAC
(] i nstruction.
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seconds earlier. The trial judge certainly was allowed to
consider the prior judge's ruling in arriving at his own

i ndependent ruling as to the sufficiency of the evidence
presented at the 1995 sentencing proceeding.

Gven the alternative theories that M. Hudson argued in
opposition to HAC, the trial court's questions about additional
evidence of HAC, and the State's acknow edgment that there was no
new evidence on that aggravating factor in this second punishnent
phase, this court nust assume that the trial court ruled on the
valid grounds. In the opinion of the trial court, the evidence
was not sufficient to justify the HAC instruction.'®

This appeal is nmost concerned with proportionality review by
this Court, the only point in the process which can undertake
such review. Proportionality review "ig not a conparison between
the nunber of aggravating and mtigating circunstances,"” Tillman
V. State, 591 so.2d 167, 169 (Fla. 1991). See also Porter V.
State, 564 so.2d4 1060, 1064 (Fla. 1990) and Songer v. State, 544
So.2d 1010, 1011 (rla. 1989). Proportionality is a weighing of
the facts which underlie those circumstances. The factual details

of the crime, the factual details of M. Hudson's history, and

Yafter the penalty phase and prior to the judge's
sentencing, counsel presented further argument on the
applicability of the HAC aggravator. Def ense counsel presented a
detailed factual argument explaining why the HAC factor did not
apply to this case. In conclusion, counsel argued: “[A]lnd SO
it's the Court's job to look at the factors the Suprene urt has
found to be indicators and then apply them to the case at
hand..." éR. 660-75). After hearing argument, the court took the
matter under consideration and concluded that the HAC factor was
not supported by the record. An)é argunent that the trial court
m sunderstood the law is belied by this transcript.
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the factual details of the experience of the victim Attaching
the HAC label to some portion of those facts doesn't alter those
facts in any way, nor does wthholding the HAC |abel from them

The State's claim should be rejected by this Court.

| SSUE ||

VHETHER THE LOWER COURT ERRED IN FAILING TO FIND

TEAT THE | NSTANT HOM CI DE WAS ESPECI ALLY HEI NOUS,

ATROCI QUS, OR CRUEL.

The state's brief amunts to an invitation to this Court to
adopt a per se rule that all stabbing nmurders qualify for the HAC
aggravating circunstance. This Court has not adopted such a rule
in the past and this case shows why such a rule would be
| nappropri ate.

The facts below established that the victim Mollie Ew ng,
was stabbed four times in the chest. The nedical exanminer, Dr.
Charles A Diggs, testified as a State witness (R VI 296-310).
The medical examner told the jury Ms. Ewing was stabbed four
times. \Wile he could not establish their sequence, "[ejach oOne
of these wounds were lethal wounds." The wounds penetrated the
victims lungs which caused rapid bleeding, resulting in shock,
unconsci ousness, and death (R VI 302-03). The nedical exam ner
testified that the victim was conscious and alive two mnutes or
| ess. Her body showed no signs of a struggle. The only
indication of a defensive wound was a l|aceration on her fifth
finger (R VI 304-06).

On cross-exam nation the nmedical examner testified that
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four lethal wounds would have hastened death, as conpared to one,
two, or three such wounds. Nothing in his exanination of the
victim suggested the four fatal wounds were not inflicted in

qui ck succession in a very brief tine frame. He also noted that
the victim could have |ost consciousness in as few as twenty
seconds. He acknow edged that he could only speculate as to how
long the victim was conscious because different people |ose blood
at different rates (R VI 309-10)."

Is this a tragedy? O course it is. M. Hudson has never
said otherw se. Any murder is a terrible thing. Nothing M.
Hudson has or will argue is intended to take away from that sad
fact.

But was this nurder especially heinous, atrocious, or cruel
within the repeatedly expressed standards of this Court? No,
it's not even close, and the trial court properly recognized that
it wasn't. The medical examner's testinony made it clear that
while not instantly fatal, the victims wounds brought a quick
death and were acconpanied by no non-fatal trauma or physical
viol ation.

Beginning with pixon v. State, 283 So0.2d 1 (Fla. 1973),
cert. denied 416 U S. 943 (1974), this Court has made it clear

that HAC is reserved for the nobst outrageous, cruel,

1 At trial the prosecutor tried to enflame the jury wth
cormments about what M. Hudson did with the victinis body after
the nurder. This Court has already made it clear that such
evidence is irrelevant to HAC  See Herzoa v. State, 439 So.2d
1372, 1380 (Fla. 1983) and the cases cited therein.
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consci encel ess murders where the perpetrator either sought to

inflict pain on the victim or was conpletely indiffere

The aggravating circumstance which has been

nt to it:

nost

frequently attacked is the provision that conm ssion of
an especially heinous, atrocious, or cruel capital

felony constitutes an aggravated capital felony.
Fla.Stat. sec. 921.141(6)(h), F.S.A.  Again, we

f eel

that the nmeaning of such terms is a matter of common
know edge, so that an ordinary nman would not have to

guess at what was i ntended. It is our interpret

ation

that heinous neans extremely w cked or shockingly evil;
that atrocious neans outrageously w cked and vile; and,
that cruel neans designed to inflict a high degree of

pain with utter indifference to, or even enjoyment of,

the suffering of others. \What is intended to be

included are those capital crines where the actual

comm ssion of the capital felony was acconpanied

by

such additional acts as to set the crime apart from the
norm of capital felonies -- the conscienceless or
pitiless crime which is unnecessarily torturous to the

victim

283 S8o0.2d at 9. The standard set out in Rixen has been repeated

by this Court time and again. "[T]his aggravating 'factor is

permssible only in torturous murders -- those that evince

extreme and outrageous depravity as exenplified either

by the

desire to inflict a high degree of pain or utter indifference to

or enjoynent of the suffering of another."”

A capital nmurder may be "utterly reprehensible" but still

requires "additional acts [such] as . . . set the crine

apart from

the norm of capital felonies® before a HAC finding will be

uphel d. williams v. State, 386 So.2d 538, 543 (1980).

In order for HAC to be properly found there nust

be a

conbination of both physical pain and psychol ogical pain

inflicted by the murderer. This Court has said "the crime nust

be both conscienceless or pitiless and unnecessarily
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the victim Richardson v. State, 604 so.2d 1107, 1109 (Fla.
1992) (emphasis in original), citing to Sochor v. Florida, 119
L.Ed.2d 326, 339 (1992).%

In cannadav V. State, 620 So.2d4 166 (Fla. 1993), this Court

di sapproved HAC in a shooting murder with the comment:

As we recentli/ explained in Robinson v, State, 574
So.2d 108 12 (Fla.),_cert. ded, -- u.s. —-—, 112
s.ct. 131, 116 L.Ed.2d 99 (1991), "[o]rdinarily, an

i nst ant aneous or near-i nstant aneous deat h by gunfire
does not satisfy the aggravatlng circunstance of

hei nous, atrocious, or cruel. Additional ly, we
explained in Williams w .Skaks %74 So.2d 136, 138
(Fla. 1991), that this aggravating "factor is
permssible only in torturous nurders -- those that
evince extreme and outrageous depravity as exenplified
either by the desire to inflict a high degree of pain
or utter indifference to or enjoynent of the sufferin
of another." gSee also Dixon. W find that neither o
these nurders conplies wth the definition of heinous,
atrocious, or cruel as defined in _Robinson, Williams,

and Dixon. If we applied thiS aggravating factor unglm;
these circumstances, we would in effect be applying it

t hese

= e I

thdlng_cﬁlld_msul;_ux_a_c_Qnsilmlml_qhallengg_t_Q

Florida Statutes (J198%1,. sSece
Maynard v. Cartwright, 486 U S. 356, 108 s.ct. 1853,
100 L.Ed.2d 372 (1988).

620 So.2d at 169 (enphasis added).
The state argues that "[t]his Court has consistently upheld
a finding of HAC where the victim has been killed with nultiple

?Richarxdson disapproves a HAC finding where a wonman victim
was shot twice with a shotgun and the evidence showed:

At trial, nedical evidence showed that [the victin] had
suffered a gun blast to the chest that punctured the heart.
Death probably was not instantaneous, but occurred only
after sufficient blood seeped into the chest cavity to
prevent the heart's beating.

604 So.2d at 1108.
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stab wounds,"' followed by a string of citations to stabbing
murder cases. Wre this Court to adopt the rigid approach of
declaring all stabbing nurders to be HAC the State's authority
m ght be persuasive. "Multiple stab wounds" can be any nunber
more than one. A closer examnation of the State's authority
establishes how different each of these cases are from that of
M. Hudson.

The victim in Hansbrough v. State, 509 so.2d 1081 (Fla.

1987) was stabbed 30 tines, including defensive wounds, during a
daylight assault at her work place. The Hansbrough opinion gives
few facts beyond the "thirty-some stab wounds" suffered by the
victim 509 So.2d at 1086.

In Nibert v. State, 508 go0.24 1 (Fla. 1987) a 57-year-old

man is stabbed 17 times during a robbery of his hone. "There was
testinony that some of his wounds were defensive wounds and that
the victim remained conscious throughout the stabbing," 508 So.2d
at 4. The victim renained conscious at |east long enough to walk
to a neighbor's home.

Flovd v. State, 497 So.2d 1211 (Fla. 1986) and Flovd v.
State, 569 So.2d4 1225 (Fla. 1986) are the sanme crinme. There the
victim was an 86-year-old woman stabbed in her hone. She
suffered twelve stab wounds in the chest, abdonen, and Ileft

wrist, Many of the wounds were "potentially fatal, [from which

Ygtate's Brief at 90.

“Even with the presence of the HAC aggravator, this Court
found M. Nibert's death sentence disproportionate and reduced
his sentence to life. Nibert, 508 So. 2d at 1063.
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she] would take a longer tine to die." There was also evidence
on the body of a struggle. 569 so.2d at 1232. In finding HAC
after Floyd's first trial, the sentencing judge wote:

The medical examner testified that the victim died

from the deep stab wound to the chest within a short
period of time, perhaps two to five mnutes, after

sustai ning that wound. However., from the evidence. it

mmmhmuﬁg;mﬁ_ﬁgauummmﬁmm

total of fwelve stab wounds to her torso and what was

characterized |
stab wound to then_hand

497 So.2d at 1214 (enphasis added). Thus it appears that this

trial judge felt death in two to four mnutes from stab wounds by
itself did not qualify for HAC, but Floyd' s repeated stabbing of
the victimup to twenty times while she died was a different
matter. This Court apparently agreed when it affirmed with the
standard quote from pixon. 497 so.2d4 at 1214.

In Johnson V. state, 497 8o0.24 863 (Fla. 1986) the victim
was an 84-year-old wonman, In approving HAC this Court noted:

The nedical examner testified that the victim an 84-
year-old woman who had retired to bed for the evening,
was strangled and stabbed three tines conpletely
through the neck and twice in the upper chest. ~ The
medi cal examiner's testinmony also revealed that it took
the helpless victimthree to five mnutes to die after
the knite wound severed the jugular vein. The court
also mentioned, correctly, that the victim was in
terror and experienced considerable pain during the
mur derous attack.

497 so.2d at 871.
In Hardwigck v, State, 521 s0.2d41071 (Fla.), cert. denied,
488 U.S. 871 (1988), the testimny in support of HAC was:
The medical evidence at trial indicated that the

victim was stabbed three tinmes in the chest and back,
then shot in the lower right back and then struck about
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the head. According to this testinony, the victim
becane unconscious within five to six mnutes of being
stabbed. The blows to the head apparently occurred

i nmedi ately after death, since there was alnpst no
bleeding from the resulting wounds. There was sone
evidence the victinmis hands had been bound, but the
medi cal examner could not say with certainty that this
had happened.

521 go.2d at 1073. The murder took place in the context of drug
trafficking.

Haliburton v. State, 561 so.2d 248 (Fla. 1990), presents
another extreme exanple. After hearing testinmony of the victims
31 stab wounds while in his bed, mny of which were defensive
wounds during the struggle that followed, the jury was instructed
on HAC. Even though the trial court did not find the HAC
aggravating factor, this Court found no error in the instruction
on such facts.

This Court's opinion in pittman v. State, 646 So.2d 167

(Fla. 1994), cert, denied, 131 L.Ed.2d 870 (1995), gives |ess

detail asto the extent of the injuries inflicted on the three
murder victims, but it is still clearly not a situation
conparable to M. Hudson's, Al three were relatives, a daughter
and her parents, killed in a nurderous ranpage going from room to
room of their home. In approving the HAC aggravating factor this
Court wote:

The record reflects that each victim was stabbed

nunerous tines and bled to death. In addition, Bonnie

Know es' throat was cut. W have previously held that

numerous stab wounds will support a finding of this

aggravator.
646 So.2d at 173 (citations omtted).

The State goes on to cite other authority involving stabbing
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cases with somewhat nore candor as to the facts in support of

HAC. denied v. State, 626 So.2d 1325 (Fla. 1993), cert. -,
128 L.Ed.2d 221 (1994) (a 64-year-old man stabbed forty tines wth

increasing severity and where the nedical examner testified that
death or unconsciousness occurred one or two mnutes after the

most serious |ife threatening wounds); Trotter v. gtate, 576

S0.2d 691 (Fla. 1990) (70-year-old woman stabbed at |east seven
times, disenmboweling her and bringing death after several hours);
Da 's v. State, 648 so.2d 107 (Fla. 1995) (73-year-old woman
"repeatedly stabbed" in a case setting out fewer details on a
finding the HAC challenge was defaulted for lack of an objection

at trial); and Derrick v. State, 641 so.2d 378 (Fla. 1994), cert.

denied, 130 L.Ed.2d 887 (1995) (33 knife wounds, including
defensive wounds, after which the victim lived long enough to
crawl twenty feet leaving a trail of blood).

There are sone common themes in these HAC stabbing cases.
In each "multiple stab wounds" neans not two or three or four or
even five, but a great many. The stabbings are acconpanied by
sone physical violation or psychological torture that greatly
increase then victims sense of terror. This is the "inflict[ion
of] a high degree of pain with utter indifference to, or even
enjoynent of, the suffering of others,"” this Court has often
spoken of. Dixon. There is a savagery to such cases,they
represent frenzied killings, a taunting of victins, an
intentional effort to make the victim suffer or a conplete and

utter disregard for the pain and terror experienced by the
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victim Defensive wounds are a key consideration because they
represent a victim fighting for his or her life, and being
slashed and cut all the nore because they do struggle for their

[ives.

A close examnation of this nurder clearly indicates that it
was not heinous, atrocious, and cruel. In the language so often
enployed by this Court in describing the valid application of the
HAC aggravator, this murder was not "conscienceless or pitiless
and unnecessarily torturous of the vietim." Hartley v, State, 21
Fla. L. Wekly S391, S394 (Fla. Septenber 19, 1996). This is not
an either/or proposition. As this Court wote in Richardson v.
State, 604 So.2d4 1107, 1109 (Fla. 1992), "the crinme nust be both
conscienceless or pitiless and unnecessarily torturous to the
vietim" (enphasis in original). There was no effort to inflict
pain and indignity on the victim This nurder was not an orgy of
bl ood and slashed tissue as characterizes so nmany of the cases
where this Court has approved the HAC factor.

M. Hudson is confident this Court does not wish to adopt a
per se rule that all stabbing nurders, regardless of their
i ndi vidual facts, qualify for HAC. Such a rule would
significantly expand Florida's capital nurder statute in such a

way as to endanger its ability to wthstand vagueness chall enges.

See Maynard v. Cartwiaht *

*phis appeal is nost concerned with proportionality review
by this court, the only point in the process which can undertake
such review. Proportionality is a weighing of the facts which
underlie those circunstances. The factual details of the crime
are not altered in anyway by this State claim Attaching the HAC
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The State's claim should be rejected by this Court.

| SSUE 111
Wiether the Lower Court Erred in Failing to Consider and
Qﬁply the Aggravating Factor of Capital Felony Commtted
Ile Under a gentence oOf Inprisonment or Community Control.
The trial court below did not find as an aggravating
circunstance that M. Hudson was under a sentence of inprisonnent
as a result of his being on community control at the tine.

Subsequent to trial this Court issued Trotter v. State, 22

Fla. L. Wekly S12 (Fla. December 19, 1996) deciding a simlar
I ssue adversely to M. Hudson's position below. M. Hudson
submts that Trotter is distinguishable from the case at bar and
should not control. In Trotter, the resentencing court found
that the community control aggravator did not apply. In the case
at bar, after hearing argunent from both sides, the trial court
determned that the community control aggravator did not apply to
M. Hudson's case. Notwithstanding this Court's decision in
Trotter, M. Hudson asserts that the application of this factor
to his case would be an inproper ex post facto application of the
| aw.

In support of his argunent, M. Hudson is guided by the
dissent in Trotter. In that dissent Justice Anstead Stated:

The comunity control aggravator did not exist when
appellant commtted the crine at issue.

~ Express provisions of the constitutions of the
United States and of the State of Florida prevent the
state from changing the law and then applying the new

law to past events.

| abel to sone portion of those facts doesn't alter them
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The United States Constitution expressly prohibits
the states from passing ex post facto laws. Simlarly,
article I, section 10, of the Florida Constitution
expressly declares:

No bill of attainder, ex post facto law or |aw
impairing the obligation of contracts shall be
passed.

The prohibition against ex post facto laws is

universally accepted in all civilized societies and is

easilﬁ understood and applied. Further, this

prohibition has been consistently and rigorously

?ppl ied to bar the retroactive application of penal
ans.

The United States Suprenme Court has invoked the ex
post facto provisions to prohibit not only the
retroactive application of statutes defining or
creating new crines, but also to changes in statutory
schemes for punishment like Florida' s sentencing
ui del i nes. Mj%]gr v. Florida,82 U S. 423, 434, 107
.Ct. 2446, 2453, 96 L.Ed.2d 351 (1987). In extending
the application of ex post facto provisions to
Florida's statutory parole schene, the Court has
declared that these provisions serve to "uphold[] the
separation of powers by confining the legislature to
penal decisions with prospective effect and the
judiciary and executive to applications of existing
penal law." \Weaver v. Graham, 450 U S. 24, 29 n. 10,
101 s.ct. 960, 964 n. 10, 6/ L.Ed.2d 17 (1981).  This
Court has also rigorously upheld the constitutional
provi si ons. W have held that the state constitutional
provi sion against ex post facto laws applies if a law
"(a). .. Is retrospective in effect; and (b) . . .
dimnishes a substantial substantive right the party
woul d have enjoyed under the law existing at the tine
of the alleged offense.," Duaaer v. williams, 593 So.2d
180, 181 (Fla. 1991). W held in Duyager that WIlians
could not be denied the advantage of a reconmendation
for executive clenmency by the Department of Corrections
if he met the requirements existing under the statute
when his crime took place.

_ The application of these ex post facto provisions
is clear in this case. W have expressly held that
aggravating circunstances "actually define those crines
... in which the death penalty is applicable." State
V. Dixon 283 So.2d 1, 9 (Fla. 1973), cert. denied 416
U'S. 943: 94 s.ct. 1950, 40 L.Ed.2d 295 (1974). There
can be no doubt under our holding in Dixon that
aggravating circunmstances are part of the substantive
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law of capital crinmes. Cbviously, redefining a death
Fenalty crime is a far more substantive change in the
aw than the changes involved in Miller, HWeaver, and
Dugger. Further, it is crystal clear that the

| egi sl ature changed the substantive death penalty |aw
when it amended section 921.242(5) (a) after our
decision in Trotter v. State, 576 So.2d 691 (Fla.
1990) 3, and expressly added "community control" as an
aggravating circunstance. It is apparent that being on
community control was not part of the definition of a
death penalty crinme as described in Dixon at the tine
of the homcide involved herein. Hence, the new
statutory aggravator of "community control" cannot
constitutionally be applied to Trotter at this late
stage.

Trotter, 22 Fla. L. Wekly at 8§13-14,

M. Hudson would again argue, as he did to the trial court,
that the line of cases including Combs V. State, 403 So.2d 418,
421 (Fla. 1981) and Valle v. State, 581 So.2d 40, 47 (Fla. 1991),
are distinguishable in that they concerned a new aggravating
factor which was not entirely new but had already been part of
existing case law prior to Legislative action (See R Il 267-70).
M. Hudson argues that application of this aggravating factor to
him violates both Florida and United States constitutional [|aw
prohibiting ex post facto applications of the |aw

At the risk of being overly redundant, in an appeal such as
this where the primary issue is proportionality the finding or
rejection of this additional aggravating circunmstance is
irrelevant. The adoption or rejection of this additional |abel
does not alter the facts upon which the proportionality decision
IS made one whit.

The state's claim should be denied.

33




CONCLUSION

Appel | ant, based on the foregoing and on the discussion in
his initial brief, respectfully urges that the Court vacate his

unconstitutional death sentence and grant all other relief which

the Court deens just and equitable.
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