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STATEMENT OF THE CASE AND FACTS 

The Respondent/Former Husband, Ray D. Russenberger, 

(hereinafter referred to as Respondent) accepts in part the 

Petitioner/Former Wife, Cynthia Russenberger Steltenkamp's 

(hereinafter referred to as Petitioner) Statement of the Case 

and Facts. The Respondent, however, would add as follows: 

The parties were divorced one month when Petitioner 

announced she was moving 1290 miles with the parties' five 

minor children. During the negotiations of the Marital 

Settlement Agreement, the Petitioner kept secret her intentions 

to relocate. At the time of the filing of the Petition to 

Enforce Final Judgement of Dissolution which requested the 

trial court to prohibit the removal of the parties' five 

children, the Petitioner was not married to her current 

husband, Mike Steltenkamp. While the litigation was pending 

and after the issuance of a temporary injunction prohibiting 

the relocation of the minor children, Mr. Steltenkamp and 

Petitioner purchased a home in the Suffern, New York area and 

later married. 

Between the entry of the Final Judgment of Dissolution in 

January, 1993, and the final hearing on the relocation issues 

in December, 1993, 11 hearings and two status conferences were 

held and 3 3  pleadings were filed. Following a three day 

evidentiary hearing in December, 1993, the trial court 

prohibited relocation of the parties' five children. The first 

district court of appeal, in a well-reasoned decision, affirmed 
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the trial court's holding. The first district determined that 

the trial court correctly applied the law under Mize v. Mize, 

621 So. 2d 417 (Fla. 1993), and found that there was a "logical 

and reasonable resolution of the Hill factors, supported by 

competent and substantial evidence." pussepberqer v. 

Pussenberser, 20 Fla. L. Weekly 985, 989 (Fla. 1st DCA April 

21, 1995) citincr H i l l  v. Hill, 548 So. 2d 705 (Fla. 3d DCA 

1989), rev. denied, 560 So. 2d 233 (Fla. 1990). A copy of the 

first district's corrected decision is attached hereto as 

Appendix Exhibit 1. 

Contrary to Petitioner's assertion, the first district 

did not acknowledge a direct and express conflict with the 

fourth district's decision in Tremblav v. Tremblav, 638 So. 2d 

1057 (Fla. 4th DCA 1994). Rather, the first district, in a 

footnote, recognized that its reading of Mize may conflict with 

the reading given by the fourth district in Tremblav. 

Russenberaer, 20 Fla. L. Weekly at 990. Upon review, however, 

the first district's interpretation and application of Mize in 

Russenberser does not conflict with the fourth district's 

interpretation and application of Mize in Tremblav. 

SUMMARY OF ARGUMENT 

The Petitioner has not demonstrated any grounds for 

invoking this Court's discretionary jurisdiction. Art. V, S 3 ,  

Fla. Const. Specifically, the first district in Russenberser 

v. Russenberser, 20 Fla. L. Weekly 985 (Fla. 1st DCA April 21, 

1995), did not certify the opinion nor any issue in the opinion 
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to be of great public importance. Further, no express and 

direct conflict exists between the Russenberger decision and 

this Court's holding in Mize v. Mize, 621 So. 2d 417 (Fla. 

1993). In Russenberser, the first district found that the 

trial court  had applied the correct law under Mize. Review of 

the record establishes that there is competent and substantial 

evidence to support the findings of the trial court. 

Moreover, the first district's interpretation and 

application of Mize in Russenberqer do not conflict with any 

other district's interpretation and application of Mize when 

viewed on a case-by-case basis. The rule of the law announced 

by the fourth district in Tremblav v. Tremblav, 638 So. 2d 

1140, (Fla. 4th DCA 1994) is the same rule of law announced by 

the first district in Russenberser. 

Should this Court find that the Petitioner's arguments fit 

within the limited confines of Article V, Section 3 of the 

Florida Constitution, this Court's discretionary jurisdiction 

is permissive, not mandatory. The level of litigation in this 

matter has been staggering. The parties and the children need 

closure on the relocation issue. If this Court declines to 

exercise its jurisdiction, the healing process may begin. 

ARGUMENT 

I. ISSUE OF STATEWIDE IMPORTANCE 

A. The first district court of appeal did not certify the 
opinion nor any issue in Russenberser to be of great publia 
importance. 

The jurisdiction of the Supreme Court extends only to a 
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limited class of cases enumerated in Article V, Section 3 (b) 

of the Florida Constitution. Mvstan Marine, Inc. v. 

Harrinaton, 339 So. 2d 200 (Fla. 1976). Pursuant to Article V, 

Section 3 of the Florida Constitution and Rule 9.030(a)(2), 

Florida Rules of Appellate Procedure, this Court has 

discretionary jurisdiction to review a decision of a district 

court t h a t  passes upon questions certified to be of great 

public importance. The Petitioner attempts to move this Court 

to recognize Russenberser as involving an issue of statewide 

importance. This is a thinly veiled attempt to ask this Court 

to exercise its discretionary jurisdiction based upon motion by 

the Petitioner. However, certification must be upon motion of 

the district court, and not upon motion of the parties. 

Lissius v. Bristol-Myers Co. 269 So. 2d 680 (Fla. 1972). The 

first district has not certified the Russenberqer opinion or 

any issue raised in it to be of great public importance. 

Therefore, this court should deny Petitioner's request to 

invoke the discretionary review of this Court. 

B. Fine-tuning of relocation problems in other states and 
relevance to Florida litigation. 

This Court carefully considered cases from New Jersey and 

other jurisdictions in the Mize opinion. See Mize, 621 So. 2d 

at 419 (footnote 4 ) .  ' 
In adopting the approach articulated in Hill, including 

language in Judge Schwartz's concurring opinion, this Court 

' All cases cited by the Petitioner from other jurisdictions 
predate this Court's Mize decision. 
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pronounced a general rule favoring relocation in cases where 

the final judgment does not prohibit relocation. However, this 

Court recognized a need for a case-by-case determination and 

directed the trial courts to weigh all of the Hill factors, 

with the best interest of the child being the prime 

consideration. Mize, 621 So. 2d at 420. This holding is 

conflict with another state court's decision does not invoke 

this Court's jurisdiction. See Art. V, S 3 ( b ) ,  Fla. Const. 

11. EXPRESS AND DIRECT CONFLICT. 

A. No express and direct conflict exists between 
Russenberaer and Mize v. Mise, 621 So. 2d. 417 (Fla. 1993). 

In Russenberqer, the first district's focus in reviewing the 

trial court's denial of Petitioner's request to relocate was 

this Court's decision in Mize. Russenberqer, 20 Fla. L. Weekly 

at 987. The first district interpreted Mize to require that 

where a relocating parent is acting in good faith, a 
trial court must permit relocation if the best 
interests of the children, as determined based upon an 
analysis of the applicable facts using the Hill 
factors, will be served at least as well in the 
proposed location as in the present location. 
the presumption in favor of relocation expressed in M i z e  
places a burden of proof on the parent opposing 
relocation. 

Further,... 

Russenberqer, 20 Fla. L. Weekly at 988. 

The first district recognized that the trial court should 

weigh the Hill factors on a case-by-case basis, based on the 

particular facts of each case, with the primary concern being 

the best in te res t s  of the children. Russenberqer, 20 Fla. L. 

Weekly at 988,  citinq Mize, 621 So. 2d at 4 2 0 .  This holding is 
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not in conflict with Mize. The first district correctly 

interpreted and applied the general rule of Mize, that a 

presumption ex is ts  in favor of relocation. This presumption is 

rebuttable, if a non-custodial parent can demonstrate that the 

H i l l  factors, as applied to the facts, do not support the 

proposed relocation. The best interests of the children must 

be the court's prime consideration. 

Contrary to Petitioner's assertion, Russenberaa and Mize 

do not expressly and directly conflict because they do not 

involve substantially the same controlling facts. 

In Mize the trial court adopted the findings of the 

special master. Mize v. M i z e ,  623 So. 2d. 636 (Fla. 5th DCA 

1993). The special master found that the move would improve 

the Former Wife's economic circumstances and the child's 

domestic and educational environments. Further, the Former 

Wife and child would both benefit from increased contact and 

support of the maternal grandfather, and the Former Wife was 

amenable to extensive alternate visitation and would pay costs. 

Mize, 621 So. 2d at 419. 

In contrast, the Russenberqer trial court expressly found 

that the relocation would not improve the quality of life of 

the children. The trial court found that the children were 

happy and well adjusted, were in good schools and a good 

neighborhood, were involved in many activities and had a good 

support group. Russenberqer, 20 Fla. L. Weekly at 9 8 8 .  The 

trial court found that the Petitioner had failed to communicate 
6 
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with the Respondent concerning issues involving the children 

and failed to encourage contact between the children and their 

father. After reviewing the long-standing history of 

difficulties between the parties and the long-standing history 

of Petitioner not encouraging visitation, the trial court 

concluded that it was highly questionable whether Petitioner 

would comply with substitute visitation arrangements. The 

trial court found that Ithistory dictates in this case that 

visitation would peter out." Id. 
Further, the trial court concluded that there was no 

adequate substitution visitation schedule. The trial court 

considered several factors including the relationship between 

the Respondent and his children, his involvement in their 

activities, the difficulty of travel between Suffern, New York 

and Pensacola, and the length of time the Respondent would have 

with each child under the proposed substitute visitation. 

In considering the Petitioner's motive for the move, the 

trial court expressed concern about the Petitioner's failure to 

inform Respondent of her intentions to relocate during the 

negotiations of the Marital Settlement Agreement. The trial 

court found this factor to be Ilsomewhat neutral.Il Russenberqer, 

20 Fla. L. Weekly at 988. Following its thorough analysis of 

the Hill factors, the trial cour t  in Russenberqer found the 

relocation would not be in the children's best interests. 

Russenberqer, 20 Fla L. Weekly at 989. 

Upon comparison of the controlling facts in Russenberser 
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and Mize, it is clear that this court is not presented with a 

conflicting result in a situation involving substantially the 

same facts. Thus, this court should not disturb the first 

district's decision in Russenberger because there is no real,  

live and vital conflict. Nielsen v. city of sarasota, 117 So. 

2d 731 (Fla. 1960). 

B. No conflict exists between Russenberger and Tremblay 
V. Tremblav, 638 SO. 2 8  1140 (Fla. 4th DCA 1994). 

This Court recognized in Jenkins v. State, 385 So. 2d 1356 

(Fla. 1980) that it Itmay only review a decision of a district 

court of appeal that expressly and directly conflicts with a 

decision of another district court of appeal ... on the same 
questions of law.'@ _I Id. at 1359 (emphasis in original). This 

Court has interpreted Ivexpresslyvv to mean Itin an express 

manner" and defined express as Itto represent in wordsvv. Id. at 

1359. 

The fourth district's holding in Tremblav is in accord 

with the first district's holding in Russenberser. Both 

Tremblav and Russenberger expresslv hold that when a relocating 

parent is acting in good faith, a presumption favoring 

relocation exists and the trial court must weigh the evidence 

pursuant to the Hill factors in making the final determination 

on the issue. The fourth district in Tremblay observed that a 

presumption favoring relocation will allow more custodial 

parents to relocate. However, before a final determination is 

made, the trial court must consider and weigh the Hill factors. 

Tremblay, 638 So. 2d at 1058. This is the  same rule of law as 

8 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

applied in Russenberqer. Therefore, no conflict exists. 

Relocation determined on a case-by-case basis will 

ultimately result in some requests being denied. In 

Russenberqer, the trial court began with the presumption 

favoring relocation then expressly examined each Hill factor 

giving prime consideration to the best interest of the 

children as directed by Mize. See Mize, 621 So. 2d at 420. 

The t r i a l  court found that only one factor, the financial 

affordability of transportation, supported relocation. 

Russenberser, 20 Fla. L. Weekly at 988,  989. 

C. conflict exists where a rule of law is applied to 
produce a different result in a case which involves 
substantially the same controlling facts as a prior case. 

The following is a list of the distinguishing facts 

between Russenberqer and the cases cited by Petitioner: 

1. Tremblay v. Tremblav, 638 So. 2d 1057 (Fla. 4th DCA 

1994). No findings of fact. Case was remanded to the trial 

court to be considered in light of Mize. 

2 .  Ciftci v. Munoz, 627 So. 2d 67 (Fla. 5th DCA 1993). 

Move was only 200 miles away and was not designed to frustrate 

contact with the noncustodial parent and children. 

3 .  Baez v. Baez, 627 So. 2d 1260 (Fla. 3rd DCA 1993). 

No underlying facts reported in the third district court's 

decision with the exception that the final judgment contained a 

provision permitting relocation under certain circumstances. 

Custodial parent proved her case pursuant to Mize. 

4. Zak v. Zak, 629 So. 2d 1987 (Fla. 2d DCA 1993). 
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Custodial parent moved for substantially better employment and 

income. Move allowed children to be near noncustodial parent's 

family and allowed custodial parent to be nearer her family. 

Second district court found that all but possibly one of the 

Hill factors supported relocation. 

5 .  Stockburser v. Stockburser, 6 3 3  So. 2d 1140 (Fla. 2d 

DCA 1994). Better employment for the custodial parent and 

improved quality of life for the children. Trial court 

specifically found custodial parent would make a good faith 

effort to comply with substitute visitation arrangements. Move 

was 600 miles away. All Hill factors supported the move. 

6. Blaknev v. Marks, 6 4 2  So. 2d 73 (Fla. 1st DCA 1994). 

Remanded to the trial court to be determined in light of Mize. 

This is a first district case. A conflict within a district 

court does not invoke the Supreme Court's discretionary 

jurisdiction. See Art. V, S 3 (b) ( 3 ) ,  Fla. Const. 

CONCLUSION 

The Petitioner has failed to demonstrate sufficient 

grounds to invoke this Court's discretionary jurisdiction. 

Accordingly, this Court should decline to exercise its 

discretionary jurisdiction to review the first district court's 

decision of Russenberser. 
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A n 
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VAN NORTWICK, J . 

Cynthia L.  Russenberger, now known as Cynthia L. 

Steltenkamp, appeals an order  granting her former husband's 

p e t i t i o n  to enforce a final judgment of dissolution and 

prohibiting her removal of the five Russenberger children 

Pensacola, Florida, without cour t  approval. Ray Dean 
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Russenberger challenges an order denying his motion f o r  

psychological evaluations of the five children. We affirm both 

orders. 

The parties to this appeal were married in July 1976, and 

five children were born to that union. M r .  and Mrs. Russenberger 

separated in February 1991 and were divorced by a final judgment 

of dissolution entered in January 1993. This final judgment 

incorporated a marital settlement agreement between the parties, 

which provided among o t h e r  things, that :  

I t  would be i n  the best i n t e r e s t  of the 
children f o r  the parties to have shared 
parental responsibility with the Wife 
designated as residential custodian subject 
to liberal and reasonable rights of 
visitation by the Husband to include every 
other weekend and such other times as the 
parties can agree. 

The settlement agreement defined "shared parental 

responsibility" to mean: 

A court ordered relationship in which both 
parents  retain full parental rights and 
responsibilities with respect to their child 
and in which both parents confer with each so 
that major decisions affecting the welfare of 
the child will be determined jointly. 

A t  the  t i m e  of dissolution, both parties resided in the 

Pensacola area. Neither the settlement: agreement nor the final 

judgment of d i s s o l u t i o n  required either p a r t y  to remain in 

Pensacola or specifically prohibited relocation. 

Almost immediately following the entry of the final 
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judgment of d i s s o l u t i o n ,  the parties began experiencing 

difficulties relating t o  visitation. 

Russenberger filed a motion t o  enforce the  f i n a l  judgment, 

outlining problems he was experiencing with visitation, and 

asked t he  court t o  impose specific visitation. Then, on 

February 5, 1993, Mr. Russenberger was, for the f i r s t  time, 

advised through counsel that his former wife intended to 

relocate to Suffern, New York, wits the five Russenberger 

children. On February 2 2 ,  1993, Mrs. Steltenkamp, through 

counsel, further advised Mr. Russenberger that she "would like 

to work out  a l ibera l  and reasonable visitation schedule with 

[him] so  there will be no' problems after the  household is 

established in Suffern, New York." On February 2 5 ,  1993, Mr. 

Russenberger filed a petition to e n f o r c e  the f i n a l  judgment and 

a motion f o r  temporary injunction seeking to enjo in  his former 

wife from relocating the children to Suffern, New York. On 

April 5 ,  1993, the trial court temporarily enjoined Mfs. 

Steltenkamp from removing the children from Pensacola ' ' to allow 

the children an opportunity to complete the school year and 

also allow the former husband an opportunity t o  explore and 

investigate the intended move. . . . "  

On February 4 ,  1993, Mr. 

Cynthia Russenberger married Mike Steltenkamp in May 1993. 

In September 1992, M r .  Steltenkamp, who had resided in 

Pensacola f o r  several years and who has a Ph.D. i n  chemistry, 

had accepted a new position with h i s  employer which required 

3 
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him to relocate to New York in January 1993. Prior to their 

marriage, Mrs. Steltenkamp and her new husband purchased a home 

in Suffern, New York with the apparent intent of relocating 

there with the  five children. 

During the relocation litigation, the parties continued to 

have difficulties concerning Mf. Russenberger's "liberal and 

reasonable" visitation with his children. In May 1 9 9 3 ,  ~ r .  

Russenberger filed a motion for contempt, in which he again 

requested the court to establish specific visitation. In 

addition, the parties began negotiating visitation during the 

children's summer vacation, but were unable to reach an 

agreement. Specifically, the parties could not agree on the 

children traveling to Suffern, New York during the  summer 

months. As a result, in May 1993, Mr. Russenberger also filed 

a motion seeking the court to determine visitation privileges 

during the summer vacation per iod .  Mf. Russenberger contended 

that any travel by the children to New York would violate the 

temporary injunction that prohibited the removal of the 

children from the Pensacola, Florida area. 

A hearing to determine whether Mrs. Steltenkamp could take  

the children to New York f o r  summer vacation was set for June 

9 ,  1993. From Friday, June 4, 1993, through Sunday, June 6, 

1993, Mr. Russenberger exercised his normal weekend visitation 

w i t h  the  children. During that visitation, the children did 

n o t  indicate that they might be going to New York, and Mrs. 
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Steltenkamp did not inform him of any plan to take the children 

to New York. However on Monday, June 7, 1993, Mr. Russenberger 

received a telephone ca l l  from Mrs. Steltenkamp indicating that 

she was i n  New York w i t h  the children and that he would not  be 

able to exercise his week day visitation f o r  the next couple  of 

weeks.  

f o r  contempt, alleging that his former wife had violated the 

temporary in junc t i ,on .  1993. 

Although the trial court declined to find Mrs. Steltenkamp in 

contempt, it ordered her to "return the children of the part ies  

to Pensacola, F l o r i d a ,  within twenty-four (24) hours'' and if 

she "failes (sic) to return the children then the former 

husband . . . is hereby permitted to go t.0 the State of New 

York and assume temporary custody of the children for the 

purpose of returning them to Pensacola .  . * . ' I  

M r .  Russenberger immediately filed an emergency motion 

The motion was heard on June 9, 

The parties' inability to work together to discuss and 

resolve custody,  visitation and parenting issues is readily 

apparent  f rom the record. 

final judgment of dissolution i n  January 1993 and the final 

hearing on the relocation issues in December 1 9 9 3 ,  

hearings and two status conferences were held i n  this case, and 

thirty-three pleadings, excluding appellate pleadings, were 

filed, 

Between the date of the entry of the 

eleven 

During the course of the proceedings below, Mr. 

Russenberger also requested that the  lower court enter an o r d e r  

5 
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compelling psychological evaluations of the children. The 

lower court initially determined that it would be in t h e  best 

interests of the children to designate Mr. Russenberger as the  

pa ren t  "responsible f o r  the psychological care and concern of 

the minor children. * . - I '  This responsibility included the 

right to determine whether psychological examinations were 

warranted. By way of a Writ of certiorari, occasioned by Mrs. 

Steltenkamp's p e t i t i o n ,  this court reversed the trial court's 

order, finding t h a t  it did n o t  conform to the essential 

requirements of law and could have caused material injury. 

: R , 623 So. 2d 1244 (Fla. 1st DCA 

1 9 9 3 ) .  

R a y  Russenberger appealed t o  the Supreme Court of Florida, 

citing conflict with Gordon v.  stat^ , 615 So.  2d 843 (Fla. 4th 

DCA 1 9 9 3 1 ,  and Pariser v. Pariser , 601 So. 2d 2 9 1  (Fla. 4 th  DCA 

1992). Although the  supreme court eventually found that no 

conflict was present, it did accept jurisdiction and approved 

this court's decision. mssenberaer v .  Russenberaer , 639 So. 

2d 963 ( F l a .  1994). 

While his appeal was pending before the supreme court, Mr. 

Russenberger renewed his motion for psycholwical evaluations. 

Thereafter, the lower court issued an order finding the mental 

condition of the children not t o  be a matter in issue and, 

therefore, the request for  evaluations was denied. It is this 

order that Mr. Russenberger now challenges. 

6 



The trial court held a three-day evidentiary hearing in 

December 1993 on the issues relating t o  the relocation of the 

children to Suffern. 

sides concerning the proposed relocation, including the 

testimony of psychologists concerning the impact on the 

children of the proposed relocation and evidence demonstrating 

the relative merits of Suffern, New York and Pensacola, Florida 

as places of residence f o r  the children. Also at issue was the 

closely-related question of which parent  would enjoy 

residential custody and what visitation privileges would be 

exercised by the non-custodial paren t . '  

Extensive evidence w a s  offered by both 

I n  a 13 page order, -the lower court expressly considered 

the supreme court's decision in Mize v. Mize , 

(Fla. 1 9 9 3 1 ,  and, after discussing in detail the  application to 

the r i s t s  of this case of each of the factors set f o r t h  in 

Mize, the lower court prohibited relocation. The lower court 

f u r t h e r  ordered that the court's standard visitation schedule 

621 so. 2d 417 

'Under the marital separation agreement, Mr. Russenberger 
was entitled to v i s i t a t i o n  ''every other weekend and such other 
times as the  parties can agree." During the  relocation 
litigation, M r .  Russenberger requested an extended per iod  of 
summer visitation and Mrs. Steltenkamp proposed a substitute 
visitation schedule t h a t  would govern visitation in the event the 
relocation was approved by the trial court. In the proposed 
schedule, Mr. Russenberger generally would have been entitled to 
visitation (i) every other weekend, w i t h  alternating visitation 
weekends b8 ing exercisable i n  Pensacola and wi th in  the state of 
New York; ii) alternating Easter, Christmas, and Thanksgiving 
holidays; iii) Father's Day weekend; (iv) every spring school 
break; and (v)  five continuous weeks during the summer vacation 
period. 

7 
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would be imposed on the parties because of t he  difficulties 

experienced regarding visitation. It is this order which Mrs. 

Steltenkamp now challenges. 

THE DENIAL OF PSYCHOLOGIC AT, EVAJiUATION 

As indicated above, the lower court considered the renewed 

motion f o r  psychological evaluations a f t e r  the entry of this 

court's opinion reversing the  previous trial court order but 

before the entry of the supreme court's decision affirming our 

disposition. In o t h e r  words, the lower court did n o t  have the 

benefit of the supreme court's o p i n i o n  on this matter. 

-eraex, 639 So. 2d 963. Mr. Russenberger now suggests 

that the instant order fz i l s  to conform with the dictates of 

t h e  supreme court's decision. We disagree. 

Although there is no specific authority for the motion 

cited, Mr. Russenberger stated in his renewed motion for 

psychological evaluations that the psychological impact on 

children of a move to Suffern was a matter directly in 

controversy. Such an assertion suggests that the former 

husband was seeking psychological evaluations on authority 

Rule 1 . 3 6 0 ,  Florida Rules of Civil Procedure. 

The lower court determined, as a matter of fact, that 

psychological impact of the proposed move was not a matter 

issue, and we find no basis in the record to disturb this 

finding. 

holding a hearing on the  renewed motion, we find it t o  be 

As for the argument that the  lower court erred by 
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without m e r i t .  

determined t h a t  a hearing on a request under Rule 1 . 3 6 0  was not 

requi red ,  Bui?&m&raer, 639 So. 2d at 9 6 5 ,  i t  c e r t a i n l y  w a s  no t  

reversible e r r o r  f o r  the  lower c o u r t  i n  t h i s  case  t o  inquire 

beyond i t s  minimum threshold of a u t h o r i t y .  

While i t  is t r u e  t h a t  the supreme court  

Since King Solomon was called upon t o  render the first 

reported c h i l d  custody decision,z courts have s t ruggled  w i t h  the 

c o n f l i c t i n g  i n t e r e s t s  and emotions involved i n  custody 

d i spu te s .  I n  today's mobile soc ie ty ,  courts are f requent ly  

faced with a circumstance i n  which the cus tod ia l  paren t ,  

u sua l ly  the mother, desires t o  relocate with the  children to 

pursue an educa t iona l  o r  career opportuni ty  o r  t o  move w i t h  a 

new spouse. I n  these cases ,  the cour t  not  o n l y  must weigh the 

i n t e r e s t s  of t h e  c h i l d r e n ,  the  p r imary  interest t o  be 

considered,  u, 6 2 1  So.  2d a t  4 2 0 ,  bu t  a l s o  the  i n t e r e s t s  of 

the c u s t o d i a l  p a r e n t ,  w h o  many times see a substantial 

, 548  So. 2d 705 ,  7 0 7  advantage in relocation, Hill v.  H . 1 1 1  

(Fla. 3d DCA 1989), r e v .  denied , 560 So. 2d 2 3 3  (Fla. 19901, 

and t he  i n t e r e s t s  of the noncustodial parent, who, as a r e s u l t  

of a relocation, may effect ively lose  visitation r i g h t s  and 

211And t h e  King said,  'D iv ide  the living c h i l d  i n  two, and 
give ha l f  t o  one, and half  t o  the o t h e r '  . . . And all Israel 
heard of the judgment which the King had judged; and . . . they 
s a w  that t h e  wisdom of God was i n  him, t o  adminis te r  j u s t i c e . "  
Kings 3:25, 28 (King James). 

1 
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c e r t a i n l y  may have grea t ly  reduced con tac t  w i t h  the c h i l d r e n ,  

u, 6 2 1  So. 2d at: 425 (Shaw, J . ,  concurr ing in r e s u l t  o n l y ) .  

As our  supreme c o u r t  has noted,  t hese  c o n f l i c t i n g  i n t e r e s t s  

give r i se  t o  i s s u e s  t h a t  p r e s e n t  "an impossible problem f o r  the 

c h i l d r e n ,  t h e  pa r t i e s ,  and the  Mi.z, 6 2 1  S o .  2d a t  

4 2 0 .  

The Mize Deczsioq . .  

Our principal, focus i n  reviewing the  t r i a l  c o u r t ' s  d e n i a l  

of the wife's request t o  r e l o c a t e  is t he  supreme c o u r t ' s  

decision i n  Mize 77. , sunra. I n  W, the  supreme court 

was cal led upon t o  review an order al lowing a custodial p a r e n t  

and a seven year o l d  c h i l d  t o  move from Florida t o  C a l i f o r n i a  

over the o b j e c t i o n  of the  o t h e r  p a r e n t ,  the  n a t u r a l  fa ther .  

T h e  supreme c o u r t  began its analysis by noting that: Florida law 

presumes that: both paren t s  will part ic ipate  i n  child-rearing 

a f t e r  d ivo rce .  5 61.13(2) (b), F l a .  Stat. The c o u r t  

acknowledged that  c o u r t s  both wi th in  and without Florida have 

grappled with t h e  d i f f i c u l t y  posed when the custodial paren t  

seeks t o  remove a child from t h e  area of the former marital  

home recogniz ing  that " [ t l h e r e  are an infinite number of 

s i t u a t i o n s  that  must be evalua ted  i n  l i g h t  of the best 

i n t e r e s t s  of t h e  families involved." 6 2 1  So. 2d at 4 1 9 .  While 

a b r igh t  l i n e  rule w a s  found t o  be impractical, the supreme 

court n e v e r t h e l e s s  recognized the lack of cons i s t ency  i n  

10 
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decisions of the lower courts and a lack of guidance available 

to the lower courts and therefore adopted the approach 

V, established by the  Th i rd  Dis t r ic t  Court of Appeal in ULl 

Nillt suara- 
In m, the district court reversed an order denying a 

custodial parent's petition to relocate out-of-state.3 Noting 

that a test of s o r t s  had evolved from case law,' the court found 

that a petition for relocation should be considered using the 

following criteria: 

1. 
the general quality of l i f e  for both the primary 

Whether the  move would be likely to improve 

31n Hill, a mother who was given primary residential custody 
of a then six year old boy sought to leave M i a m i  with the child 
and relocate to Alabama. It is significant that in iii11, neither 
parent  was originally from Florida, and the family had on ly  moved 
to this state in 1984, when the  husband obtained a j o b  in M i a m i  
and therefore moved the family from Alabama to South Florida. 
The child was born in Alabama, and all relatives - with the 
exception of the father who continued to work i n  Miami - lived 
e i the r  i n  Alabama, Georgia or Tennessee. 5 4 8  So. 2d at 706. 

4The H i l l  court specifically cited the Florida cases of 
Matilla v .  M a t i Z l a ,  4 7 4  So. 2d 306 (Fla. 3d DCA 1 9 8 5 1 ,  Costa v .  
Costa,  4 2 9  So.2d 1249 (Fla. 4th DCA 1 9 8 3 1 ,  and D e C a p  v. Hein, 
5 4 1  So. 2 d  7G8 (F la .  3d DCA 19891, Z v .  denied, ,Yein v. DeCamp, 
551 So. 2d 461 (Fla. 1989); and the landmark New Jersey case of 
D'Onofrio v .  D'Onofrio, 144 N . J .  Super 2 0 0 ,  3 6 5  A .  2d 27 (N.J. 
Super. Ct. Ch. 1976), affld, 144 N.J. Super 352,  365 A .  2d 716 
( N . J .  1 9 7 6 ) .  548 So. 2d a t  7 0 6 .  Although H i l l  and Mize derived 
t h e i r  six factor t e s t  from the four f a c t o r  test in D'Onofrio, and 
D'Onofrio continues to be followed by other jurisdictions in 
relocation cases, a Staab v. H U K S ~ ,  44 Ark. App. 128, 868 
S.W.2d 517  (Ark. Ct. App. 1994), the D'Onofrio holding has been 
substantially modified by the New Jersey Supreme Court. Holder 
v. Polanski, 111 N . J .  3 4 4 ,  5 4 4  A. 2d 8 5 2  (N . J .  1988); sg.e D. Man2 
and J. Bennett, Jr., Mize: Florida's Disenchanted Response to 
the Relocat ion Dilemma, 6 8  Fla. B. J. 53, 5 5 - 5 7  ( D e c .  1994). 

11 
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well-being, rather than from a vindictive 
desire to interfere with the visitation 
rights of the other parent, the change in 
residence should ordinarily be approved.  

&L a t  7 0 7 - 7 0 8  ( f o o t n o t e s  omitted). 

Judge Schwartz reasoned that this rule of law arises from 

the premise that  since the best interests of the child "have 

already resulted in an award of custody to a particular p a r e n t  

. . . ,  it follows that the child should live wherever that 

residence may be rather than i n  what is by d e f i n i t i o n  t h e  less 

important location of t h e  other p a r e n t . "  at 708. I n  other 

words, I f *  . . the child should be placed with that parent whose 
custody has been deemed to forward his best interests even if 

that location does not happen to be F lo r ida . i i  &L at n. 4 . '  

In w, the supreme court adopted the s ix  factor analysis 

6Notwiths tanding this recognition of the premise tha t  the 
interests of the relocating parent and c h i l d  are  uniform, 
commentators remain in substantial disagreement as 
child's best interests are necessarily satisfied when the best 
interests of the custodial parent are served. For example, 
mmrg,  5 .  Home, The Brady  Bunch and other Fict ions:  How 
Courts Decide C h i l d  Custody D i s p u t e s  Involving Remarried Parents,  
4 5  Stan. L. Rev. 2073, 2110 (1993) ('fRegardless of what a judge 
may t h ink  of a parent's reasons f o r  moving, if the move improves 
t h e  parent's situation - including his emotional situation - it 
may ultimately be in the child's 'best i n t e re s t s '  regardless of 
the parent's motives.") with P. Raines, Jo in t  Custody and the 
R i g h t  t o  Trave l :  Legal  and Psychological Implications, 2 4  J. Fam. 
L. 6 2 5 ,  656 ( 1 9 8 5 - 6 )  ( ' 'It is rarely i n  the child's best interest 
to change geographical locations subsequent to a divorce,  
regardless of the fact that the parent with whom the child is 
primarily residing may fee l  more self-satisfied a f t e r  t h e  move.") 

to whether a 

13 
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s e t  f o r t h  in the Hi14 majority opinion. Mize began its 

discussion of m, however, by quoting the following passage 

from Judge Schwartz's concurrence: 

( S ] o  long as the parent w h o  has been granted 
the primary custody of the  child desires t o  move for 
a well-intentioned reason and founded belief 
that the relocation is best for that parent's 
- and it follows, the child's - well-being, rather 
than from a vindictive desire to interfere with 
the visitation rights of the other  parent, the 
change in residence should ordinarily be approved. 

Mize, 621 So. 2d at 419, m o t  ing U, 5 4 8  So. 2d at 7 0 7 - 8 .  By 

quoting this passage from the concurring opinion, Mize appears 

to be endorsing the view that a request to leave the 

jurisdiction should presumptively be approved. In f ac t ,  in his 

concurring opinion in Mize, J u s t i c e  Shaw viewed the m a j o r i t y  

opinion as creating a "virtual per se rule favoring remova1.I' 

6 2 1  so .  2d at 4 2 2  ( shaw , concurring i n  result 1 . 

rule. 

Yet, the Mizp court does n o t  expressly adopt a per se 

Rather, the opin ion  expr es s 1 y requires the courts of 

this state, when considering requests to relocate, to apply the 

Hill six-factor analysis t o  the facts of the case. When viewed 

as a whole, however, the combination of the six-factor test and 

the language from the Hill concurring opinion seems internally 

contradictory.' In addition, since satisfaction of a l l  six 

'For example, a multiple-factor t e s t ,  strikingly similar to 
the  Hi11 factors ,  adopted by the Illinois Supreme Court in In R e  
Marriage of Eckert, 119 111.2d 316, 518 N.E.2d 1041, 1045-1046 
(Ill. 19881, has been described as subscribing t o  a "presumption 

14 
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criteria seems difficult t o  achieve, how are the designated 

factors to be weighed? For example, if any fac tor  is found 

wanting, does that mean that  relocation must be denied? 

Other  courts have discussed this seeming internal conflict 

within Mi7~. In Jones v .  ,Tonps , 6 3 3  So. 2d 1096, 1098 n.2 

(Fla. 5th D C A ) ,  w. &ied, 639 So. 2d 9 7 8  ( F l a .  1994), the 

F i f t h  District, while reviewing an order prohibiting 

1: e 1 oca t i on,  o b s e m e d  : 

In Mize the supreme court seems to have 
held that the six factors  must be weighed 
in making the ultimate decision when these 
are circumstances which would justify a 
departure from the general rule tha t  w h a t  
is best for the relocating parent  is best 
f o r  the child. -t a 

. _ .  's well- n garent's well-be1 a and a chid 
beina necessarilv QO hand in b d ,  buL 

U D r e r n e  court s ~ q m s  t o  ha ve adouted 
this v i e w .  We note that the f i r s t  
paragraph of the t r i a l  court's order  
constitutes a finding that [the interest ' s 
of the parent who seeks to relocate1 and 
[the childis] well-being do not go hand in 
hand. 

guotina Judae Schwartz's concurrence. 

(Emphasis added) .  

Similarly, the court in Trenblav v. Tremblay , 638 So. 2d 

against the right t o  remove a minor child. . . . I t  Linngren, The 
Feuding For t ins :  S o u t h  Dakota A d o p t s  A Presumption in FaVOX of 
the C u s t o d i a l  Parent's R i g h t  t o  Remove a Minor C h i l d  from the 
J u r i s d i c t i o n  in Fortin v .  F o r t i n ,  39 S.D.L.Rev. 661, 674  (1994). 
Given the Mize court's adoption of the language from Judge 
Schwartz's H i l l  concurrence in conjunction with the six-factor 
test, obviously Mize cannot be s a i d  to give rise to a presumption 
against  relocation. 

15 
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1057 (Fla. 4th  DCX 19941, suggested that: the  Mize court's 

adopt ion  of the  H i l l ,  f a c t o r s  and the quo ta t ion  f r o m  Judge 

Schwartz's concurrence seemed t o  be a p a i r i n g  of c o n t r a s t i n g  

v i  ewpo i n  t s ; to wit: 

The adopt ion  i n  Mize of the s i x  factors t o  
be considered i n  these cases d i d  n o t  
s i g n i f i c a n t l y  change the law i n  t h i s  
d i s t r i c t ,  since t h i s  c o u r t  had previously 
u t i l i z e d  them. The adopt ion i n  Mize of 
what Judge S c h w a r t z  stated i n  h i s  
concurring opin ion  in Hill, however, does 
r e p r e s e n t  a s i g n i f i c a n t  change. I t  means 
t h a t  where the r e l o c a t i n g  pa ren t  i s  a c t i n g  
i n  good f a i t h ,  permission t o  r e l o c a t e  
should g e n e r a l l y  be gran ted ;  i . e . ,  granting 
r e l o c a t i o n  becomes the p r o v e r b i a l  rule ,  
rather than the except ion.  

638 

Hill 

so. 2d at 1059 ( c i t a t i o n s  o m i t t e d ) .  

Desp i t e  the apparently c o n f l i c t i n g  r e fe rences  both t o  the 

majority 

does n o t  

op in ion  and to Judge S 

s t r i k e  US as crea t i n q  

chwa . r t z  s Hill concurr 

a r u l e  favoring 

'ence , 

relocation.a Reading Mize  i n  i t s  e n t i r e t y  t o  give meaning t o  

the W c o u r t ' s  adoption of both  the H i l L  majority and 

concurring o p i n i o n s ,  we believe Mize r e q u i r e s  that, where a 

r e l o c a t i n g  parent 

permit  r e l o c a t i o n  

is 

if 

a c t i n g  i n  good f a i t h ,  

the best i n t e r e s t s  of 

a t r i a l  court  must 

the c h i l d r e n ,  as 

determined based upon an a n a l y s i s  of the a p p l i c a b l e  facts using 

the Bill factors, w i l l  be served a t  least  as well i n  the 

'We recognize  that our  reading of Mize may c o n f l i c t  with the 
r ead ing  g iven  Mize by our col leagues  of the Fourth Distr ic t .  
Leg, Tremblay v. Tremblay, suDra. 
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proposed location as i n  the present location. 

believe that the presumption in favor of relocation expressed 

in Mize places a burden of proof  on the parent opposing 

relocation. 

custody in which the marital settlement agreement and final 

judgment do not restrict relocation, we conclude that Mizp 

requires the relocating parent first to establish that  the 

relocation i s  not for a vindictive or improper motive and that 

the new location would offer a quality of life for the child at 

least  equal t o  the child's quality of life in the present 

location. 

the  burden is then shifted to the non-custodial parent to 

establish by a preponderance of the evidence t h a t  the  proposed 

relocation of a child is not in the child's b e s t  interests 

under the Hill factors. If the non-custodial parent cannot 

meet this burden, the relocating custodial parent should be 

permitted to move with the child.' 

Fur ther ,  we 

Accordingly, in relocation cases involving j o i n t  

If such a showing is made by the relocating parent, 

this ruling, we are guided by t he  approach taken by 
c o u r t s  i n  other jurisdictions which, like Mize, have adopted a 
presumption i n  favor of the right to relocate. I n  those 
jurisdictions, if the  relocating parent shows that the proposed 
move is not f o r  an improper purpose, this presumption is deemed 
t o  impose a burden of proof on the non-relocating parent  to 
establish that the move is inconsistent with the child's best 
interests. w, P.Q., Auge v. Auge, 3 3 4  N.W. 2d 3 9 3 ,  398-399 
(Minn. 1983)(motion to permit relocation shall be granted, unless 
the party opposing the move establishes by a preponderance of 
evidence that the move is no t  in the best interests of child); In 
re  Marriage of Lowe?, 269 N.W. 2d 822  (Iowa 1978) (burden of proof 
should be on party opposing relocation to show that the move is 
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In addition, in considering the six Hill factors ,  the 

weighing of the factors should be undertaken by the trial c o u r t  

on a case-by-case basis, based on the  particular facts of each 

case, with the primary concern being the best interests of the  

child o r  children. Mi7~, 621 S o .  2d a t  4 2 0 .  Circumstances 

such as the relationship between the parties and between each 

party and t h e  children, the financial resources of the parties, 

the age of the children, the a b i l i t y  and willingness of the 

parties to assure adequate substitute visitation, and the 

family and community support systems and resources available to 

the children in each location will vary greatly from case to 

case. In a d d i t i o n ,  a factor t h a t  has a minor impact in one 

case may be the dominant f a c t o r  i n  another. In our view, it is 

f o r  the trier of fac t  to weigh and consider the facts  of each 

case in the context of the six Hill fac tors .  

The T r i a l  Court's M i z e  Analvs is. 

In its order, the trial court below first correctly 

concluded: 

T h e  a z e  v.  M ize decision is controlling in 
t h i s  matter and this Court must, in making 
the ultimate decision about relocation, 
cons ider  and weigh the six factors set 
forth in B ill v.  Hill , as adopted by the 
Mize decision. This Court's interpretation 
of the Mize decision is that  the majority 
Hill decision was the ruling. This Court 
interprets Mize as meaning in weighing and 
balancing the criteria, if it is a close 

not in the b e s t  interests of the child). 
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c a l l ,  then t he  c a l l  must go in f avor  of 
r e l o c a t i o n .  

(C i t a t ions  om1 t t ed )  . 
The t r i a l  court then considered each W f a c t o r  i n  d e t a i l .  

[Tlhere is no question that the  move 
would improve the general quality of 
l i f e  f o r  Mrs. Steltenkamp. , . She 
would be reunited with  her husband. 
She would be where she wants 
she would be able t o  achieve what i t  
is she wanted t o  achieve through the  
dissolution, and that is happiness, 
which i s  such an elusive and non- 
quantifiable quality b u t  it is 

t o  be and 

there. 

Although the trial court concluded t h a t  t h e  relocation 

would be " c e r t a i n l y  a value t o  the  blended family," the court 

expressly found that t h e  quality of l i f e  of the children would 

n o t  l i k e l y  be improved by the relocation. 

The second a s p e c t  of this criteria 
though is whether i t  is likely t o  
improve t h e  general quality of life 
f o r  the ch i ld ren .  There are many 
advantages to Suffern, New York. The 
schools are good schools ,  t he re  are 
many activities available, i nc lud ing  
the  r e c r e a t i o n a l  a s p e c t s ,  track 
programs, the theater and the 
neighborhood. I t  is a good place. . . 
The issue is whether the move w i l l  
improve the general quality of l i f e  
f o r  the children. The children are  in 
a good situation r i g h t  now. 
i n  good schools. 
good neighborhood. They are doing 
well. They are involved i n  many 
activities and have a good support 
group he re .  They are well-adjusted 

They are  
They have been i n  a 
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and they are happy now. The evidence 
does not support that the quality of 
l i f e  for the children will be 
improved. . . The c o u r t  finds that 
this is n o t  a factor that supports 
relocation for the  children. It does 
for Mrs. Steltenkamp. 

Motive for t h e  Mo ve. The trial court found that " [ t l h e r e  has 

been no evidence here that [relocation] is f o r  that express 

purpose [of defeating visitation] . ' I  The court expressed 

substantial concern, however, L&t=-khe-ack-fons-of Mrs. 

Steltenkamp-in-hilinq to inform Mr. Russenberger during the 

e I %  

,c. I L  :L 1 

1 :, ,- 

negotiation of t he  Marital Settlement Agreement that she could  

be moving ~ ~ e ~ s l . l ~ k n e w - t h e - m o u e - w a s - - - a - p ~ s s i ~ ~ ~ ~ ~ y .  The court 

concluded that MrS. Steltenkamp kept the information from Mr. 

_I - "  -c - ,. '1 ' ,;;L 5,-,- - , : / L L ,  . - , l , , l b , ?  i -  , L / k J  dJ4- ;, , _ _ I _ _ _ 1 .  L" 

/ 

Russenberger to avoid the difficulty of having to litigate the 

relocation issue at the time the court was considering the 

dissolution and i n i t i a l  custody and visitation arrangements. 

As a result, the court concluded with respect: to the second 

factor that " t h i s  Court does n o t  find that the move was for the 

express purpose of defeating visitation, but the implication is 

that the impact would be that it would. Thus, I find this 

criterion somewhat neutral." 

Comwliance of MO vino Parpnt w i t h  S u b s t ,  ; t u t e  V i s i t a r i o  n 

Arrgnomen t~ . Based on the trial courtfs experience with and 

knowledge of the parties gained during the divorce,  custody and 

relocation litigation, the court concluded that this fac tor  

20 



I' 
I 
I 
I 
I 
1 
I 
I 
I 
I 
1 
I 
I 
1 
I 
I 
I 
I 
I 

weighed against allowing relocation. 

detail what i t  described as: 

The court discussed in 

[A] long-standing history of the inability 
of the  parties t o  have a good relationship 
regarding the children and . . . a long- 
standing history of Mrs. Steltenkamp not: 
encouraging the visitation, following very 
much a precise schedule of visitation, but 
not allowing the small b i t s  of flexibility 
that need to be there.  

The court recited several examples of Mrs. Steltenkamp's 

failure to communicate with Mf. Russenberger concerning the 

children after the date of the dissolution and her lack of 

encouragement of c o n t a c t  between the children and Mr. 

Russenberger. As a result, the court concluded: 

This court finds on the whole that i t  is 
highly questionable whether Mrs . 
Steltenkamp would be likely to comply with 
substitute visitation arrangements. It is 
n o t  happening here in Pensacola. With Mr. 
Russenberger being out of town and not 
residing where Mrs. Steltenkamp resides, 
history dictates i n  this case t ha t  
visitation would peter o u t .  

ti t u t e  V i s i t a t  104. The trial c o u r t  concluded 

that this f ac to r  also weighed heavily against allowing 

relocation, finding: 

[TI hat there is no adequate substitute 
visitation schedule which would promote a 
continuing meaningful r e l a t i o n s h i p  between 
the non-custodial parent, Mr. Russenberger, 
and the five minor children. 

This conclusion was reached by the trial court after an 

analysis of various circumstances, including the relationship 
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between M r .  Russenberger and the f i v e  children and his 

involvement i n  their a c t i v i t i e s  i n  Pensacola; the d i f f i c u l t y  of 

the t ravel  between S u f f e r n  and Pensacola on the weekends the  

c h i l d r e n  v i s i t e d  i n  Pensacola;  the l imi t ed  l eng th  of t i m e  Mr. 

Russenberger would have with each child under the  proposed 

s u b s t i t u t e  v i s i t a t i o n ,  given that a11 f ive  c h i l d r e n  would be 

v i s i t i n g  Pensacola a t  the same t i m e  per iod;  t h e  lack of a 

framework o r  home f o r  v i s i t a t i o n  t h a t  would be conducive t o  

e f f ec t ive  v i s i t a t i o n  by Mr. Russenberger i n  ~ e w  york; the fact 

t ha t  t h e  f i n a n c i a l  and o t h e r  burden of the proposed s u b s t i t u t e  

v i s i t a t i o n  is "place [dl on Mr. Russenberger' s shoulders  when i t  

i s  [Mrs. Steltenkampisl d e c i s i o n  t o  move", and the fact that 

M r .  Russenberger would have a very limited opportunity t o  play 

a role i n  the children's activities i n  New York. 

-cia1 Affordabilitv of T ranmor ta  t ion  . The t r i a l  court 

described the c o s t  of t r a n s p o r t a t i o n  as an lfeasyll factor s i n c e  

I 1 [ t ] h e  pa r t i e s  have s t i p u l a t e d  that  they can both  a f f o r d  it.!! 

AS a result, the t r i a l  c o u r t  concluded t ha t  ! ! this  f a c t o r  favors  

r e l o c a t i o n .  I' 

. .  

rerests of  C u 1 d s e q .  T h e  t r i a l  cou r t  recognized that  

Itas the major i ty  opin ion  s t a t e s ,  t h i s  is a generalized 

summary of the  above f ive  f a c t o r s . "  Based on i t s  analysis and 

b a l a n c i n g  of the f i r s t  f i v e  Hill factors, the t r i a l  cour t  

concluded t h a t  the  move would no t  be i n  t h e  best i n t e r e s t s  of 
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the children. In reaching 

stated: 

This Court finds 
children's b e s t  i 

this conclusion, the trial court 

that it would not be in the 
-nterest to allow the 

relocation. 
relocation. The court finds that Mr. 
Russenberger has been active in the lives of 
all five children, at: least since the 
parties' separation: he has consistently 
exercised alternate weekend visitation with 
a l l  five children, p l u s  one day each week . 
with at least the younger children; he has 
participated iz their extracurricular 
activities in a consistent fashion; the 
children's extracurricular activities have 
become a par t  of the children's weekend 
visitation schedule so that the children's 
separate lives are not disrupted by the 
visitation schedule; the visitation which now 
occurs between Mr. Russenberger and the 
children is benkficial. The visitation would 
n o t  continue should the  children move from 
the Pensacola area. It is in the best 
interest of a l l  five children that Mr. 
Russenberger continue to play an active 
weekly role in their  lives. 

The evidence does not: support 

The Sta ndard of Re view. 

The Mizp c o u r t  did n o t  articulate the standard of review 

t o  use in cases such as the one before us. 

that our  r o l e  is to determine whether the lower court applied 

the correct law under and whether the lower court abused 

its discretion, that is, whether there is a logical and 

reasonable resolution of the W factors, supported by 

We are of the view 

competent and substantial evidence. U k p l  v. Dinkel I 3 2 2  so. 

2d 2 2  (Fla. 1975) ( i n  a child custody proceeding, the lower 

court's decision will be affirmed if the court's findings are 
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supported by competent, substantial evidence; a custody 

decision made upon findings which are not supported by 

competent and substantial evidence constitutes an abuse of 

discretion); see also, Jones v .  Jones , 633 SO. 2d 1096 (Fla. 

5th DCA 1994) (since trial court correctly applied the H i u  

test, the standard of appellate review is whether the trial 

court abused its discretion) . 
The trial court below expressly examined each of the Hill 

f ac to r s ,  and thereafter, concluded that moving the Russenberger 

children to New York would n o t  be in the children's best 

interest. Although there was conflicting evidence with respect 

to virtually all of the issues before the trial court, and we 

may have reached a different result had we served as t r ie r  of 

fact, our review of the record establishes clearly that there 

is competent and substantial evidence to support the findings 

of the trial court and that the t r i a l  court correctly 

interpreted and reasonably applied the law. AS a result, we 

find no basis to disturb the trial court's order. In 

affirming, we are  particularly influenced by the fact that the 

t r i a l  judge has been involved w i t h  these parties and the 

children for some time, has presided over 

hearings in this case, and thus, is quite 

c omp e t ing 

indicates 

difficult 

facts and claims. Further, the 

the careful consideration given 

issues presented in this case. 
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[Wlho but the wisest among us, except in the 
clearest of cases,  could d iv ine  what may be 
in the b e s t  i n t e re s t s  of the children? The 
master and t r i a l  judge have done the best 
they could  and I do not believe we should 
interfere. 
substituting our op in ion  on an issue which 
the t r ie rs  of f ac t ,  by reason of their first 
hand contact with the situation, are 
uniquely suited to resolve. 

I n  doing so w e  are  simply 

Sos t a  V .  C o s t a  , 4 2 9  So. 2d 1249, 1255 (Fla. 4th DCA 1983) 

(Anstead, J. dissenting) (citation omitted) . 

#ON SCHEDULr, %-I 

As noted above, Mrs. Steltenkamp also challenges the lower 

court's decision to impose on the parties a standard visitation 

schedule. According to Mrs. Steltenkamp, the imposition of 

this standard visitation schedule was erroneous because it 

mounts to a modification of the final judgment of dissolution 

when there has no t  been a substantial change of circumstances 

shown to justify modification. 

Principal among the  cases cited by Mrs. Steltenkamp in 

support of this argument is B u t t ~ m o r e  v. Meyer , 559 So. 2d 3 5 7  

( F l a .  1st DCA 1 9 9 0 ) .  I n  Buttermore, a former husband sought 

modification of a final judgment which granted residential 

custody of the minor children to the former wife subject t o  

Iireasonable v i s i t a t i o n i i  to be exercised by the former husband. 

Modification was sought apparently because the  parties had 

differing views as to what constituted reasonable visitation. 

Noting that  the order on appeal was an order granting a motion 
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for modification, this court referred to the  well-established 

rule that modification may be granted only  upon a showing t h a t  

a substantial and material change in circumstances has 

occurred. &.e, for example, Z P a k e r  v. Z e W  , 444 S O .  2d 

1034 (Fla. 1st DCA 1984). 

The record in the instant case reflects t ha t  a motion for 

modification had been filed, but apparently, the lower court 

was not ruling upon this motion specifically when the standard. 

visitation schedule was implemented. We are not inclined to 

reverse on this point however. We must concede that by 

imposing the standard visitation schedule, the lower court 

imposed specific burdens that were no t  previously present .  

Nevertheless, in view of the fac t  that both parties were 

seeking residential custody of the children, we find that the 

issue of visitation was, by consent of the parties, an issue 

before the  c o u r t .  

For  the reasons expressed above, the order denying the 

request f o r  psychological evaluations and the order prohibiting 

relocation and imposing a standard visitation schedule are 

AFFIRMED. 

KAHN AND MICKLE, JJ., CONCUR. 
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