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STATEMENT OF THE CASE 

1. NATURE OF THE CASE 

Following a t r i a l  by j u r y  from a moto r  v e h i c l e  p e r s o n a l  i n j u r y  

action with judgment  e n t e r e d  in f a v o r  of P l a i n t i f f  for $ 5 , 0 0 0 ,  

d e f e n d a n t s  moved f o r  , ~ t t l o i i ~ e y ' s  Lees c i ~ i c l  c o s t s  under- an  o f f e r  o f  

judgment  u n d e r  768. / Y ,  Florida S t c i r u t e s  (1989) . The t r i a l  court 

d e n i e d  t h a t  motion. Ucfenddnt  appealed. T h e  d i s t r i c t +  court of 

appeal r e v e r s e d .  P l a i n t i f f  p e t i t i o n e d  t o  i n v o k e  d i s c r e t i o n a r y  

j u r i s d i c t i o n .  

2. COURSE OF-_PROCEEDINGS 

PI  a i n t i f f  sued Defendan t  Lor p e r s o n a l  i n j u r y  damages a r i s i n g  

o u t  of  motor v e h i c l e  nc=>yliyence.  (17. 759-2G2). F o l l o w i n g  a t r i a l  

by j u r y  froin a inotur v e h i c l e  p e r s o n a l  i n j u r y  a c t i o n  w i t h  judgment  

e n t e r e d  i n  f a v o r  of  P ' l n i n t i f f ,  d e f e n d a n t s  moved for a t t o r n e y ' s  fees 

and  costs  unde r  a n  o f f e r  of :judgment u n d e r  7 6 8 . 7 9 ,  F l o r i d a  Statutes 

( 1 9 8 9 ) .  The trial c o u r t  dr.nied t h a t  m u t i o n .  Defendants s e r v e d  a 

o r d e r  awr;lrcli.ny cost:-: ti-) p l a i n t i f f .  

3. DISPOSITION BE-LQH 

The lower a p p e l l a t e  c o u r t  d e c l a r e d  a n  express c o n f l i c t  w i t h  

Nordyne, I n c .  v ._ _Flori~c3a--Mo~.,i!:~_H~~~e-.~S"~1~~1~~"__Inc; 625 So. 2d 1 2 8 3  

( F l a . l s t  DCA 1933)  and LVId-ght v .  Cg-r-~a.~-s, 6 4 0  So.2d 197 (Fla. 3d 

DCA 1 9 9 4 )  

The lower ~ l p p ~ l  1 <ire> c o u r t  c c r t i r i e d  t h e  following question a s  

one of g r e a t  p u b l i c  importance: 

D o  t h e  t i m e  r e q u i r e m e n t s  i n  s e c t i o n  4 4 . 1 0 2 ,  F l o r i d a  S t a t u t e s  
( 1 9 9 3 )  r e p r e s e n t  a n  u n c o n s t i t u t i o n a l  i n t r u s i o n  of t h e  
legislat~ure on t h e  ru l e -mak ing  a u t h o r i t y  of t h e  Supreme Court 
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i n  1 i g h t  of the> :;tipreme C o u r t .  s analysis in Timnio~fis-y. Combs , 
608 So .2d  Z ( F l a -  1992)? 

In ruling against Petitioner i n  this case, t h e  lower appellate 

court expressly relied upon Schmidt v .  Fortner, 629 So.2d 1036 

(Fla. 4th DCA 11393) which expressly conflicts w i t h  Bridqes v. 

-I Newton, 556 S o . 2 ~ 1  1170 ( F l d .  3cl DC'A 1 9 9 0 ) .  T h e  Supreme C o u r t  

apparently heard or,il argument 017 conflict jurisdiction on the 

Schmidt. v .  F_ortne_r offer of judcjment issue in Dvorak v. T G I  

Fr iday , !k , -&nc, ,  639  So.Zd 58 (F' la.  4th DCA 1 9 9 4 )  (S.Ct. #83,811 

review g r a n t e d  oral .ircument was s e t  for 5/3/95) * 

STATEMENT _OF " T . H K - Y m  

l l r w r - s u a n t  t o  Sec7r 1 on 7G8.79, Respondent served an offer of 

judyment f o r  1 ~ $ 1 5 , 0 0 1 "  "inclusive of cittorney's fees ."  ( R . 2 3 2 - 2 9 3 )  . 
The o f l e r  b e a r s  a cer t i i - ica te  of  service of mailing of July 1, 1993 

(which was the Thursday before the Independence Day Holiday). 

(R.293-293). Mediation (June 16, 1933) took place more than 2 

weeks before 7/1/93. (R. 1 1 9 )  , 

No response was :-;ervecl to the o f f ~ r  of judgment. 

SUNMARY OF THE ARGUMENT 

Yes, shou lc t  be t i i c b  d n s w e r  to the c c r t  i f i e d  question of: Do the 

time requirements i n  section 44 102 , Florida Statutes (1993) 

r e p r e s e n t  an unconst i t i i t i o n c j l  i n t r u s i o n  of the legislature on the 

rule-makinq a u t h o r i t y  of t h e  Supreme  C o u r t  in light of the Supreme 

Court's ; i n ; i l y s i s  i n  '1 t m m o n : ;  v .  C o m b s ,  608 So.%d 1 (Fla. 1992)? 

This cour t  should Y P V F  e, a n d  adopt t l i e  well reasoned v iew of the 

Nordyne Court, R~ccau:;e the supreme court adopted the procedural 

portions of $ 7 6 8 . 7 9  <IS a court rul+e,  Tirnmons v. Combs, G O 8  So.2d 
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1 ( F l a .  1392), thEp t I I T C ?  r l l t c r r n q  p r o v i s i o n s  of  $44.102, Florida 

Statutes (1993) , should yield t o  the  t i m e  standards of  $ 7 6 8 . 7 9 ,  

F l o r i d a  Statutes (1989) Because the application of $ 4 4 . 1 0 2 ,  

Florida S t a t u t e s  (1393) , to this case would be retroactive, t h i s  

c o u r t  s h o u l d  reversv and vacate the lower appellate c o u r t  o p i n i o n .  

Because t h i s  court hLis, e x p r e s s l y  f o u n d  + 7 6 8 . 7 9  t o  be p r o s p e c t i v e ,  

(and d i f f e r e n t  from +45.061), t h i s  court s h o u l d  n o t  construe 

4 4 4 . 1 0 2  , F l o r i d a  S t d t u t e s  ( 1 9 9 3 )  , to t a k e  away t h a t  prospective 

determination. Mctropoij-t{3n --Daae County v .  J o n e s  Boatyard I n c .  , 

611 So.2d 512 (Fla. 1994). A locjical f o l l o w  up to t h i s  ambush 

tactic will b e ,  given t h e  e x i s t e n c e  of m e d i a t i o n  that r e s u l t s  in 

an impasse, an olFc1.r o i  j u d y m e n t  c, in bc rncicie 1 d a y ,  1 m i n u t e  o r  

e v e n  1 second  before t .he s t a r t  of. t r : i ; i I *  1 s e c o n d  i s  " a t  any  

time . Because 544.102 , F l o r i d a  S t a t u t e s  (1933 j , f a i l s  to 

manifest any int-ent to impose attorney's fees and costs liability 

under  $768.79. By o m i t t i n g  a n y  words  e x p r e s s l y  m e n t i o n i n g  

l i a b i l i - t y  f o r  a t t - o r n e y ' s  fees  or cqsts, this provision m e r e l y  

p e r m i t s  both, w i t h i n  :30 d a y s  of  trial, a n  o f f e r  t o  b e  served and 

permits ?in o f f e r  to bc. ;~ .ccepted ,  but nothing more. 

This court s h o u l d  d i sapprove  o f  t.he fourth d i s t r i c t  r u l i n g  i n  

t h i s  case i n  resol.vi.nq the express conflict in favor of: Nordyne ,  

I n c  - v - -_o_ridaMo.h.ile...H_qme..S.up~ly....~xc. 6 2  5 S o  . 2d 1 2 8 3 ( Fla - 1st 

DCA 1993) a n d  W r - i q h t  v .  Caruan.;-d, 640 S o . 2 ~ 3  1 9 7  (Fla. 3d DCA 1 . 9 9 4 ) .  

A s  t h e  N&r@y"r~.e C : O U ~ I -  : - ; t+tc?d:  ''To the? c x t c n t  that 44. 102 (5) (b) 

purports to arncnd bot t ;  scctioh 45.061 a n d  s e c t i o n  768.79, it  may 

be best d e s c r i b e d  as Li trap s e t  by  the l e g i s l a t u r e  f o r  those n o t  

f o r t u n a t e  enough previous1 .y  to have  stumbled ac ross  it. ' I  
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Even assumincj  t.l-icit. t h e  o f f e r  was n1;3de i n  a t i m e l y  ma t t e r ,  a n d  

even  a s s u m i n g  t h a t  t h i s  c o u r t  f i n d s  t h a t  a c i t a t i o n  t o  S 4 4 . 1 0 2  is 

n o t  a condition t o  e n t i t l e m e n t  t o  ffees and  cost, t h e  o f f e r  of 

j u d g m e n t  s t a n d a r d  Soy  a r l . g h t  to fees and costs s h o u l d  be  a 

d i s c r e t i o n a r y  r i g h t ,  r ~ o t  a m a n d a t o r y  r i g h t  t h a t  t u r n s  o n l y  a n  t h e  

d i f f e r e n c e  between t . he  amount of a r e j e c t e d  'offer a n d  t h e  amount  

of a later -judgment.. I f  t , h i , s  c o u r t  reverses t h e  Dvprak v .  T G I  

Friday's, InG=., 639 S o . 2 d  58 (F'1.a. 4t.h DCA 1 9 9 4 )  (S.Ct. # 8 3 , 8 1 1  

review granted oral a r g u m e n t  set fur 5 / 3 / 9 5 ) ,  t h i s  case m u s t  

necessarily be r e v e r s e d ,  because  t h e  f o u r t h  d i s t r i c t  u s e d  t h e  same 

standard. P e t i t i o n e r  r e s p e c t f u l  l y  u r g e s  t h i s  c o u r t  t o  r e j ec t  t h e  

s t a n d a r d  s e t  by  S c h m i d t  v a F o r t n e r  ( c o n s t r u i n g  5 7 6 8 . 7 9 ,  Florida 

S t a t u t e s  (1931 ) ) I 

LEGAL ARGUMENT 

Cour t  1 s analysis . rm~~-oxs v. Combs, 6 0 8 . - - g s  

T h i  s c o u r t  s t i o u  i ci reverse, a n d  a d o p t  the we1 1 r e a s o n e d  view 

of  t h e  pJordy.rie C o u r t  + I n  Nordyne, cl v. Florida Mobile Home 

S u p p l y ,  I n c , ,  G 2 5  S o . 2 ~ 1  1 2 8 3  (Fla.lst 13CA 1993), t h e  f i r s t  d i s t r i c t  

court of  appeal a f f i r m e d  t h e  d e n i a l  of  f e e s  and  costs t o  t h e  

offeror, who claimed f e e s  and c o s t s  u n d e r  $ 7 6 8 . 7 9 ,  following a n  

u n s u c c e s s f u l  i n c c l i a t i o n  i n  wh ich  the o f f e r  of j u d g m e n t  w a s  served 

less  t h a n  3 0  d a y s  bctor-c  trial. In its r e a s o n i n g ,  t h e  Nordyne  

court stated: 

Moreover, w e  n o t e  t h a t ,  rccoyni7iny t h a t  section.; 4 5 . 0 6 1  and 
s e c t i o n  - / h G  * '79,  ccJntai .ned conf 1 ictiny terms, aItd t h a t  b o t h  
statutes i n c l u d e d  p rocec lu ra  1 p r o v i s i o n s  which i n t r u d e d  upon 
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the powers q r ; i n t r d  by o u t -  c - o n s t ~ i t u t i o n  t o  t h e  j u d i c i a l  b r a n c h ,  
the suprcrmc C O U ~ * L  r e e e n t l y  aclo1,tod t h e  p r o c e d u r a l  p o r t i o n s  of 
s e c t i o n s  * / 6 8 . ' 1 9  as a c o u r t  rule. 'J'immons v .  Combs, G O 8  So.2d 
1 ( F l a .  1992). W P  b e l i e v e  that s e c t i o n  44.102 ( 5 )  ( b )  l i k e w i s e  
i n t r u d e s  upon the rulcmakkny power of t h e  j u d i c i a l  b r a n c h .  
A c c o r d i n g l y ,  j 1 1  our o p i n i o n ,  the p r o v i s i o n s  of s e c t i o n  
4 4 . 1 0 2  ( 5 )  (b) m u s t  y i e l d  t o  t h o s e  of  section 7 6 8 . 7 9 ,  which h a v e  
b e e n  a d o p t e d  as a c o u r t  r u l e . "  

Nordyne a t  1230.  I n  t h i s  case, l i k e  Nordyne, t h e  t r i a l  c o u r t  

denied fees a n d  costs t o  the o f f e r o r ,  who c l a i m e d  f e e s  and  c o s t s  

u n d e r  +768 7 9 ,  follow I ng r j n  u n s u c c t . k ; s L U l  m e d i a t i o n  111 which t h e  

o f f e r  of j udrjment W ~ ~ L L ;  :;erved l ess  th.iii 30 days before t r i a l .  

I n  r e v e r : s i n q  t h e  lower- appc 1 l n t c  court, t h i s  c o u r t  shoul d adop t  t h e  

Nordyne r e a s o n i n q  and result, a n d  v n c d t e  t h e  o p i n i o n  o f  t h e  lower  

a p p e l l a t e  c o u r t .  

Rec<iu?;c the ~~lupt-ciiie court adop ted  t h e  p r o c e d u r a l  p o r t i o n s  of 

q768.79 a s  a c o u r t  r u l ~ ,  Tixuinons v .  C o m b s ,  6 0 8  So.2d 1 ( F l a .  1 3 3 2 ) ,  

t h e  time a1 t e r i n g  p r o v . i s i o r i s  of 4 4 4 . 1 0 2  , F l o r i d a  Statutes ( 1 9 9 3 )  , 

s h o u l d  y i e l d  t o  the t i m e  s t a n d a r d s  o f  q768 .79 ,  F l o r i d a  S t a t u t e s  

(1989) , Section 4 4 .  :I 02, F l o r i d a  S t a t u t e s  ( 1 9 3 3 )  , a s .  c o n s t r u e d  by 

t h e  f o u r t h  d i s t r i c t  c o u r t  o f  appeal, a l t e r s  t h e  3 0  day  t i m e  

standard for impos.inq liability for a t t o r n e y  I s fees and costs b a s e d  

on  t h e  s t a r t .  t i m e  u i  t.he o f f t ? ~  l.)i?inq I ta t  any time" a f t e r  a 

mediation i m p a s s e  a n d  the rej ec t i .on  i; i,me set. based o n  the s t a r t  of 

t r i a l .  I t  i.s clear t i i a t  t h i s  i s  procedural i n  n a t u r e .  Thus ,  it 

is  a n  i n t r u s i o n  upon t h e  ru l e inak inq  power of  t h e  j u d i c i a l  b r a n c h .  

I n  a f f i r m i n g  t h e  d e n i a l  o f  f ee s  s o u g h t  by t h e  offeror and r e v e r s i n g  

t h e  d e n i a l  of c o s t s  oi o f f e r e e  u n d e r  $ 7 6 8 . 7 9 ,  a r i s i n g  from a claim 

for fees and c o s t s  f-ol lowiny a n  u n s u c c e s s f u l  m e d i a t i o n  i n  which  t h e  

o f f e r  of  judgment  w a s  s e r v e d  less t h d n  3 0  clays b e f o r e  t r i a l ,  Wriqht 
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c o u r t  of appeal  s t F t t i '  1 t I i ( i t :  l l ' p h i s  1 + 768.791 statutory l a n g u a g e  

plainly contcmplntc:; t l i n t  a n  oEferee have  a f u l l  3 0  d a y s  w i t h i n  

which  t o  accept a n  o t f c r  of judgment . "  

Because  t h e  d p p l i c a t i o n  of  $ 4 4  * 1 0 2  , Florida Statutes (1993)  , 

to this case would bc: r e t r o a c t i v e ,  this c o u r t  s h o u l d  reverse and 

v a c a t e  t h e  1 o w e r -  app" I late c o u r t  op i 1-1 i o n .  A s t a t u t o r y  amendment 

d o e s  not apply re t ro , ic- t  i vc  1 y abscnt c lear  and u n e q u i v o c a l  desire 

f o r  it to be applied retroactivcly, p d r t i c u l a r l y  where t o  do s o  

would crcatc new 1 iability b<ised u p o n  p a s t  t r a n s a c t i o n .  Wilson 

I n s .  Ser v West . .American Ins. I 608 S0.2d 857 (h ' la.  4th DCA 

1 9 9 2 )  (En banc)  ( D c n y i n q  C i t t o r n c y ' s  fees u n d e r  +7G8.79) ; See Lar son  

v .  Tndepcndent  r,i!cJ & .  A c c i d e n t 2  I n s ,  Co. I 3 9  So.Zci 4 4 8  ( 1 9 4 7 ) .  

S e c t i o n  44.10%(0) (b), Florida : ; t a t u t c s  ( 1 9 9 3 )  , does not apply t o  

a c a u s e  of a c t i o n  L I L - C L - U ~ ~ ~  5 / 1 4 / 9 0  or- t o  an o f f e r  made u n d e r  4 

7 6 8 . 7 9 ,  Florida S t d t u c u  ( 1 9 8 9 )  . Section 4 4 . 1 0 2  m a n i f e s t  no i n t e n t  

t o  be a p p l i e d  r e t r o a c t i v e l y ' .  T h u s ,  t h e  lower appellate c o u r t  

s h o u l d  be r e v c ~ r s e d  I the op i n j  on vdc;lted, and t h e  t r i a l  c o u r t  

r u l i n y s  r e i n s t a t e d .  

Because  this court h a s  c x p r c s s l y  found 6*/68.79 t o  be 

p r o s p e c t i v e  , ( and  r3 i. erent froin +45.061), this court s h o u l d  n o t  

c o n s t r u e  $ 4 4 . 1 0 2  , F l o r i d a  S t a t u t p s  (13513)~ t o  take away t h a t  

prospectdive d e t e r m i n a t i o n .  In Lcapa i  v .  M i l t o n ,  595 So.2d 1 2  (Fla. 

1 9 9 3 )  t h r i t  the o f t < > [ *  L J ~  j u d y m e n t  s t a t u t e  of 4 4 5 . 0 G 1  digs a p p l y  

' On the o t l i c ~ r  11~,1 id ,  wcrc i t  procedural, it could be a p p l i e d  
r e t r a a c t i v e l y ,  bu t  ~ I I ~ J I I  it would  be an u n c o n s t i t u t i o n a l  intrusion 
on t h i s  r o u r t  s n i l  e - i1 i t i k i r iq  a u t h o L 3 t y .  E i t h e r  v i ew s h o u l d  r e s u l t  
i n  r e v e r s a l .  
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retroactively to impose r i t t o r n e y '  s Lees liabil. ity when the 

underlying cause of t ~ c t i ~ r i  accrued before the ei'fective date of 

4 4 5 . 0 6 3 .  On the otAic-i harid, i n  Metropolitan p$de County v. Jones 

Boatyard  Inc., 611 S o . 2 ~ 1  512 (Fla. 19c)4j, this court found that the 

offer of judgment s t d t u t c  of 4768.79 does not a p p l y  retroactively 

to impose attorney's fees  liability when the underlying cause of 

action accrued beforcl thc  effective date of  8768.79, reasoning that 

the attorney':; f c>c t ;  1 1 ~ b i l i t y  of + 7 ( i 8 . 7 9  ( u n d e r  the torts chapter) 

attaches to the u n d e i  i y i . n g  cause oi action, unlike $45.061 which 

exists as a distinct independent statute under  the c i v i l  procedure 

c h a p t e r  of the P' lor ida  Statutes. Were this court to construe 

644.102, F l o r i d a  S t a t u t e s  (1993), as extending the time period of 

attorney's fees liability, it would impose attorney's fees 

liability c l u r i n c l  -1 t L I [ I E ~  fr,ime w l i i l n  110 such liability existed: 

n a m e l y ,  w i t h i n  4') u i y s  u t  t r i L i l .  In effect, t h q t  would be 

retroactjve i n  ef-fect ,  Jiecausc it w o u l d  impose liability to a cause 

of action that had already a c c r u e d  when the auto accident (d /a :  

5/14/30) occurred so~iie time b e f o r e  the enactment of  6 4 4 . 1 0 2 ,  

F l o r i d a  ~ t a t u t e s  ( 199 3 )  . 

R e f u s i n g  t o  revi.1 t= will result in trial ambush tactics. I n  

this case, the offeror's tactic included waiting for more than 2 

weeks after the unsurcessful medidtion (June 16, 1 3 9 3 ) ,  then 

mailing the o f f c r  of 'Judgment apparently on 7/1/33 (which was the 

Thursday before the Independence Ddy r i o l i d a y ) .  The o f f e r  of 

judgment was mailed only 11 days bcf'orc the start oL trial ( t r i a l  

started Monday, 7/ i L J 3 ) ,  C i t l L l  + / L t ) .  1 4 ,  klor1da StdtLIt-ns (lc389), 
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o n l y  empowers' t h e  o f t e r e e  with a r i g h t  t c i  a c c e p t  n o t  l a t e r  t h a n  10 

days  b e f o r e  t r i a l .  Even assuming offereels c o u n s e l  r e c e i p t '  of  t h e  

o f f e r  on F r i d a y l  7 / 2 / 0  3 I a n d  c v c n  c i s : ; u i i i j  ny o f f e r e e  I s c o u n s e l  c o u l d  

have c o n t a c t e d  his r:l ient , t h e  p l c i i r i t i f f ,  t o  o b t a i n  c o n s e n t  t o  

a c c e p t  t h e  o f f c r  and < ~ n  a c c e p t a n c e  c o u l d  be p r e p a r e d ,  a n  a c c e p t a n c e  

on 7 / 2 / 9 3  would be o n l y  1 0  c a l e n d a r  d a y s  u n t i l  t r i a l  s t a r t e d .  

S e c t i o n  7 6 8 . 7 9 ,  F l o r i d a  S t a t u t o s  ( 1 9 8 9 )  d i v e s t s  t h e  o f f e r e e  of  any  

power t o  accept  l a t c r  t h a n  10 d a y s  b e f u i e  the d a t e  of t r i a l .  G i v e n  

the t i m i n g  of thc i  C J ~  I t ,  , t t i i J  1 ' )  d ~ y  ~ ! c l ~ y  between m e d i a t i o n  a n d  t h e  

m a i l i n g  of t h e  o t f r r ,  t l ie inailiricj 11 days b e f o r e  t h e  commencement 

of t r . id  1 I t h e  of  fcrrJr--defendant rrunitested no i n t e n t  t o  allow 

o f f e r e a - p l n i n t i f f  a n y  reasonable o p p o r t u n i t y  t o  a c c e p t  t h e  offer ' .  

N o  l e g i s l a t u r e  p u r p o s e  of  5768.79 i s  served by allowing a p a r t y  t o  

>;ection 7 ~ 8 . 7 9 ,  ~ l o r - i d a  s t a t u t c > s  (1~38<)), p r o v i d e s  i n  p a r t  

(1) ( a )  In any  a c t i o n  t o  which t h i s  p a r t  a p p l i e s ,  i f  a 
d e f e n d a n t  f i l e s  an o f f e r  of  ludcjcment  which  i s  n o t  a c c e p t e d  
by t h e  pldintiff w i t h i n  in ~ - Q _ _ L ! ~ Y _ ~ ,  t h e  d e f e n d a n t  shall be 
e n t i t l e d  t o  r e c o v e r  r e a s o n a b l e  costs and a t t o r n e y ' s  f e e s  
i n c u r r e d  from the da te  of f i l i n g  of t h e  o f f e r  i f  t h e  judgement  
o b t a i n e d  by t h e  p l a i n t i f f  is a t  l e a s t  2 5  pe rcen t  less t h a n  
s u c h  o f f e r ,  . . . . . . .  

t h a t :  

5 7 6 8 . 7 9 ,  F l a .  S t a t .  (1989) (emphasis added)  a 

' Responden t s  a p p < i r e n t l y  decided n o t  t o  make any  c o u r t  record 
of t h e  d a t e  of actual receipt. I t  was n e i t h e r  hand delivered n o r  
s e n t  by ce r t i f i ed  m t i i l .  

'I'hese fac tor : ;  c o u p l e d  with t h e  failure t o  c i t e  s e c t i o n  
4 4 . 1 0 2  m a n i f e s t  an i r i t ren t  t o  ? i t tempt  t o  c r e a t e  some t e c h n i c a l  r i g h t  
t o  attorney I s t ee? ;   rid rusts. 
t a c t i c s .  

I 1  1111>s c o u r t  s h o u l d  re lect  s u c h  
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s e r v e  a demand o r  offc:r of j udgmen t ,  where even i f  t h e  m a i l  a r r i v e s  

on t h e  vcry next d a y ,  t h e  offer must be a c c e p t e d  t h a t  v e r y  d a y  o r  

t h a t  power 01 acc:e[)t;-lncc cxl )  i rcs by s t a t u t e  

ThiFs court s ~ i o u l c !  n o t  a d o p t  +44. 103 ( 6 )  ( b )  a s  a c o u r t  r u l e  o r  

adopt t h e  lawer a p p e l l a t e  court view.  A l o g i c a l  f o l l o w  up  t o  t h i s  

ambush tactic w i l l  b e ,  g i v e n  the existence of m e d i a t i o n  that 

r e s u l t s  i n  an impasse, a n  o f f e r  ol judgment  can be made 1 day, 1 

m i n u t e  or cvcn  Z sccond b e f o r e  t h e  s t a r t  of t r i a l ' .  1 second  is " a t  

any t i m e . t t  Before t h r  o f f c r c c  d t tor l - ley  e v e n  explains t h e  o f f e r  of 

judgment- t o  his o r  hcAr L * l i e n t ' ,  the> ofler of j u d q m e n t  will be deemed 

r e j e c t e d  because  t r - i  < I  1 h , i s  started. Any s t a n d a r d  ;idopted by this 

c o u r t  mus t  impose SC)MC s t a n d a r d  where t h e  o f f e r e e  h a s  some f a i r  

o p p o r t u n i t y  t o  cons ider  arid a c c e p t  o r  re ject  t h e  o f f e r ,  before 

impos ing  l i a h i . 1  i t y  f o r  a t t o r n e y ' s  f e e s  and costs. T h a t  f a i r  

o p p o r t u n i t y  is a f:u I I 3 0  day?; u n d ~ ~ r '  $768 a 7 9 .  'I'he 3 0  d a y s  is 

i n d e p e n d e n t  o f  the k ; t t i r t  of t r i a l .  A c c o r d i n g l y ,  t h i s  c o u r t  s h o u l d  

reverse, and vaca t ' e  the o p i n i o n  of: t h e  lower appellate c o u r t .  

S e c t i o n  44.102(6) ( b )  , Flor i .da  S t a t u t e s  ( 1 9 9 3 )  , d o e s  n o t  app1,y 

t o  o f f e r s  o f  j u c l q m e n t  under $768.79, F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  o r  

t o  c a u s e  of a c t i o n  ,accruing 5 / 1 4 / 3 0 .  I n  Ls~p-gja- v .  M i l t o n ,  '595 

' ~n effect, wi t i 1  the Petirioner 1 p: powc'r t o  a c c e p t  l a p s i n g  
1 0  d a y s  beEore the s t , : n L ' t  01 t r i a l  undei -  $ 7 6 8 ,  7 9  , F1.orida S t a t u t e s  
( 1 9 8 9 )  , rhe mailinq of le o l i e t -  I 1  d a y s  before  trial gave 
P e t i t i o n e r ,  i f  i t  a r - t - , i vcd  i n  t f ic  next d a y ' s  m a i l  which a r r i v e s  
a b o u t  noon i n  Uoca l i ~ i t o n ,  l ess  than 1/2 d a y  t o  accept i t ,  n o t  11 
days  t o  accept it. 

6 Gi.ven  t h e  I n n y u a g c  of- t h e  o f f - e r  of judgment  s t a t u t e ,  
c o n s i d e r i n g  t h e  c a l c u  1 a t . i  ons 01:' "25% less t h a n  the o f f e r ,  I I  and 
c o n s i d e r i - n g  t-he d i f  f c r e n t  sccnn:r. ios , t h i s  e x p l a n a t i o n  c a n  be a 
l e n g t h y  undertalc- iny i n  i t - s e l  f, especi;ll :1y from a p e r s o n a l  injury 
p e r s p e c t i v e .  
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So.2d 12 (Fla. 1993) that the offer of judgment statute of 945.061 

does apply retroactively to impose ;+ttorneyls fees liability when 

underlying ca~ise" of action accrued before the ef fcc t  i v e  d a t e  of 

o f f e r  of judgment  stc1tute of +76C. 79 does not apply retroactively 

to impose attorney's fees liability when underlying cause of action 

accrued before  the effective date of 4 7 6 8 . 7 9 ,  reasoning that the 

attorney's fees liability of $768.79 attaches to the underlying 

cause ol a c t i o n ,  un! i l c e  $45.061 v h i c h  exists as a distinct 

independent stat~ut-e under the c: ivi I procedure chapter of t h e  

Florida Statutes. 

Because 9 4 4 . 1 0 2 ,  Florida Statutes (1393) , f a i l s  to manifest 

any intent to impose attorney's .fees and costs liability under 

5 7 6 8  79, or mani f-est a n y  i n t e n t .  to impose attorney I s fees and costs 

court was correct.. Section 768. '71), F l o r i d a  S t a t u e s  (1989) , 

prov ides  i n  p a r t :  

(1) (a) In any action to which this part applies, if a 
defendant files an offer of judqement which is not accepted 
by the plaintiff with.in i n 3 0  days, t h e  defendant shall be 
entitled to recover reasonable costs and attorney's fees 
incurred from tlie date of filing of the offer if the judgement 
oht7ainec3 by the p l a i n t i f f  i s  < i t  l e a s t  2 5  p e r c e n t  less than 
S U C ~ ~  off et-, ( t l ~ i i  the c o u r t  ? < I ) ~ I  11 :;et o f f  S U C ~  costs and 
attorneys's Tee.:; c i y a i r i s t  the c t w ~ ~ r - d . .  * .  . 

(2) (a) I f  a pcir t -y  is E n t i t l e d  t o  costs arid fees Eyrsuant to 
the p.roy...i:si-o_n _of  subsec t ion  (i] , the court may, in its 
discretion, determine t h a t  an offer was not made in good 
f a i t h .  In such case ,  the court may disallow an award o f  costs 
and attorncy s fees ,  

(Emphasis a d d e d ) .  f%y u s i . n y  t h e  words "wti ich is not  uccepted by the 
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plaintiff w i t h i n  i n  30-d~y,s1',  and "[i]f a party is entitled to 

costs and fees Qi,rz&!ant to the provisions of subsgcJion (1) , I f  

Section 768.79 establishes s t a t u t o r y  prerequisites to entitlement 

to fees and c o s t .  Section 44.102 ( 6 )  ( b )  , F l . o r i d a  Statutes ( 1 9 9 3 ) ,  

provides: 

' Sections 45.061 dnd 768 79 n o t w i t h s t a n d i n g  , a n  offer of 
settleiiient or- dc:iii;ind for judcjment may be made a t  any time 

I aft-er an i m p a s s e  has been declared by the m e d i a t o r ,  or the 
medi.ator has r e p o r t e d  t h a t  no a y r e e m e n t  w a s  reached. An offer 
is deemed r-ejectcd as of commencement of trial. 

By omitti.ng any words  expressly mentioning liability for attorney's 

fees o r  costs, t h , i s  p r o v i s i o n  merely permits both, within 30 days 

of t r ia l  , a n  o f f c t -  t - 0  b c  s e r v e d  a n d  perinits an offer to be 

accepted, but n o t h i n q  more. T h i s  st-atute is silent on imposing 

liability ( o r  even on mentioning) the attorney's fees and costs 

liability provisions o f  l j 7 6 8 . 7 9 ,  F l o r i d a  Statutes (1989). Had the 

legislature intended to impose attorney s fees  and c o s t  liability, 

S44.102 (6) (b) s h o u l d  have  .included r i n  e x p r e s s  reference to such 

fees and c o s t s  liability. An a w a r d  of attorney's fees is in 

derogation of com1nor: 1 . 3 ~ ~  and i s  only allowed whcn expressly 

provided by statute or contract2. 

By using thc words " w h i c h  is not accepted by the plaintiff 

within in 3 0  days" itnd "may no t  be accept 1.ater than 10 days before 

In W r i q h t  y, C a r u a n a ,  640 So.Zd 1 9 7  (E'la. 3d DCA 1 3 9 4 ) ,  
the t h i r d  district c o u r t  of a p p e a l ,  in discussing an o f f e r  of 
judgment s e r v e d  ; ~ f t c ? r  ( 1  i ned ic t t i on ,  but sooner than 30 days before 
trial, s t a t e d  t h a t :  "'l'his ru l c  docs not prevent an offeree from 
actually accepting an u n t i - m e l y  o f f e r  and avoiding trial; it merely 
prevents the o f f e r  fr-om late s e r v i n g  as the basis f o r  a n  award of 
costs and attorney's fees  u n d e r  the statute." That is, "may make 
an o f f e r  at any time a f t e r  mediation" does not necessarily impose 
attorney's fees and cost liability. 
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t h e  d a t e  of $ ' 0 8 . 7 9 ,  h ' lo r id ; j  : ; t< i tutes (1989), manifests a n  

i n t e n t  to r e q u i r c l  o f t e r s  of judgments to be s e r v e d  by mail at least 

45 days ( 3 0  + 5' + 10) before t r i a l .  O t h e r w i s e ,  fees  and  c o s t s  

liability tlo not exist f o i -  t he  o f f e ree .  B e c a u s e  t h e  o f f e r  i n  this 

case w a s  m a i l e d  11 day:; before t r i a l ,  it s h o u l d  not s h i f t  fees and 

costs liability o t i t o  the o f f e r e e ,  arid t h e  t r i a l  c o u r t  w a s  c o r r e c t  

i n  refusing t o  impo:;c s u c h  1 iabi 1 ity on the of feree.  

11. THIS7 COURT SHOULD DISAPPROVE OF THE FOURTH DIST&I-CT'-KULING I N  
THIS CASE IN RESOLVIXG THE EXPRESS CONFLICT IN FAVQR"-CF: Nordyne, 
Inc. v. Florida Mobile Home Supply,  Inc. 625 So.2d 1283_--IFLa. 1st 
DCA 1993) and Wrisht v .  Caruana, 6 4 0  So.2d 197 I F 1  -- DCA " 1994). 

B C C ~ ~ U S C  t h o  u f l - c r -  of j u d q i n e n t  Fai1t.d to re fer  tn or to c i t e  

$44. 102 I F l o r i d a  S t h t  ULPS, the ti ~ c i 1  court WCIS correct i n  r e f u s i n g  

t o  award tccs ;1ncl co:;t:; , e v e n  d s s u m i n q  $44.102, Flo r - ida  Statutes 

( 1 9 3 3 )  , d p p l i e s  t o  L i ~ i  o f f e r  of - Judgment  u n d e r  $ 7 6 8 .  '79 , F l o r i d a  

S t a t u t e : ;  (1383), o r  t o  this 5/14/30 c a u s e  of action. ZII  t h i s  case, 

t h e  lower appellate court declared an express conflict w i t h  2 

d i f f e r e n t  d i s t r i c t  cour t - s  of a p p e ~ a l :  N~orcJyne, Inc. v. Florida 

Mobile lIo~iic' .C;uppJy.,--!ljg. 625 So,?d 1283 (Fla. 1st DCA 1333) and 

Wr iqh t  v .  Ca ruana ,  G 4 O  So.2d 197 (Fla. 3d DCA 1934). 

I n  Nordyne,  Inc.-- v .  F l o r i d a  Mobi le  Hommg-gcpplv, I n c .  , 6 2 5  

So.2d 1283 (Fla.1st 1)CA 1993) I the f i r s t  d i s t r i c t  court of  appeal 

a f f i r m e d  the d e n i a l  o f  fees a n d  c o s t s  under 4708.79 arising from 

a c l a i m  1 UY' tee:; ;111(i c . o : - ; t s  f o ~  1 ow1 n c j  ;it) u n s u c c c s s f u l  m e d i a t i o n  i n  

which t l i ~  o f  f c t -  of j i i l i c j i i i ( ? n t  W A S  S P  t-vcd less t h a n  30 d d y s  b e f o r e  

t r i a l .  In i t s  reasonincj , the No-rdyne c o u r t  stated: 

h T h i s  5 days is t h e  cn la rgemEnt  of time f o r  service by 
mailing. 
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T o  t h e  extent t h a t  44.102 ( 5 )  (jll) ' p u r p o r t s  t o  amend b o t h  s e c t i o n  
4 5 . 0 6 1  a n d  r;ection 7 6 8 . 7 3 ,  i t  mdy b e  b e s t  described a s  a t r a p  
s e t  by the l e q i s l a t u r e  for those n o t  f o r t u n a t e  enough 
previously to h a v e  stumbled across i t .  In o u r  opinion, 
because  E'I-IMS [offerorj d i d  not i n f o r m  Nordyne  [offeree] a t  t h e  
t i m e  i t  s e r v e d  its demand f o r  j u d g m e n t  t h a t  i n t e n d e d  t o  r e l y  
upon sec t ion  d d . l ( l z ( 5 )  ( b ) ,  i t  i:; precluded f r o m  doing s o  a f t e r  
t h e  fact. 

Nordyne  ;-it- 1 2 9 0 .  ' T I 1  i :: court s h o u l d  <idopt tile Nordyne  reasoning. 

t h i r d  d i s t r i c t  c o u r t  o f  appeal, c i t i n g  t h e  Nordyne case, l i k e w i s e  

a f f i rmed  t h e  d e n i a l  o f  f e e s  sought b y  t h e  o f f e r o r  and reversed t h e  

denial of costs to offcree under q 7 6 8 . 7 9 ,  a r i s i n g  f rom a C l a i m  for 

f e e s  a n d  cos t s  f o l l o w i n c j  an u n s u c c e s s f u l  mcdiclt ion i n  w h i c h  t h e  

o f f e r  of judgment w c i s  s e r v e d  l ess  t h d n  3 0  d a y s  befor-c t r i a l .  

T h i s  c o u r t  shoul i l  adopt- t h e  N0r-clyn-e a n d  Wriqht v i e w ,  * v a c a t i n g  

t h e  lower a p p e l l a t e  u p i n i o n  i n  t h i s  case. F i r s t ,  i n  e x p r e s s l y  

c i t i n g  8 7 6 S . 7 9  i n  the  o f f e r  of jucicjrrient, t h e  offercc n e c e s s a r y  

c o n c l u d e s  t h a t  the 130 d a y  s t a n d a r d  applies. A s  the Ner_dyjie court 

stated: "To tht? ExtCr i t  t h a t  44.102(5) ( b )  p u r p o r t s  t o  amend b o t h  

b A l t h o u q h  Nur-dy~-e w d s  h s c - d  on $44 . l o 2  ( 5 )  ( b )  , F l o r i d a  
Statutes ( 1 9 9 1 )  (effective 1 0 / 1 / 9 0 ) ,  and t h e  lower a p p e l l a t e  c o u r t  
(and  R e s p o n d e n t s )  re1 i e d  upon $44 102 ( 6 )  ( b )  , F l o r i d a  S t a t u t e s  
( 1 9 9 3 )  , $44.102 ( 6 )  (b) , F l o r i d a  Statutes ( 1 9 9 3 )  , is  t h e  amended 
v e r s i o n  of 444.102 ( 5 )  ( b )  , F l o r i d a  S t a t u t e s  ( 1 9 3 1 )  . Both 
544.102 ( 5 )  ( b )  , F l o r i d a  S t a t u t e s  ( 1 9 9 1  ) , a n d  $44.102 ( 6 )  ( b )  , F l o r i d a  
Statutes ( 1 9 9 3 )  , p r o v i d e :  

( e m p h a s i s  added)  . ' I ' h ~ i s ,  even i r '  $4.4. 1.02 (6) (b) , F'1,or ida S t a t u t e s  
(1993), applies to a n  o f f e r  made, under 5 7 6 8 . 7 9 ,  F l o r i d a  Statutes 
( 1 9 8 9 ) ,  o r  to c a u s e  of  a c t i o n  a c c r u i n g  5 / 1 4 / 3 0 ,  t h e  t r i a l  c o u r t  was 
correct i n  denying f ~ e s  and cost:; t o  Respondents. 
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s e c t i o n  4 5 . 0 6 1  a n d  s e c t i o n  768.73, it may be b e s t  d e s c r i b e d  a s  a 

t r a p  se t  by the l c q i s l a t u r e  f o r  those n o t  f o r t u n a t e  enough> 

p r e v i o u s l y  to have s t u n t b l e d  across it .  I '  Why create more l i t i g a t i o n  

t r a p s ?  Second ,  i f  t h e  offcror i n t e n d s  t o  r e l y  on $44.192, it i s  

no e f f o r t  to cite such r e l i a n c e  on the face o f  t h e  offer of 

judgment .  T h i r d ,  rfic> lacy1 o t  t i  r i t ' i t i o n  clan creotc  a n  ambush 

t a c t i c ,  c s p c c i a l l y  ~ l i ( ' t i  liiiqatinq ' i c j a i n s t  p r o  se  l i t i q a n t s ,  o r  

o t h e r s  ' * r i o t  f ~ o r t , u n ; ~ t c ~  cnough  previous I y to have stumbled across  

i t ." F o u r t h ,  therc i s  n o  locjical order o r  s e q u e n c e  t o  s t u m b l e  

across 644.102 ( u n d ~ r -  t h e  mediation c h a p t e r )  a s  m o d i f y i n g  the t i m e  

s t a n d a r d s  for + - / 6 % . ' / 0  ( u n d e r  the chapter- for torts, below part II- 

damages). F i f t h ,  t h c l  t i m e  pressure c r e a t e d  by s u c h  an o f f e r  of 

j u d q m c n t  scrvcd I C;vI-oncl, 1 h o u r  o r  1 d a y  before  t r i a l  does n o t  

allow t i m e  t o  researc:h a l l  s t a t u t c l s .  That i s ,  b e c a u s e  $ 4 4 . 1 0 2  

necessarily bcconics relevant only if the offer is made w i t h i n  3 0  

d a y s  of t r i a l ,  then t h e  l a c k  of time t o  r e s e a r c h  t h e  i s s u e  t o  

d i s c o v e r  444.102 c r e a t e s  marc> r e a s o n  t o  r e q u i r e  a n  express citation 

t o  444. l ( l 2  OII t-116- o L  t i i t .  01 1 t" l i t  J iidqmcnt. : < l x t l i ,  af f i r m i n g  

the lower- c o u r t  p e r i x i t c i n q  nu  citation on t h e  f ace  of the offer of 

judgment  t o  44/1.10? 1 ( ' r tvt3s an opportunity for a n  u n w i l l  i n g  offeror 

t o  escape a n  offer t h c i t  is a c c e p t e d .  T h a t  i s ,  when a n  o f f e r e e  

accepts  an o f f e r  m c i d e  w i t h i n  3 0  days b e f o r e  t r i a l ,  an o f f e r o r  who 

d o e s  n o t  c i t e  $44.102 can s t i l l  ; irgue that t h e  o f f e r  is vo id ,  

b e c a u s e  i t wa:: m,>dc: :;i,il~ier t h a n  30 clLays before t r i a l .  A c c o r d i n g l y ,  

t h i s  c o u r t  should r ~ v e r s e  thc l o w e r  d p p e l l a t e  c o u r t ,  v a c a t e  i t s  

o p i n i o n ,  and  r e i n s t a t e  t h e  tridl c o i i r t l s  r u l i n g s .  

- 111. EVEN ASSUMING THE T R I A L  COURT DID -NOT C O N S I D E R - t Q e  Schmidt 
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v. For tner ,  6 2 9  ..Sg,..Ad. 1036 (EL L . k  _BCA 19 9 3 1 ,-TH:IS COURT SHOULD 
_I_ S T I L L  R E V E R S E  ~ AND V A C A T E " ~ T H E  LOWER APPELLATE C-QURT. 

Even a s s u m i n y  t l i a t  t h e  o f f e r  w a s  made i n  a t i m e l y  m a t t e r ,  a n d  

even a s s u m i n g  t t i d t  this court finds that a citation to $ 4 4 . 1 0 2  is 

n o t  a c o n d i t i o n  t o  e n t i t l e m e n t  t o  fees a n d  cost, t h e  o f f e r  of 

j u d q m e n t  s t a n d a r d  f o r  A r i q h t  t o  f e e s  and costs s h o u l d  be a 

d i s c r e t i o n d r y  r'ic311t , not  cl m a n d a t u r y  r i c j h t  t h a t  t u r n s  u n l  y on t h e  

d i f f e r e n c t .  bctwccn ttic amount of  d r-cjticted o f f e r  a n d  t h e  amount 

of a l a t e r  j u d y m e n t .  B r i d y e s  v.. Newton, 556 So.2d 1170 (Fla. 3d 

DCA 1 9 3 0 ) .  Rut t;ec, SchrnilX_l-- F g r t n e r ,  0 2 3  S o .  2d 1036, ( F l a .  4 t h  

DCA 1 9 3 3 )  (Construi nq t768.79, F l o r i d a  S t a t u t e s  (1991) ) : Dvorak v. 

TGI Friddyrsl -_ l r i c .  , 0 3 q  S o . 2 d  58 (I 'La.  4th L)CA 1 9 9 4 )  ( . C ; , C t .  #83,811 

review C J I - a n t r d  orii I ~ t - c j u m c ~ ~ i t  set [ 01' 5 / 3 / 9 5 )  . F i r s t ,  w e r e  t h e  

r i g h t  t o  attorney'?; fees  a n d  costs u n d e r  $ 7 6 8 . 7 3  n o t  a 

d i s c r e t i o n a r y  r i g h t ,  k ~ i i r :  n mandatory r i g h t ,  and lithe r i g h t  t o  a n  

awards t u r n s  o n l y  on t h e  difference b e t w e e n  the amount of a 

rejected o f f e r  a n d  t h c  amoun t  of c'l l a t e r  judgmentv1 a s  a r t i c u l a t e d  

i d t  y,-F-or-tner, 6 2 9  So. 2d 1036, (Fla. 4 t h  DCA l f ) 9 3 ) ,  t h e n  

t h e r e  i s  n o  c o n s i s t e r i t  m e ; l n I n y  t o  tile words of $ 7 6 8 .  /9: 

t h e  c o u r t  may, i n  its d i s c r e t i o i l ,  d e t e r m i n e  that ;in offer was 
n o t  made in yood t < 3 i t k i -  11-1 sucr:h ca se ,  t h e  c o u r t  may disallow 
a n  (lwc3r-rd of  cost c; a n d  attorncy Is fees. 

5 7 6 8 . 7 9 ,  F l a .  Stat, (1989). At a ininiinum, w e r e  t h e  w o r d s  

"determining thc r c ( 1 s o n a b l e n e s s  of an awdrd of a t t o r n e y ' s  fees" 

solely a do1 1 ar aii iouii t-  issue, and n o t  c ~ ~ i  e n t i t l e m e n t  i s s u e ,  t h e  

"TedSOiirihl~li~~-i.Li" C - I  I I t-Jr-i A that f o l  1 ow:; s h o u l d  l o g i c c i l l y  i n c l u d e  

factors suc:h as l l n u t i n i i c ~ t -  of h o u r s  expended1 '  , I ' u s u a l  h o u r l y  billing 

rate, It "attorneys experience" , and t h e  1 ike. 
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So.2d  58 (F'la. 4 t I i  ! k ' A  1994) ( S . C t .  ~;31,81 I r e v i e w  y r a n t e d  o r a l  

a rgument  s e t  f o r  5 / 3 / 9 5 )  I t h i s  crisc must n e c e s s a r i l y  be reversed, 

b e c a u s e  the f o u r t h  iii s t r i c t  used t h e  same standard. P e t i t i o n e r  

r e s p e c t f u l l y  u r g e s  this c o u r t  to reject t h e  s t a n d a r d  set  by Schmid t  

y, F o r t n e r  ( c o n s t r u i i i y  476C.7c3 ,  F l o r i d a  S t a t u t e s  (J991) ) . 

Fortner ( c o n s t r u i n q  +'7G8 * 7 3 ,  F l o r i d c i  Statutes ( 1 9 9 1 )  ) , it does n o t  

a p p l y  t u  t h i s  casc. S e c t i o n  768.19, F l o r i d a  S t a t u e s  (1989), 

p r o v i d e s  in part: 

( 2 )  ( a )  If a party i s  e n t i t l e d  t o  c o s t s  and fees  p-ursuant  t o  
t h e  ...l"l."-l- p r o v i s i o n s  o f  s u b s e c t i o n ,  (l), t h e  court may, i n  i t s  
d i s c r e t i o n ,  deter i i i ine t h a t  a n  o f f e r  was n o t  made i n  good 
f a i t h .  I n  s u c h  case, the  court may d i s a l l o w  a n  award of costs  
and a t t o r n e y  I s fee?:.;. 

(Emphas is  added). By u z i n q  t,he words "which is n o t  a c c e p t e d  by the 

q '7GS.  7 9  e s t a b l i s h e s  s t a t u t o r y  p r e r e y u i s j  t e s  t o  e n t i t l e m e n t  to fees 

and c o s t  t h a t  w r i t t e n  i n  a r e s t r i c t i v e  form.  S e c t i o n  44.102(6) ( b )  , 

F l o r i d a  S t a t u t e s  (1993 ) I provides : 
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settlement o r  demand f o r  j u d y m e n t  may b e  made'" a t  any  t i m e  
a f t e r  a n  impcis:;c ha:.; been dcc l<?red  by t h e  m e d i a t o r ,  o r  the 
medj a t o r  h('rs r-c>pi:i'ted t h a t  n o  kiqi~e~>nzent  was r e a c h e d .  An offer 
is  deemed s - e j e c - t c d  as ~11 C(~i11I11C'tii:ciiient 01 t r i a  1 . 

" S e c t i o n  768.79 notwitX7.st;~ndinq" doe;; n o t  mean t h a t  an  o f f e r  m a i l e d  

11 d a y s  b e f o r e  t r i a l  iiiiposes cost and a t t o r n e y ' s  fees l i a b i l i t y .  

Because  R e s p o n d e n t s '  c o u n s e l  d i d  n o t  a r g u e  or a d v o c a t e  t h e  

Schmidt -.y..-.." For tne - r  s t c i n d d r d  a t  the  t r i a l  c o u r t  l e v e l ,  b u t  a rgued  

from p r e v a i l i n q  on t l i e  s t d t c d  g round  t ~ h a t  " t h e r e  was no f i n d i n g  

t h a t  t h e  P u l e o ' s  o f f ~ i -  of judgment  was not made i n  good faith" 

s t a n d a r d  on appeal. I n  e f f e c t ,  Responden t s  i n v i t e d  e r r o r  by 

a r g u i n g  the d i s c r e t i o n a r y  " reasonab1,e  o f f e r t '  s t a n d a r d  i n  t h e  t r i a l  

court. r n  t h e  t r c in - ; c r4p t  nn Rcsponden t s '  mot ion  f o r  fees  a n d  

costs, the transcript- k-itates bc?ginnincj  at ((I1* 14 , 1 i n e  14) i n  p a r t :  

M r  + Suda [ R e s p o n d e n t s  I t r- i ci I c o u n s e l  ] : J u d y @ ,  it is  my 
p o s i t i o n  that ar iy th inq  ( i t t e r  iny o f f e r  was f i l e d  h e  is n o t  
e n t i t l e d  t o .  

ne fo rc  there was on o f f e r  he may b e  e n t i t l e d  t o  those 
r e a s o n a b l e  costs because he  had n o t h i n g  t o  go w i t h ,  b u t  once  
a rcalsonnble  o C l e r .  i-, thc whole p u r p o s e  i n  f i l i n g  t h a t  
o f f c r  is t o  do c ~ w n y  w i t h  the expense of  l i t i g a t i o n .  

Tha t  i s  w t ~ \ ~  t t i e  P x p n s e s  t h a t  he y o t  i n  l i t i g a t i o n  w a s  
n o t  c7 rer?son(itJ I ( '  c .xpeiis;e t o  t a x  ;icj,i inst my c l i e n t .  

'l'he C ' O U I  t : \ ,e l  1 do you 1 cel t h a t  i t  was reasonable 
~~ 0 L- I e r-? 

Mr. Jucla: $ 1 5 , 0 0 0 ,  y c s ,  j u d y e ,  and I will e x p l a i n  t o  you 
whyf [The re ' ?  t t c ' r '  , t h e  Courtr  heL? R e s p o n d e n t s '  a rgument  on 

Tn Wr:iqht v .  C&ruan-$, 640 So.2d 197 (Fla. 3d DCA 1994), 
t h e  t h i r d  d i s t r i c t  c o u r t  o f  appeal., i n  d i s c u s s i n g  a n  offer of 
judgment  se rved  a f t e r  a m e d i a t i o n ,  but s o o n e r  t h a n  30 d a y s  b e f o r e  
t r i a l ,  s t a t e d  t h a t :  "This r u l e  does not p r e v e n t  a n  o f f e ree  from 
a c t u a l l y  a c c e p t - i n g  ::in u n t i m e l y  o f f e r  and a v o i d i n g  trial ; it m e r e l y  
p r e v e n t s  the  offer f'roin 1at.e r 3 e ~ - v i n q  AS t h e  b a s i s  for a n  award of  
c o s t s  and  a t t o r n e y  :I: f ccs  u n d e r  t h e  y < t a t u t e .  I '  T h a t  i s ,  "may make 
a n  o f f e r  a t  any tirue R i 'tcr mediat , ion" does n o t  n e c e s s a r i l y  impose 
attorney I s f e e s  a n d  cost 1 inb:i. -1 i ty . 

I0 
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why his otter wa:s rea:.on,lbl e Responden t s  counsel does n o t  
a r g u e  "good f a  i th I '  ] 

l o w e r  appellate court order-, and reinstate t h e  trial court's 

r u l i n g .  

I n  moving f o r  r e h e a r i n g ,  Respondents f i r s t  a r g u e d  "good 

faith,'' and t h e  J u d y e  exercised h i s  discretion i n  r u l i n g  a g a i n s t  

Responden t s .  'I'he t r a n s c r i p t s  states b e g i n n i  ng a t  ( T .  665, l i n e  

3 )  i n  p a r t :  

Mr. JuilLi:  : :UI -C? ,  I I i ic lc jc>,  i f i l e d  a mot ion  t ( 2  v a c a t e  t h e  
f i n t i ]  j u t l y m c n t  i r i  inotioii Lor r-ehcJaring c ~ n d  b a s j c d l l y ,  j u d g e ,  
respectf ill l y  you  1 7 1 , i d c :  a rul i r i c j  or? my o f f e r  of  j udqmen t  which 
w a s  f i l e d  under /63.'/9 f o r  two r e a s o n s ;  o n e ,  thdt it w a s  n o t  
an  u n r e a s o n a b l e  rejection, two, t h a t  my o f f e r  was n o t  filed 
more t h a n  30 d a y s  f r o m  the t i m e  of trial. 

R e s p e c t f u l l y ,  Judcje, I came back  because t h e  clear 
l a n g u a g e  of th? : - ; t a t u t e  d o e s n ' t  have anything t o  do with the 
r ~ ~ i ~ ~ ~ I ~ = ~ ~ l e l l ~ ~ ~ ~ ~  of t h e  offer. l ' h e  s t a t u t e  s imp1 y says -- 

The Court : Good L 2 - i t l > .  
M r .  J u d a :  \ < e l l ,  it does ::ay t h a t  you call deny it for 

good f a i t h  i f  t h e  o f f e r  was not imde i n  good faith. I d i d  n o t  
u n d e r s t a n d  ' t h ( i t  t o  b e  y o u r  Honor I s r u l i n g .  

Tho Court: L,ct mc ask   yo:^ S l i i s .  Olcny,  I mean thc 
question it was Lr?;isonak,l(-. o r  whettier you want  t o  u s e  t h e  
words qood f a i t h .  Let mc bdcli up .  What w a s  t h e  offer 
aga i n? j r P h e r - c a f t c r ,  the  C o u r t  hears R e s p o n d e n t s '  
argument and d c n i  cs  t h e  re1 ief r e q u e s t e d .  3 

( T .  G G G - G 7 0 ,  emphasis r idc ied)  , 'Tho t r i a l  c o u r t  d i d  n o t  a b u s e  his 

the s ta i ' t  of  trial, , 1 n c 3  4 ' 7 6 8 . 7 9  only c 'mpowers  Petitioner w i t h  a 

r i g h t  t o  accept .  not Later t h a n  10 d a y s  before trial, t h i s  c o u r t  

s h o u l d  d e t e r m i n e  t h a t  t h e  o f f c r  was n o t  s e r v e d  i n  good f a i t h  a s  a 

matter of law. T r i a l  s t a r t e d  Monday, 7 / 1 2 / 9 3 .  The offer of 

judgment  bears a certificate of scrvicc of m a i l i n g  7 / 1 / 9 3  (which  

was the Thursday  C!T t' the  lndcpcnd(>nce Day Hol i d a y )  . M e d i a t i o n  
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(June 16, 1.393) took ~ ' l a c c  inore t h ; i r i  2 weeks before  '7 /1 /93 .  Even 

a s s u m i n q  i ' l a i n t i  f f ' : ;  (counsel rereipt. nf t h e  offer on F r i d a y ,  

7 / 2 / 3 3 ,  ;ind c v c n  ; ~ ~ : ~ ; i i l ~ l  i ng PI  ( 1  i n t i  1- i L: counsel could hcive contacted 

p l a i n t  iL'f t o  obtai i i  c:u115e11t ~ L J  accept the o f f e r  and a n  acceptance 

could be prepared ,  acceptanlac 011 7 / 2 / 9 3  would be only 10 

calendar days u n t i l  trial s t a r t e d .  Section 768.79, Florida 

Statutes (1989), divests p l a i n t i f f  of  a n y  power t o  accept later 

than 10 days brforcb the d a t c  of  trial. G i v e n  t h e  t i m i n g  of t h e  

O f f e r ,  t h e  15 day d c l c i y  between inc-didtion and the m a i l i n g  of t h e  

o f f e r ,  the> mailing 11 d a y s  beCoru the commencement of trial, 

d e f e n s e  m a n i f e s t e d  no i n t e n t  t o  a 1  low p l a i n t i f f  a n y  r e a s o n a b l e  

o p p o r t u n i t y  t o  accept t h e  o f f e r " .  No l e g i s l a t u r e  p u r p o s e  of 

S768.79 is served  by i l l o w i n g  ~1 p n i t y  t.o se rve  a demand o r  offer 

acceptant-e c x p  i rc:; hy : : t ( i t u t c  

RE.& I: E F -REQUEST-EB-&ND- W ~ S ~  

P e t i t i o n e r  r e s p e c t i u l l y  r e q u e s t s  t h a t  this c o u r t  reverse and 

vaca te  t h e  o p i n i o n  of t h e  fourth d i s t r i c t  c o u r t  of appeal. The 

order of the t r i c i l  co~11.t  deiiy.ing e n t i t l e m e n t  t o  a t t o r n e y ' s  fees a n d  

cos t s ,  the final j u i l l j i n e n t ,  and rlic cost ' Judgment  s h o u l d  a l l  be 

r e i n s t a t e d .  P e t - i t - i o r i e r  s h o u l d  he a w a r d e d  cos t s  



P a g e  2 0  

Robert Schwartz, E s q . ,  G U N T H E R  & WEILTAKER, P . A .  , P.0. Box 1 4 6 0 8 ,  

F o r t  L a u d e r d a l e ,  FL 33302-4608, ( 3 0 1 ; )  523-5885 ,  o n  A u g u s t  7 ,  1335 

(Monday) . 

AT'I 

I n  
d e f e n d a n t  f . i les  an offer of  j u d q e m e n t  w h i c h  i s  n o t  accepted by t h e  
p l a i n t i f f '  within i n  : 3 0  days, t h e  d e f e n d a n t  s h a l l  be e n t i t l e d  t o  
recover reasonable costs and attorney's fees i n c u r r e d  from t h e  d a t e  
of f i l i n y  o f  t h e  offer i f  t h e  j u d g e m e n t  obtained by t h e  p l a i n t i f f  
i s  a t  least .  2 5  p e r c e n t  l.ess t h a n  s u c h  o f f e r ,  a n d  t h e  c o u r t  shall 
set  off s u c h  costs  and a t t o r n e y s ' s  Lees a g a i n s t  t h e  award. Where 
s u c h  casts a n d  a t t o r n e y ' s  f e e s  total more t h a n  t h e  j u d g m e n t ,  t h e  
c o u r t  s h a  1.1 enter  j uclrjrnent for t h e  dt? t 'cndant against. the  p l a i n t i f f  
f o r  t h e  amount of- ,-aost.s and t e c ? ~ : ,  l e s s  t h e  amount of t h e  
plaintiff'c award. .I 1- a ~ ) . l a i t - ~ r  i t - f  files a demand for judgment 
w h i c h  i.:; n o t  ncccpt:c.ti b y  t h e  dc??end;int w i t h i n  3 0  d a y s  and  t h e  
p1aint.if.f: recover:; J j udyinent. i n  an ijrnount a t  least  2 5  p e r c e n t  
greater- t .hnn  t h e  off el', he sh;llll be entitled t o  recover r e a s o n a b l e  

' costs a n d  attorney's Yc.es i . ncu r rec1  from t h e  d a t e  o f  the f i l i n g  o f  
t h e  demand. I f  r e j e c t ~ d ,  n e i t h e r  a n  offer n o r  demand is a d m i s s i b l e  
i n  s u b s e q u e n t  l i t i q a t i o n ,  e x c e p t  f o r  p u r s u i n g  t h e  p e n a 1 . t j . e ~  o f  t h i s  
sect ion. 

(13) Any offer 01- dern;ind f o r  judqmeint made p u r s u a n t  t o  t h i s  
s e c t i o n  s h a l l  not ~ ~ i n d e  u n t i l  G O  dLiys n f t c t :  f i l  i n y  of t h e  s u i t ,  
a n d  may n o t  be accc1ptL)u l n t c r  t h a n  1 0  days b e f o r e  t h e  d a t e  of t h e  
t r i a l .  

(2) (a) Tf n p a r t y  is e n t i t l e d  t o  cos ts  a n d  fees p u r s u a n t  t o  
t h e  provisions of s u h > ; e c t i o n  (I), the cour t  may, i n  its d i s c r e t i o n ,  
determine t h a t  <in o f f e r -  was n o t  made i n  good f a i t h .  I n  s u c h  case,  
t h e  court inay di. ;allow a n  award of costs a n d  a t t o r n e y ' s  f e e s .  

( b )  When d e t e r m i n i n y  t h e  r c ~ , i s o n n b l e n e s s  o f  a n  award of 
attorncy ' s  fees  p u r s u a n t  t o  this s e c t i o n ,  t h e  c o u r t  s h a l l  c o n s i d e r ,  
a l o n g  w i t h  all o t h c r  r c l c 1 v ; i n t  c r i t e r i a ,  t h e  fol Lowiny a d d i t i o n a l  
f a c t o r s :  
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1. The t h e n  a p p a r e n t  m e r i t  or lack of m e r i t  i n  t h e  claim t h a t  
w a s  subject t o  t h e  o f f e r .  

2 .  T h e  number  and n a t u r e  of o f f e r s  made by t h e  p a r t i e s .  

3 .  'The c1osenek:s of q u e s t i o n s  of  f a c t  and l a w  a t  i s s u e .  

4 .  Whether  t h e  o f f e r o r  had unreasonably r e f u s e d  t o  f u r n i s h  
i n f o r m a t i o n  n e c e s s a r y  t o  e v a l u a t e  tlie r e a s o n a b l e n e s s  of t h e  o f f e r .  

5 .  Whether  t h e  suit was i n  the  n a t u r e  of a test case 
p r e s e n t i n g  questions of f - a r - r e a c h i n g  i m p o r t a n c e  affecting 
n o n p a r t i e s .  

6 .  The amount 01 t h e  a d d i t i o r i a l  d e l a y  cost and e x p e n s e  t h a t  
t h e  o f f e r o r  r e a s o n ~ ~ b l y  would be e x p e c t e d  t o  incur-  i f  thc l i t i g a t i o n  
s h o u l d  be pr~lony(:ct .  

C h a p t e r  4 4 ,  Medi-at ion A l t e r n a t i v e s  t,o Judicial Action 

* * *  

( 6 )  ( a )  When a n  a c t i o n  is referred to m e d i a t i o n  by c o u r t  o rde r ,  t h e  
t i m e  periods for r e s p o n d i n g  t o  a n  o f t e r  of s e t t l e m e n t  p u r s u a n t  t o  
s. 4 5 . 0 6 1 ,  or t o  a n  o f f e r  o r  demand for judgment  p u r s u a n t  t o  s .  
768.79, r e s p e c t - f u l l y ,  s h a l l  be t o l l e d  u n t i l :  

1. An impasse  hcts been d e c l a r e d  b y  the mediator; or 

2 .  T h e  m e d i a t o r  has r e p o r t e d  t o  r.he c o u r t  t h a t  n o  ag reemen t  
w a s  r eached .  

( b )  Sections 4 5 . 0 6 1  a n d  7 6 8 . 7 9  n o t w i t h s t a n d i n g ,  a n  o f f e r  of 
settlement o r  demand f o r  judgment may be made a t  any  t i m e  a f t e r  an 
impasse  h a s  been  d e c l a r e d  by t h e  m e d i a t o r ,  o r  t h e  m e d i a t o r  has  
r epor t ed  that.  no acjreement was redched. An o f f e r  is deemed 
rejected a s  of commeiiceiiient O K  t r i a l  . 


