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PRELIMINARY STATEMENT 

This brief is filed on behalf of Respondent, North Shore 

Medical Center, Inc. , which shall be referred to as the "Hospitall l .  

Co-Respondents, James W. P o r t e r ,  M.D., and Harari, Porter, 

Blumenthal and Brown, M . D . ,  P.A., d/b/a Emergency Medical 

Specialists of South Florida, will be referred to collectively as 

" D r .  Porter". The PetitionErs, Lydia D. Pierre, by and through her  

husband and legal guardian, Issonek Pierre, the Pierre children and 

Issonel Pierre, individually, will be referred to as either 

"Pierret1 , IIPetitioners" , or "Plaintiffst'. 

The issues to be addressed in this case are identical to those 

issues which will be addressed by this Court  in ACOSTA v. RICHTER, 

Case No. 84, 413 Oral argument I n  ACOSTA is scheduled to be heard 

by this Court r~)n October 6, 1995. 
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STATEMENT OF THE CASE AND FACTS 

Lydia Pierre was first seen by an obstetricianlgynecologist at 

North Shore Hospital when she went into labor; she had sought no 

previous pre-natal care. H e r  child was delivered without incident 

at North Share arid she and her child were discharged. Several days 

later, she was rushed to the North Shore emergency room in 

pulmonary distress. It Is t h e  position of the Defendants that by 

the time Ms. Pierre arrived in the emergency room, she was already 

comatose. The Plaintiffs disagree. 

Ms. Pierre has been treated ever since at the hospital by a 

neurologist assigned to her  care by North Shore Hospital. Tt is 

undisputed that she was already in a comatose state when her 

physician/patient relationship began with that "treating 

physician. 

As part of its discovery, t h e  Hospital filed a "Notice of 

Intent to Interview Witnessesll informing the Plaintiffs that the 

Hospital intended to rely upon its constitutional rights to 

interview any and all f ac t  witnesses t h a t  would agree to be so 

interviewed without notice to the Plaintiffs. In response, the 

Plaintiffs filed a IIMotion to Prezlude Conference with Plaintiffs 

Treating Physician" , which sought to prohibit any contact or 

communication between any of the  Plaintiff's treating physicians 

and counsel for the HosFital o r  Dr. Porter. The trial court 
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entered an order' which precluded any discussion of Lydia Pierre's 

medical condition between treating physicians and defense counsel. 

However, the order did provide that defense counsel could "advise 

[treating physicians] about the issues in this case or any other 

matter not otherwise prohibited by law." 

The Third District Court of Appeal consolidated this matter 

with the cases of CASTILLO-PLAZA v. GREEN, Case No. 94-1428 and 

GIRON v. NOY, Case No. 94-1675, and issued its en banc decision on 

May 24, 1995. CASTILLO PLAZA v. GREEN, 655 So. 2d 197 (Fla. 3d DCA 

1995) (en banc). 

For reasons which will be discussed in depth in the argument 

portion of this brief, the Third D i s t r i c t  Court of Appeal quashed 

the trial court's order, declared Florida Statute § 4 4 5 . 2 4 1 ( 2 )  

inapplicable to medical malpractice cases; recognized that the 

statute must in any event be strictly and narrowly construed; and 

certified its opinion to be in direct conflict with KIRKLAND v. 

MIDDLETOM, 639 So. 2d 1002 (Fla. 5th DCA 19941, review dismissed 

645 So. 2d 453 (Fla. 1994), and RICHTER v. BAGALA, 647 So. 2d 215 

(Fla. 2d DCA, 19941, review granted sub nom. ACOSTA v. RICHTER, 

650 So. 2d 989  (Fla. 1995). 

SUMMARY OF THE ARGUMENT 

The opinion on review, CASTILLO-PLAZA v. GREEN, 655 So. 2d 197 

1995) should be affirmed and t h e  conflicting opinions in RICHTER v. 

The entire text of t h e  order appears in the District 
Court's opinion, CASTILLO-PLAZA v. GREEN, 655 So. 2d 197, 199 n.2 
(Fla. 3d DCA 1995). 

1 
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BAGALA, 647 So. 2d 215 (Fla, 2d DCA 19941, review granted sub. nom 

ACOSTA v. RICHTER, 650 So. 2d 989 (Fla. 1995) and KIRKLAND v. 

MIDDLETON, 639 So. 2d 1002 CFla.  5th DCA 1994), review dismissed 

645 SO. 2d 453 (FEa. 19941, should be quashed. The third district 

has appropriatel-y recognized t h a t  the restrictions imposed upon ex 
parte  contact w i t h  a plaintiff's treating physician contained 

within Section 4 5 5 . 2 4 1 ( 2 )  do not apply to medical malpractice 

actions. 

In addition, the opinion below is consistent with CORALLUZZO 

v. FASS, 450 So. 2d 858 (Fla. 1984)' and MORRISON v. MALMQUIST, 62 

So. 2d 415 (Fla. 19531, The third district's opinion has applied 

an appropriately narrow construction of the statute because it is 

in derogation of the common law as expressed by this Court in 

MORRISON and CORALLUZZO. 

In addition, this Court should go further and declare Section 

455.241 ( 2 )  to be unconstitutional. The statute represents a 

legislative encroachment upon this Court's inherent rule making 

authority. It does not create a substantive right; it merely 

regulates the fashion in which evidence may be obtained. The 

statute itself provides that a defendant in a medical malpractice 

or other personal injury case may subpoena a treating physician's 

records and take that treaLing physician's deposition. Thus, there 

is no information which t h e  plaintiff's treating physician has 

which cannot be discovered. As such, the statute does not create 

a privilege. 

The public policy arguments fashioned by Pierre simply cannot 
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outweigh the countervailing and dispositive public policy of 

allowing a litigant t h e  right to effective assistance of counsel by 

allowing his or her counsel to interview any and all possible fact 

witnesses. See, NICKMZW Y. TAYLQR, 329 US 495  67 S.Ct. 385,  91 

L.Ed. 4 5 1  ( 2 9 4 7 ) ;  INTERHATIQNAL BUSINESS MACHINES CQRP. V. 

EDELSTEIN, 5 2 6  F. 2d. 37 (2d Cir. 1975). 

Furthermore, the statute is fundamentally unfair, particularly 

Plaintiff's counsel if it applies to medical malpractice actions. 

wishes to have free and unfettered access to a fact witness, yet 

wishes to preclude defense counsel from that same access, or at the 

very least wishes to be present when defense counsel interviews the 

fact witness. Once again, this is an improper infringement upon a 

defendant#s right to counsel, and that counsel's work product. 

On the other hand, allowing ex parte  conferences serves many 

purposes. Foremost is the effective marshalling and presentation 

of a defense. In addition, ex parte conferences provide a cast 
effective method of determining which witnesses should be deposed, 

and which need not  be deposed. The statute as it was interpreted 

by the  zsurts in RICHTER and KIRKLAND allcws a so-called 

"privilege" to be used both as a sword a r d  a shie1.d. 

Perhaps nost disturbing, is t h e  infringement upon t h e  right to 

free speech and assembly which the statute purports t,r3 impose, on 

the rights of fact witnesses and defense counsel. The scatute 

impermissi.bly and un~onst Ftutionally abridges the Hospital s right 

to free speech. 
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ARGUMENT 

I, THE THIRD DISTRICT'S EN BANC DECISION SHOULD BE APPROVED, 
AND RICHTER AND KIRKLAND SHOTJLD BE QUASHED, BECAUSE THE 
THIRD DISTRICT'S OPIKION (A) IS CONSISTENT WITH THE 
LANGUAGE OF THE STATUTZ; (E l )  RECOGNIZES THE COMMON LAW 
RIGHT OF A LITIGAVT TO CONDUCT EX PARTE INTERVIEWS OF 
FACT WITNESSES; AND ( C )  ALTERNATIVELY GIVES THE STATUTE 
AN APPROPRIATELY YARROW IWTERPRETATION BECAUSE THE 
STATUTE IS IN DEROGATION OF THE COMMON LAW AND THE SEARCH 
FOR THE TRUTH. 

Before we di.rect.1~ address our arguments in support of the 

third district's opinion, it is appropriate to review - as the 

third district itself did the jurisprudential history of this 

issue. 

An Historical Prospective 

Over f o r t y  years ago this Court confirmed that the State of 

Florida does not recognize a patient-physician testimonial 

privilege. MORRISON v. MhLMQUIST, 62 SO. 2d 415 (Fla. 2953).2 

Eleven years ago that holdi-ng was reaffirmed in the context of a 

challenge to voluntary' ex parte contact between defense counsel and 

a plaintiff's treatlny ph;is:ciar_a. See, GORALLUZZO v. FASS, 450  

So. 2d 858 (Fla. 1984) * In C O U & L Y Z Z O  this Court could fir ,d "no 

reason in law or in zquity to disapprove" of voluntary ex parte 

conferences between defense counsel and treating h e a l t h  care 

* I  

To this day, Florida does not recognize a 
patient/physician privilege. See, Florida Sta tuLe  Section 90.501, 
entitled "Privileges Recognized Only as Provided. See, also 
Section 90.502 through Secticn 90.5055 for those privileges which 
Florida does recognize: lawyer-client; psychotherapist-patient; 
sexual assault counse lor -v ic t im;  husband-wife; clergymen; 
accountantJc1 icrit 

2 
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providers. 4 5 0  So. 2d at 8 5 9 .  

In doing so, this Cour t  recognized that treating physicians 

are fact witnesses, not retained experts. Thus, they do not come 

within the purview of Florida Rule of Civil Procedure 1.280(b) ( 3 ) .  

Thus, conversations between defense counsel and a treating 

physician or statements taken of a treating physician need not be 

disclosed or provided to plaintiff's counsel or vice-versa. See, 

FRANTZ v. GOLEBIEWSKI, 407 So. 2d 283 (Fla. 3d DCA 1981) I which was 

discussed and adopted in CORALLUZZO. 

In FRANTZ the Third District had held that the defendant in a 

medical malpractice action who had taken a sworn statement from one 

of plaintiff s treating physicians wirhout giving notice to the 

plaintiff could not be compelled to provide a copy of the sworn 

statement to the plaintiff. This decision was based upon the 

common sense notion that t h e  treating physician, unlike a retained 

medical expert, has gained his kncwledge as a fact witness, and not 

as an expert retained in anticipation of litigation. 

As t h e  cour t  noted in FRANTZ: 

Counsel are free LO speak to and. 
record the statements of any such 
witness who is willing to make then. 

FRANTZ, 407 So.  2d a t  2 8 4 .  (footnote omitted). Relying upon 

MORRISON v. MALMQUIST, supra, the court pointed out that there is 

no physician-patient privilege in the State of Florida which would 

preclude such .  contact becaus9 or' the witness' professional 

relationship w i t h  t he  plaintiff. 

In contrast. to a re ta ined medical expert witmss, or a 

7 
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retained IME witness, a treating doctor, "while unquestionably an 

expert, dGes not acquire I l i s  expert knowledge f o r  the purpose of 

litigatim b u t  rather simply in the course of attempting to make 

his patient ~el.1.~~ 407 So.2d at 2 8 5 .  Thus, the treating physician 

should be "treated as an ordinary [ f ac t j  witness.Il - Id. 

The Litisant's Risht to Interview F a c t  Witnesses 

It is both anomalous and unfortunate that the first court 

interpret and apply Section 4 5 5 . 2 4 1 ! 2 )  following the 1 

to 

8 8  

amendments did so on the basis of a trial court order which 

comwlled a plaintiff to sign an authorization allowing ex parte 
conferences between the plaintiff's treating physicians and defense 

counsel in a non-medical malpractice case. See, FRANKLIN v. 

NATIONWIDE MUTUAL FIRE INSURANCE, 566 So. 2d 5 2 9  (Fla. 1st DCA 

19901, review dismissed, 574 So. 2d 142 (Fla. 1990). As the court 

below noted, both t h e  RICHTER and KIRKLAND decisions simply adopted 

the FFUNCLIN court's rationale without noting any of the 

distinctions between FRANKLIN and the matters begore those courts. 

Chief among those distinctions (aside from the  fact t h a t  

FRANKLIN was not a medical malpractice case) is ,he fact that the 

order under review in FRANK.LIN was an order  of compulsion. Few 

would quarrel with the outcome. of the FRANKLIN case, i.e., t ha t  a 

trial court may not compel a plaintiff to sign such an 

authorization. Indeed, in ROJAS v. RYDER TRUCK RENTAL, 641 So. 2d 

8 5 5 ,  8 5 8  (Fla. 19941, this Court unarimousiy approved that portion 

of FRANKLIN which held that a cour t  may r i o t  compel such a medical 
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release. The reason for that  unanimity is obvious. Interviews 

between counsel for either a plaintiff ox a defendant and any fact 

witness must only be conducted on a voluntary basis. A par ty  

should not be cornpelled by court order to llauthorizelt a third party 

(treating physician) to engage in such an interview. 

On the other hand, mLich of t h e  discussion of ex parte  

interviews which is included in the FRANKLIN decision is simply 

incorrect. T h a t  a litigant's counsel may meet "off the record" in 

an informal discussion with any and all fact witnesses (including 

those l i s t e d  by the adverse par ty)  is confirnied by the seminal 

decision on the work prodsct doctrine. Indeed, HICKMAN v. TAYLOR, 

329 US 495 ,  67 S.Ct. 385, 91 L.Ed. 451 (1947), jnvolved a request 

for one counsel's mental impi-essions and. notes obtained during such 

informal interviews ! Restrictions upon ex Darte interviews of fact 

witnesszs are not favored. In INTERNATIONAL BUSINESS MACHINES 

CORP. v. EDELSTEIN, 5 2 6  F. 2d 37 (2d Cir. 1975), the cour t  struck 

down certain restrictiqns cm such ifiterviewa : 

We 'selieve that  the restrictions on 
interviewing setd by t h e  t r i a l  yudge exceeded 
his authority. They not on ly  impair the 
constitution2l right to effective assistance 
of counsel but are contrary to time-honored 
and decision-honored principles, nameiy, that 
courisel fo r  all parties have a ri.ght to 
interview an adverse party's witnesses (the 
witness willing; in private, without the 
presents or consent; of oppsing counsel and 
without a r-ransc L i p t  oeiny made I 

EDELSTEIN. 526 F. 2d at 42, Accord, FELDRR v. W", 139 F.R.D. 

8 5 ,  91 ( D . S . C .  1991) (approvi-ng er, p a r t e  conferences with treating 

physicians ir :  aiedical malpractice case under Scuth Carclina l a w )  . 

LAW OFFICE5 O F  S T E P H E N S ,  LYNN, KLEIN & M C N I C H O L A S ,  P.A.  

MIAMI  W E S T  PALM BEACH FORT LAUDERDALE * TAMPA 



In DOE v. ELI LJCLLY 6c CO., INC. 99 F . R . D .  126 (D.D.C. 19831, 

another case addressing the presenc issue, the court made the 

following observation: 

The privilege was never intended, however, to 
be used as a trial tactic by which a party 
entitled to invoke it may control to his 
advantage the timing and circumstances of the 
release of information he must inevitably see 
revealed at some time. 

- Id. at 128-129. 

Unfortunately, the FRANKLIN court rejected this analysis and 

accused the DOE court of unauthorized rule making. In fact, the 

FRANKLIN court got it exactly backwards. As we will discuss in 

depth, infra, it is t h e  primary function of the courts to set the 

parameters of discovery, informal or otherwise It is Florida's 

legislature which has engaged in unauthorized rule making by virtue 

of the 1988 amendments to Secticn 4 5 5 . 2 4 1 ( 2 ) .  

The S t a t u t e  

Prior to 1988, Section 4 5 5 . 2 4 1 ( 2 ; ,  Florida Statutes was a 

sleepy little medical records statute which provided for the 

confidentiality of a patient's medical records unless, of course, 

the patient was involved ir, litigation, arid a litigant had served 

a subpoena to obtain the records.'' However, in 1988 the Statute 

Thus .  the statute as originally wocded,and as it is 
worded today with respect L O  rnedical records, recognizes what m u s t  
be recognized -.- that once a patient sues a physician (or some 
other alleged tortfeasor) the patient has put h i s  or her  rnedical 
condition at issue and any attendant confidentiality is thereby 
waived. See also, SCHEFF v. MAYO, 645  So.2d 181. (Fla. 3d DCA 
1994)(plaintiff is not e-.l',itled to invoke the psychotherapist- 
patient privilege a f t e r  pLacing nental condition .in issue by 
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was altered as a result of intense lobbying efforts on the part of 

the Plaintiff's Personal Injury Bar. Thus, since 1988, ir, addition 

to addressing medical records, the statute has at least in non- 

medical malpractice cases - -  placed certain restrictions upon 

discussion of vlthe medical condition of a patientvv by a physician 

with any person other than the patier.t or the patient's legal 

representative, or other health care providers irivolved in the care 

and treatment of the patient. 

This amendment, and the intermediate appellate court decisions 

which have construed it, have set off a firestorm of controversy, 

particularly in the medical malpractice arena. At issue is the 

intent of the legislature in amending the statute, and t h e  wisdom, 

indeed the constitutionallty, of precluding voluntary ex parte 

conferences between defense counsel and treating physicians, 

particularly with respect 'to medical malpractice acti-ons. 

T h e  Lansuase of the S t a t u t e  Controls 

As the T h i r d  Di.strict noted, the language of the statute 

itself is the "primary, if not "Lie exclusive, appropriate source of 

its meaning,...". 655 So, 2d at 2 0 0 .  a, AETNA CAS. & SUR. CO. 

v. HUNTINGTON NAT'L BANK, 609 So, 2d 1315, 1317 (Fla. 1992). In 

this regard, the i988 amendments to t h e  s t a t u t e  added, among other 

things, t h e  followir,g language : 

Except in a medical neqliyence action-when a 

seeking damages for mental anguish) ; accord, ARZOLA v. REIGOSA, 534 
So.2d 883 (Fla. 3d DCA 1988); YOHO v. LLNDSLEY, 2 4 8  So.2d 187 (Fla. 
4th DCA 1971) 

L 3. 
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health care- provider is or reasonably exDects 
%o be named as a defendaiit, information 
disclosed to a health care practitioner by a 
patient in the course of the care and 
treatment a€ such pati-ent is confidential and 
may be disclosed only to other health care 
providers involved in t h e  care or treatment of 
t h e  patient, or' if permitted by written 
authorization f u a m  the patient or compelled by 
subpoena at a depcsition, evidentiary hearing, 
or trial for which proper notice has been 
given. 

The third district recognized thar the highlighted portion of 

statute's purported restriction upon ex narte, conEcrences. Because 

t h e  legislature utilized the indefinite article llall to modify both 

of the phrases " h e a l t h  care provider" and "defendant", instead of 

using the definite article I ' thet l ,  the statutory exception applies 

to all treating physicians in any rnedica1,rnalpractice case.4 

As the third di.Eqtrict pointed oct, both t h e  KIRKLAND and 

RICHTER courts found it necessary CQ enqaqe i n  acts of l l judicial  

amendmentt1 to reach a contrary result. 6 5 5  So. 2d at 201 n . 4 ,  The 

second district did so in RItHTER by adding a parenthetical phrase 

- 'I (far t h a t  health care providers' records and informationt1. 

RICHTER 647 So. 2d at 517. The second di.strict was without power 

to judicially amend the  stat.ute in that fashion. See, HOLLY v. 

AULD, 4 5 0  So. 2d 217 {Fla, 1984). ' 

Fcr a inore in-dept-h treatneIit of this particular i s s u e ,  
the Hospital directs the Court's d t t en t ion  tc. the  Anicus B r i e f  
filed on behalf of the F'l.oridz Medical %sociation and The Dade 
County Medical Assoc4ation A 

Thp Pierres rely upon an economic impact analysis 
prepared Sy a senate cornnil-ttee staffer cn May 19, 1988 for their 
argument that t h e  s t a t u t e  applies to medical malpractice cases. 

4 

5 

12 
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On a more simple plane, it has to be recognized that it would 

be completely unnecessary to make such a limited exception. 

Obviously, a medical malpractice defendant may, indeed must, 

discuss his or her own care and treatment of the plaintiff with his 

or her own counsel. That is a matter chat  is so true, obvious, and 

evident as to be in need G f  no clarification. Thus, an exception 

which simply carves out the mediczl malpractice defendant would be 

unnecessary. 

Even if resort to canons of statutory construction is 

necessary, the statute must still be interpreted as it was by the 

third district. As that. court pointed out, the legislature is 

deemed to intend different meanings by the use of different words, 

OCASIO v. BUREAU OF CRIMES COMPENSATION DLV. OF WORKERS' 

COMPENSATION, 408 So. 2d 751 (Fla. 3d DCA 1982). Furthermore, as 

we will argue in more detail, Lnfra, statat-es which are in 

derogation of the common law, as this statute clearly is, must be 

strictly interpreted. Conversely, any exceptions to such statutes 

must be broadly interpreted. THORNBER v. CITY OF FORT WALTON 

BEACH, 568 So. 2d 914 (Fla, 19903 

Viewing the statute in its broader scheme yields the same 

conclusion. The lezisiiture dctively a2dreesed che medical 

malpractice crisis in 1 9 8 8 .  the sanle year in which it adopted the 

amendmefits tc Section 455 241 which are under review here. Ir, 

Unfortunately, we have no idea whether  t h e  legislators w h o  voted 
€or this amendment had ever read t h i s  in te rpre ta t icn ,  or even if 
the interpretation is correct for t b a t  natter. Perhaps the author 
of that analysis was guii.ty of the same flawed analysis as the 
RICHTER and KIRKLAND courts. 
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1988, the legislature provided a vehicle for arbitration of medical 

malpractice cases, which has been deemed constitutional by this 

Court. a, UNIVERSITY OF MIAMI v. ECHARTE, 618 So. 2d 189 (Fla. 
1993) It alsc provided f o r  a birth related neurological i n j u r y  

compensation plan; and it werit "to grea.t lengths to encourage the 

free flow and exchar,ge of inforrnzticn during and even before the 

filing of suit in order' to encourage the disposition of [medical 

malpractice] cases outside c.f court. CASTILLO-PLAZA v. GREEN, 655 

So. 2d at 202. See, Section 766.101 -.316, Fla. Stat. (1993). The 

"informal discoveryn provided for by the legislature would - as the 

third district noted - Itbe severely subverted" by an interpretation 

of the statute such as that suggeszed by the Pierres. Surely it is 

important tc the statutory intent of the pre-suit screening process 

that a patient's treating physician be allowed to speak about the 

patient's condition to potential malpractice defendants. 

The  Statute  Must Be Narrowly Construed, And Its Exceptions Must Be 
Broadly Construed 

The courts of t h i s  state recognize only privileges which are 

provided by Florida statuees, by konstitutional interpretation or 

by the Florida Supreme Courc's rule making power, See, generally, 

Fla. Stat. § 9 0 . 5 0 1 ;  See, e.y., G I R A W A U  v. STATE, 403  So. 2d 513 

(Fla. 1st DCA 1981), review dismissed, 4 0 8  SO. 2d 1093. This 4s 

because testimonial privileges should not be "lightly created nor 

expansively construed, f o r  they are in derogation of the search for 

truth." UNITED STATES v. NIXON, 418 US 683, 710, 94 S.Ct. 3090, 

3108 41 L.Ed.2d 1039, 1065 (1974) ; MARSULL v. ANDERSON, 4 5 9  So. 2d 
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384,  386  n.3 (Fla. 3d DCA 1984); CASTILLO-PLAZA v. GREEN, 655 So. 

2d at 201. 

As we have previously noted, there is no patient/physician 

testimonial pr iv i lege  in this state. MORRISON v.  MALMQUIST, su~ra; 

890.501 Fla,Stat. Furthermore, at common law, it has always been 

perfectly acceptable f o r  a litigant's counsel to conduct voluntary 

ex parte discussions with any and a l l  non-party fact witnesses. 

HICKMAN v. TAYLOR, supra. 

Indeed, t h e  third district itself recently ruled in favor of 

allowing plaintiff's counsel to engage in parte conferences 

w i t h  "non-party" fact witnesses i n  REYNOSO v. GREYNOLDS PARK MANOR, 

INC., 20 F.L.W. D1852 (Fla. 3d DCA August 10, 1995). In t h a t  

action, brought pursuant to Section 400.022, Florida's Nursing Xome 

Statute, plaintiff's cou.nsel wisned to contact approximately sixty 

former employees of the der'zndant nursing home, but was precluded 

from doing so by t h e  trial court's reliance IJpon BARFUSS v. 

DIVERSICARE CORP. OR AMERICA, 20 F.L.W. D241 (Fla. 2d DCA January 

2 0 ,  19951, whrich held. t h a t  under most circumstances it is 

irnpermiscihle for a p l a i n t i f f ' e  xnmscl tc) have par te  contact 

with a defendant's former mp!-cyees. The Third District Court of 

Appeal quashed that order  and certified conflict with BARFUSS. T h e  

court made a practical observation a b o u t  rhe trial court's order:  

By virtue of t h e  protect . ive order ,  p l a i - l i t i f f ' s  
counsel is precluded fram contacting, or using 
an investigator to kterview, the sixty former 
nursing hcrne employe:es w h o  previously cared 
for the  ward. Instead,-plaint_iff m-iy only 
.- obtain discoverv f r ~ m  those individuals bv --- schedulins sj-xtv degasitjgns. 

is 
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20 F.L.W. at D1852. 

Thus, the court. observed what we have observed throughout these 

proceedings, i. e., the ex.trerne financial and time burden which 

requiring the taking of depositions places upon all par t i e s  to 

litigation. 

What Other Jurisdictions Have Held 

Courts in other jurisdicticns are divided on the subject of 

voluntary ex parte conferences. Many courts have allowed ex parte 
access to treating physicians to both plaintiffs and defendants.6 

Other courts, however, (typically by interpreting a physician/ 

patient privilege which Florida does not recognize) have precluded 

defense counsel from participating in voluntary ex parte 

conferences with treating physicians. 7 

See, BRANDT v. PELICAN, 856 S.W.2d 658 (Mo. 1993)# 
transferred to 856 S.W. 2d 667 (Mo. 1 9 9 3 ) ;  STREET v. HEDGEPATH, 607 
A . 2 d  1238 (App .  D.C. 1992); LEWIS V.  RODERICK, 617 A.2d 119 (R.I. 
1992) ; STEMPLER V. SPEIDELL, 495 A.2d 857 (N. J. 1985) ; COVINGTON v. 
SAWYER, 458 N . E . 2 d  4 6 5  (Ohio App.  1983) ; ARCTIC MOTOR FREIGHT, INC. 
v. STOVER, 571 P.2e 1006 (Alaska 1977); TRANS-WORLD INVESTMENTS v. 
DROBNY, 554 P . 2 d  1148 (A1ask.a 1 9 7 6 )  ; LAMGDON V. CHAMPION, 745 P.2d 
1371 (Alaska 1987) ; GREEN v. BLOOI.)SWCTL'H, 581 A.2d 1257 ( D e l .  Sup. 
1985); GLENN v. KERLIN, 248 So.2d 834 (La. App'. 1971); FELDER v. 
W'YWW, 139 F.R.D. 8 5  (D.S.C. 1991); DOE V. ELI LILLY & CO., INC., 

Diat. Lexis 5 6 2 0  (D. Kan. 1993). 

6 

99 F . R . D .  126 (D.D.C. 1983) ;DODD-ANDERSON V. STEVENS, 1993 U.S. 

HORNER v. ROWAN COMPANIES, INC., 153 F.R.D. 597 ( S . D .  
T e x .  1994); HARLAN v .  LEWIS, 841 F.R.D. 107 ( E . D .  A r k .  1929); 
MANION v. N.P.W. MEDICAL CTR OF N . E .  PE?ANSYLV.ANIA, INC., 676 
F.Supp. 585 ( M . D .  Pa. 1987); ALSTON w .  GREATER SOUTHWEST COMMUNITY 
HOSPITAL, 107 F.R.D. 35 (D.D.C.  1985); DUQUETTE V.  SUPERIOR COURT, 
878 P.2d 634 I A r i z .  A p p .  1989); KARSTEN v. MCCRAY, 509  M.E.2d 1376 
(Ill. A p p *  1987), appeal denied, 517 N.E.2d 1086 (111. 1987); CUA 
v. MORRI$ON, 626 N.E.2d 583 (Ind. Ag~p.  19531, opinion adopted, 636 
N.E.2d 1248 (fnd. 1994) ; RQOSEVELT HOTEL LIMITED PARTNERSHIP V. 
SWEENEY, 394 NJ.W.2d 353 (Iowa 1986); WENUIEJGEH v. MUESING, 240 
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Of those cases which allow ex parte contact between defense 

counsel and a plaintiff's c r e a t h g  physician, the recent decision 

of the Missouri Supreme Co>_: , r t  is enlightening, particularly with 

respect to the notioln t h a t  there is some type of inviolable 

''fiduciaryll re la t ionsLiip between a. physician and a patient as it 

pertains tc the search for t r u t h  within t h e  confines of litigation: 

The Plaintiffs' contention here seems to be 
bottomed on the assumption that a treating 
physician's ddty to act with good faith 
requires the physician to give testimony that 
is favorable and beneficial to the patient and 
detrimental to the o2ponent. Such an 
assumption is invalid; a trial is a search for 
the truth and the primary ohligar;ion that t h e  
treating physician or any o t h e r  witness owes 
in a trial is t 3  tell the t r u t h .  If, for 
instance, a treating physician has determined 
that a patient made a f u l l  recovery and this 
Zssue is relevant to the IitiyaKiun, the 
treating physician nay, in fact, should, 
testify to this fact even though the pa t i en t  
may be claiming to the contrary. 

BRANDT v. PELICAN, 8 5 6  S.W.  2d 6 6 7 ,  673 (MO. 1993). 

The foregGing analysis more than adequately rebuts the 

position maintained h i  rht! Flerres (and the dissenters below) that 

there is scmethirzg "magicalf1 zbmit: the physician/patient 

relationship which should preclude a gliysician f Tom discussing his 

patient's already puh1 . i~  medical Tondition in an informal setting. 

A physician is  retained by a patient for the purposes of treating 

or healing the patient, Indeed, chere is sameth.ing sinister in the 

belief that t h e  physician is retained. fcr some other purpose, such 
- 

N.W.2d 333 (Minn. 19761 ; NELSON v. LEWIS, 534 A .2d  720 (N.H. 1987) ; 
#NKER v. BROBNITX, 413 N.Y.S.2d 582 (W-Y. Sup. Ct. 1979) ; LQUBON V. 

452  (W.Va., 1993). 
MHYRE, 7 5 6  P.2d 138 (Wash. 1 9 8 8 1 ;  KITZMILLER V. HEWING, 437 S.E.2d 

1 7  
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as to assist the patient in litigation. What the physician has to 

say may or may not help his patient in the course of litigation and 

may or may not help  his patient's adversary. 

Furthermore, the notiori that the patient will be less than 

forthcoming when discussing his or her condition with a treating 

physician if the patienrr. knows that the treating physician may 

speak informally with defense counsel is unpersuasive. In fact, 

medical records are presumed to be trustworthy f o r  the very reason 

t h a t  it is presumed that a patient will be candid with his or her 

physician out cf the purest. form of self interest; the patient's 

interest in getting better. &,, w n e r a l . ,  LOVE Y. GARCIA, 634 

So. 2d 158 (Fla. 1994). 

In opposition to these arguments, the Pierres and the 

dissenters below continue to adhere to the notion that the 

Hippocratic O a t h  somehow precludes voluntary ex parte conferences. 
However, as this Court noted in MQRRISON v. MALMQUIST, supra, the 

Hippocratic Oath does not requi re  a physician to remain silent with 

respect to the condition OE a -pati.e,nr who has already voluntarily 

made his or her medical condi t ion a matter of public record by 

virtue of filing suit. This Court reconfirmed t h a t  holding in the 

particular context of ex par te  conferences in CORALLUZZO v. FASS, 

supra 

AS one leading expert, has put it: 

It is not human, na.tura1, OL understandable to 
claim F'rotection f ron exposure by asserting a 
privilege f o r  rornniunications to doctors at the 
very sane tjme when the  patient is Faradiny 
before the public t h e  mental or physical 
zondi%i.on as LO which he consal ted t h e >  doctor  
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by bringing an action for damages arising from 
t h a t  same condition. 

McCormick On Evidence, Section 103, as quoted in BRANDT v. PELICAN, 

856 S.W. 2d at 6 7 4 .  

The courts of this state have consistently held the same to be true 

with respect to the psychotherapist patient privilege; once the 

plaintiff files suit putting his or her mental state at issue, the 

privilege disappears. See, footnote 3 ,  eupra. 

In his dissenting opinion below, Judge Jorgenson cites HORNER 

v. ROWAN COMPANIES, INC., 153 F.R.D. 597  (S.D. T e x .  1994), as 

representative of those jurisdictions which do not allow ex parte  

contact with a treating physician. However, in that case, the 

sanction arose not simply because gz parte contact occurred, but 

rather because defense counsel had lied to plaintiff's counsel 

about why he "canceled" the previously scheduled discovery 

deposition of the out-of-town physician with whom he then proceeded 

to engage in an .ex parte conference. Finally, the Federal District 

Court  in that case decided to disallow ex parte conferences 

primarily because Texas R u l e  of Evidence 509 specifically creates 

a physician/patient privilege. No such privilege exists in 

Florida. If anything, t h e  result in NOFWER, as well as the cases 

cited there, confirms that if and when any impropriety occurs with 

respect to ex parte conferences, such impropriety can be rooted out 

and dea1.L with. as with any 3ther  form of discovery violation. 

11. THE STATUTE I S  bTICONSTITUTIONXL BECAGSE IT INTRUDES UPON 
THIS CIOUR1" S R.ULE MAKING AUTHORI'I'Y AND SECAIJSE I'l' 
VIOLATES THE FIRST &YENUMEXI' TO THE UNITED STATES 
CONSTITUTION. 
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W e  be l i eve  t h a t  the s t a r u t e  lander cons idera t ion  is  

uncons t i t u t iona l  as  w r i t t e n ,  and a lso  as app l i ed .  The s t a t u t e  i s  

uncons t i t u t iona l  because i t  i n f r i n g e s  upon the rule-making func t ion  

of t h a t  Court arid thus  violates Artic3.e V Sec t ion  2 ( a )  of t h e  

F lo r ida  Const i tu , t ion.  I t  is  alsc; uncons t i t u t iona l  as app l i ed  

because i t  impermissibly c u t a i l s  both defendant Dhwsicians' and 

a l l  t r ea t inc :  nhvsicFans' r i s h t  t o  freedom of speech and 

a s s o c i a t i o n .  

I t  i s  q u i t e  settLEd t h a t  matters of aubstant.ive l a w  l i e  wi th in  

t h e  l e g i s l a t i v e  domain, whereas matters of p r a c t i c e  and procedure 

l i e  w i t h i n  the excliisive a i l thor i ty  of the Supreme Court. HAVEN 

FEDERAL SAVINGS & LOAN ASSOC. v,  KIRIAN, 579  So.2d 730 (Fla. 1991) ; 

MARKERT v. JOHNSTON, 367 So.2d 1093 (Fla, 1978). The d i f f e r e n c e  

between t h e  two areas w a s  slanmarized by this Court in KIRIAN: 

Substa:iLive law has been defined as  
t h a t  part of t h e  :Law which c r e a t e s ,  
de f ines ,  and r egu lz t e s  r i q h t s ,  and 
t-hat p a r t  of t h e  l a w  which courts 
are e s t ab l i shed  t o  administer. 
( C i t a t i o n s  omitted.  ) It includes 
those rules and p r i n c i p l e s  which 
s t a t c  and declare the primary r i g h t s  
of i nd iv idua l s  with respec t  towards 
t h e i r  p r s o n s  and proper ty .  
( C i t a t i o n s  omit ted.  1 On the o t h e r  
hand, p r a c t i c e  and procedure 
'encompass the  rourse ,  f o r m ,  manner, 
means, method, mode, crder, process  
or s teps  S:' W h l c l i  a par+--{ enforces 
substsiit,i-ge rights ~r ob ta ins  
redress; f c3 YL- t h e i r  invas ion .  
'E'ractice and procedure' may be 
descr ibed as the machinery of the 
judi-cral  process as opposed :o  he 
product thereof.' ( C i t a t i o n s  
o n i t t e d . )  I t  i s  the method of 
conduct i n s  l i t i q a t l o r l  i n v o l v i m  
r i q h t s  and corremondinq defenses, 
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579 So.2d at 732. (Emphasis added; citations omi t t ed ) .  See, also, 

GORDON v. DAVIS, 267 So.2d 874 (Fla. 3d DCA 1972) (holding that 

Fla.R.Civ.P.1.360, concerning independent medical examinations, is 

procedural because it relates exclusively to the obtaining of 

evidence). So, too, does t he  statute in question. 

Indeed, even. thcse cases which preclude ex parte conferences 

between defense counsel an? a plaintiff' ,cj treating physician 

recognize that the rule cf law which they have pronounced is 

"court-created. MANION v. N.P.W. MEDICAL CENTER OF N.E. Pa., 

Inc., 676 F. Supp. 585, 593 (M.D.Pa. 1987); CRIST v. MQFFATT, 389 

S . E .  2d 41, 45 (N.C. 1990). 

The Plaintiff's Bar has been arguing that this statute is a 

protector of t h e  physlcian/patierit relationship,, and its attendant 

confidentiality. Q L : ~ L ~  aGart from t h e  obvious f a l l acy  of this 

argument, i e. , that any such confidentiality is waived by virtue 

of filing a medical maipractice artion, 3, e .cy . ,  SCHEFF v. EUIAYO, 

supra, the argument is fallacious because t h e  statute really does 

not protec t  anything fron discovery. It simply controls the way 

t h a t  discovery is  conducted. That: is a matter that is w i t h i n  the 

inherent power of t h e  C O U S t S .  Sps, e , q . ,  ROJAS v. RYDER TRUCK 

RENTAL, 6 2 5  S0.2d 106 (FPa. 3d DCA 1993). aff"., 641. So.2d 8 5 5  

IFla. 1994). 

powers w h i c h  p rch ibk t s  any one branch of the  stat:e government from 

encroaching upon the ~ O V J ~ ~ S  of ancrther. s ~ ,  CHILES v. CHILDREN, 

A , B , C , D ,  and E, 589  So.2z.d 2 6 0  (Plz. L991). The statute r e a l l y  does 
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nothing more than create a r u l e  of practice a n d  procedure. It 

protects absolutely nothing from discovery; it simply requlates the 

method of discovery. The legislature has no constitutional 

authority to enact any law relating to practice and procedure. IN 

RE CLARIFICATION OF FLORIDA RULES OF PRACTICE AND PROCEDURE 

(FLORIDA CONSTITUTION, ARTICLE V, SECTION 2 ( A ) ,  281 So.2d 204  (Fla. 

1973). This is particularly true where what the legislature has 

done directly or indirectly interferes with or impairs an 

attorney's exercise of his ethical duties as an attorney and 

officer of the court. See, GRAHAM v. MURRELL, 462  So. 2d 34  (Fla. 

lat DCA 1984) (declaring unconstitutional a law that directed public 

defenders to move the court to assess attorney's fees and costs 

against. the defendant). 

Section 4 5 5 . 2 4 1 ( 2 )  is a statute which regulates practice and 

procedure and is t h u s  void in r;he absence, of evidence that this 

Court has formulated a rule conforming with the intent of the 

legislature as framed by the enactment. a, e . 3 .  I STATE Y. SMITH, 

260 So. 2d 489  (Fla. 1972). 

T h e  Ineauity 0s The Sgxlg& 

Because the statute allcws, as it must, f o r  the discovery of 

any and a11 information about: a patient w h i c h  is in the cu.stody of 

a physician, the  s taLute  can hardly be said to ''protect" ~r even 

address any tT/pe of physician/patient privilege What, t h e  statute 

does is force defense counsel to gain knowledge that they are 

clearly entitled to gain - -  but to restrict the means by which the 

22 

LAW OFFICES O F  STEPHENS,  LYNN, KLEIN & MCNICHOLAS,  P.A.  

M I A M I  WEST PALM eEACH F O R T  LAUDERDALE TAMPA 



information is obtained. That means, i . e . ,  a discovery deposition, 

can then be utilized against the defendants, in the event that the 

opinions of the treating physicians are critical of the defendants. 

See, e.c l . ,  ROBISQN v. FAINE, 525 So.2d 903 (Fla. 3d DCA 

1987) (noting that de-positkon testimony of defendant's expert 

witness is admissible in plaintiff's case-in-chiefj * See senerally, 

Fla. R. C i v .  P. 1.330Ca). 

The statute, under t h e  ggise of protecting patient physician 

confidentiality - -  which Lhe s t a t u t e  itself provides can be 

"pierced" by simply filing a notice of taking deposition - -  r e a l l y  

does nothing more than create an imbalance of power between 

It 

creates the only cateugrv of non-uartv fact witnesses that exists 

on t h e  f a c e  of the Earth w h o  may not be contacted directlva 

counsel for either party in an off-the-record fashion so that 

counsel can prudently and intelLi3entlv decide who to call as a 

plaintiffs and defendant; in personal imjury litigation. - 

witness and who not to call as a witness, or whose testirnonv to 

preserve for the record and whcsz not to mxserve_. 

Because discovery depositions may be utilized at trial for 

virtually any parpose, see Florida Rule of Civil Procedure 1,330, 

allowing defzrise courisel to question a plakntiff s treating 

physician only via deposition is a k i n  to forcing defense counsei to 

question plaintiff's treating physicians (a) not at all or (b) for 
the f i rs t  time at triaJ=. Defendants face the dilemma of choosing 

between two equally unfair and unpalatable choices. The defendant 

must elecc not to depose a potentialiy helpful witness, or it must 
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elect to question a potentially critical and extremely damaging 

witness for the first time before the iurv. 

This catch 22 situation is sirnil.ar to the dilemma which was  

addressed - -  and avoided - _  by this Cour t  in BOLIN v. STATE, 642 

So.2d 540 ,  5 4 1  n.4 (Fla. 1994). T h e  issue before the Court then 

was whether a criminal deferidant waived his spousal te,stimonial 

privilege by t ak ing  his ex-wife's depcsition where he did not use 

the deposition at trial and otherwise maintained the privilege 

throughout the proceedings. The court noted that: 

The defense needs to ascertain what 
a spouse might krmw,  hut, if the 
privilege will be waived by merely 
asking, engaging in discovery can 
become extremely risky. 

642 So.2d a t  5 4 1 .  Then, in a footnote, the court noted that a 

criminal defendant's attorney faced a claim of ineffective 

assistance of counsel if he chose not to take t h e  ex-wife's 

deposition, but also faced c? similar claim if he decided to forego 

discovery to maintain the privilege and was later surprised at 

trial by something that xhoul d have been discovered beforehand. 

I Id. at n,4. 

The s t a t u t e  in quest ion,  as Interpreted I Y ~  the district courts 

i n  RICHTER and KTRKL-, BUDEL, places civil defense counsel in a 

similar predicament. If defense counsel is fcrced to ascertain 

what m a y  be either very h e l p f u l  or very harmful. information only 

via a discovery depositisn, whereas p l a i n t i f f  s counsel is allowed 

unfettered access to such 7:iLa.l fzct  wi tnes ses ,  defense counsel is 

at- a dj s k i i n c t :  disadvantage. Fuxhermore,  if defense counsel is 
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deposition, o r ,  in a conference attended by Plaintiff's counsel, 

then defense counsel s w o r k  product privilege will have been 

violated. See, FRANT% v. GQLEBIEWSKI, citing, SURF DRUGS, INC. v. 

VERMETTE, 236 So. 2d 108 (Fh. 1970). HICKMAN v. TAYLOR, supra. 

The Statute  is an Impermissible Infrinsement Upon Treatinq 
Physicians and Litisants Freedom of Speech 

Although first amendment protection may i n  some instances be 

subject to reasonable "time, place 2nd manner" restrictions, see, 
e.q., MCGUIRE v. STATE, 489 So. 2d 729 (Fla. 1986), the statute in 

question does not meet that stringent test. In the first place, 

there is no class of information which is protected by the statute. 

Anything t h a t  can be disclosed in a deposition can be disclosed in 

an ex parte interview, and vice versa. And if the statute purports 

to regulate content, only the most extraordinary circumstances will 

justify regulation based upon ccntent. See, DIMMITT v. CITY OF 

CLEARWATER, 985 F. 2d 1 5 6 5  (11th Cir. 1993). There are no such 

extraordinary Tircinstances in the coritext of this statute's 

applicaticn to medlcai inaipractice or any ather personal i n j u r y  

litigation. 

It must also be remembered that t h e  1988 amendment LO the 

statute w a s  designed to l lprotectl l  on ly  that class of patients which 

have instituted a lawsuit. P a t i e i l t s  who have not instituted a 

claim were already protected by t h e  stature's general protection of 

medical records.  But see,  AHEWrE v. N E W " ,  S53 So. 2d 1030 (Fla. 

1995). Thus, given t h e  f a c t  th,zt +:IL,-: c lass  of persons w h o  are the 

+) F 
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intended beneficiaries of t h e  statute is  small - -  and given the 

fact that they have consented to t h e  release of their medical 

records by v i r tue  of Eiliny suit - -  t h e  First Amendment analysis 

necessarily places a g r e a t  burden upon the s t a t e  to establish a 

compelling interest for t h i s  "time, place and mar.nerIl restriction. 

No such compelling interest has beer!. shown. Indeed, any argument 

that t h e  statute imposes a "time, place 2nd manner" restriction 

proves aur point that t h e  statute is purely procedural. 

CONCLUS 103 

This Court should affirm the CASTILLO-PLAZA opinion. That 

opinion appropriately recognizes that the legislature has carved 

out an exception t o  the provisions of the statute for medical 

malpractice cases. T h e  decision a l s o  utilizes an appropri.ately 

narrow ccnstruction of the statute, and an appropriately broad 

construction of the statute's exc-eption. RICHTER and KIRKLAND, on 

the other  hand, are examples cf irnpzrmissihle "judicial amendment" 

by virtue of adding words to the statute. 

Finally, whether the utatutp is deemed c o  app.ly to medical 

malpractice cases or not, t h e  purported regulation of ex parte  

conferences is unconstitutional because j .t  violates this Court's 

rule making authority, and Secause it constitutes an impermissible 

infringement upon freedcm of speech and assembly. 
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CASTILLO-PLAZA should be affirmed, and RICHTER and KIRKLAND 

should be quashed. Furthermore, anything in FRANKLIN Y. NATIONWIDE 

which is inconsistent with CASTILLO-PLAZA should a lso  be quashed. 

Respectfully submitted, 
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