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WELLS, L J .  

W e  y r a n t e d  review of &Lat.e v.  F r a n s u i z ,  654 So. 2d 1068 

(Fla. 3d DCA 1995), and S t a t e  v. Delsadillo, 659 So. 2d 1264 



( F l a .  3d DCA 1995), arid consolidated those cases, which the T h i r d  

District C o u r t  of Appeal certified to be in conflict with 

S c h i f f e r  v. S t a f e  , 61.7 So.2d 357 ( F l a .  4th DCA 1993), State v. 

muan,  611 So. 2d -18 ( F l a .  4th DCA 1992), and State v. Glover, 

634 So. 2d 247 ( F l a .  5th DCA 1994). We have jurisdiction. Art. 

V, 5 3 ( b )  (4), Fla. Const-. 

Franquiz was charqed in 1992 with three counts of sexual 

battery, one count of kidnapping, and one count of unlawrul 

possession of a firearm while engaged in a criminal offense. He 

pled guilty to a l l  three charges, and pursuant to a p l e a  

agreement, the court placed him on community control f o r  six 

months to be followed by probation for ten years. The sentence 

was a departure from the recommended prison sentence of seventeen 

to twenty-two years and permitted prison sentence of twelve to 

twenty-seven years. In 1994, Franquiz was charqed with violatinq 

a term of his community control by failing to remain confined to 

his residence and by contacting the victim. The revised 

sentencinq guidelines recommended a prison sentence of twenty- 

seven years m d  a permitted sentence of seventeen to f o r t y  y e a r s .  

The c o u r t  sentenced Frmquiz to ten y e a r s  in prison and qave no 

written reasons for the downward departure. 

Similarly, Delgadillo p led  no contest to charges against him 

in exchange for a downward departure sentence of five years' 

probation and withholding of adjudication. He was subsequently 

charged with violatiny his probation and received a sentence of 
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s i x  months in county jail and five years' probation. The court 

provided no written reasons for the downward departure from the 

sentencing guidelines. 

In both cases the State appealed, arquing that the trial 

c o u r t  was required to submit written reasons f o r  the downward 

departure. The Third Distri-ct Court of Appeal reversed both 

cases based on State v. Zlnckower, 650 So. 2d 692 (Fla. 3d DCA 

1995), in which the district court held that a trial c o u r t  must 

provide contemporaneous written reasons for entering d downward 

departure at the t.ime of modificat.iion of probation. In both 

F r a n q u i z  and Delsadillo, the Third Distrj ct certified the same 

direct-. conflict it had edslier certified in Z1ockower.l The 

instant cdses, as well as Zlockower, directly conflict with the 

Fourth and Fifth UisLrict decisions in State v. Glover, 634 So. 

2d 247 (Fla. 5th DCA 1994), Schiffer v ,  State, 617 So. 2d 357 

(Fla. 4th DCA 1993), and State v. Hoaan, 611 So. 2d 78 (Fla. 4th 

DCA 1992), in which the district courts allowed downward 

departure sentences without written reasons upon revocation of 

probation OK community control. We have accepted jurisdiction to 

determine whether written reasons are required for a downward 

'The Third District in Zlocknwer expressed agreement with 
State v .  Roman, 634 So. 2d 791 (Fla. 1st DCA 1994), in which the 
district court reversed and  remanded f o r  resentencinq after the 
State agreed to a downward departure and, upon revocation, the 
trial c o u r t  provided no written reasons f o r  the departure. See 
also %ate v. McMahon, 605 So. 2d 544 (Fla. 2d DCA 1992), in 
which the second district required written reasons for departure 
in similar circumst+ances. 
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departure disposition upon revocation of prohation or community 

control in instances in which the initial placement on probation 

or community control was a downward departure based upon a p lea  

agreement. 

Initially, we must decide whether an initial downward 

departure sentence is always, never, or sometimes a reason f o r  

the trial court's subsequent downward depcirture in sentencing for 

a revocation of the initial sentence. If an initial downward 

placement was always a valid reason f o r  the downward departure of 

a revocation sentence, then written reasons f o r  a revocation 

downward departure would be unnecessary. This appears to be the 

reasoning of  the Fourth and Fifth Districts in Schiffer, Hoclan, 

and Glover. However, we do not agree that an initial downward 

departure is alwavs a valid reason for a downward departure i n  

sentencing for a revocation even when based upon a plea agreement 

in the oriqinal scntcncinq. Neither do we find that an initial 

agreed-upon downward dcparture can never bc a valid redson for a 

revocation downward d q a r t u r e .  Rather, we approve the holdings 

in S t a t e  v. Nickerson, 541 So. 2d 725 (Fla. 1st DCA 1989), and 

State v. Devine, 512 So. 2d 1163 (Fla. 4th DCA 198'7), t h a t  a 

trial court may consider the State's p r i o r  agreement f o r  a 

downward departure ds a factor during resentencinq. 

Therefore, a prior downward departure is sometimes a factor 

but never a guarantee for a subsequent downward departure by a 

trial court, which must explain in writing why the d e p a r t u r e  was 
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a factor. In State v. Jacks0 rI, 478 So. 2d 1054, 1055 (Fla. 

1985), WE! set forth our general rationaLe for requiring departure 

sentences to be in writing. First, appellate c o u r t s  should not 

have to guess a trial judge's reasons for sentencing or delve 

through the underlying record to locate d trial court's reasons 

for sentencing deci si ons. Second, written reasons provide d 

"more precise, thoughtful, and meaningful review which ultimately 

will result In the development of better law."' 

of written r e a s o n s  for quideline departures pursuant to Florida 

Rule of Criminal Procedure 3.701 (d) (11) is especially important 

in the often complex scenarios of revocat-ion sentencing 

decisions. A written record eliminates the potential f o r  

confusion when there Are mu1 tiple departure sentences. A fuLl 

and accurate record of a revocation sentencing is r equ i r ed  to 

prevent misunderstanding. The record may be in the form of 

either a recorded plea agreement by the State and a defendant or 

a written list of reasons from a trial court,. 

The requirement 

Therefore, we hold that a t r i a l  court must determine and 

state in writing, based upon all the circumstances through the 

date of the revocation sentencing, whcthcr valid reasons exist 

for a downward departure from a guideline sentence for a 

revocation. The wrj-tten reasons should describe why the court 

7 
-State v. Ja c k s o n ,  478 So. 2d 1.054, 1056 (Fla. 1985) 

(quoting Bovnton v. S t a t e ,  4'13 So. 2cl 703, 707 ( F l a .  4th DCA), 
dPProved, 478 So. 2d 351. (Fla. 1385)). 
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has or has not found the St:at:c's prior ayreement to a downward 

departure to be a valid reanson for a siibseyuent: downward 

departure at the revocation sentencing. 

In view of our conclusion that the trial. court must 

determine at the revocation sentencing whether valid reasons 

exist f o r  a downward departure, the Third District was correct in 

holding in ZlockowPr that written reasons are required f o r  

departure sentences in accord with our decisions in Ree v. State, 

565 So. 2d 1329 (Fla. 1990), and P o w  v. State, 561 So. 2d 554 

(Fla. 1990).3 In Zlockower, the defendant was charged with two 

ficst-degree arsons and negotiated a plea resulting in a downward 

departure sentence of community control. and probation. After he 

violated probation, the trial court imposed another downward 

departure sentence without setting forth writ-ten reasons. The 

Third District, correctly held in Zlockower as well as in Fransuiz 

'We note our recent decision in State v. Williams, 667 So. 
2d 191 (Fla. 1996), in which we held that a trial court's 
failure to state in writing that a plea agreement is the reason 
for a departure will not affect the validity of a departure 
sentence based upon d p lea  agreement as long as the p l e a  
agreement is established in the record. In Williams, WQ relied 
on our decision in Smith v. State, 529 So. 2d 1106 (Fla. 1988), 
in which we held that a plea agreement to an upward departure 
from sentencing gui-delines was sufficient without written reasons 
from the trial court justifying the departure. However, Williams 
and Smith are distinguishable from the instant cases in that the 
instant cases do not involve p l e a  agreements as to sentencing 
upon revocation. If there is d plea agreement as to sentencing 
upon revocation in the record which is accepted by the trj-al 
c o u r t ,  then, as in Williams, the failure to state in writing the 
reasons for a departure will not affect the validity of 
revocation sentences. 
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and Delsadille that written reasons were required and vacated the 

downward departure sentences. 

However, i n  view of the conflicting views in the district 

c o u r t s  as to the requirements for written reasons in revocation 

sentencing, we believe it is appropriate in cases in which a 

trial court has provided no writt.cn reasons for a downward 

departure that the case be remanded and the trial. court be given 

the option of a downward departure revocati-on sentence with 

proper written reasons for the departure. This i,s a change from 

o u r  earlier decisions holding that the failure to p r o v i d e  written 

reasons for departure sentences requires resentenci.ng within the 

guidelines. However, thi.s option only applies to downward 

departure revocation sentences that trial courts have imposed 

with written reasons omitted p r i o r  to the date of this opinion. 

With respect to all departure revocation sentences imposed after 

the date of this opinion, if written reasons are not s t a t e d ,  t h e  

appellate court is to remand with direction that the defendant be 

allowed to withdraw a plea made conditi.oned upon the departure 

sentence or be sentenced within the guidelines. 

Therefore, we (3pprove the district cour t  decisions i.n 

Fransuiz and Delsadillo. We approve the reasoning in the 

distri.ct c o u r t ' s  opinions in those cases as well as in Zlocknwer 

to the extent they are consi.stent, with this opini-on. We 

disappr-ove the distri.ct court opinions in S c h i f f e r ,  Hosan, and 
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Glover  t o  t h e  e x t e n t  t h a t  they 

case. 

It, i s  s o  ordered. 

KOGAN, C.J., and OVERTON, SHAW, 
concur. 

NOT FINAL UNTIL TIME EXPIRES TO 
FILED, DETERMINED. 

z o n f l i c t :  w i t h  the decision in t h i s  

GRIMES, HARDING and ANSTEAD, JJ., 

FILE REHEARING MOTION AND, IF 
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