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STATEMENT OF THE CASE
The State accepts Richardson's rendition of the Case as put
forth in his brief, except as to those portions which were
argumentative, omtted or necessitate clarification.! R chardson
was tried 3 tinmes, the first two trials ended in mstrials.
Initially, prior to the first trial, this cause was before Judge
G azi ano. (R.1-401; T.1-1046) She conducted a hearing on
Ri chardson's Mtion to Suppress on May 22 and My 29, 1992 (R.90-
131; T.185-500). Her Oder as to said notion, dated July 9, 1992,
reads in pertinent part asfollows: “,.,.[Tlhe Court having held a
hearing on the 29th of My, 1992, and argunent having been heard,
it is therefore the finding of this Court as follows:
1) Defense counsel's Mtion to Suppress is GRANTED
as to the February 14, 1992 statement made at the
Dayt ona Beach Police Departnment, as it was obtained

in violation of defendant's fifth, sixth and
fourteenth Anmendnent Rights.?

‘Appellant was the Defendant in the trial court below.
Appel | ee, THE STATE OF FLORI DA, was the prosecution. Henceforth,
Appellant will be identified as "Richardson" or Defendant.

Appellee will be identified as the "state". "R" will designate
the Record on Appeal. "7 will designate the Trial and Penalty
Phase Transcripts, including Sentencing Hearings. "SR"

represents the supplenental record. “p” represents the records
depositions. "p" designates pages of Richardson's brief. All
enphasis is supplied unless otherw se indicated.

20riginally, Richardson was represented by Assistant Public
Def ender, George Burden.




2) Defense counsel's Mtion to Suppress is GRANTED
as to all statenments nade at the Volusia County
Jai|l prior to Novenber 21, 1991 as they were
obtained in violation of defendant's fifth, sixth
and fourteenth Anendment Rights and inadmssible
under Florida Statutes 90.410 and Rule 3.172(h) of
Florida Rules of Crimnal Procedure.

3) Defense Counsel's Mtion to Suppress is DEN ED
as to statenents made Novenber 22, 1991 as the
defendant freely and voluntarily waived his fifth
and sixth Anmendnent rights and spoke to Detective
Ladwig as he is allowed to under MNeil wv.
W sconsi n, 501 U.S.. _ , 111 g8.Ct. 2204, 115
L.Ed.2d 158 (1991), Traylorv. State, 17 F.L.W 42
(Fla. Jan 16, 1992 and State v. Lints, 17 F.L.W
D862 (spca, April 3, 1992).®> (R.209-210)

Judge Gaziano also issued an Order, after conducting a
hearing on June 10, 1992 (T.608-43), regarding the admssibility of
WIllians Rule Evidence on July 28, 1992, in which she found "such
evi dence should not be allowed because such evidence is irrelevant
to prove any material fact in issue. F.S. 90.404(2).” The State
appealed her ruling to the District Court of Appeal of Florida,
Fifth District (SrR). State v. Richardson, 621 So. 2d 752 (Fla. 5th
DCA 1993).

The Fifth District agreed that Judge Gaziano properly held

that Richardson's possession of a firearm on February 11 (State's

3The trial court issued an Amended Order on July 15, 1992,
whi ch conports with the original order.
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. item 1) and use of a snall-caliber handgun in the February 14
murder of Carolyn Lee were not so simlar or unique as to prove
identity or common schene (R.180-83, 248, 253).” |t also concluded
that Judge Gaziano "correctly held that the state failed to show
a sufficient connection between the mssing handgun from the home
of Richardson's aunt (State's item 4) and the unrecovered handgun
used in the nurder of Lee (rR.180-83, 253-54).~ (Ctation omtted.)
However, the appellate court disagreed with her ruling as to State
items 2, 3, 5, and 6 (R.256-57).*

On Septenmber 16, 1994, a hearing was conducted before Judge
Grazi ano on new appoi nted counsel's notion to withdraw.5 The
. follow ng exchange transpired at said hearing:

MR.  DUBBELD: I'"'m sorry, the letter of M.
Ri chardson.

THE COURT: You are referring to the letter of
Septenber 11th?

MR. DUBBELD: Yes, ma’am. W had faxed M. Politis
a copy of the notion today. Sinmply what we are
dealing with today is a notion to wthdraw. |I'm
doing this pursuant to M. Richardson's request.

*The substance of the Fifth District's opinion regarding
these items will Dbe related in the State's argument on Point V in

this brief.

sat this juncture, Richardson was represented by current
Dubbel d.

appel l ate counsel, Paul
@ 3




. THE COURT: M. Ri chardson, you now wsh to
represent vyourself?

MR Rl CHARDSON: Yes, ma'am.

THE COURT:  Your notion is denied, M. Richardson.
|"m not going to continue with these dilatory

tactics on your part. | found --
MR RICHARDSON:  |'m not asking for --
THE COURT: -- your notion to represent yourself is

not filed in good faith. Any other? (T.1037-38)
On Septenber 29, 1994, Judge Graziano issued an Oder of
Reassi gnnent designating Judge Hamond as the new trier of
Ri chardson's cause (R 401).
As regards Wlliams Rule evidence, Judge Hammond in
. Richardson's first trial, addressed M. Dubbeld, who served as
standby counsel, and ruled in accordance with the Fifth District's

opinion regarding the same:

THE COURT: Here's what 1/11 do. | think you
probably know better than anyone at what point the
state may go into the issues that were -- have been

previously raised, appealed, and ruled on by the
Fifth. But | think it's helpful before we get to
those witnesses to let us know that they're com ng.

And | would expect of counsel a statenent -- if
you wi sh sone specific instruction that you think
Is curative or inportant, that you submt that to
me in anticipation of the state going into those
matters, that instruction that you're going to
request, so that the state |ikew se can consider
it. And likewise, if the state has some objection
to it or concern about it, that would give you a

@ 4




chance to pose that objection and us discuss it
before we get into it. (T. 1719)

Judge Hammond deni ed Richardson's notion to suppress his
confessions given to Detective Ladwig on Novenber 21 and 22, 1992,
in his first trial and adhered to this ruling in his third trial
(T.1960-62, 4670-73, 4846-54). This matter will be discussed in
more depth during the State's argument to Richardson's third point
on appeal .

Anot her evidentiary ruling deemed significant by Richardson in
the first trial concerned an audio tape of a phone conversation he
had with his father, who resided in Mssachusetts. Richardson, pro
se, entered into a stipulation with the State regarding this
conversation, which denonstrated a notive for murdering Ms. Lee --
money to get out of town because he had nurdered Kevin "Peanut"
Fl oyd (T.1709-18, 1895-97).¢ Richardson entered the stipulation
because he wanted to spare his father, who was in ill health, the
di sconfort of traveling to Florida to testify against him (T.1897).
Ri chardson sought to withdraw his stipulation based upon what M.
Dubbel d cl aimed was coercion and naivety of the |law on R chardson's

part (T.1709-18, 1895-97). After visiting the matter twce, the

6In fact, the entire audio tape was introduced in
Richardson's trial for the nurder of Floyd, for which he was
convi ct ed. (T.1897).




trial court ordered the State and M. Dubbeld to review the tape
and redact irrelevant material so the State could read those
portions of the tape which were not deleted. (T. 1915) .

The stipul ation was addressed for a final tinme before its
introduction into evidence in the first trial (T.2085-2109, 2113~
16) . The prosecutor announced that "three pages of extractions
[of] defendant's statements only" had been constructed pursuant to

the court's order (T.2086). M. Dubbeld voiced his objection ‘to

everything in the statement (T.2086).” The trial court framed the
matter as follows:

THE COURT: Al right. First off, is there -- do |
understand correctly there's no dispute of the
exi stence of this stipulation as to it occurring
back on July 12th of ‘94, that the stipulation was
made concerning permtting this testinony in, in
lieu of summning M. Richardson, Senior?

Your [M. Dubbeld' sl contention is, however, you
feel it was brought about by duress, as | believe
you stated, and that you didn't think it was a
voluntary stipulation or sonething. But at the
time, apparently M. R chardson was representing
himself and entered into this stipulation, if you
will, with the state back in July. (T.2086-87)

The trial court ultimately ruled regarding the stipulation as
follows:

THE COURT: | note the stipulation entered into by
M. Richardson and M. Politis back in July of 1994
and filed with the court at that time said that the
cassette tape containing the voice of the

6




defendant's father, J.M Richardson, was to be
admtted into evidence in its entirety wthout any
objection at trial.”

| will not permt it in its entirety, but I’ll
permt in those things that | have indicated are
rel evant. And there shall be admtted into the
evidence -- and | think | need to tell the jury

that by stipulation, these conmments which are
present ed and put into evidence for their
consi derati on. (T.2107-08)

Al of the previously discussed evidentiary rulings renained
for Richardson's second and third trials (T.3136-72, 4605-17). In
Ri chardson's second trial, the State stipulated as to hairs found
clutched in Ms. Lee's hands not being his (T.3172-73).% However,
despite M. Dubbeld’s representation to the contrary, the State did
not stipulate as to fingernail scrapings (T.3172-77).° |In fact,
the prosecutor noted for the record: “There Was no human tissue
di scovered on the fingernail scrapings (T.3173).” At his third

trial Richardson filed a Mtion for DNA Testing regarding the hair

and scrapings, which he argued hinself (T.4621-26). The trial

"There iS another critical fact that should be noted. By
the tinme of Richardson's second trial, his father had died.
(T.3142)

8¢This evidence was elicited during the cross-exam nation of
the Medical Examiner, Dr. Botting, in R chardson's first trial
(T.1887-89, 3171-72).

’The fingernail scrapings also came out during Dr. Botting's
cross in the first trial (T.1887-89, 3173-77).

7




court ruled:

THE COURT: | think it's an untinely motion for ne
to require what the defense has requested at this
time. And | feel it's inappropriate and would deny
t he notion.

But | understand the state is still bound by its
stipul ation. And if there was evi dence obtai ned
and  not identified as associated with any
particular person, then 1 guess that theoretically
woul d come out and | think it did come out in the
last trial. That there were such nail materials
taken and they were not associated wth
the accused in this case. (T.4625)1°

As regards Richardson's representations as to his proceeding
pro se in his rendition of the Case as set forth at p.10 of his
brief, a conplete and accurate rendition of the circunstances
surrounding said status will be presented in the State's argunment

as to his eighth point on appeal.

Richardson in his rendition of the Case at p.8 relates,

W thout record citation, that ‘Dr. Botting had testified at trial
nunber one that significant hair particles were retrieved from
the victinms hands." In fact, Dr. Botting testified under cross-
exam nation: "There was hair attached to both hands, clutched in
both hands (T.1888).” At Richardson's second trial M. Dubbeld,
while cross-examning Dr. Botting, divulged contents of the
autopsy report as follows: "The hands on both sides are

bl oodstai ned, and there are strands of hair clutched in the
fingers on each hand (T.3363).”

On redirect at the second trial, Dr. Botting testified that
he had received no information on whether there were positive
results from the fingernail scrapings (T.3365). He further
testified that he did not identify any human tissue when he did
the scrapings, and if he had he would have noted it in his
autopsy report (T.3366).




M. Dubbeld broached the subject of an anonymous |etter which
Henry Christian received and turned over to Chief Paul Crow of the
Dayt ona Beach Police Department (T.4667). The factual circunstance
surrounding this matter will be presented in the State's argunent
for Richardson's second claim on appeal

On Decenber 16, 1994, before Richardson's second trial, M.
Dubbeld filed a Mtion to Dismss Indictment and an Amrended
Challenge to Panel, which contrasted the percentage of black
regi stered voters with the black popul ation of Volusia County
(R.445-450) . These notions were argued before the second trial and
denied by the trial court (T.2835-49). Wen they were renewed for
his third trial, they were again denied (T.4050-52).

Wen M. Dubbeld took over Richardson's defense he requested
that jury selection be reopened since he only advised Richardson,
did not ask questions, and desired to ask additional questions to
ensure a fair jury (T.4669). He then conceded that R chardson
adopted the questions he asked during voir dire in the previous
trials (T.4670). No nmention of the racial conposition of the
venire was made (T.4669-70).

In his rendition of the Case, at p.11, Richardson refers to
his "timely Mtion for Judgnent of Acquittal as to all three

counts," but fails to provide a record cite. The court's rulings

9




can be found at T.5037-41. On the sane page of his brief,
Richardson alleges: ‘The court did not conduct an adequate inquiry
when the Appellant announced that he was going to proceed in pro se
during his death penalty phase."” Again, there was no record
citation. A review of the record indicates a thorough Faretta
inquiry was in fact conducted (T.5335-56) .11

The jury found Richardson guilty of all counts charged by the
i ndi ct ment : Count |- Miurder in the First Degree; Count Il- Arned
Robbery with a Firearmp Count Ill- Burglary of a Dwelling with a
Firearm (R.538-40; T.5311-14). He was adjudicated on all counts
(R.541-42; T.5362-63).

The jury recommended the death penalty by a vote of 10 to 2
(T.5502). The trial court found three aggravating circunstances:
(1) The Defendant was previously convicted of
another capital felony or of a felony involving the

use or threat of use of violence to a person.

(2) The capital felony was commtted for pecuniary
gain.

(3) The capital felony was heinous, atrocious or

Lparetta v. California, 422 U S. 806, 807 (1975). The
court noted that the consequences of self-representation were
‘“fully explained before (T.5351).” As previously delineated,
Richardson was afforded a detailed inquiry before voir dire at
the third trial, and an inquiry after the jury was chosen
(T.3883-98, 4640-61).

10




cruel. (R.544-46)12
Al t hough Richardson offered nothing in mtigation, the trial court
did "find the non-statutory mtigating circunstance of the
Defendant's renorse,” but afforded this non-statutory mtigator

"little weight" (R 546, T.5568-69).

STATEMENT QOF THE FACTS"

|. Guilt Phase

Paul Brackman, FDLE crine analyst testified that a bl oody
handprint on a conforter was consistent "with the left handprint of
the victim [Carolyn Leel (T.4762-63).” Detective Flynt testified he
knew Ms. Lee in a personal capacity, and identified a diagram of
the area where she lived (T.4765-66).

Dr. Ronald Reeves, Medical Exam ner for Volusia County,

l2while the trial court was reading its sentencing order,
Ri chardson became so disruptive that the trial court was forced
to order him bound and gagged (T.5564-65). This was not the
first occasion of disruptive behavior either. Early on in the
guilt phase, the trial court informed Richardson he would be
gagged if he did not conport with courtroom decorum (T.4822).

BRichardson’s Statenent of the Facts is found at pp.13-16

of his brief. The only record cites are found in the mddle of
p.14. This portion of his brief is in violation of Fla. R App.
P. 9.210(b)(3), and is grounds for anotion to strike. In the

interest of judicial econony the State has refrained from so
novi ng, but would note this discrepancy for the record.
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testified that Ms. Lee had 10 to 12 blunt force type injuries and
3 to 5 sharp force injuries to her head (T.4784). The cause of
death “was prinmarily blunt force trauma to the head, which resulted
in death (T.4783).” The sharp force injuries were consistent wth
being caused by a knife (T.4784). The blunt force injuries were
consistent with being caused by a hammer, and caused nultiple
fractures to her skull (T.4784-85). The victim also had a gunshot
wound to the left ear (T.4784).

Detective Ladwig, |ead investigator in Ms. Lee's nurder,
testified that on November 21, 1991, Richardson invited himto cone
down and see himin the jail (r.4859).* He, and his superior,
Li eut enant [Lt.| Evans, went to talk wth Richardson, who
"unofficially" confessed to M. Lee's nurder (T.4859). Lt. Evans
asked Richardson what that neant, and the two of them argued, which
culmnated in Lt. Evans leaving the room (T.4859-60). Detective
Ladwig asked him again what he neant, “[hle said, | confess. | did
it (T.4860) . Richardson refused to put this in witing or be tape
recorded, and shortly thereafter was transported back to the county

jail (T.4860). Before he left, Richardson indicated he would call

“Richardson had just been sentenced for the second degree
mur der of Kevin ‘Peanut” Floyd (T.194-96, 200, 213-19). It
should also be noted that Richardson represented hinself in that
trial (T.200).
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Detective Ladwig, which he did, collect (T.4860). The next day,
Novenber 22nd, Detective Ladwig visited R chardson and |earned the
grisly details of M. Lee's dense (T.4859-60).

Ri chardson observed M. Lee wal king home, and arrived at her
home approximately the same time she did. M. Lee invited himin
and they visited on her front porch for a few mnutes (T.4871).
She offered hima soda, which he accepted (T.4871). She went
inside to tend to chicken cooking on the stove and he followed her
in (T.4871). He noticed her jacket hanging on a chair, and her
wal | et sticking out of apocket (T.4871). He renoved the wallet
fromthe jacket, and took the noney it contained (T.4871).
However, Ms. Lee caught himin the act as she approached him from
behind (T.4871).

He turned around, she slapped him and asked him “Why he did
this (T.4872)?” She told himif he needed the noney all he had to
do was ask (T.4872). He hit her back and they fought from the
living roomto the kitchen (T.4871). In the kitchen he hit her
wth a skillet, but she kept fighting (T.4872). He shot her in the
head (T.4872). She fell, he stared at her for a couple of mnutes,
but realized she wasn't dead (T.4872). He dragged her to the
bedroom tried to put her up onto the bed, but couldn't (T.4872).

At this point, by his own adm ssion, he “did some gruesome things
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(T.4872) ."

Wien Detective Ladwig asked what gruesone things, Richardson
indicated he did not want to talk about it (T.4872). Detective
Ladwig told him he had been at the nurder scene and saw what
happened, so there was nothing Richardson could say that he "hadn't
al ready seen (T.4872).” Richardson then related he ‘hit her in the

head with a hanmer (T.4872).” When asked why, Richardson

responded, *“so people wouldn'tnot [sic] | killed her, to what |
had done (T.4872).” Wen asked if he was referring to the gunshot,
Ri chardson responded, “"yeah, the gunshot and the stab wounds
(T.4872) .

Ri chardson further related he took nmoney from the safe before

he left (T.4873). He went from the victin's home to his apartnent

and left his LA CGears [shoes] outside (T.4873). He took his
clothes off and took a shower (T.4873). He said, "it seenmed like
forever to get the blood off me . . . it soaked through to nmy ass

(T.4873).” \Wen Detective Ladwig said nmaybe that was his guilty

consci ence, Ri chardson  said: “No, | don't have a guilty
[ conscience] |ike you would. | just couldn't get the blood off
(T.4873) .”

He buried the gun and shoes, but refused to tell Detective

Ladwig where (T.4873). \Wen asked why, he responded: “I j ust
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don't want to tell you. Maybe 1711 tell you later.”* R chardson
went to a pawn shop, bought a ring, ate lunch at Pizza Hut, and
bought a new pair of tennis shoes (T.4873). Detective Ladwig asked
him if he had called his father and told him about murdering M.
Lee (T.4874). Richardson said he had called his father, but told
him he had killed somebody else (T.4874). The hamrer and knife
which he used to kill her were obtained from her house (T.4874).

Lt. Evans testified as to his encounter with Richardson on
Novenber 21st, when he acconpanied Detective Ladwig to speak with
him(T.4956-57). Lt. Evans testified he left because his presence
caused turnoil (T.4957). O ficer Linda Gau, | dentification
Technician for the Daytona Beach Police, testified as to what
Richardson said to Detective Ladwig when she drew sanmples from him
on April 6, 1992 (T.4969-70). She heard Richardson tell Detective
Ladwig: “You would not have anything on ne, unless |I told you
(T.4970) .» He also asked Detective Ladwig: “You haven't found the
sneakers yet, have you (T.4957)?”" Ri chardson was upset with
Detective Ladwig over a newspaper article (T.4970).

Matt hew Lee Simmons, Jr., testified he was incarcerated wth

Richardson at Charlotte Correctional Institution from Novenber 2,

150f course, he never did.
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1994, until April, 1995 (T.4982-83). | n Decenber of 1994,
Ri chardson admtted nmurdering his landlady (T.4983). Ri char dson
said he was behind in his rent and needed noney to return to Boston
(T.4983-84). He asked her for noney to return to Boston, she
refused, and he shot her (T.4984). Richardson admtted confessing,
but the police "didn't have anything on tape or in witing to prove
he confessed. It was just his word against theirs (T.4984) .”" He
nmurdered Ms. Lee for noney (T.4984). He took noney bags from her
safe and 2 nink coats (T.4984).%

The prosecutor read the redacted statenment of Richardson's
father (rT.5002-05). Richardson called his father on February 13,
1992, around 9 or 9:30 p.m (T.5002-03). Richardson instructed his
father to send him $100.00 (T.5003). He said he had nurdered
somebody, and wanted to get out of town (T.5003). Ri char dson
requested the noney be sent by Western Union (T.5004). He told his
father not to send the noney to Rosa Lee, ¥ because he couldn't go

there (T.5004). The State rested its case-in-chief (T.5005).

¥Detective Ladwig was recalled to testify that the first
time he becane aware of the stolen mnks was when M. Dubbeld
informed him that the victims famly had filed an insurance
claim for them (T.5000). The next time he heard about them was
from Simons (T.5000-01).

171t is not clear whether M. Richardson, Sr., was referring
to his son's aunt, Rosa Lane, or to M. Lee.
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The Defense case consisted entirely of Richardson taking the
stand on his own behalf (T.5043-5126). Under cross-examnation he
admtted he spoke with his father in Boston by phone on February
13, 1991, and attenpted to call him again four (4) times conmmencing
at around 5:30 a.m February 14th (T.5099). He also admtted that
he had called the airport and nade flight arrangements to fly out
of Daytona around this tinme (T.5099, 5123). Wien the police took
himto the station he was packing his bags (T.5122).

Il. Ppenalty Phase

After Richardson had been found guilty as charged on all 3

counts, M. Dubbeld announced:

MR.  DUBBELD: | have been under instructions from
M. Richardson to neither investigate, research, or
conduct any other efforts to attenpt to block or
persuade the jury in this death penalty phase. |
will not be allowed to present any argunent. |
wll not be allowed to present any matters in
mtigation. M. Richardson has inforned ne that he
wants to go imediately into the next phase of this
trial. And I'mrelaying that to the Court.?!®
(T.5322)

Wien the trial court expressed its desire ‘to have the benefit of

a recommendation fromthe jury," Richardson expressed his desire to

8actually, M. Dubbeld had been instructed ‘since he first
accepted this undertaking, back in September, . . . of 1994,
not to investigate, research, or participate in the death penalty
phase (T.5335) .~
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waive the Penalty Phase (T.s5326-27). Utimtely, Richardson was
allowed to represent hinself, after the trial court conducted a
thorough Faretta inquiry (T.5335-52).

The State called Carolyn Sawyer, Captain McEachern, Scott
Butler, Deputy Wite and David Damore, to testify as to
Ri chardson's *11 certified, felony convictions of violent acts (T.
5384, 5387-5447).” Ms. Sawer was the records custodian for
Ri chardson's Massachusetts felonies (T.5385-5403). These included
the assault with intent to rob Tony Lee with a dangerous weapon of,
the assault and armed robbery of Laura Tillman With a knife, the
assault of Oficer Burke, and the assault of Irene Busick (ph)
while stealing her handbag (T.5389-99)

Captain MacEachern testified to Richardson's assaults and
batteries of an inmate, hinself and Oficer Bill Burke with a
basebal | bat, while Richardson was serving a sentence in Wl pole,
a maxinmum security prison in Mssachusetts (T.5403-06).

Scott Butler, who was battered by Richardson with a lock in a
sock, pled the 5th Anendnent, and would not testify against him
(T.5411-13). Judge Graziano's bailiff, Deputy Bill Wite,
testified he was present when R chardson was convicted and
sentenced in 1991 for arned robbery with a firearm or deadly weapon

(T.5415) . He was also present when R chardson was convicted and
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sentenced for battery in jail [Scott Butler] (T.5416).

Davi d Damore testified as to the prosecution of Richardson for
the armed robbery of 72-year-old M. Bracht, in which Richardson
placed a ‘dark-colored, small-caliber handgun up to M. Bracht’s
head" and demanded his wallet.?® On February 12, 1991, Richardson
was prosecuted for the second degree nurder of Kevin Floyd with a
firearm (T.5436). Richardson went to purchase drugs from Floyd,
received the drugs, but did not pay him (T.5436). Wen Fl oyd
demanded his noney, Richardson turned around and shot him in the
chest with a small .22 caliber handgun (T.5436-37). The State
rested its case for aggravation.

R chardson took the stand on his own behalf, admtted he
robbed M. Bracht, but denied both the murder of Floyd and Ms. Lee
(T.5451-54) . He admtted whoever killed Ms. Lee ‘should be killed"

(T.5454) . Ri chardson recalled Scott Butler, who testified that

YRichardson’s possession of this weapon during the Bracht
robbery was WIliams Rule evidence the State sought to introduce
in his trial for the murder of M. Lee. It was suppressed by
Judge Craziano, which was upheld by the 5th DCA (rR.180-83, 217-
18, 247-257). State v. Richardson, supra, at 753, 756.

Ri chardson murdered Kevin Floyd with a small-caliber, dark-

col ored handgun, which the 5th DCA determined was proper WIlians
Rule evidence. I1d., at 756-758. Ri chardson's aunt, Rosa Lane,
discovered that a small-caliber, dark-colored handgun was m ssing
from her home. The 5th DCA upheld Judge Gaziano's suppression
of this evidence. 1d., at 756.
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Detective Ladwig was very ‘persistent” about and “obsessed” wth

Ms. Lee's nurder (T.5468).

SUMMARYX OQF THE ARGUMENT
I
The trial court correctly exercised its discretion regarding
the testinmony of the Medical Examner, Dr. Reeves. There was no
di scovery violation. If there was, it was inadvertent, andthe
matter is waived for purposes of this appeal, because Richardson
failed to object and request an inquiry. Said failure constitutes
invited error. Error, if any, was harmess beyond a reasonable
doubt .
I,
The majority of the alleged instances of prosecutorial
m sconduct were not preserved by proper objections. If they were
preserved, there either was no error, or it was harnless beyond a
reasonabl e doubt.
11,
The trial court correctly exercised its wde discretion in
matters pertaining to the admssion of evidence, where it allowed
the admssion of Richardson's statenents. It found that

negotiations had ceased, and were not, therefore, pursuant to plea
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negoti ati ons,
I'V.
The trial court correctly exercised its discretion in denying
Ri chardson's racial challenge to the venire and his related notion
to dismss. This Court has ruled that voter registration lists are
a permssible neans of selecting venirepersons.
Vv
The District Court of Appeal of Florida, Fifth District,
correctly accepted jurisdiction regarding a pre-trial or der
excluding evidence. The Fifth District correctly exercised
jurisdiction over the cause, and correctly applied the Iaw. Its
opinion is "law of the case."
VI,
Ri chardson's reasonabl e doubt i nstruction claim is
procedurally barred, and has been decided adversely to him on the

merits tine and again.

VI,
Florida's death penalty statute has repeatedly withstood
constitutional nuster on the issues Richardson nakes under this
boilerplate claim Death is a proportionate sentence in this cause

when conpared to other cases
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VI,

Ri chardson's pro se request was a delaying tactic. The tria
court correctly exercised its discretion in appointing his standby
counsel as counsel for the duration of the guilt phase when he
refused to conport with its orders

I X.

Ri chardson was nanipulating the proceedings. The trial court
correctly exercised its discretion in denying his notion for
conti nuance.

X.
The trial court properly conducted a Faretta inquiry prior to

Ri chardson's self-representation during the penalty phase.

ARGUMENT

PQINT I
THE TRIAL COURT CORRECTLY EXERCISED |TS DI SCRETION
REGARDI NG THE TESTI MONY OF DR REEVES, WHERE HE WAS
REPEATEDLY DISCLOSED DURING VO R DIRE, AND
DEFENDANT DI D NOI' REQUEST A RI CHARDSON HEARI NG

UNTIL BOTH SIDES HAD RESTED, LONG AFTER DR REEVES
HAD TESTI FI ED.

If there was a discovery violation, it was inadvertent, and

the matter is waived for purposes of this appeal, because Defendant

22




failed to object and request a Richardson®® inquiry. Said failure
constitutes invited error, and error, if any, was harnless beyond
a reasonabl e doubt.

For one to adequately address Richardson's first point on
appeal, it is essential to understand the factual circunmstances in
which it arose. Initially, during the voir dire of prospective
jurors, Richardson was pro se, with M. Dubbeld serving in the
capacity of standby counsel (T.3906-4603). The prosecutor read off
a list of potential witnesses to the various venires at |east three
tinmes (T.3921, 4286, 4491). Both Dr. Botting and Dr. Reeves were
listed (T.3921, 4286, 4491). At these sane three instances,
R chardson read off his list of w tnesses, which included Dr.
Botting (T.3922-23, 4286-87, 4492-93). At no tine during voir dire
did either Richardson or M. Dubbeld exclaim they were not properly
notified as to Dr. Reeve's status as a potential wtness; nor did
either individual request a Richardson hearing be conducted
(T.3921, 4286, 4491).

Before the jury was sworn, Richardson, still pro se, .expressed
his desire to raise various notions (T.4604-4630). At no tine did

he or M. Dubbeld allege a discovery violation regarding Dr.

20Richardson v. State, 246 So. 2d 771 (Fla. 1971).
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. Reeves, or request a Richardson inquiry be conducted (T.4604-4630).
The next day, April 20, 1995 before trial was to conmence,
Ri chardson requested a continuance (T.4652-66).

M. Dubbeld attenpted to gain a continuance based upon his
al  eged unpreparedness, but the record exhibits he argued several
motions extensively prior to the commencenment of trial (T.4666-87).
Interestingly, at this juncture, Mz, Dubbeld alleged a discovery
violation regarding Mitthew Simons, and requested a Richardson
inquiry (T.4677-87). In keeping with the request, the trial court
conducted the requisite hearing, and determned M. Simons would
be allowed to testify (T.4679-87). No discovery violation was

. al l eged regarding Dr. Reeves, and no Richardson inquiry was
requested (T.4666-87).

Before Dr. Reeves was called as a witness, the record exhibits
the followng matters occurred:

MR POLITIS: Your Honor, the next witness is the
doctor. And he's forthcomng. He had an energency
matter to take care of. He shoul d be here any

mnute now. My | be afforded five, ten mnutes to
take a recess.

MR. DUBBELD: Wiich one?%

2lRichardson’s first claimis that the trial court erred in
allowing a non-disclosed witness, Dr. Reeves, to testify. Yet,
he admts at p.21 of his brief: "At jury selection, the
. prosecutor read Dr. Reeves' nane and disclosed himas a wtness
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MR PCLITIS: Dr. Reeves.
THE COURT: Dr. Reeves.

MR POLITI S: Yes. The nedi cal exam ner for
Vol usia County.

MR DUBBELD: | have to be heard on that.

THE COURT: Okay. l'm going to let the jury step
out and see to refreshnents or sonething outside of
the courtroom So while we're waiting, |'m not
going to put you in the back room Get sone
refreshments. And we'll call you as soon as we're

ready to go again.
The rest of you, stay with ne.

(Whereupon the follow ng proceedings were had out
of the presence of the jury.)

. MR DUBBELD: Your Honor, | may be wong. But |
don't have today an independent recollection --
and, of course, | didn't go through the file for
purposes of ascertaining this. Because | wasn't
getting ready for trial. But | -- perhaps, the
government can say yes or no and show me where they
provided this witness's name to us.

MR.  POLITIS: Be nore than happy to, Judge. 1It’s
in the Court record. W disclosed Dr. Reeves back
at the first trial. Because Dr. Botting was away
on vacation at the tine. But his vacation [was]

for the first tinme. (R3221) .» At p.22 he alleges "Dr. Reeves'

nane was essentially buried in thirty names. (R.3921-22)." As

previously delineated in this brief, Dr. Reeves was nentioned at

least 3 times during voir dire (T.3921, 4286, 4491). M. Dubbeld

remarked, "Wich one?" It would seem notwthstanding M.

Dubbeld’s contention that Dr. Reeves' nane was buried, that he
. heard it or knew Dr. Reeves may testify.
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canceled and ultimately [he] was here.

Dr. Reeves has been listed as a witness for
several nonths, if not four to six nonths. So he's
going to be testifying as to cause and manner of

deat h.

THE COURT:

How is he going to be doing that? Dd

he perform the autopsy?

MR POLITIS: No. And he doesn't have to perform
the autopsy in order to opine as to cause and

manner .

have given himDr. Botting' s autopsy

report and all the other materials with which to
assist himto forrmulate his opinion. And under the
law, he is allowed to formulate his opinion and
give his opinion to the jury.??

THE COURT: Based upon the --

MR PQLITIS:  Exam nation.

THE COURT: autopsy and exam nation perforned by
Dr. Botting in his association.

MR PQLITIS: That's correct, Your Honor.

THE COURT: | think if that's the case, that's
probably going to be permssible, | believe. You
want to check to nake sure you have gotten that
notice.

MR, DUBBELD: If M. Politis said he provided it, |

w |l accept

t he word.

26ee Capehart v. State, 583 So. 2d 1009, 1012 (Fla. 1991).
(Chief Medical Examner could testify regarding cause of death of
murder victim although she had not perforned autopsy, by relying
upon autopsy report, toxicology report, the evidence receipts,

t he photographs of
case.)

the body, and all other paperwork filed in the
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. But getting back again to ny lack of
prepar edness, | am not prepared to argue the

predicate which is necessary for this kind of
busi ness records exception or --

THE COURT: Are you famliar with this doctor?

MR, DUBBELD: I know who he is by reading the
newspaper.?

THE COURT: Okay. You've not had a chance to
previously get his credentials.

VR. DUBBELD: Never talked to himat all.

THE COURT: He is the nedical examner for the
Seventh Judicial Circuit.

MR PQLITIS: For Volusia County, Your Honor.
THE COURT: For Volusia County.

. MR.  POLITIS: Yes, Your Honor. And he has been
previously qualified as an expert in forensic
pathology in excess of 100 tinmes, all the records

and credenti al s. So he is the nedical exam ner.

THE COURT: Anything he is going to testify to
inconsistent to what Dr. Botting testified to?

MR POLITIS: No, Your Honor.
THE COURT: Doesn't have different conclusions?

MR PCLITIS: No, Your Honor. And if he did, that
woul d not be objectionable.

2Mr. Dubbeld’s coy remark is rather disingenuous in Iight
of his long standing crimnal defense practice in Volusia County,
and further conments nade during discussions related to Dr.

Reeves.
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. THE COURT: | know that. But might be a little bit
of a surprise.

MR POQLITIS: No surprises.

THE COURT:  Okay.

MR DUBBELD: We have Dr. Botting under
subpoena. And | guess we're going to have
to put him on to talk about the hairs and
things ofthat sort.24

THE COURT: You may or you may not. | guess we'll
you'll have to evaluate this witness's testinony
and then make your decision accordingly.

MR DUBBELD:  (kay. (T.4767-71)

That was the extent of any discussion prior to Dr. Reeves

. testifying (T.4778-4818). Defendant never requested a R chardson

inquiry before Dr. Reeves testified (T.4767-78).
Dr. Reeves cane up again prior to Detective Ladwig testifying:

MR DUBBELD: | neglected to, in the course of all
t he ot her argunents. What we have is another
difficult situation. M. Politis represented that
he had previously given the name of Dr. Ron Reeves
to us. We've been through the entire file. It's
not there. | asked the clerk to check it this

mor ni ng. | don't see it. | accepted his word as
an officer of the Court.

Now |'m asking that it be substantiated in sone

2pgain, It would seem Richardson (or at |east M. Dubbeld)
not only knew about Dr. Reeves as discussed in the State's
footnote 23, but he took the precaution of having Dr. Botting
subpoenaed. However, he never called Dr. Botting.
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. fashion. Because we might be in a node of noving
for a mistrial,?s

THE COURT: Well, do that after we get through this
phase. W' || have you check the record and see
what you can find.

MR POLITIS: Thank you, Judge. (T.4857)
The State rested its case-in-chief, and the Dr. Reeves matter
was discussed again:

MR DUBBELD: Just so maybe we can start | ooking.
| had a |oose ends pad. And one of the |oose ends
Is this issue regarding whether or not the defense
was given notice as to Dr. Ron Reeves.

THE COURT:  Ch, yes.

VR. DUBBELD: W' ve | ooked. | understand the clerk

has | ooked and can't find it. |'m sure that
. somebody is m staken.

MR POLITIS: Judge, 1'm going to |ook. But |
haven't found it. Because | was,  basically,
focusing my staff on getting the logs. But let ne
give you a brief argument here.

First of all, he has waived any objection to Dr.
Reeves. We announced it during voir dire as to
what potential witnesses. And | will stake ny word
on it, that Dr. Reeves was announced.

Secondly, and nore inportantly, when Dr. Reeves
took the stand, defense counsel said no. That's
okay. It'"s no problem  The Court even asked ne,
is there anything substantially different with Dr.
Reeves' testinony as opposed to Dr. Botting[’'s] .

25T1f it was not apparent before what the defense was about
should be by now.

regarding Dr. Reeves it
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. And | said, no. And as ny word was proven, Dr.
Reeves established cause and manner of death. And
that's it.26

So defense counsel cannot now try and invite sone
type of error by saying, oh, there's a discovery
vi ol ati on. If the Court wants to entertain a
Ri chardson inquiry, fine. Because defense counsel
knew of Dr. Reeves on Monday.

Now, let's play devil's advocate. [f | do. .
find that | inadvertently did not disclose Dr.
Reeves in a tinely fashion, 1in other words by
paper, by verbally doing so, | provided him three
days with which to depose the doctor, if he thought
it was that instrunental.

But the doctor didn't have anything new to say.
He | ooked at Dr. Botting’s report and testified to
t hat . So where is the prejudice.

that matter up further on Mnday. G ve you an
opportunity to look over your records. And we'l |
consider that when we have to. (T.5014)

. THE COURT:  Ckay. | understand that. We'll take

On Monday the matter was revisited for the final time (T.5020-34).
In essence, the R chardson inquiry that Defendant should have
requested prior to Dr. Reeves' testinony took place, and the trial
court ruled as follows:

THE COURT: Wthout knowing nore or hearing nore

evi dence on the natter, | cannot find that there is

any apparent prejudice concerning the witness's

testinony in light of the fact that the testinony
principally went to cause of death.

26TFf it was not waived at voir dire, it certainly was when
. no Richardson inquiry was requested before Dr. Reeves testified.
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So, in sort of a retrospective Richardson sort of
proceeding, |, if | had ny druthers, | would elect
to have had a chance to address all these things
before we got to that testinony. But the way it
unfol ded, nevertheless, | think in a retrospective
way, there's no wevidence to ne that there's
I nproper prejudice to the defendant by the way the
W t ness was summoned and preaented.

| think it could have, had he Dbeen offered for
sonme ot her purposes or expanded in sone way the
testimony, that nmay have created sone problens that
woul d have caused the defense to be conpletely
unprepared for his testinony. But | think it was
evident that an expert in cause of death would be
summoned. That expert's testimony was seemngly
based in large part upon another expert who
previously testified repeatedly and was known to

everyone involved. Certainly known to the
defendant prior, Dbecause of early testinony in
earlier discovery. And | don't know that the

doctor really contributed to anything nore than
what was essentially the nedical exam the original
nmedi cal exam ner's concl usions.

So, for that purpose, if there is error, | think
| would conclude that it was harnl ess. But I'm not
so sure of it in light of this situation that

there's really an error. It just really didn't
quite go the way | would have liked to have had it
gone. It does create an issue that may well have
to be reviewed. (T.5032-34)
First, and forenpst, the State argues that these facts
demonstrate there was no discovery violation regarding Dr. Reeves.
See Esty v. State, 642 So. 2d 1074, 1079 (Fla. 1994) (State did not

conm t

discovery violation by disclosing identity of rebuttal

wi tness on Thursday before Mnday commencenent of trial, and
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defense counsel declined court's offer to depose wtness prior to
his testimony.) ; Smith v. State, 515 So. 2d 182, 183 (Fla. 1987) (No
discovery violation where State submitted an additional wtness
list on the day of trial and defense counsel granted right to
depose additional witnesses.).

In this cause, the prosecutor conplied with its continuing
obligation to disclose pursuant to Fla. R Cim P. 3.220(j) when
he divulged Dr. Reeves nane 3 times during voir dire. "A
Ri chardson inquiry is necessary only when there is a discovery
violation and an objection based on the alleged violation." Bush
v. State, 461 So. 2d 936, 938 (Fla. 1985). Not only did Richardson
fail to allege a discovery violation and request a hearing the
three (3) times Dr. Reeves nane was spoken during voir dire, he
also failed to do the sanme before Dr. Reeves testified.
Ri chardson's argunment focuses on a failure of the State to provide
him with a piece of paper listing Dr. Reeves as a wtness, which
the prosecutor assuned his secretary had done, but  she
i nadvertently neglected to do (T.5026). Richardson's argunment as
to Dr. Reeves is nmere form over substance. See Esty; Smth.

M. Dubbel d conceded such notice was provided during his

argument prior to the trial court's ruling on this mtter:
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MR DUBBELD: . . . As it turns out, the nedical
exam ner's nane never was provided to us. It was
provided during the reading of the witness list.
But if the Court would recall, | was not counsel at
that tinme. And frankly, | wasn't paying as nmuch
attention as | perhaps mght have, had | been
responsible for the duties and obligations that are
conducted in the trial. (T. 5025)

The record belies M. Dubbeld’s representation that he wasn't
paying as much attention as he should have been, as evidenced by
his representation that the defense had Dr. Botting under subpoena,
and Richardson's own listing of Dr. Botting as one of his
witnesses.?” However, even if that was the case, Richardson was pro
ge, it was his responsibility to bring the matter to the trial
court's attention if there was a discovery violation, and he did
not, which leads to the State's next argunent of procedural
default.  See Bush, at 938.

Not only did Richardson fail to object during voir dire, M.
Dubbel d did not object and request a Richardson inquiry prior to
Dr. Reeves testifying (T.4767-71). ™“[IJt was incunbent upon the
appellant to raise a timely objection and thereby allow the trial

court to specifically rule on the issue." Lucas v. State, 376 So.

’Richardson’s representation at p.22 of his brief that his
list of witnesses "mrrored all know w tnesses available to the
State" besides being self-serving, is disingenuous. One need
only conpare and contrast the prosecutor's list with his.
(T.3921-23, 4286-88, 4491-93)
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2d 1149, 1151-52 (Fla. 1979). |f not during voir dire, the matter
should nost definitely have been raised before Dr. Reeves
testified. "Because the rule places the burden upon the trial
judge rather than the parties to initiate the R chardson hearing,
the judge nust be alerted to the necessity of doing so.” Brazell
v. State, 570 So. 2d 919, 921 (Fla. 1990). The judge in this cause
was not afforded such an opportunity. This court has opined
regarding alleged discovery violations and potential prejudice as
follows:

We have repeatedly stressed that possible prejudice

resulting from discovery wviolations is best

addressed and renmedied at the trial | evel .

(Gtations omtted) Not only is the trial court

better equipped to deal wth discovery violations,

if the trial court determnes that a party has been

prejudiced by the violation there are numerous

remedi al sanctions that can be inposed at that

stage of the proceedings. See Fla.R.Crim.P,

3.220 (n) (1).
State v. Schopp, 653 So. 2d 1016, 1021 (Fla. 1995).

Voir dire in this cause covered three days. |f Richardson had
objected at this tine and requested a Richardson inquiry, the trial
court could have quite sinply renedied any prejudice by ordering
that Dr. Reeves be deposed. The sane applies if he had objected

before Dr. Reeves testified. If there was error, it was clearly

invited by Richardson's failure to request a Richardson hearing
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until both sides had rested. H's first point on appeal is waived.
See Suggs v. State, 644 So. 2d 64, 67-68 (Fla. 1994).

If this Court should deem the trial court erred, which the
State does not concede, the record is clearly sufficient to allow
this Court to determne that the defense was not prejudiced by the
State's failure to provide Richardson with Dr. Reeve's nane on a
piece of paper, as the trial court found (T.5034). As the trial
court found, Dr. Reeve's testinony was the sane as Dr. Botting’s;
there were mno surprises.

Ri chardson's alleged prejudice in the State calling Dr. Reeves
instead of Dr. Botting, was quite sinply based upon the fact that
M. Dubbeld had elicited in his cross-examnation of Dr. Botting,
in the first two trials, that there were strands of hair in the
victims clutched hands, and that he had done fingernail scrapings
during the autopsy (T.1888, 3363, 3365-66). At his third trial,
the State stipulated that the strands of hair were not
Ri chardson's.

As regards the fingernail scrapings, Dr. Botting testified at
the second trial that he did not identify any human tissue
(T.3366). Even though the fingernail scrapings had no evidentiary
value, and were obviously a nonsequitur, M. Dubbeld was able to

place this before the jury during his cross-exam nation of Dr.
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Reeves, and the fact that Dr. Botting "would have the best
information" regarding this matter (T.4788-4791, 4806-07, 4814-17),

If Dr. Botting was such a crucial witness to the defense, then
why didn't they call hin? Not only did R chardson have Dr. Botting
listed as his wtness, M. Dubbeld represented: "W have Dr.
Botting under subpoena. And | guess we're going to have to put him
on to talkk about the hairs and things of that sort." (T.4771)
But, Dr. Botting was never called by the defense. Error, if any,
regarding the testinony of Dr. Reeves, was both invited and
harm ess beyond a reasonable doubt. State v. Schopp, supra.

POINT Il

THE TRIAL COURT CORRECTLY EXERCISED | TS DI SCRETI ON
IN CONDUCTING THE TRIAL AS REGARDS ALLEGED
PROSECUTORI AL M SCONDUCT, PARTI CULARLY IN VIEW OF
RI CHARDSON' S FAILURE TO OBJECT.?Z¢
“The proper procedure to take when objectionable coments are
made is to object and request an instruction from the court that
the jury disregard the remarks." Duest v. State, 462 So. 2d 446,
447 (Fla. 1985); citing Ferguson v. State, 417 So. 2d 639 (Fla.

1982). “To preserve an allegedly inproper prosecutorial conmment

for review, a defendant nust object to the coment and nove for a

22The State w |l address each alleged act of msconduct as
they appear at pp.29-45 of his brief.
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mstrial," Alen v. State, 662 So. 2d 323, 328 (Fla. 1995); citing
Parker v. State, 456 So. 24 436, 443 (Fla. 1984). Wher e
prosecutorial msconduct is alleged, a failure to object, request
curative instructions, or nmove for amistrial, constitutes a
procedural bar to raising such on appeal. \Watt v. State, 641 So.
2d 355, 358-59 (Fla. 1994); Street v. State, 636 So. 2d 1297, 1303
(Fla. 1994); Walton v. State, 547 So. 24 622, 625 (Fla. 1989);
Smth v. State, 515 So. 2d 182, 183 (Fla. 1987). "NMoreover, a
mstrial is appropriate only when the error commtted was so
prejudicial as to vitiate the entire trial." Duest v. State,

supra, at 448; citing Cobb v. State, 376 so. 2d 230 (Fla. 1979).

. A. cations on Not of ‘

Ri chardson's first issue concerns a stipulation entered into
bet ween hinself and the prosecutor regarding an audi o recorded
statement made by his father, James R chardson (RrR.321-22). First,
his argunent at p.30 of his brief that the State engaged ‘in
critical conmunications with the Appellant which were not of
record," regarding the stipulation, is waived for purposes of this
appeal . Al though this specific argument was made before his first
trial, 1t was not nmade at either his second or third trials

(T.3139-55, T.4607-4617).

Second, Richardson relies upon Fla. R OGim P. 3.171 as
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authority for his position that comunications with him regarding
the stipulation had to be on the record. However, Rule 3.171
concerns ‘Plea D scussions and Agreenents.” When Ri chardson
entered into this stipulation, he had requested to represent
hinsel f, a proper Faretta inquiry had been conducted, and he was in

fact pro se (R 279, 301-06, 308-18, 321-30).%

The right to defend is personal. The defendant,
and not his lawer or the State, will bear the
personal consequences of a conviction. It is the

defendant, therefore, who nust be free personally
to decide whether in his particular case counsel is
to his advantage. And although he may conduct his

2Richardson was pro se at the time he entered the
stipulation, as evidenced by nyriad pleadings filed after his
notion to proceed pro se dated Decenber 14, 1993, and filed in
open court the same day. On Decenber 8, 1993, Paul Dubbeld, who
was court appointed on Septenber 20, 1993, after the Public
Defender nmoved to withdraw, filed a ‘Mtion for Carification of
Status of Counsel." (R.258-278)

As undersigned counsel was preparing this brief, he realized
there was a hearing on Decenber 14, 1993, which had not been
transcribed and inmrediately contacted Reba Carter with the
Volusia County Cerk's Ofice. She discovered a Crcuit Court
Action Form for that day, which indicated Richardson's motion to
represent hinself was granted, and that M. Dubbeld was
discharged. Wth this information, she inmediately contacted the
official court reporter. George Vouvakis personally telephoned
undersi gned counsel to inform himthat a hearing did in fact
occur on Decenmber 14, 1993, but the notes were not available
because the reporter for that day disappeared. An affidavit from
himto that affect is in the supplenental record, as is the
Crcuit Court Action Form

Gven Judge Gaziano's care regarding Faretta inquiries each
time Richardson requested to proceed pro se, the State wll
presume that such an inquiry took place on Decenber 14, 1993.
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own defense ultinmately to his own detrinent, his
choice nmust be honored out of “that respect fox the
i ndi vidual which is the lifeblood of the law.”
(Citation omtted.)
Faretta v. California, supra, at 834. The stipul ati on was not
entered during the course of plea negotiations while he was
unrepresented, rather it occurred while Richardson was representing
hi nsel f and preparing for trial. Besides, Ri chardson's own
correspondence to the prosecutor, dated June 17, 1994, records the
substance of comunications regarding the stipulation (R.305-06).
Because of Richardson's factual representations, the State is

compel led to include the following matters for purposes of context.

On August 1 and August 2, 1994, jury selection commenced for
Richardson's first trial (T.665-1033). At the outset, the trial
court conducted a Faretta inquiry, and allowed Richardson to
continue to proceed pro se (T.e65-66). At the conclusion of the
first day of voir dire, the prosecutor announced for the record:

MR PQLITIS:  Your Honor, there's only one matter |

just wanted to bring briefly to put on the record.

M. Richardson and | had a brief conversation this

af t er noon,

| previously filed a stipulation not to call his
father as a witness in lieu of introducing a
cassette tape, and we have reinforced and confirnmed

that that stipulation is still honorable.

So | just wanted to bring that to your attention.
No objection, M. Richardson.
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MR. Rl CHARDSON: No objection, Your  Honor.
(T.1015)

Wien the trial court queried whether Richardson wanted his
father present, Richardson began to conplain that he entered the
stipulation under duress because his father was ill (T.1016-17).
The trial court stated:

THE  COURT: If you want to wthdraw that
stipul ation, "Il allow you to wthdraw the
stipulation and M. Politis can seek to have your

father brought down here.

MR RI CHARDSON: You just didn't hear nothing I
j ust said. (T. 1017)

The trial court responded that it had heard him and repeated the
. offer for him to wthdraw the stipulation (T.1017). Ri chardson
responded: ‘The strain and stress would kill him (T.1018).” The

prosecutor explained the circunmstances surrounding the stipulation

as follows:
MR. POLITI S: Judge, let nme explain the
ci rcunst ances. As an officer of the Court, we

entertained these negotiations the latter part of
June, early part of July.

| gave him possible scenarios where we could
ei ther do, one, avideotape deposition, or bring
his father down here and do a videotape deposition
and perpetuate testinony. (T.1018)

Ri chardson interrupted wth coments relating to his father's

heal t h:
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. MR RICHARDSON: And you told ne if | didn't sign
it, you was going to bring ny father down here
whether it was going to kill him or not.

MR POLITIS: That's right.
MR, RI CHARDSON:  Thank you.

MR POLITIS: He is correct -- no, 3 didn't say
whet her 1t would Xxill him or not.

MR RICHARDSON:  You know it's going to kill him
so that's what you said.

THE COURT: M. R chardson, just be quiet.

MR POLITIS: | told the defendant that based on
his representations, | would not take any steps to
perfect the state's ability to secure his father's
t esti nony.
And based on those representations, he agreed and
. conpletely understood that | would be allowed to

introduce the cassette tape, because that's all |
wanted his father for. (T.1019)

Argunment continued with Richardson ultimtely saying: “I
don't want to pull my stipulation back (T.101020-22).” M. Dubbeld

entered his two cents as follows:

MR DUBBELD: | think this is a good exanple of why

we have a rule t hat requires t hat any
conmuni cations from the office of the state

attorney to sonebody who is unrepresented need be
of record.

And | would ask the Court to instruct M. Politis
to conduct hinself accordingly. | think we do have
that problem going on here.

THE COURT: ['mjust going to say this --
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M. R CHARDSON: | signed it. Don't tell ne to
shut up. ['mny own |awer. M. Politis didn't do
nothing wrong.

The only thing he did wong is -- what they call
that -- character, when h -- his character right
now on that issue.

That's the only thing that's wong with you, M.
Politis. | have no disrespect for you. It's just
the character of the way you want to put that
docunment and that tape into this trial.

That's all. O her than that, | got no problem
with you, M. Politis. If | didn't have no respect
for you, I'd call you Mchael sonething else.

But, Your Honor, | done made ny ruling. He's ny
advi sor. | done made ny ruling to you.

THE COURT: | understand, M. Richardson, but I'm

also advising M. Politis that he pursues whatever

action he pursues with you on an individual basis

off the record at his own risk, and whatever the

consequences may be, so be it.3°
Argunent was concluded on this nmatter with Richardson w shing M.
Politis “a nice day » (T.1023-24). The next norning Richardson
announced he wanted M. Dubbeld to represent him and the trial

court continued the trial until the mddle of Septenber (T.1030-

33). Judge Graziano ultimately recused herself from the case, and

3pagain, Richardson was his own counsel. \Wat the
prosecutor engaged in with him regarding the stipulation is
comon practice with defense counsel. There was nothing
I nappropriate about it. R chardson was the man to speak to about
it
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. Judge Hammond took over (R 401).
M. Dubbeld argued the w thdrawal of stipulation before Judge

Hammond at least three tinmes before it was introduced at
Richardson's first trial (T.1709-18, 1895-97, 1915, 2085-2109,
2113-16). In keeping with the State's procedural bar argument,
nowhere did M. Dubbeld raise the issue of failure to record
comruni cations to Judge Hammond. Judge Hammond ruled as foll ows:

THE COURT: | note the stipulation entered into by
M. R chardson and M. Politis back in July of 1994
and filed with the court at that time said that the
cassette tape containing the voice of the
defendant's father, J.M Richardson, was to be
admtted into evidence in its entirety wthout any
objection at trial.

. | will not permt it in its entirety, but ['Il

permt in those things that | have indicated are
rel evant. And there shall be admtted into the
evidence -- and | think I need to tell the jury

that by stipulation, these comments which are
presented and put into evidence for their
consi derati on. (T.2107-08)

The record exhibits that as late as January of 1995, only a
few weeks before his second trial, R chardson stipulated as
follows:

| do hereby stipulate that the prior statenent
read into the record during the State's case in
chief which purportedly cane from nmy father, Janes

R chardson, wll yet again be read into the record.
(R.462)

This stipulation was signed by both Richardson and M. Dubbeld.
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. Prior to the second trial, which commenced on February 13,

1995, M. Dubbeld represented to the trial court:

Regarding the question of whether or not we have
engaged in a stipulation with the state regarding
the words issued to the father who is now deceased
-- now, that is M. Richardson's father, we took
the position then, as we take now, we have
withdrawn from the stipulation. (T 3139

The prosecutor rejoined:

MR POLITIS: Well, Your Honor, first of all, we
gathered information that Mr. Richardson is now
deceased just recently. |, all along, told them
that if you are going to withdraw it-- and | even
sent the letter to M. Dubbeld a long time ago when
the defendant entered into the witten stipulation,
which is part of the court record. If you are
withdrawng fromthe stipulation, let nme know
imrediately so | may make arrangenents to take the

. deposition or do a motion to perpetuate testinony.
And, as the Court was very well famliar, we were
prepared to do that during the trial. However, at
the previous trial, we were in agreement that this
redacted version would be read to the jury, and
that's . . . exactly what was done, pursuant to the
stipul ation. The defense counsel did not |ose his
final rebuttal closing as a result of that. So
we're to go forward again wth the sanme
stipul ation.

They never communicated to us that M. Richardson
was deceased. They never communicated to us that
they were going to withdraw the stipulation. And
now to say that the Court is not going to honor the
stipulation that we had before would seriously
prejudice the state, because we were ready, willing
and able to do a notion to perpetuate testinony
and, in fact, filed that mtion with the Court a
long, long time ago. (T.3142-43)
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Again, at the second trial, Richardson did not raise the argunent
he now rai ses regardi ng recordi ng comuni cations (T.3139-3153).
The trial court's ruling fromthe first trial regarding the
stipulation renmained for the second trial (T.3154-55).

At the third trial, Richardson, initially prose,argued he
was coerced into signing the stipulation, because his father was
i1l (T.4607-17). He did not argue that his communications with the
prosecutor regarding the stipulation were not of record (T.4607-
17). The trial court stood on its earlier rulings (T.4617). Prior
to his father's redacted statement being introduced, M. Dubbeld,
who had resumed representing Richardson, nerely voiced a continuing
objection, wthout challenging the |ack of communications on record
(T.5002).

At the risk of being redundant, Richardson's argument here is
wai ved. Even if it were not, given the factual circumnstances,
there was no prosecutorial m sconduct. Ri chardson coul d have
withdrawn the stipulation, and allowed the State the opportunity to
perpetuate his father's testimony. He did not, and invited error
in so doing. H's father died, and the State had no choice but to
rely on Richardson's original stipulation.

Error, if any, was harnless beyond a reasonable doubt. State

V. DiGuilio, 491 So. 2d 1139 (Fla. 1986). H's father's statenent
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was redacted, and irrelevant, prejudicial portions were deleted.
The relevant portion, concerning his needing noney to get out of
town because he had nurdered soneone, was cunulative to his own
confession, submtted prior to his father's statement, in which he
admtted nurdering someone besides Ms. Lee (T.4874) .»
B. Detective John Ladwig

The State takes exception to Richardson's conclusion at p.32
of his brief that this Court's "opinion on that same case reflects
that Ladwig has no regard for his obligations to the oath.”3? Terry
v. State, 668 so. 2d 954 (Fla. 1996). First, the State noves to
strike this portion of his argunent on the authority of Johnson v.
State, 660 So. 2d 648, 653 (Fla. 1995). Second, there was no
finding by the trial judge in Terry that Detective Ladwig
intentionally Ilied about his know edge of Butler. Third,
Detective Ladwig’s credibility in this cause is supported by the
trial court's rulings on Richardson's notion to suppress his

conf essi ons. Ri chardson's argunent here is procedurally barred.

AKevin Fl oyd

2Rjchardson attenpted to nmake this an issue in this cause
by noving to relinquish, wth an attached order issued by Judge
Briese in the cause of State v. Terry, Cr. Case No. 92-33929
(Judicial Notice own files.) This Court denied his notion. He
is now attenmpting to bring in through the back door what he could
not through the front door.
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Further, Detective Ladwig’s credibility was inplicitly upheld by
the trial court's rulings, and this determnation cones to this
court clothed with a presunption of correctness. \Wasko v. State,

505 So. 2d 1314 (Fla. 1987).

C Aponvmous Letter to Hepnry Christian.

The Court established the paraneters of this matter, as far as
potential coments in opening statements, as follows:

THE COURT: As | understood it, there were sone
concerns by the state that sone reference would be
made to the content of a letter that is either
known at this time to exist or its content is
certainly in question even the author of the letter
I's unknown and is unsubstanti ated.

| don't think | would have any problem
referencing, by counsel, that a letter of some kind
pertaining presumably to this case had been
received or lost or sonmething on the discussion
that there was some |ack of diligence on somebody's
part.

But to suggest the content of the letter and what
was represented in the letter, who authored the
letter, accuracy of the letter, none of those
t hings. If there is no evidence, as | understand
to support those discussions that would be
adm ssible. And they should not be referenced.

But if you wish to comment upon |osing of
evidence or sonething of that nature, | think --
or, something that mght be evidence in the case, |
think that would be, perhaps, appropriate

But not reference to the content of sonething
that would not be adm ssible, would be at best
hear say. Probably not even that. Maybe those

47




[don’t] even rise to the level of hearsay. Then I

don't think that would be appropriate. 1711 limt

you in regard to that. (T.4667-68)

Richardson called Chief Crow, who proffered that he received
a letter fromM. Christian, read the letter, determned it did not
make nmuch sense, and gave the letter back to M. Christian
(T.5132). However, Chief Crow added that he turned both the letter
and M. Christian over to his subordinate, Lt. Evans, who was
instructed to check the evidence (T.5132). Under  cross-
exam nation, Chief Crow said the letter contained the nanmes of 2
i ndividual s who were suspected of conmmtting nunerous robberies and
burglaries in the area (T.5133). Chief Crow further proffered
“,,.there ig absolutely no evidence whatsoever that this letter had
named 2 other individuals who mght have nurdered M ss Lee
(T.5134) .~
M. Christian proffered that Ms. Lee was his next-door

nei ghbor (T.5135).3 He received an unsigned letter, and did not
recall the names of the individuals who were mentioned (T.5135-36).
After reading the letter, Chief Crow allegedly said something to
the effect of “we already have these 2 boys (T.5136).”  Under

cross-examnation M. Christian explained that Chief Crow said the

¥Mr. Christian testified he was 89-years-old (T.5141).
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. police already had the 2 boys in custody (T.5139-40).
M. Dubbeld argued the mssing letter constituted a Brady
viol ation (T.5150-56) .3 The trial court ruled as follows:

THE COURT: Ckay. In reviewing the information
you've provided concerning Brady, it strikes ne --
and also in light of the proffer that has been
made, | don't believe there is any basis to
conclude that the State or the Government possessed
evidence favorable to the defendant that has been

failed to be proffered or presented or nade to
def ense counsel.

The best | think one ovw reach is that sonebody,
| guess that could have been anybody, wote sone
kind of letter expressing sone kind of concern to
| aw enforcenent. In light of what Chief Crow and
M. [Christian] suggested, it would appear to have
had no evidentiary value. | can hardly fathom that
such information would be, in any way constitute

. evidence in this case. Nor do | perceive that any
of it would have affected the outcome of this case.
(T.5156-57)

M. Dubbeld further argued that M. Christian's deposition
“inescapably leads the Court to the conclusion that that is

favorabl e evidence that was destroyed (T.5158).” The trial court

di sagr eed:

THE COURT: And if there is sone inconsistencies in
it, | guess I'mat liberty to discern what | think
is nost appropriate, | think borne out by what both
of the wtnesses say as to content. | think at
best one can speculate on what this letter was or
was not about. But | don't think it's in any way

. #pBrady v. Maryland, 373 U S 83 (1963).
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. consi dered appropriately material or evidence that
had been wllfully wthheld or treated. or that
had really any bearing on this case whatsoever.

| do not find, from what's been said, that it
does appear to have or in any way would be
appropriate to even necessarily consider in this
case. | don't think it would even be evi dence,
from what they've suggested.

Peopl e make accusations in letters. Peopl e nake
accusations in the press. That's not evidence, nor
is it even in any way credible or reliable to |ead

to suspicion. It's even less, even if there were
accusations nade against specific individuals, the
fact that it was not signed is -- you know,

whenever police officers or individuals suspicion
[sic] or believe as a result of street runor or
whatever, it just does not nake it evidence subject
of proper Brady challenge. And I just don't find
that the defense's position on that issue has

. nmerit.

| appreciate your argument. And |'ve considered

it and find it without merit. | think I'mready to
proceed with the argument. You get to go first.
(T.5159)

The trial court's ruling on this matter is presumed to be correct,
and is in fact correct. Wwasko v. State, supra.

Ri chardson, at p.36 of his brief, correctly cites what he nust
show to prove a Brady violation existed regarding this letter, and
the facts denonstrate he fails to make it pass the first prong:

(1) that the  Governnent possessed evi dence
favorable to the defendant (including inpeachment

evidence); (2) that the defendant does not possess
the evidence nor could he obtain it hinself wth

I any reasonable diligence; (3) that the prosecution
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. suppressed the favorable evidence; and (4) that had
the evidence been disclosed to the defense, a
reasonable probability exists that the outcone of
the proceedings would have been different.
Hegwood v State, 575 So. 2d 170 (Fla. 1991), guoting United States
V. Meros, 866 F.2d4 1304, 1308 (11th Gr. 1989) (In Hegwood, the
prosecutor decided not to call a witness. The state did not know
her testinony would be favorable to defendant, defendant had equal
access to her testinony, the prosecution did not suppress favorable
evidence, and due to discrepancies between testinmony and evidence
produced at trial, no reasonable probability that the outcone would
have been different.); See also, Sims v. State, 602 So. 2d 1253
. (Fla. 1992) (Evidence of another suspect speculative and docunent
not material.)
Ri chardson's editorializing argunent regarding an all eged
Brady violation is devoid of nerit. There was none. Even if there

was such an anonynmous letter, it would not have been admissible.3s

Further, fromthe facts, it would have not have exonerated

3The State would note the following statement nade by
Richardson at p.37 of his brief: »“Mr. R chardson could not
possibly have delivered the letter in that he has been
I ncarcerated since February 14, 1991 on an unrelated case.”
First, why would he even argue this if it wasn't a possibility?
Second, not to belabor the obvious, it was a possibility. Merely
because Richardson was incarcerated, does not nean he could not

. have nailed an anonymous letter to M. Christian.
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Ri chardson. Therefore, there is not a reasonable probability the
outcone would have been different. Error, if any, was harniess
beyond a reasonable doubt. Smth v. State, 500 So. 24 125 (Fla.
1989) .

D. Strands of Hair in the Victim’s Hands.

Ri chardson's claim concerning the prosecutor's comment
regarding strands of hair found clutched in M. Lee's hands, is
procedural ly barred. Although he objected, he did not nove for a
mstrial (T.5204-06). Spencer v. State, 645 So. 2d 377, 382-383
(Fla. 1994); walton v. State, 547 so. 24 622, 625 (Fla. 1989).

Any error was harm ess beyond a reasonable doubt.  Spencer v.
State, gupra, at 382-383 (Prosecutor's statement during closing
argunment of first-degree nurder trial, that victim "answered the
door with the rifle in her hand" when friend visited her on night
before she was killed, inproperly referred to facts not in evidence
but did not require mstrial.); Watts v. State, 593 So. 2d 198, 203
(Fla. 1992) (Prosecutor's statement during guilt-phase closing
argument that "we are also here today because [victims wife'sl
life will never be the sane" was inproper, as it only served to
improperly inflame jury's enotions, but any error was harm ess
because, on the record, there was no reasonable possibility that
conment affected verdict.). It would have been different if the
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prosecutor had argued the hairs were Richardson's, after he
stipulated they were not.?3*

Richardson alleges at pp.40-41 of his brief that the
"prosecutor inproperly vouched for the credibility of the officers
that testified in the proceedings below (T.5240).” There was no
cont enpor aneous objection, request for a curative instruction, or
motion for mistrial (T.5240). This claim is procedurally barred
for failure to object. Error, if any, was harnl ess beyond a
reasonabl e doubt. State v. DiGuilio, supra.

F. Fair Reply.
At p.42 of his brief, Richardson conplains of the prosecutor's

comments in closing argument, nmade in rebuttal to his closing

3¢Mr, Dubbeld also went outside the record when he argued:
‘No, the autopsy report reflects that clunps of black hair were
in her dead hands. dunps of hair (T.5249).”

For this Court's edification, the deposition of Marta
Strawser, FDLE Crine Analyst, who did the hair analysis,
indicates this nmatter is nothing nore than a red herring (D.215-
216) . She testified there were 6 Negroid head hairs and
fragments found in Carolyn Lee's right hand, which were
m croscopically like her known hair sample (D.215). There were
also sonme other Negroid head hairs and fragments which were not
suitable for conparison purposes (D.215). She could not rule
them out as belonging to Richardson or M. Lee (T.215). |n the
victims left hand was 1 Caucasian body hair fragment, a
peripheral Caucasian head hair and 4 Negroid head hair fragnents
not suitable for conparison purposes (D.216).
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argument, where he questioned the State's failure to play a
videotape of the crine scene (T.5169-72, 5200-01).3" Richardson
further argues at p. 42 that he nade a tinely objection. However,
his objection was nerely a general one of "inproper argument,” to
which the State rejoined that he opened the door (T.5201-02). The
trial court noted the objection, and allowed the prosecutor to
proceed.

Ri chardson also complains at p.42, "the State attenpted to
shift the burden of proof nunerous times." He cites the
prosecutor's remarks regarding the video, and conments about Dr.
Botting as exanples (T.5200-02, 5209, 5245). Yet, at no time did
he voice an objection that the State was attenpting to shift the
burden of proof. At p.43 of his brief he concedes his failure to
obj ect .

The prosecutor's coments regardi ng the videotape and Dr.
Botting were “fair reply." Barwick v. State, 660 So. 2d 685 (Fla.
1995) ; Wiornos v. State, 644 So. 24 1012 (Fla. 1994); Garcia v.
State, 644 So, 2d 59 (Fla. 1994); Street v. State, 636 So. 2d 1297

(Fla. 1994); Ferguson v. State, 417 So. 2d 639, 641-42 (Fla. 1982).

¥The State objected at one point, arguing M. Dubbeld
"cannot comment on what item of evidence could show if it hasn't
been introduced in evidence (T.5170).” The trial court gave the
defense wide latitude in closing argunent.
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Even if the prosecutor's conments were objectionable on sone

obvious ground, Richardson failed to follow the proper procedure.

Id. In none of the conplained of instances did he request a

curative instruction, or nove for a mstrial. Id.  FEror, jf any,

was harml ess beyond a reasonabl e doubt. State v. DiGuilio, Supra.
POINT 111

THE- TRIAL COURT CORRECTLY EXERCI SED ITS WDE
DI SCRETION IN MATTERS PERTAINNNG TO THE ADM SSI ON
OF EVIDENCE, WHERE | T ALLONED THE ADM SSI ON OF
Rl CHARDSON' S STATEMENTS.
Rather than presenting the State's rendition of the factual
ci rcunstances surrounding Richardson's confessions, it wll present

the trial court's findings of fact regarding this matter, which of
course are afforded apresunption of correctness.®® enry v, State,
613 So. 2d 429 (Fla. 1991).

After allow ng extensive argument at Richardson's first trial
on his confessions to Detective Ladwig on Novenber 21 and 22, 1991,
Judge Hammond took the matter under advi senent the evening of
Cctober 5, 1994, entertained further argument the norni ng of
Cctober 6th (T.1937-60), and commented to M. Dubbeld as follows:

THE COURT: Let me save you sonme breath there. |
can't find anywhere in the record that would |ead

¥petective Ladwig’s testinony at the Suppression Hearing
can be found at T.5-116.
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. me to the conclusion she [Judge G aziano] addressed
this problem and this issue precisely.? This
statenent was a subject of a notion to suppress but
on a different basis. And it looks to me like that

was the notion. | don't think she could have ruled
on it on another basis other than what was raised
in the notion. | don't think the DCA could have

ruled on nore than what she ruled on or addressed
nore than what the issues were before her.

So I'm reasonable [sic] satisfied that this issue
is a particularly new one to this. Now, it may be
that they all knew that this problem existed. |
don't know. But it's not on the record and r’m
inclined to say that | cannot conclude that this
has been properly addressed before, if that spares
you anyt hing. (T. 1958)

Judge Hanmond entertained further argunment and ruled accordingly:

THE COURT: | have reflected on this problem and
|"ve |looked it over and thought about it at |ength.
. It is a peculiar problem One I think that springs

from any situation where a lay person represents
themsel ves [sic] in the case.

W remnd people who choose to represent
themselves of the following fact of the peculiar
probl ens that may occur, that it's unwse to do
such a thing as Faretta has taught us to do. And
yet| we still have people who believe it's in their
interest and they have the right under certain
circumstances to be their own attorneys.

The testimony that's before me is fromthe police
officer who describes his recollection as best he
can of the incident and how it canme to be. And
it's ny interpretation of that testinony that what
he's saying is that there was no negotiations. I

¥That R chardson's confessions were allegedly pursuant to

pl ea negotiations.
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. guess asa detective maybe he wasn't really in a
position to negotiate a plea, anyway. But even if
he were, it's undisputed at this point that he was
t here. The negotiations ceased. And for sone
reason, perhaps known only to the accused, he
decided to make an oral statenent.

And it well may be he thought that that had sone
benefit or sone relief to him The reason for that

maybe escapes ne. It seened to be the big issue as
to whether it was recorded or not. Maybe t he
defendant didn't wunderstand that -- didn't matter

whether it was recorded or not asto whether it
could be used against him

But at any rate, it appears he knowingly nmade

this statenment of his own volition. And at this
tine, under the rule, | don't believe it was -- and
under the testinony presented, it was not a
violation of four ten to admt such a rule -- or

such a confession or statement. And so |'m going
. to deny the notion. (T.1960-62)

At Richardson's third trial, the trial court adhered to its
original ruling in the first trial as follows:

THE COURT: | would say this, that there probably
should be no testinony offered through Oficer

Ladwig in the direct as to the content of any offer
or plea bargain.

As | understand, the state's position is that
there never was an agreenment, that it was rejected,
but that there was a confession, verbally, offered,
notw t hstandi ng any plea bargains or negotiations =«
- extra negotiations.

The offer to negotiate the ternms of that
settlenment or negotiations should not be offered or
proffered by the state in its case-in-chief. It
may eventually cone up. but in light of the
objection to it, | would say it should not.
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Those things that the state says were -- and can
present evidence and were not a part of the
negotiations but occurred as a result of the
volition of the accused to give a statement or to
make a statement, that is not precluded.

But any negotiations or terns -- | think the fact
that there may have been negotiations is not,
maybe, a big issue. But the terns of any

negotiations should not be offered by the state.
If the defense wishes to go into them | would say
that this nmay, perhaps, be permssible. (T.4851-
52)

This Court has applied the federal courts' narrow construction
of Rule 11(e) (6) to Fla. R COim p, 3.172(h) by adopting the two
tiered analysis from United States v. Robertson, 582 F,2d 1356 (5th
Cr. 1978), for determning whether a statenment should be excluded
because it was made during plea negotiations. G oover v. State,
458 So. 2d 226, 228 (Fla. 1984). That two tiered analysis was
presented by this Court as follows:

[Wle agree that any statenment nmade in connection
with a plea or an offer to plead is inadmssible.
Section 90.410, Fla. Stat. (1981). However, we do
not believe that unsolicited, unilateral statements
are under the aegis of this evidentiary statute.
In construing the simlarly worded Federal Rule of
Crimnal Procedure 11(e) (6), the federal courts
have held that before excluding statenents nade
during a plea negotiation a "trial court must apply
a two-tiered analysis and determne, first, whether
the accused exhibits an actual subj ective
expectation to negotiate a plea at the time of the
di scussion, and, second, whet her the accused's
expectation was reasonable give the totality of the
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objective circunstances.” (Citations onitted.)
Bottoson v. State, 443 So. 24 962, 965 (Fla. 1983) (Appellant's
expectation that he was involved in a plea negotiation was not
reasonable.); See also, Stevens v. State, 419 So. 2d 1058, 1061-62
(Fla. 1982).

Ri chardson, of course, argues he had a subjective expectation
to negotiate a plea at the tine of the confession. However, in
light of the trial court's factual finding that "the negotiations
ceased,"” (T.1961) his expectation was unreasonable. Further, it is
questionabl e whether he had a subjective expectation to begin wth.
Richardson, with 18 prior felony convictions, was well versed in
our crimnal justice system One need only review the record in
this cause to understand his manipulative capabilities.

Judge Hanmmond commented:  “And for sone reason, perhaps known
only to the accused, he decided to make an oral statement(T.1961).”"
He refused to tape record or wite down his confession regarding
the heinous nurder of Ms. Lee, because he knew when push cane to
shove it would become a swearing match between him and Detective
Ladwig. He called Detective Ladwig a "liar" throughout all 3

trials, and continues to do so on appeal.?® This was in fact the

“pp.32, 39, 51 of his brief. Call one sonething |ong
enough and soneone may come to believe it. This may explain why
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cornerstone of his defense.

However, the trial court, who had the opportunity to observe
both Richardson and Detective Ladwig testify, found Richardson's
credibility wanting, not Detective Ladw g's. The United States
Suprenme Court has opined:

Wien findings are based on determnations
regarding the credibility of wtnesses, Rule 52(a)
demands even greater deference to the trial court's
findings; for only the trial judge can be aware of
the variations in deneanor and tone of voice that
bear so heavily on the listener's understanding of
and belief in what is said. (Citation omtted.)
But when a trial judge's finding is based on his

decision to credit the testinony of one of two or
more W tnesses, each of whom has told a coherent

and facially plausible story that 1is not

contradicted by extrinsic evidence, that finding,

if not internally inconsistent, can virtually never

be clear error. (Citation omtted.)
Anderson v. City of Bessenmer City, N.C, 470 US 564, 105 S C.
1504, 1512, 84 L.Ed.2d 518 (1985).

For purposes of clarification, Richardson's statements given

to Detective Ladwig on Novenber 21 and 22, 1991, were found to be
adm ssi bl e by Judge Graziano, but she suppressed his statenent

given the day of the nurder, February 14, 1991 (R.209-210). As

Judge Hammond noted, the November 21st and 22nd statenents were not

there were 2 hung juries. This fact is of no consequence to this
cause, because those trials are nullities.
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chal l enged before Judge Graziano on the same basis that they were
before him The Fifth District reversed Judge G aziano's
suppression of Richardson's statement given February 14, 1991, and
Judge Hammond adhered to that ruling. However, the Fifth District
did not entertain a challenge to R chardson's statenments given
Novenber 21 and 22, 1991, because Judge Gaziano found them to be
adm ssible, and Richardson did not cross-appeal her ruling when the
State challenged that which she did suppress (R.247-257; SR).
State v. Richardson, supra. In light of the aforenentioned
authorities, the trial judge correctly adhered to the law of the
case concerning Richardson's February 14, 1991, statement, and
correctly exercised its discretion regarding his November 21 and 22
1991, statenents.

POINT IV

THE TRIAL COURT CORRECTLY EXERCISED |TS DI SCRETION
I N DENYI NG RI CHARDSON' S CHALLENGE TO THE VEN RE AND
RELATED MOTIONS TO DI SM SS.

Hendrix v. State, 637 So. 2d 916, 920 (Fla. 1994), is
di spositive of Richardson's third claim

Hendrix next claims that African-Americans were
under represented in the pool from which the jury
was sel ected. Lake County sel ects prospective
jurors from voter registration |lists, and Hendrix
presented statistical evidence prior to trial
showing a disparity between the percentage of
African-American residents in Lake County and the
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percentage of African-Anerican registered voters.
Hendri x's conclusions, however, are based in part
on estimates and projections, and this Court has
previously ruled that voter registration lists are
a perm ssible neans of selecting venirepersons,
even where m nor variations betweenthe nunber of

residents and registered voters exist. Bryant wv.
State, 386 So. 2d 237 (Fla. 1980). W find no
error.

See also, Johnson v, State, 660 So. 24 648, 661 (Fla. 1995).

On Decenber 16, 1994, before Richardson's second trial, M.
Dubbeld filed a Mdtion to Dismss Indictnment and an Amrended
Chal l enge to Panel, which contrasted the percentage of black
registered voters with the black population of Volusia County
(R.445-450). These notions were argued before the second trial and
denied by the trial court, and when they were renewed at the third
trial, the court stood on its ruling (T.2835-49, 4050-52).
Therefore, for purposes of this claim it is necessary to review
the ruling prior to the second trial (T.2834-2850).

Al t hough Richardson does not divulge at p.55 of his brief the
source for his percentages regarding the African-American comunity
residing in Volusia County, as contrasted to the registered voters,
the transcript of the second trial exhibits:

MR DUBBELD: . . . And the notion that | filed had
wth it the latest census statistic, but we're not
even close to the conposition of the black

community as it applies to the panel that we are
attenpting to select this jury from So |'m going
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. to nove to strike the panel and I'm just wondering
when you want me to do that. (T. 2835)

The trial court's view on the notions is seen as follows:

THE COURT: | think ny understanding of how the
venire is chosen and how all citizens that are
licensed or are residents fulfill the requirenents

of serving on a jury, which, to ny understanding,
does not preclude anyone because of race, creed,
national origin or any other reason, but is purely
a conputer selection on the people who are
permtted to serve on jurors in the state. And |
don't know of anything that would refute that. |
can understand, in any particular panel, there nay
seemto be a lack of representatives of certain
groups of our society. Like, 1'm not sure about
it, but it doesn't seem to nme that we've had
anybody of Latin nationality or ancestry on the
panel . ['m not sure about that. | imagine we've
got a significant nunber of people of that
background and ancestry in our conmunity, but the

. exi stence of that, fromtinme to tinme, of panels
comng out that way doesn't strike ne as, that it
creates a problem

Under the law, and in logic and reason, not every
single panel is going to have some proportionate
representation of some cross-section of our
conmmuni ty. | see, in other areas of the circuit,
that black citizens are of a |lesser proportions
than white, because they are in a smaller sized
group of people in the comunity. But they play a
very active role in many of our grand jurors, they
play an active role in our juries when they serve.
And | know of no reason why they've been -- why
there has been mnority exclusion or they' ve been
not fairly chosen or given an opportunity to
partici pate. And | don't know of any situation
that may exist here.

| appreciate your concern about the lack of this
perceived disproportionate representation that you
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referenced, but | know of no reason that | can
discern that this is inproperly done or results to
some selective process or exclusionary process that
woul d preclude various nenbers of our comunity
from participating and serving. It just happens to
fall like that fromtime to tine and we don't have
quite the nunber that seemto be represented in the
comunity, to my know edge. (T.2836-37)

The trial court allowed M. Dubbeld to create his record regarding
this claim and denied the challenge (T.2837-48).

Wen it was raised by Richardson, pro se, at his third trial,
the trial court stood on its ruling (T.4050-52). The trial court
correctly exercised its discretion on this mtter. There was no

error.

EOINT V

THE DI STRICT COURT OF APPEAL OF FLORI DA, FIFTH
DI STRICT, CORRECTLY ACCEPTED JURI SDI CTI ON REGARDI NG
A PRE-TRIAL ORDER EXCLUDI NG EVI DENCE, AND ITS
DECISION IS THE LAW OF THE CASE.

The Fifth District ruled accordingly, concerning its
jurisdiction over a pre-trial order excluding evidence:

Pursuant to rule 9.140(c) (1) (B), we conclude that
the state nmay appeal the trial court's order to the
extent that the order suppress the adm ssions of
Ri chardson made to his father (item 3) and to the
police (item 6). See State v, Brea, 530 So.2d 924
(Fla. 1988); State v. Palmore, 495 So.2d 1170 (Fla.
1986) . See also State v. Hale, 505 So.2d 1109
(Fla. 5th DCA 1986); State v. Evans, 462 So.2d 596
(Fla. 5th DCA 1985). We al so conclude that,
because the murder of Floyd (item 2) is intertw ned
with the admission of R chardson to his father that
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he needed noney to |eave town because he had killed
a mn (item 3), the state may appeal the
suppression of item 2 under rule 9.140(c) (1) (B).
The rnurder of Floyd clarifies and explains
Ri chardson's admission to his father the next day.

Al ternatively, even assumng that the trial
court's order suppressing evidence of the Floyd
murder 1s not appeal able as matter of right, we
recognize that the state may seek conmon |aw
certiorari review of the trial court's order
regarding this evidence as well as the evidence
contained in itens 1, 4, and 5. State v. Pettis,
520 So.2d 250, 253 (Fla. 1988). See algo State v.
Brea, 530 So.2d 924, 926 (Fla. 1988); State v.
Smth, 586 So. 2d 1237, 1238 n.3 (Fla. 2d DCA
1991).  Accordingly, consistent with the principles
pronounced in Pettis, we grant comon |aw
certiorari in this case in order to afford the
state a full review of the trial court's order
regarding items 1, 4, and 5.

State v. Richardson, 621 So. 2d 752, 754-55 (Fla. 5th DCA 1993).
Pursuant to Preston v. State, 44 So. 2d 939, 942 (Fla. 1984), all
points of law adjudicated in the Fifth District's opinion supra
constitute ‘law of the case."

Ri chardson's position in his fifth claim found at pp.58-66 of
his brief, is contrary to this Court's precedent, which was
correctly cited by the Fifth District as authority above. In State
v. Pettis, supra, at 252-53, this Court opined:

Respondent argues that there is no authority for
certiorari review of a pre-trial ruling excluding
evi dence. We disagree. Rule 9.140(c¢) of the

Florida Rules of Appellate Procedure does |imt
matters which may be appealed by the state before
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trial as of right. However, this limtation as to
appeals is not a bar to this Court's power of
di scretionary review .

We  believe, therefore, t hat the correct
interpretation of Florida law is that if the
requi rements permtting certiorari jurisdiction
otherwise exist, a pre-trial order  excl uding
evi dence which has the effect of substantially
inmpairing the ability of the state to prosecute its
case is subject to certiorari review

See also, State v. Brea, supra. Richardson incorrectly relies on

case law which was directly addressed in State v. Pettis, supra, at

253, as follows:

Qur statenents in State v. C.C.. State v, g.P., and

Jones V. State that no right of review by
certiorari exists in crimnal cases if no right of

appeal exists are limted to order of final
di sm ssal . (Footnote omtted.) These cases shall
not be construed to prohibit district courts of
appeal from entertaining state petitions for
certiorari from pretrial orders in crimnal -cases.

The Fifth District agreed that Judge Gaziano properly held
that Richardson's possession of a firearm on February 11 (State's
item 1) and use of a small-caliber handgun in the February 14
murder of Carolyn Lee were not so simlar or unique as to prove
identity or common scheme (R.180-83, 248, 253).” |t also concluded
that Judge Gaziano "correctly held that the state failed to show

a sufficient connection between the m ssing handgun from the hone

of Richardson's aunt (State's item 4) and the unrecovered handgun

66




used in the nurder of Lee (R.180-83, 253-54).” (Citation onitted.)
However, the appellate court disagreed with her ruling as to
State items 2, 3, 5 and 6 as follows:

In this case, evidence of Floyd's nmurder on
Febxuary 12 was relevant and adm ssible to show
Ri chardson's notive for the subsequent nurder of
Lee. On February 13, Richardson called his father
explaining that he needed nmoney so that he could
| eave town because he had "just killed a man." On
February 14, Richardson allegedly broke into Lee's
home and robbed and nurdered her. Thus, despite
its prejudicial nature, the evidence of Floyd's
nmurder was adm ssible to show that R chardson's
desire to avoid apprehension notivated him to
commt the robbery and nmurder of Lee so that he
coul d obtain noney to |eave Florida. (Citation
omtted.) In presenting evidence of the February
12 murder of Floyd, however, the state nmay not
transcend the bounds of relevancy to the February
14 nurder of Lee or neke the collateral offense a
feature of its case against Richardson.

We additionally conclude that on remand the tria
court should allow the state to show that the
bullets which killed Floyd and Lee cane from a .22
cal i ber firearm wer e consistent in class
characteristics, and could have conme from the sane
firearm (item 5). In contrast to the evidence
concerning the handgun mssing from Richardson's
aunt's home and the firearm in Richardson's
possessi on on February 11, this evi dence
establishes a connection between the firearm used
to nmurder Floyd and that used to rob and nurder
Lee. (Citation omtted.) W recognize that the
state cannot show conclusively that the bullets
came from the same firearm but this fact goes to
the weight and not the admi ssibility of such
evi dence.

Finally, we conclude that the statenents
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Ri chardson made to the police on February 14, 1991
(item 6) axe admi ssible in evidence because such
statenments qualify as adm ssions against interest
under section 90.803(18), Florida Statutes (1991) |,
and are relevant. (Citation omtted, footnote
omtted.)

W affirmthe trial court's order denying the
state's motion for pretrial ruling regarding
Wllianms rule testinony as to itenms 1 and 4,

reverse the order as to items 2 and 3, quash the
order as to itens 5 and 6, and remand this cause

for further proceedings consistent with this
opi ni on. (R.256-57)

State v. Richardson, supra, at 757-58.

Ri chardson's argument as to jurisdiction in his fifth claimis
erroneous, and he incorrectly relied upon authority which this
Court clearly addressed in State v. Pettis, supra. Not only did
the Fifth District correctly accept jurisdiction over this cause,
but its opinion correctly cites the law on the sane. Said opinion
is the "law of the case," and the adm ssion of the conplained of
Wl lianms Rule evidence at trial, based upon its ruling, was
correct.

Ri chardson's argunent at pp.59-65 of his brief that the trial

court correctly suppressed ‘irrelevant evidence" is also erroneous.
In his argunent, at p.65, he incorrectly asserts "there is no
showing that the killing was motivated by sudden need to escape

town . . . .7 Yet, he also argued: ‘The State attenpted to show
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that the Appellant did need money prior to the Lee killing by the
introduction of statenents purportedly issued to appellant's
father." The State respectfully submits that this was not the only
evi dence to support this theory. Ri chardson, hinself, admitted to
Det ective Ladwig that he called his father and told himhe had
killed someone besides M. Lee (T.4874).

The Fifth District correctly determ ned that “evidence of
Floyd's nurder on February 12 was relevant and admissible to show
Richardson's notive for the subsequent nurder of Lee." State v.
Ri chardson, supra, at 757-58. It correctly found that on February
13, he had called his father asking for nmoney so he could |eave
town because he had ‘just killed a man." Id. It correctly found
that "the evidence of Floyd's nurder was adnissible to show that
Ri chardson's desire to avoid apprehension notivated him to conmt
t he robbery and nurder of Lee so that he could obtain noney to
|eave Florida." 1d. The Fifth D strict correctly determned that
the fact "the bullets which killed Floyd and Lee came from a .22
caliber firearm" was relevant and admi ssible. It correctly
determned "the statements Richardson made to the police on
February 14, 1991 (item 6) are admi ssible in evidence because such
statements qualify as admissions against interest under section

90.803 (18), Florida Statutes (1991), and are relevant." 1d.
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POINT VI

RI CHARDSON' S SIXTH CLAIM REGARDING THE REASONABLE
DOUBT | NSTRUCTI ON HAS NOT BEEN PRESERVED, AND HAS
BEEN DECIDED ON THE MERITS BY TH S COURT ADVERSELY
TO HM

Ri chardson did not object to the reading of the standard
reasonabl e doubt jury instruction either before or after the Quilt

Phase instructions were given (T.5269-5310). Nor did he propose an

alternate instruction. Hs sixth claim is procedurally barred.
Etsy v. State, 642 So. 2d 1074, 1079-80 (Fla. 1994). On the
merits: “‘[T]aken as a whole, the instructions correctly conveyed
the concept of reasonable doubt to the jury.' There is no
reasonabl e likelihood that the jurors who determned [Richardson's]
guilt applied the instructions in a way that violated the

Constitution.”  Esty at 1080; citing Victor v. Nebraska, 511 U.S.

114 g.ct. 1239, 1251, 127 L.Ed.2d 547 (1994); quoting Holland

I

v. United States, 348 U.S. 121, 140, 75 S.Ct. 127, 138, 99 L.Ed.2d

547 (1954).

PONT_vII
FLORI DA'S DEATH PENALTY |S CONSTI TUTI ONAL.
By now, this Court has become well versed in the boilerplate
argument Richardson presents as his seventh claim at pp.66-83 of

his brief, despite its repeated rejection. See e.g., Hunter v,
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State, 660 So. 2d 244 (Fla. 1995); Fotopolous v. State, 608 So. 2d
784, 794 n.7 (Fla. 1992), cert. denied, 113 §.Ct. 2377 (1993). He
makes no reference to the record. Each claim and sub-claim he
lists has already been deci ded adversely to his position. In
addition, all of these "claims" are procedurally barred because
they were not preserved at trial. The State would respectfully
request this Court to expressly deny those clains which are
procedurally barred on procedural bar grounds. See e.g., Hunter,
at 252-54; Ventura v. State, 560 So. 24 217 (Fla.), cert. denied,
498 U.S. 855 (1990); Swafford v. State, 533 So. 2d 270 (Fla. 1988),
cert. denied, 103 L.Ed.2d 944 (1989); Eutzy v. State, 458 So. 2d
755 (Fla. 1984), cert. denied, 471 U S. 1045 (1985). FEach claim
wi Il be addressed as they appear in Richardson's brief, and the
State will include an additional argunent as to Proportionality as
such was not addressed in Richardson's brief.
1. Ihe Jury
a. Standard Jury |Instructions
At pp. 67-68 of his brief, R chardson states:

The jury plays a crucial role in capital

sent enci ng. Its penalty verdict carries great

wei ght . Neverthel ess, the jury instructions are

such as to assure arbitrariness and to maxim ze

discretion in reaching the penalty verdict.

Wthout specific reference to which instructions he is now in fact
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challenging, and no record support for his allegations, his
argunentative and unsupported conclusion quite sinmply constitutes
insufficient briefing of an issue for appellate review Even if he
were to argue with specificity, any potential argument raised would
be waived because he accepted the penalty phase jury instructions
as given (T.5474-76, 5494-5501) .%* See e.g., Ponticelli v. State,
618 so. 2d 154 (1993), cert. denied, 114 S C. 352; Harris v.
State, 438 So. 24 787 (Fla..1983), cert. denied, 104 S.Ct. 2181.
This nebulous claim is procedurally barred.

b. Mjority Verdicts

On p. 68 of his brief, Richardson argues Florida's "sentencing
scheme is also infirm because it places great weight on margins for
death as slimas a bare mgjority." |f Richardson raised this claim
below, the State could not locate it and his failure to provide a
record cite, «clearly inplies that this claimis procedurally
barred. Hunter, at 252-53; Fotopolous, at 792, 794 n.7. This
claimwas expressly rejected in Hunter, at 252-53. See also, Janes
v. State, 453 So. 24 786, 792 (Fla.. 1994).

c. Aggravators as an Elenent of the Crine.

41The State herein raises his failure to object to the
penalty phase jury instructions as given as a procedural bar to
any subsequent jury instruction challenge Richardson nade in his
boilerplate constitutional claim
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Oh p. 69 of his brief, Richardson argues " [o]ur | aw makes the
aggravating circunstances into elenents of the crine so as to nake
the defendant death-eligible." This claim was not raised bel ow and
is procedurally barred. Hunter, at 252-53; Fotopolous, at 792,
794, Even if not barred, this claimis foreclosed by binding
precedent. See e.g., Jones v. State, 569 So. 2d 1234 (Fla. 1990);
See also, Hildwin v. Florida, 490 U S. 639 (1989).

d. The Caldwell Claim

On p. 69 Richardson argues r[tlhe standard instructions do not
inform the jury of the great inmportance of its penalty verdict."
He asserts the jury is told its "recommendation" i s just "advisory"
in violation of the holding in caldwell v. Mssissippi, 472 US
320 (1985). This claim was not raised below and is procedurally
barred. Hunter, at 252-53; Fotopolous, at 792, 794 n.7. Even if
preserved, it has been rejected on the nerits. Id.

2. T h e

On p. 69, Richardson argues nthe trial court has an anbi guous
role in our capital punishment system." This claim was not raised
bel ow, is procedurally barred, and is meritless. Hunter, at 252-
53; Fotopolous, at 792, 794 n.7.

3. The Florida Judicial Svstem

At pp. 70-74 of his brief, Richardson argues he "was sentenced
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by a judge selected by a racially discrimnatory system" Nowhere
in the record below does this argument appear, rendering it
procedural ly barred. Hunter, at 253; Fotopolous, at 792, 794.
Even if it were properly preserved, this claimwas raised in
Hunter, and rejected as devoid of nerit. Id.
4. Appellate Review

a. Proffitt

Richardson argues on p. 74, that this Court has not followed
the requirements of Proffitt v. Florida, 428 US. 242 (1976). This
clai mwas not preserved below, is procedurally barred, and is
meritless. Hunter, at 252-53; Fotopolous, at 792, 794 n.7.

b. Aggravating G rcumstances

On pp. 74-77, Richardson argues that the aggravators are
applied inconsistently at the appellate level. This claim was not
preserved below, is procedurally barred, and is neritless. Hunter,
at 252-53; Fotopolous, at 792, 794 n.7.

c. Appellate Reweighing

On p. 77, Richardson argues that Florida' s Death Penalty
Statute "does not have the independent appellate reweighing of
aggravating and mtigating circunmstances required by Proffitt, 428
us. at 252-53." This claim was not preserved below, is

procedurally barred, and is neritless. Hunter, at 252-53;
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Fot opol ous, at 792, 794 n.7.

d. Procedural Technicalities

Al'so on pp 77-78, Richardson argues that the contenporaneous
objection rule "has institutionalized disparate application of the
law in capital sentencing." This claimwas not preserved below, is
procedurally barred, and is neritless. Hunter, at 252-53;
Fot opol ous, at 792, 794 n.7.

e. Tedder

On pp. 78-79 of his brief, R chardson conplains that "[t]he
failure of the Florida Appellate Review Process" i s denonstrated by
the inability of this Court to apply the Tedder’? Rul e consistently.
This claim was not preserved below, is procedurally barred, and is

meritless. Hunter, at 252-53; Fotopolous, at 792, 794 n.7.

6. OQther Problems Wth the Statute

a. Lack of Special Verdicts

At pp. 79-80, Richardson argues the death penalty statute is
invalid because it does not provide for special verdicts. Again,
Ri chardson has provided no record cites, and the State's review of
the record concerning either aggravation/mtigation or felony

mur der/ premedi t at ed murder special verdicts, finds this claim

“Tedder v. State, 322 So. 2d 908, 910 (Fla. 1975).
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unpreserved and procedurally barred. Hunter, at 252-53;
Fot opol ous, at 792, 794 n.7. Both the aggravation/nmitigation
component and the felony nurder/preneditated nurder conponent are
forecl osed by binding precedent. Id.; Patten v. State, 598 So. 2d
60 (Fla.. 1992); Jones v. State, 569 So. 24 1234 (Fla.. 1990).

b. No Power to Mtigate.

On p. 80, Richardson argues that Fla. R Cim P. 3.800(b),
"forbids the mtigation of a death sentence,” which he all eges
vi ol at es the  "constitutional presunption agai nst capi tal
punishment."  This claim was not preserved below, is procedurally
barred, and is meritless. Hunter, at 252-53; Fotopofous, at 792,
794 n. 7.

c. Florida Creates a Presunption of Death.

At pp. 80-82 of his brief, R chardson argues that "every
felony nurder case . . . and every preneditated nurder case.. "
create a presunption of death. Additionally, he argues the sane
applies to the heinous, atrocious, or cruel aggravator. These
clains are procedurally barred. Hunter, at 252-53; Fotopolous, at
792, 794 n.7. Even if this claim was properly preserved, this
Court has rejected it on the nerits. Id.

d. Florida Instructs Juries Not to Consider Synpathy.

On p. 82, Richardson argues that the anti-synpathy jury
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instruction s wunconstitutional. Besi des being procedurally
barred, this claim has been expressly rejected by this Court and
the United States Supreme Court. Hunter, at 253; gaffle v. Parks,
494 U.S. 484 (1990) .43
e, Electrocution is Cruel and Unusual Punishment.
Richardson's final boilerplate claim at p. 83, asserts that
death by electrocution is cruel and unusual punishment. It is not
preserved, and foreclosed by binding precedent. Hunter, at 252-53;
Fot opol ous, at 792, 794 n.7.
/. Pxoportiopality
The jury recomended a sentence of death by a vote of 10 to 2
(T.5502).  The trial court found three aggravating circunstances as
follows:
(1) The Defendant was previously convicted of
another capital felony or of a felony involving the
use or threat of use [of] violence to a person.
The defendant was convicted on June 19, 1991, of
Second Degree Murder. On that sane date the

Def endant was convicted of wusing a firearm while
commtting or attenpting to conmt a felony.**

Richardson relies on the Grcuit Court of Appeals opinion
that preceded the United States Supreme Court decision in Parks.
Despite Richardson's claim Parks directly rejected the anti-
synpathy claim

4Kevin "Peanut" Floyd
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. The Defendant was convicted of Battery in County
Jail, in violation of Florida Statutes section
951. 075, on Novenber 21, 1991. On that sane date,
the Defendant was convicted of Arned Robbery with a
Firearm or Deadly Wapon in violation of Fla. Stat.
sec. *12.13(1) & (2) (a).

On Novenber 11, 1985, the Defendant was convicted
in the Comonweal th of Mssachusetts of Assault and

Battery of a Correctional Enployee at Wl pole
Prison.

The Defendant was convicted of Robbery on January
19, 1978 in Massachusetts.

The Defendant was convicted of Armed Robbery on
My 27, 1981 in Massachusetts. This aggravating
circunstance has been proven beyond a reasonable

doubt .

(2) The capital felony was committed for pecuniary

. gain.
Ar med

The Defendant was charged and convicted of
Robbery with a Firearm and of Burglary of a
Dwelling.4* The facts of the case denonstrate that
the Defendant entered the victims house with the
intent to steal and that he did steal cash and

val uabl es. Therefore, the capital felony was
commtted for pecuniary gain. This aggravating
circunstance has been proven beyond a reasonable
doubt .

(3) The capital felony was especially hei nous,
atrocious, or cruel.

The victimin this case was the Defendant's
| andl ord, who was 70 years old. The Defendant knew

%5Richardson Was in fact convicted of burglary of a dwelling
wth a firearm as charged in the indictment (R 2, 540-42;
T.5312).
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the victim received cash from her tenants. He
became desperate for nmoney he needed to |eave town
because he had commtted the nurder of Kevin Floyd.
Unable to secure funds from his father, t he
Def endant entered the victinms homne. The victim
refused him money, and the Defendant proceeded to
strike her with an iron skillet, shoot her with a
firearm repeatedly stab her with a knife, and
bl udgeon her with a claw hanmer. The victim
struggl ed desperately during the attack. The
affray crossed several roons in the house and ended
in the bedroom where a safe was opened and its
contents renoved.

According to the evidence, the victimreceived as
many as twelve blows to the head caused by a claw
hammer and four incision wounds consistent with a
knife stabbing, as well as blunt force traum
wounds consistent with being struck by an irom
skillet. The victim endured a frightening and
brutal assault wuntil being rendered unconscious.
The struggle resulted in blood being splattered

. t hr oughout sever al rooms. Judging from the
struggl e, the victim consciously resisted the
Def endant as she fought for her life.

The murder was a conscienceless and pitiless
crime, which was unnecessarily torturous to the
victim Many of the facts were admtted by the
Defendant and testified to by Investigator Ludw g

[sic] . The evidence fully supported these
adm ssi ons. This aggravating factor has been
proven beyond a reasonable doubt. (R.545-45)

Ri chardson expressed his sentiments on presenting evidence of
mtigation imediately after the jury found himguilty of the

crimes charged in the indictment:

They're [the juryl going to recommend it

® .




anyway, Wiy nake ne suffer more?* Don't you
understand? \Wen they say guilty to death, you're
going to give it to ne, so why wait until Thursday.
Wy you think I'm not going to have people com ng
saying he was this and he was that when he was
young, he fell off this and he felt his dad was

abusi ve. | didn't have none of those things. r
had a good life. | wasn't an abusive [abused]
child. So, | don't need to put people on to be

| ying about ne. He' going to ask for the death
penalty. This was a heinous crime. Whoever did it
deserves the death penalty. They said | did it, so
that's what | deserve. . . . (T.5326-27)
Al though R chardson offered nothing in mtigation, the trial court
did "find the non-statutory mtigating circunstance of the
Defendant's renorse,” but afforded this non-statutory mtigator
"little weight" (R 546, T.5568-69).

Gven the three strong aggravators, including the nurder of
Kevin Floyd, and the heinous circumstances surrounding the nurder
of the victim when juxtaposed with the dearth of mitigation,*’ it
is not difficult to discern that death is warranted in this cause.
See e.g., Ganble v. State, 659 So. 2d 242 (Fla. 1995) (Death

proportionate where defendant struck landlord in head, got on top

of him and held him down as co-defendant repeatedly struck

“Interesting comment in view of the heinous nurder of Ms.
Lee.

“"The State respectfully subnmits that Ms. Lee's brutal
murder of and in itself, in the absence of mtigation, is
sufficient to warrant the death penalty in this cause.
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landlord's head, ultimately strangling himwith a cord.); Colina v.

State, 634 So. 2d 1077 (Fla., 1994) (Defendant dealt several nore
blows with tire iron to one victim when she began to noan and to
other victim when he started to get up, and he dealt fatal blows to
both victims while they were Iying on ground.); Lucas v. State, 613
So. 2d 408 (Fla. 1992), cert. denied 114 s.ct. 136, 126 L.Ed.2d 99
(1993) (Death proportionate where defendant shot victim pursued her
into house, struggled with her, hit her, dragged her from house,
and finally shot her to death while she begged for her life.);
Cherry v. State, 544 So. 24 184 (Fla.), cert. denied, 108 L.Ed.2d
963 (1989) (Defendant burglarized a snmall two-bedroom house owned by
elderly couple, and literally beat to death the wife.); Kokalv.
State, 492 so. 24 1317 (Fla. 1986) (lnposition of death penalty
appropriate where nurder was preceded by violent robbery, a narch
at gunpoint to the nurder site, and a vicious and painful beating
during which the victim unsuccessfully pleaded for his life.).

EQINT VIII

THE TRIAL COURT PROPERLY EXERCISED |ITS DI SCRETION
IN REFUSING TO PERM T RI CHARDSON TO DELAY THE
PROCEEDI NGS FURTHER WHEN HI'S REQUEST TO PROCEED PRO
SE WAS ACCOMPANI ED BY A MOTI ON FOR CONTI NUANCE FOR

FOUR TO SI X MONTHS.
As regards R chardson's representations as to proceeding pro

ge in his eighth claimfound at pp.84-86¢ of his brief, an accurate
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rendition of the circunstances surrounding said status follows.
Ri chardson's third trial commenced with M. Dubbeld filing a Mtion
to Wthdraw because Richardson had filed a Mdtion to Proceed Pro Se
(T.3883-84). In keeping with R chardson's request, the trial court
conducted a detailed Faretta inquiry (T.3884-98). The trial court
found Richardson “has the ability to represent hinself as counsel.
But [he] think[s] he needs and we need and this Court needl[s] the
services of M. Dubbeld as stand-by counsel (T.3898).” Richardson
informed the court he wanted 4-6 nonths to prepare (T.3904). The
State announced it was ready for trial (T.3904-05). The court
denied Richardson's notion for a continuance (T.3905).

Voir Dire was conducted and the third jury was chosen (T.3906-
4603) . Ri chardson renewed notions raised in his second trial
(T.4605-26), Richardson noved for a continuance again so he could
“put boxes in order" (T.4627-28). The court denied the notion,

indicating for the record that there was *“...no basis for

continuance at this tine (T.4630)." It further noted that
Ri chardson had *‘sat through 2 conplete trials . ..” (T.4630).
Finally, it comented: "There has been too much tine delay in this

case (T.4630).” In an abundance of caution, the court renewed its
prior Faretta warnings, informng R chardson it was wise to be

represented by counsel, to which he replied that he was 110% sure
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. he wanted to be pro se (T.4640-61). All of these matters
transpired April 17 through and including April 19, 1995.
On Thursday, April 20, 1995, Richardson noved to dismss all
charges pendi ng agai nst him surrounding the Lee nurder (T.4652-53).
The court took the matter under advisenment (T.4653). Next ,
Ri chardson again asked for a continuance, which the court denied,
reasoning as follows:

THE COURT:  Ckay. |1'm going to deny the notion for
cont i nuance.

We’ve been through two conplete trialsin this
case. You' ve been through hours and hours of work
in preparation, nuch of it you participated in
actively. You have had -- in fact, part of the

. proceedi ngs you were the attorney for yourself.

You know this case better than, probably, anyone.
Probably far better than M. Dubbeld in sone

respects. You certainly have disagreenents about
how you wish to proceed with the case in conparison
with his views. So you're as well prepared as |

think you can hope to be.

You had nore than adequate tinme. |n fact, vyou
had an excessive anount of tinme to expend in
preparation of your case. You're well prepared.
You know the situation. You know the facts and
ci rcunst ances. There's really no surprises | can
foresee. O that you are not prepared for. You
need to proceed and handl e your case, if that's
your desire to do that.

However, | wunderstand that M. Dubbeld suggested
t hat maybe you Wi sh not to continue to represent
yourself but have him step back in the case?
(T.4657-58)
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. Despite the denial, Richardson continued to argue for a
continuance, accusing the court of denying his right to represent
hinself by refusing to continue the cause (T.4658-62). The court
inquired whether Richardson wanted M. Dubbeld to represent him
which he refused to answer (T.4660-63). The following exchange

then transpired:

THE COURT: Al right, sir. If you refuse to
answer this question, sir, |I'mtelling you that |
have no alternative but to appoint M. Dubbeld to
represent you. Is that what you wish ne to do?

Note for the record, the defendant, M. Larry
Ri chardson, has refused to answer the inquiry by
the Court concerning whether or not he wshes to

have M. Dubbeld appointed to represent him |

. conclude from what he says that M. R chardson does
not wish to represent himself for reasons that he
seens to feel are personal to him and that I,
apparently, do not appreciate and --

MR RICHARDSON. | don't appreciate it, either.

THE COURT: Don't [interrupt] me, sir. And in
light of that, I’m going to have to appoint M.
Dubbel d to represent Mr.Ri chardson. Because he
will not follow the Court's instructions.

MR RICHARDSON:  Over nmy protest.
THE COURT: And he will not follow ny adnonitions

concerning his conduct and repeatedly interrupted
the Court. And he's del aying these proceeding

unnecessarily. So we have no alternative but to
ask M. Dubbeld and direct M. Dubbeld to cone back
into the case. And we need to proceed with the

opening statenents. (T.4663-64)
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M. Dubbeld, in turn, declined the appointment (T.4664). The
trial court denied his "declining to represent M. Richardson
(T.4665).” M. Dubbeld knew that he had to abide by the trial
court's order, so he noved for a mstrial, arguing he was not
prepared, and then argued for a continuance of two days to review

his notes (T.4665-66). The court denied both notions as follows:

THE COURT:  Ckay. "' mgoing to deny the motionl[s] .
W will proceed to trial. M. Dubbeld, I'm
confident that -- you have tried this case twce

and done avery substantial anount of work and put
the evidence that you put in the case and are well

and able to try this case. And |'m confident of

t hat.

And | know, as | recall, just before we went into
the last trial, you were anxious about it. And |
understand that. But | think you did a yeoman's

job in that case. And | expect you to do the sane
In representing M. Richardson in this case.
(T.4666)

This Court has opined:

The guaranty of the Declaration of Rights of the

Florida Constitution, that “(i)n all criminal
prosecutions the accused . . . shall have the right
... to be heard in person, by counsel, or both

;" has been interpreted to include a qualified,
not an absolute, right to self-representation.

State v. Tait, 387 So. 2d 338, 340 (Fla. 1980).
O course, the quintessential case on the Sixth Arendnent

right to self-representation, Faretta, determined that such was a

85




. qualified, not an absolute right:

The right to self-representation is not a |icense
to abuse the dignity of the courtroom Nei ther is
it a license not to comply with relevant rules of
procedural and substantive |aw. Thus, what ever
el se may or nmay not be open to him on appeal, a
defendant who elects to represent hinself cannot
thereafter conplain that the quality of his own
defense amounted to a denial of "effective
assi stance of counsel."

Faretta, 422 U S. at 835 n.46, 95 g.cCt. at 2541 n. 46. Later, the
United States Suprene Court would reaffirm this axiom

- [(Wle nmake explicit today what is already
inplicit in Faretta: A defendant's Sixth Anmendnent
rights are not violated when a trial judge appoints
standby counsel -- even over the defendant's
objection -- to relieve the judge of the need to

explain and enforce basic rules of courtroom
protocol or to assist the defendant in overcom ng

routi ne obstacles that stand in the way of the
defendant's achi evenent of his own clearly
i ndi cated goals. Participation by counsel to steer
a defendant through the basic procedures of trial
is permssible even in the unlikely event that it

somewhat under m nes the pro se defendant's
appearance of control over his own defense.
McKaskle v, Wggins, 465 U S. 168, 104 S.&. 944, 954, 79 L.Ed.2d
122 (1984).
Jones v. State, 449 So. 2d 253, (Fla.), cert. denied, 469 U S.

893 (1984), is analogous in nmany ways to the factual circumstances

in this cause. In that cause, this court opined, that a

defendant's right to self representation ‘is not a license to abuse
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the dignity of the court or to frustrate orderly proceedings, and
a defendant may not mani pul ate the proceedings byw lly-nilly
| eapi ng back and forth between the choices." Id., at 259; See
also, Valdes v. State, 626 So. 2d 1316, 1319-20 (Fla. 1993);
Wt erhouse v. State, 596 So. 2d 1008, 1014 (Fla. 1992). In this
cause, Richardson appears to recognize his behavior was just such

mani pul ation of the proceedings by the follow ng concession found

on p. 85 of his brief: "Appellant does raise this as an issue even
in view of the recent opionion [sic] of this court, See State v,

Roberts, 21 Fla. L. Wekly s220, S221, (Fla. My 23, 1996).”
I ndeed, he acknow edges in the footnote follow ng this concession:
"Def endant had repeatedly requested self-representation and,
reluctantly accepted counsel. The record is repleat [sicl with
said action . . . .”

Ri chardson correctly concedes the record is replete with such
behavior, and his adamant insistence upon a continuance if he was
to proceed prose in his third trial, despite repeated denials by
the trial court, was a blatant attenpt to frustrate the orderly
proceeding of his trial. As in Jones, supra,at 257, the trial
court in this cause faced the follow ng dilenmm:

The record clearly shows that the court was faced
with an obstreperous defendant who mght well

attenpt to disrupt and  obstruct the trial
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proceedi ngs. Under these circumstances, it was
prudent of the court to appoint standby counsel,
even over defendant's objection, to observe the
trial in order to be prepared, as well as possible,
to represent defendant in the event it becane
necessary to restrict or term nate self-
representation by shackling and gagging defendant
or by renoving him from the courtroom.*® W do not
view the appointaent of standby counsel over
defendant's obj ection as interposing counsel
bet ween defendant and his sixth amendnent right to
sel f-representation.

Cearly, the trial court prudently exercised its discretion in
ordering standby counsel, M. Dubbeld, to represent the
obstreperous Richardson, whose insistence on a continuance, “was
abusing the system in an effort to delay his trial.” Vvaldes V.
State, supra, at 1320. One aspect of theFaretta inquiry is that
the pro se defendant ‘would be required to follow all the 'ground
rules’ of trial procedure.” 1d., 45 L.Ed.2d 582. One obvious
ground rule is to abide by a trial judge's rulings. Ri chardson
refused to abide by the trial court's denial of his request for a
four to six nonth continuance. H's request to represent hinself

was not unequivocal, it was based upon his gaining a continuance.

The trial court had no choice but to order standby counsel to

“guch was ultimately Richardson's fate during his
sentencing, when he refused to adhere to the trial court's
repeated adnoni shnents to cease his disruptive behavior (T.5563-
65) .

88




represent him so that the trial could proceed in an orderly
fashion.?®
G ven Richardson's repeated attenpts to nmnipulate the

proceedings below, the trial court correctly exercised its

discretion regarding this natter. In fact, a review of the
complete record clearly denmonstrates that M. Dubbeld, in the
capaci ty of standby counsel in Richardson's first two trials,

almost entirely conducted his client's defense, just as he did in
his third trial, denmonstrating his argument before this Court is
once again form over substance. These circunmstances also negate
Ri chardson's contention at p.85 of his brief that the ‘Ilower
tribunal did not go forward with a full Faretta Inquiry.”*°

EOINT IX

THE TRIAL COURT PROPERLY EXERCISED ITS DI SCRETI ON
N DENYING RICHARDSON S MOTION TO CONTINUE, WHERE
| T WAS CLEARLY A DELAYING TACTIC.
The State incorporates by reference the facts and argunent

related in its previous argunent. Those factual circunstances

#The jury had al ready been sworn. (T.4630-32)

50The record indicates numerous Faretta inquiries were
conducted during the course of Richardson's third trial (T.3884-
98, 4640-41, 5335-53, 5373-75). He was pro ge during Voir Dire,
and during the Penalty Phase. The State would note, that these
inquiries were in addition to those occurring before the first
trial, during it, before the second trial and during it.
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. clearly denonstrate t hat Ri chardson  was  manipul ating the
proceedings. The trial court correctly exercised its discretion in
denying his motion for continuance.

POINT X

THE TRIAL COURT PROPERLY CONDUCTED A FARETTA
INQURY PRIOR TO RICHARDSON S SELF- REPRESENTATI ON
DURING THE PENALTY PHASE OF H S TRIAL.

After the jury had returned its verdicts and been polled, it
was excused while the trial court discussed |ogistics regarding the
Penalty Phase of Richardson's trial (T.5319-34). M. Dubbeld
indicated that Richardson wanted to proceed to the Penalty Phase
“[ilmmediately” (T.5321). The prosecutor indicated that he needed

. until Thursday so that he could nake arrangenents to fly his out-
of-state witnesses into Daytona (T.5321). M. Dubbel d announced:
| have been under i nstructions from M.
Richardson to neither investigate, research, or
conduct any other efforts to attenmpt to block or
persuade the jury in this death penalty phase.
(T.5322)
As  previously delineated in the State's argunment on
proportionality, Richardson, hinself, expressed his desire to waive
the Penalty Phase (T.5326-27).

The trial court correctly declined Richardson' s invitation to

forego the Penalty Phase (T.5327-31). A lunch recess was taken,

and when the cause recomenced, M. Dubbel d announced t hat
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Ri chardson wished ‘to represent himself for the sentencing phase
and have him act asadvisory counsel for that purpose (T.5335).”
The trial court observed:

(Wle’'ve already tried the representation. And not

only did we have sone problens, | think M.

Ri chardson denonstrated he was unable to conply

with Court orders at the tine. And was persistent

in that. ... (T.5336)
Ri chardson argued with the bench over his conpliance with the trial
court's rulings, which the bench required assurance of after the
debacle that occurred prior to Richardson's Quilt Phase (T.5337-
42). That discussion constituted alengthy portion of the Faretta
inquiry conducted prior to his proceeding pro se during the Penalty
phase and concluded as follows:

THE COURT: It's a decision. That's why | sit

here. This is not your Court. This is the

People's Court. And |'m the Judge. And it's ny

responsibility to nmake rulings of law.  And | neke

a ruling, you got to stand by it. Your attorney

has to stand by it. The State has to stand by it -

THE DEFENDANT:  And --

THE COURT: Wien | tell themto stop, he nust stop
and you nust stop.

THE DEFENDANT:  Agreed.
THE COURT:  You think you can do that?
THE DEFENDANT: | know |'m going to do it.

THE COURT: | drop the gavel and say order in the

91




. Court, or if | tell you to stop, or if | tell you
to sit down, if 1 tell you to be quiet, you'll

abide by that?

THE DEFENDANT: You will not be using the gavel not
once. (T.5342-43)

The Faretta inquiry continued, with a caution from the trial
court that it was unwise for him to represent hinmself (T.5343).

Ri chardson was instructed he would not be ‘afforded any special

privileges," and that he was expected to conduct hinmself ‘like an
attorney," which included following the rulings of the court
(T.5343-44). The trial court next inquired as to R chardson's

understanding of aggravating and mtigating factors (T.5344-45).
Ri chardson's response was: "M. Dubbeld taught me very well. And
. what | learned nyself in prison (T.5345-46).”

The trial court inquired as to R chardson's previous
experience representing hinself in crimnal proceedings (T.5346).
He responded that he represented hinmself from beginning to end in
his trial for the Floyd nurder, for which he received a life
sentence (T.5346). He further remarked regarding his experience:

“I believe | represented nyself every time | stepped into a court

of | aw (T.5346).” Argunent was heard from counsel on the matter,

and the trial court found as foll ows:

THE COURT: Well, M. R chardson, | don't know that
you've ever warranted wthout reservation and an
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. expression of condition your wllingness to fully
abide by Court orders and to represent, if you were
permtted to represent yourself. ' m probably
di sposed to try once that you stated you would do.
The consequences | think have been fully explained
before. I"ve kind of gone back over them again.
That is, you're expected, what would be expected of
you and that there's no special considerations wll
be made to you. That you'll be expected to conply
and conport yourself appropriately.

|l wll, however, require that M. Dubbeld stand
by and advise you on legal matters, as he did
before. And | caution you that if you elect to

becone obstreperous or unduly and inproperly
argunentative or fail to follow the Court's order,
then -- or express such frustration with the system
that you just refuse to do anything in your own
behal f, expressly so, then | may be obliged to
appoint M. Dubbeld back on to the case.

But for the time being, I’ll let you proceed in
. your own behalf, in your own defense. | think that
you've denonstrated, from your experience, that you
possess a fairly good working know edge of the
system and you have a good understanding, | think,
of what's at  stake. It’'s Dbeen discussed
repeatedly. You've evidenced that you understand
that fully. And | believe that 1’11 afford you
further an attenmpt to represent yourself.

But this is a very inportant stage of the
proceeding, as far as you're concerned. | presune
you understand that.

THE DEFENDANT:  Yes, sir. (T.5350-52)

In his argument as to his last claim at p.87 of his brief,

Richardson cites Jones v. State, supra, "for the proposition that

failure to renew offer of counsel at sentencing stage to the
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def endant was not reversible err [sic]." First, not to belabor the
obvious, Jones clearly cuts against him on this point. Second,
this cause is distinguishable fromJones as to that particul ar
factual circunstance, since the aforenentioned i nquiry of
Ri chardson, conducted prior to the Penalty Phase, conports wth
Faretta, and its progeny. See Hamblen v. State, 527 So. 2d 800,
801 (Fla. 1988). The offer of counsel was renewed prior to the
Penalty Phase, and in light of the trial court's repeated renewals
of the Faretta inquiry during the course of R chardson's trial
(T.3884-98, 4640-41, 5335-53, 5373-75), there was no error. State
v. Roberts, supra; Waterhouse v. State, supra; Jones v. State,
supr a.

Ri chardson received what he wanted, self-representation during
t he Penalty Phase. Even if the trial court did conduct an
I nadequate Faretta inquiry as he alleges, which the State does not
concede, in the absence of his assertion that he did not want to
proceed pro se during this juncture of his trial, there was no
error. The trial court correctly conported with Faretta in

all owi ng Richardson to proceed pro se during the Penalty Phase.
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L coucuuszox
Based upon the foregoing facts, authorities, and reasoning,

the State respectfully requests that R chardson's convictions and
sentences be affirned.
Respectfully submtted,
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