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1 INARY STATEMENT 

The Respondent is in agreerileill with the preliminary statement of the petitioner in this 

case. 
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hSTATP MENT 0 F THE FACTS 

The Respondcnt is in agreemcnt with the statement of facts given by the petitioner in this 

case. and wo .iId supplement that statcment with the following information. 
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SUMMARY OF ARGUMENT 

A defendant’s negative response during a plea colloquy to the trial court’s inquiry as to 

whether the d.:fendant was pronised or assured anything to influence his plea absent the trial 

coiirt’s failure to ascertain whether or not any promises were made to a defendant concerning the 

sentenct: apart from ihe discussion during the plea colloquy is not sufticient to conclusively relute 

the defendant’s allegations in his motion for post conviction relief that his trial counsel indiced his 

plea by making Mse promises of an early release. 
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A DEFENDANT'S NEGATIVE RESPONSE DURING A PLEA 
COQ.LOQUY TO THE TRIAL COURT'S INQUIRY AS TO WEATHER 
THE UEFENDANT WAS PROMISED OR ASSURED ANYTHING TO 
INYLUENCE HIS PI,I1:A ABSENT THE TRIAL COURT'S FAILURE 
I'O ASCERTAIN WEATlIISR OK NOT ANY PROMISIB WERE MADE 
'1'0 T H ~  A DEFENDANT CONCERNING THE SENTENCE APART 
FROM THE DISCUSSION DURING THE PLEA COLLOQUY IS NOT 

ALLEGATIONS IN HIS MOTION FOR POST CONVICTION RELIEF 
THAT HTS TRTAI, COUNSET, INDUCED HIS PLEA BY MAKING 
F A  ?,SE PROMISES OF AN EARLY RELEASE. 

SUl FICIENT TO CONCLUSIVELY REFUTE THE DEFENDANT'S 

In Florida, there is a history ol'criticism as it relates to the practice of requiring a defendant, 

. upon a negotiaied guilty plea, to give a negative reply to the court's inquiry concerning any I' promise" 

nude ;I defendmt in order to avoid pitl'dls and criticism by having the negotiations made of record 

arid perrnitting mnie control of them. See, Commentary to Standard 3. I ABA Standards relating to 

Pleas of Guilty contained in I n  re Florida Rules of 'Criminal Procedure, 272 So.2d 65 (Fla. 1972). 

In a nwiihcr ofdistrict court opinions, the trial courts have been encouraged to question the 

dcfindant specifically about promises concerning eligibility for any form of early release authorized 

by law and the actual amount of time to be served under the sentence to be imposed, such additional 

inquiry would hopefully result in  facilitating summary disposition of collateral attacks on sentences 
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Becausc misinhrrnation alxwt gain time affects the length of a defendant's incarceration, the 

record before 't I S  should conclusively refute any possible interpretations of what a defendant meant 

or understood when responding lo a general "promises" question before we affirm a summary denial. 

Leroux v. Stat!;, 656 So.2d 558 (Flrt. 4th DCA 1994). 

This (-'our( has licld thut when pleas are based on a failure of communication or 

Inisundcrstandiiig, the establishment of of prejudice by an honest misunderstanding contaminates the 

voluntarincss o f  the pleas. Siiracc v. Statc, 3S I So.2d 702 (Fla. 1977). See ulso, Costello v. State, 

260 So.2~1 198 (Ha. 1972). 

Rule o f  Cririiinal Procedure 3. I70(j), requiring interpretation, reads as follows: 

&g)onsihilitv of Court on Pleas. No plea of guilty or nolo contendere shall 
be xccpted by a court without first determining, in open court, with means of 
recording the proccedings stenographically or by mechanical means, that the 
circ Iimstances surrounding the plea reflect a fill1 understanding of the 
sigr, ficance of the plea and its voluntariness, and that there is a factual basis for 
the plea o f  giiilty. 

A complete record of the proceedings at which a defendant pleads shall be kept 
by the court. 

This rule is patterned in part after Federal Rule 1 1 and Standard 1.6, American Bar Association 

Stanctxds of Criminal Justice. It sets ou t  the guidelines necessary to meet the requirements expressed 

in Rovkin v. i\lithiil11tl, 395 LJ.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969); md~ v. United 

States, 307 U.'. .742,90 S.  Ct. 1463, 25 L. Ed. 2d 747 (1970); and McCarthy v. United State s, 394 

1J.S. 459, 89 S .  Ct. 1166, 22 L. Ed. 2d 418 (1069). 

The taking 8 f ;i girilty plea is one of the most hiportant tasks of a trial judge. As many as ninety 

percent of the criminal felony cases in il particular .jurisdiction may be disposed of by a guilty plea. 
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Surprisingly, Iifty to sixty percent of the post-conviction proceedings heard in the federal and state 

courts conx kom defendants who have entered a plea of guilty. This illustrates the importance of a 

proper and tkorough inquiry by the court at the time of the guilty plea in order to insulate the plea 

froiii iinncccscnry appellate arid post -conviction procccdings, 

Our Criii 'llill Rule 3.170 principnlly scts forth necessary procedural steps lo coinply with the 

cons1 itiil ionul ~ i iai~la~c o f  Boykin v. Alabanxi, supra. The defendant must be present before the court, 

and the procetdings must lx recorded. The following are the three essential requirements for taking 

;I giiilty plea. ( 1 )  the plea must be voluntary; (2) the defendant must understand the nature of the 

charge and the consequences of his plea; and (3) there must be a fictual basis for the plea. 

The risk that ' i  plea which is obtained without resort to threats or other improper inducements and 

which is entered with MI understanding of the possible consequences might nonetheless be inaccurate 

remains n nia ter of conccrn. Williams v. State, 3 16 Sn.2d 267 (Fla. 1975). 

With o r  without a specilic plea agrcernent, it can be expected that the "flat-time" sentence 

uliimately imposed by [lie court will be fiirther reduced to some extent by gain time. Most defense 

attorneys, and perhaps ii substantial percentagc of their clients, presumably know this. However, as 

'I'ilrpley and similiir ci~ses clernonstrate, ill1 attorney who promises ;I certain hvorable res~rll 

pilrticulilrly one who docs so to convince the client that a "maximum" sentence is shorter than it 

appears - ope,+ates at the risk he or she later will k. accused of ineffectiveness. Simmons v. State, 61 1 

So. 2d 1250, 1253 (Fla. 2d DCA 1902) (footnote omitted). 
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In miniak v. State, 620 So.2d 1083 (Fla. 2d DCA 1993), the district court of appeal 

reviewed a trld court's order in which the order refered to a written plea agreement which that court 

foiind sufficieiil to refute this portion of Wuniak's motion. Because the order denying post conviction 

relief did no1 indicate whether additional promises were made to the defendant apart from those 

specifically incmtioned in court, I he appellate court held that because only the maximum length o f  

scnlence wits discussed at that time, and not the effect of gain time or other forms oEearly release, 

the plea was held invalid. 

In u q a p s o n  v. State, 351 So.2d 701 (Fla.1977), cert. denied 435 U.S. 998,98 S. Ct. 1653, 

56 L. Ed.2d 88 ( I978), this Court held that an allegation that a misunderstanding contaminated the 

voluntariness of the plea is best determined by the trial court after consideration of testimony from 

is trial attorney. See also, Cnstello v. State, 260 So.2d 198 (Fla. 1972); Richmond v. 

2d 1132 (Flu. 2d DCA 1979). Tn this case, the state would take the position that the 

defendant is irot entitled to such a hearing. 

This case is directly on point with this Court's ruling in h m s e v  v. State, 408 So.2d 675 (Fla. 

I98 l ) ,  in which an appeal from an order denying a motion to vacate judgment and sentence tiled 

pursuant to Florida Rule of Criminal Procedure 3.850, was considered and vacated by this Court for 

a n  cvidentiq hearing alicr the defendant informed the trial court that he was not made any promises 

In Rarnsey, the defendant changed his plea when his counsel informed the trial court that 

piirsuant to negotiations with the prosecution the defendant would plead no contest to the charge of 

aggravated assault and would be sentenced to imprisonment for three years. 

appellant and 

State, 37s sc 
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Like the respondent in this instant case, a l  the hearing on the change of plea, the defendant 

waived a pre-sentence investigation and the trial court sentenced him to imprisonment for three years. 

The trial judge recited on three separate occasions that appellant was being sentenced to a mandatory 

minirnurri of three years imprisonment. The following took place on one of the occasions: 

THI3 COURT: IIave any nromises been made to vou other 
[hiin the State will nolle prosequi Count I1 and that you w ill 
sentenced lsicl on vow n lea to be adjud i c a t b  iltv of 
wravated assilu 1 t and sentenced to three Wr s m u a n d  that 
is a mandatorv minimum sentence whid me ans y ~ u b a v e  to 
serve the b e e  calendar years before you are e l i g i b w  na role? 
Do you und erstand that2 

1 .  

MR. HAMSEY: Yes. 

(Emphasis added). 

Within seven weeks of the sentencing, the defendant informed the trial court by letter that he 

learned upon imprisonrncnt that he would not be eligible for parole, work release or gain time for 

three years although he had been told by his attorney that in return for a plea of no contest he would 

receive a "regular" sentence of three years. Like the respondent, defendant also obtained 

private counsel who filed the inotion for post-conviction relief after he learned that he was 

rnisinfornied by his trial counsel. 
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In his riotion for post-conviction relief, Ramsey asserted that his attorney advised him that 

the tnandatory minimum provisions o f  his sentence did not require him to serve three years before 

being eligible lor parole and that had he known at the change of plea what he had since learned, he 

would not havc changed his plca. 

I n  Ramsey, this Court held tha t  the test to bc upplied in such circumstances is recited in 

J homnson v. 'date, 35 I So.2d 701 (Fla. 1977), cert. denied 435 U.S. 998, 98 S.Ct. 1653, 56 L.Ed.2d ? ,  

88 (1978). Ai tr applying the test, this Court also held the defendant has demonstrated that he was 

prejudiced by iln honest misunderstanding which contaminated the voluntariness of the pleas under 

the standards set forth in Costello v. State, 260 So.2d 198 (Fla. 1972) and Richmo nd v. St& ,375 

So.2d I 132 (Fla. 2d DCA 1979). 

As daw in T .eruox, this court ordered that an evidentiary hearing be held to determine 

whether or not the defendant can meet the test regarding the matters he raised in his motion. 

Since the decisions o f  Pierce Y. State, 318 So.2d 501 (Fla. 1st DCA 1975), and Garcia v. 

State, 228 Dc.2d 300 (Ha. 3d DCA 1969), in an effort t o  facilitate summry dispositions of these 

type of cases i t the trial and appellate levels, the appellate courts have encouraged the trial courts to 

have the defendant affirm under oath that no one, especially the defendant's counsel, has made any 

promises concerning eligibility for any form of early release authorized by law and the actual amount 

of time t o  he served under the sentence to be imposed. a, Leroux; aeele v. && ,645 So.2d at 59 

(Ha. 4th DCA 1994); and Carmichael v. State, 631 So.2d 346 (Fla. 2d DCA 1994). 

Conti .iry to the urgument 01' I tic State, t he ciecisions of Pierce v. State, 3 I8 S0.2d SO 1 ( F h .  

1st DCA 1973, and Garcia v, S m ,  228 Do.2~1 300 (Fla. 3d DCA 1969), d o  not conflict 



with any prior rulings of the district court's of appeal since decisions of our courts are now in 

agreement and dcrnonstrate that the issue of misadvice of counsel as it relates to the length of  

sentence o r  eligibility for gain time or early release forms a basis for post-conviction relief if not 

refuted by the record. a, Perez v. State, 605 So.2d 163 (Fla. 2d DCA 1992) (plea colloquy does 

not refute claim counsel misrepresented defendant's eligibility for parole); Yoimp. v. State ,604 So.2d 

925 (Fla. 2d IICA 1992) (claim counsel misadvised defendant as to sentence and consequences of 

habitual offinckr status on gain time sufiicient to require attachment of records refuting claim);&& 

v,  stat^, 604 So.2d 559 (Fla. I st DCA 1992) (claim counsel misinformed defendant regarding 

eligibilii y for provisional gain time credits and early release sufficient to cast doubt on voluntary 

tiature of plca); Pel1 Y .  State, 602 S0.2d 693 (Fla. 2d DCA 1992) (record did not refute claim that 

counsel erroneously promised defendant he would be eligible for certain gain time); W leton v. 

St_ale, 603 So.?d 46 (Fla. 1st DCA 1992) (written plea did not refute claim that counsel misadvised 

defendant as to eligibility for incentive gain time which was only reason defendant entered plea); 

Sinall Y. Stat:;, 600 So.2d 518 (Ha. 5th DCA 1992) (claim in direct appeal that public defender 

misrepresented sentencing guidelines range which induced dcfendant to plea sufficient to entitle 

defendant to withdraw plea); a w r y  v. S l a k ,  590 So.2d 494 (Fla. 1st DCA 1991) (error to deny 

claim that pler: was coerced without understanding of habitual offender consequences based on plea 

agreement and transcript not attached); Colon v. State, 586 So.2d 1305 (Ha. 2d DCA 1991) (claim 

that plea was entered due to counscl's advice that defendant would only serve two years sufficient to 

require fiirthcr proceedings); Corhitl v. Slale, 584 So.2d 231 (Fla. 5th DCA 1991) (claim that 

decision to plv td to habitual offender sentence was based on erroneous advice of counsel as to gain 

time eligibility not refuted by plea transcript so evidentiary hearing required). 
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The Petitioner’s reliance upon Pierce v. Stat% , is misplaced. The Respondent’s case is 

indistinguishablc: to the facts of Eady v. State, 622 So.2d 61 (Fla. 1st DCA 1993). In Eady v. State, 

on review of an order denying a motion for post-conviction relief, the First District Court of Appeal 

held: 

Eady pled guilty to second-dewmurder in retu rn for a 
35-venr sentence. He thereafter filed a 3.850 motion allegltlg 
I hat he had entered his plca based on assurances bv trial counsel 

would he elitrible for Drovisional credits. and thus waul$ 
scryc no more than 5 years. Denartmen1 of Co- 
j~ersonnel latu informed Eadv that. due to the nature of h E  
offense. he was not eligible for provisi- * 7 .  Eady alleged 
that, absent counsel’s aftirmative misinformation, he would not 
have entered the plea, but would have insisted on a trial. The 
trial court denied the motion, finding it refuted by the signed 
plca form. The form indicated that Eady both agreed to a 
sentence which did not specify provisional credits, and stated 
that his plea had not been coerced. Eady appealed. This court 
held that the allegations that counsel erroneously advised Eady 
that he would be eligible for provisional credits, and 
affrmii~ively misrepresented the actual length of time he would 
be required to serve, were sufficient to undercut the voluntary 
character of the plea. Eatiy, 604 So.2d at 561. The court further 
found that the plea form did not conclusively refute the 
allegations, and remanded for further proceedings. 

. .  

The trial coutt reconsidered the motion on remand, and entered 
the instant order on January 20, 1993. The court again denied 
the motion, this time tinding it refuted by the transcript of the 
plea proceeding, ilt wliich Eady acknowledged that his attorney 
had explained the plea to him, that he had sufficient time to 
consider i l ,  and desired to plead guilty. The court also cited 
Sinimons v. State, 61 1 S0.2d 1250 (Fla. 2d DCA 1992) (where 
the plea does not spccib a sentence, and the defendant does not 
reveal at the plea procceding any sentencing expectations he 
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tmiy have, he is generally estopped from later arguing ineffective 
assistance of counsel regarding those expectations). 

Ciu-efill examination of the transcript attached by the trial court 
to the order on remand convinces us that there is nothing 
therein reftrting Eady's allegation that trial counsel affirmatively 
misinfornied him that he would be eligible for provisional 
credits, and thus for early release. The transcript does n ot show 

Eady had heen Cvcn I n o further nromises or had no fiwu 
gxnectations rerrardinc! his sentence. We t m  rever se. and 
m n d  for an evidentiary hearing. at which evidence ca n be 
$?re sentations r e g a r d i m  
possiblc sentence. 

f hat the trial court ascertained. nrior to a c c e p t i w  , ,  thdt 

(Emphasis add::d). 

The recent decision o f  the First District Court of Appeal in Eady, which was decided in 1993 

demonstrates that the decision of I.,eroux v. State, does not conflict with the decision of the First 

District Cwrt of Appeal rendered in Pierce in 1975. 

The Sthte's reliance upon the decision of the Third District Court of Appeal in Garcia Y, 

State is also misplaced. 

I I I  Q@k v, Stale, 644 So.2d 35 I (Ha. 3d DCA 1994), 26 years afier the ruling of Garcia, 

citing Qrtiz v, $J&, 622 So.2d 131 (Ha. 3d DCA 1993); Eady v. Sw, 604 So.2d 559 (Fla. 1st 

DCA 1992); Carter v. Stale, 599 So.2d 773 (Fla. 2d DCA 1992); McCray Y. St ate, 578 So.2d 29 

(Fla. 2d DCA 1991); and m e v  v . State, 566 So.2d 914 (Fla. 2d DCA 1990), the Third District 

<'uurl ol' Al>peill reviewer1 ;in order su11~111iIrily cienial a motion for post-conviction relief, the appellate 

court s;pecilically addresscd the identical plea colloquy circumstances that occurred in the 

Respondent's casc and held: 
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Neither the plea colloqiiy nor any ot-t ion of the record 
&es the appellant's claim that k l o  n lea to two counts of 
battery o n a luw enforceme nt officer was induced bv his 
w s e l ' s  erroneous advice that he "would be &ihle for 

lease credits" on the w e e d  sentence. G r i m  , >  controlled re 
t heretore ent itled to an e v i h t i a r y  hear- 3.850 rnotioq 
lo set the plea aside. 

(Citations omitted, Emphasis added), 

In the i istant case, the Respondent's plea colloquy did not refute his allegations that his 

trial counsel pfon-rised him that he would receive an early release as a result of gain time credits he 

w o 11 Id rccc ivc ~ 
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CO" 

WHEN EE'ORE, Respondent respectfully moves this Honorable Court to affirm the ruling 

of  the FoLirth 1-iistrict Court o f  Appeal in this case. 

Florida 1 3 ~  No.  263 14 I L 

Counsel for the Respondent 

DALEY & ASSOCIATES 
P. 0. Box 1177 
Tallahassee, Florida 32303 
(904) 224-5823 
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