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STATEMENT OF THE CASE AND FACTS 

Respondents, SALLY and ANN ROE, sued Billy R. Campbell, alleging that while 

he was a teacher at Ruediger Elementary School he sexually molested SALLY ROE when 

she was his student in the fourth and fifth grades. In the initial Complaint, Respondents 

also sued the Leon County School Board for negligently hiring, retaining and supervising 

Billy Campbell and for failing to warn Respondents of the dangerous condition the 

School Board had created by hiring a known child molester. Finally, Respondents sued 

the Leon County School Board; Campbell’s principal, Sam Alderman; the Superintendent 

of Leon County Schools and other unknown employees of the Leon County School 

Board alleging certain civil rights violations. 

By Amended Complaint, Respondents added school principal Nancy Russell as 

an additional defendant in the civil rights count. The Amended Complaint also added 

the Department of Education (DOE) as a defendant, alleging that the School Board relied 

on the DOE to investigate the criminal history and moral fitness of teaching applicants, 

that the DOE undertook to perform these tasks knowing that the School Board would 

rely on the DOE for this investigation, and that the DOE acted jointly with the School 

Board in determining the qualifications and moral fitness of applicants for teaching 

positions. 

Specifically, the Amended Complaint alleged as follows: 

24. At all material times, the DEPARTMENT was the agency of the State 
of Florida that issued and renewed certificates of school teachers. The 
DEPARTMENT was required to determine whether an applicant for 
issuance or renewal of a teacher’s certificate was of good moral character. 
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25. The DEPARTMENT and the COUNTY acted jointly in determining the 
qualifications and moral fitness of applicants for teaching positions. The 
DEPARTMENT undertook to investigate the moral fitness of applicants for 
issuance or renewal of licenses, and when considering hiring an applicant 
for a teaching position the COUNTY relied in part upon the most recent 
determination of moral fitness by the DEPARTMENT. 

26. The COUNTY relied in part upon the DEPARTMENT to check the 
criminal record of applicants, to investigate reports of misconduct, and to 
determine whether applicants were morally fit to serve as teachers. The 
DEPARTMENT undertook to perform these tasks knowing that county 
school boards, including the LEON COUNTY SCHOOL BOARD, would rely 
in part upon the DEPARTMENT in these respects. 

27. The DEPARTMENT learned, at least by 1985, of misconduct by 
defendant CAMPBELL. The DEPARTMENT determined that CAMPBELL 
should not be allowed to teach and that his teaching certificate should not 
be renewed at least pending further investigation. 

28. Nonetheless, in 1986 the DEPARTMENT negligently renewed 
CAMPBELL'S teaching certificate. The DEPARTMENT did so in violation 
of its own determination that this should not occur absent further 
investigation. The DEPARTMENT negligently failed properly to investigate, 
learn or consider the fact that CAMPBELL had a criminal record, had 
engaged in acts of sexual abuse of minor children during prior 
employment, and was otherwise morally unfit to hold a teaching certificate 
or to be employed at any school. 

29. In 1986, the COUNTY, acting cooperatively with the DEPARTMENT, 
hired CAMPBELL based in part on the negligent renewal of CAMPBELL'S 
teaching certificate earlier that same year by the DEPARTMENT. The 
COUNTY continued CAMPBELL'S employment through the occurrences of 
sexual abuse at issue in this case based in part upon the negligence of the 
DEPARTMENT in renewing CAMPBELL'S certificate. 

DOE moved to dismiss the Amended Complaint arguing that it failed to show the 

violation of any statutory or common law duty of care to Plaintiffs which had been 

breached by DOE so that Respondents' claims were barred by the doctrine of sovereign 

immunity. The trial court denied this motion. 
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DOE then filed a Petition for Writ of Common Law Certiorari in the District Court 

of Appeal. Initially, the District Court treated this Petition as an interlocutory appeal on 

the authority of Tucker v. Resha, 648 S0.2d 1 187 (Fla. 1995), and reversed, directing the 

trial court to dismiss the Amended Complaint with prejudice. (See Exhibit A,) 

However, on rehearing, the District Court withdrew its earlier decision, and in a 

substituted opinion held that the trial court's denial of DOE'S Motion to Dismiss was not 

subject to interlocutory review explaining that "[w]e are now of the view that we should 

not construe Tucker as deciding any issue beyond that which was specifically asked in 

the certified question in that case." Department of Education v. Roe, et al., 656 So.2d 

507 (Fla. 1st DCA 1995). (Exhibit B.) 

DOE filed motions for rehearing, rehearing en banc and for certification which the 

District Court denied. 

DOE then filed a Notice to Invoke this Court's discretionary jurisdiction, alleging 

that the substituted opinion of the District Court of Appeal dated May 12, 1995, expressly 

and directly conflicts with this Court's decision in Tucker v. Resha. 
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SUMMARY OF ARGUMENT 

The decision of the First District Court in Desartment of Education v. Roe, 656 

So.2d 507 (Fla. 1 st DCA 1995), does not expressly and directly conflict with this Court’s 

decision in Tucker v. Resha, 648 So.2d 1 187 (Fla. 1994), on the same question of law. 

Tucker involves the standard of review for the denial of a motion for summary 

judgment on behalf of a public official asserting qualified immunity as a defense to a civil 

rights claim. The present case involves an attempt to obtain interlocutory review of the 

denial of a motion to dismiss on behalf of a public official asserting sovereign immunity 

arising from the factual issue of duty as a defense to a negligence claim. 
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ARGUMENT 

THE DECISION OF THE FIRST DISTRICT COURT IN DEPARTMENT OF 
EDUCATION v. ROE, 656 So.2d 507 (Fla. 1st DCA 1995), DOES NOT 
EXPRESSLY AND DIRECTLY CONFLICT WITH THIS COURT'S DECISION 
IN TUCKER v. RESHA, 648 So.2d 1187 (Fla. 1994), ON THE SAME 
QUESTION OF LAW. 

This Court has jurisdiction to review the decision of the First District Court only if 

that Court's opinion contains "(1) the announcement of a rule of law which conflicts with 

a rule previously announced by this court or another district, or, (2) the application of a 

rule of law to produce a different result in a case which involves substantially the same 

facts as a prior case." Mancini v. State, 312 S0.2d 732, 733 (Fla. 1975). 

The "rule" announced in Department of Education v. Roe does not conflict with the 

rule announced by this Court in Tucker v. Resha or with any rule previously announced 

by another District; to the contrary, the rule announced in this case by the District Court 

is consistent with and required by the rule previously announced by this Court in other 

cases. Nor did the District Court misapply any rule of law so as to achieve a result 

different than that reached by this Court or another District when considering the same 

facts. 

In Tucker v. Resha this Court answered the following certified question: 

IS A PUBLIC OFFICIAL ASSERTING QUALIFIED IMMUNITY AS A 
DEFENSE TO A FEDERAL CIVIL RIGHTS CLAIM ENTITLED IN THE 
FLORIDA COURTS TO THE SAME STANDARD OF REVIEW OF DENIALOF 
HER MOTION FOR SUMMARY JUDGMENT AS IS AVAILABLE IN THE 
FEDERAL COURTS? Tucker v. Resha, supra, at p. 1187. (Emphasis 
added. ) 

This Court responded to that question as follows: 
Thus, we answer the certified question in the affirmative and hold that an 
order denying sumrnarv iudqment based upon a claim of qualified 
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immunitv is subject to interlocutory review to the extent that the order turns 
on an issue of law. Id. at 1190. (Emphasis added.) 

The present case involves a negligence claim, not a federal civil rights action. 

The present case involves the denial of a motion to dismiss, not the denial of a 

motion for summary judgment. 

The present case involves the defense of sovereign immunity based on a claim 

of the absence of duty, not the defense of qualified immunity granted to officials of state 

government acting in their discretionary capacities. 

These are not differences without distinction. For instance, the defense of 

qualified immunity in a civil rights action is granted only to public officials who act within 

their discretionary authority. The "sovereign immunity" raised as a defense in the present 

case depends on the factual determination of the existence of a m. The defense of 

absence of duty is available to any defendant in a negligence case, not just the 

sovereign. 

Moreover, a motion for summary judgment proceeds on undisputed facts which 

have been fully developed, while a motion to dismiss addresses only alleaations of fact 

which ordinarily are subject to amendment. 

The rule of law followed in the present case is that "denial of a motion to dismiss 

does not ordinarily qualify for certiorari review." Department of Education v. Roe, supra, 

at page 508. That is the rule of law announced by this Court in MartinJohnson, Inc. v. 

Savaae, 509 So.2d 1097 (Fla. 1987); and Fieselman v. State, 566 So.2d 768 (Fla. 1990). 

That rule of law in no way conflicts with the rule announced by this Court in Tucker v. 

Resha. 
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Nor does this rule conflict with any rule previously announced by another District 

Court. Although the case cited by respondent in its Notice of Supplemental Authority, 

Department of Transportation v. Wallis, No. 95-492 (Fla. 5th DCA Aug. 11, 1995), 

appears to conflict with the decision in the present case, the opinion of the Fifth District 

is subsequent, not previous to the opinion in the present case. 

This Court's jurisdiction requires that the opinion in the present case conflict with 

a "previously" announced rule of another District, not a "subsequently" announced rule. 

(See Mancini v. State, supra.) Accordingly, although this Court may have jurisdiction to 

consider certiorari review of Department of Transportation v. Wallis, there is no 

jurisdiction to review the District Court's opinion in the present case. 
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CONCLUSION 

The decision of the First District Court in Department of Education v. Roe, does 

not conflict with this Court’s opinion in Tucker v. Resha on the same issue of law, or in 

any other respect. Accordingly, this Court must decline to exercise its discretionary 

jurisdiction to review the decision of the First District Court. 

I HEREBY CERTIFY that a copy of the foregoing has been furnished to Gordon 
D. Cherr, P. 0. Drawer 229, Tallahassee, FL 32302; C. Graham Carothers, P. 0. Box 391, 
Tallahassee, FL 32302; Laura Rush, Office of the Attorney General, The Capitol, 
Tallahassee, FL 32399; Jeannette Andrews, P. 0. Box 1739, Tallahassee, FL 32302; John 
Cooper, P. 0. Box 14447, Tallahassee, FL 32317; and Billy R. Campbell, D.C. 578085, 
Liberty Correctional Institution, P. 0. Box 999, Bristol, FL 32321 -0999, and Bob Hinkle, 
P. 0. Box 11307, Tallahassee, FL 32302, by mail this 25th day of August, 1995. 

DOUGLASS, POWELL & RUDOLPH 
Post Office Box 1674 
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APPENDIX 
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the assistant principal. and the victim hersclf concedcd that 
appellxit’s opponcnt could have struck thc blow. l n  rcsponsc to 
appellmt’s motion for judgrncnt of acquittal, rhc S I J ~  succcss- 
fully argued thnt appellant’s intent to strike his opponent could be 
trmsfcrrcd to the assistnnt principal. Accepting this argument, 
the trial court found the appcllmt guilty of attempted battery 
upon 2 school employe. 

We agree will1 the appellant that the doctrine of trmsferred 
intent will not sustain the finding of guilt. As we held in h40ordicu 
v. Store, 618 SO. 2d 301 (Flit. 1st DCA 1993), thc doctrine only 
operates to transfer the defendant’s intent as to the intended vic- 
tim to the unintcnded victim. Thus, only the appellant’s intent to 
strike his opponent--a student-could be mnsfcrred, and there 
could be no intent to strike a school employee. 

Concerning the affray,’ we conclude that the evidence was 
sufficient to sustain the finding of guilt and the adjudication of 
delinquency. Florida has adopied the common law definition of 
“affray,” which proscribes “the fighting of two or more persons 
in a public place to the terror of the people.” Curnley v. Srore; 88 
Fla. 281, 102 So. 333 (1924); see O.A.  v. Srofe, 312 So. 2d 202 
(Fla. 2d DCA 1975). The appellant has argued that the fight was 
not in a public place, having occurred at a high school that was 
not open to the public, and further, that the fight was not “to the 
terror of the people,” 

Although Florida authority is nonexistent. we are instructed 
by the experiences of North Carolina and Alabama, which states 
have adopted the identical common law dcfinition of affray. The 
requirement that the fight occur in “a public place” has not been 
given strict or literal construction in the common law. 12 
Am.Jur.2d Breach ofPeoce 820 (1964). Thus, a fight in a fenced 
private lot could support conviction for an affray where the fight 
was visible from a public street. See Canvile v. Srate, 35 Ala. 
392 (1860). It has also been held that the presence of seven per- 
sons in addition to the combatants will make a place “public” for 
purposes of m affray. Siare v. Fritz, 133 N.C. 725,45 S.E. 957 
(1903). In the instant case, the fact that the fight occurred on a 
campus not open to the public is less significant than the fact that 
it was witnessed by approximately 100 onlookers. See In re 
Drakeford. 32 N.C. App. 113, 230 S.E.2d 779 (N,C. Ct. App. 
1977) (though vacated on double jeopardy grounds, a student was 
convicted of affray for her part in a fight on a school bus), As for 
“ierror.” it has been held that the fight need not create actual 
terror to constitute an affray, but such may be presumed from 
fighting in a public place. Carwile, sicpm. This is consistent with 
the common law notion of an affray as an attack upon the public 
order and sense of security which could lead to actual violence. 
SEP Srutc v. Hunrley, 25 N.C. 418 (1843). By all accounts, appel- 
lant’s fight created a considerable disruption sufficient to consti- 
tute an affray. 

We therefore affirm the adjudication of delinquency on the 
basis of affray, and reverse insofar as the adjudication rested on 
the offense of attempted battery upon a school employee. 

AFFIRMED in pan. REVERSED in part and REMANDED. 
(ERVIN, MINER and WOLF, JJ., CONCUR.) - 

‘Sccuon 870,01(1). Florida SUNLCS (1993). makes anrffrny n misdemeanor 
of the first dcgrec, 

* * *  
Jurisdiction-Circuit court trred in exercising subject matter 
jurisdiction over action to enjoin Dcpartrnent of Transportation 
from awarding road construction contracts during pendency of 
administrative proceedings initiated by plaintiff to protest bid 
proceedings on basis that company that was awarded contract 
w a s  not tht lo\vCSr responsible bidder-Plaintiff had adequate 
administmtive remedy available 

lant. v. ANDERSON COLUMBIA COMPANY. INC.. Appellee. 1st District. 
Nos. 94-2834. 94-2914, 94-2397, 94-3043. Consolidntcd. Opinion filed 

14, 1995- An appeal from the Circuit Court for Columbia County. 

STATE OF FLORIDA. DEPhRThfENT OF TRANSPORTATION. Appel- 

E. Vernon Douglas, Judge. Pciitions for Writ of Prohibition - Original Juridic- 
lion. Counsel: Thomton J .  Williams. Ccncml Counsel, and Marinnne A, TNS- 
sell, Assistant Gencn! Counsrl. Deprnnicnt o f  Tnnsponation. Tallihassec, fur 
Appellant. J. Victor Barrios and h n l  hrgrove of Beck, Spalla & Barrios, 
P.A., Tallshassee. for Apprllrc. 
(PER CURIAM.) These consolidated interlocutory appeals and 
petitions for writs of prohibition challenge the jurisdiction of the 
circuit court to enter orders enjoining the Department of Trans- 
portation from awarding road construction contracts to White 
Construction Company during the pendency of administrative 
proceedings initiated by Anderson Columbia to protest the bid 
proceedings on the basis that White was not the lowest responsi- 
ble bidder. We agree with the Department’s position that the 
circuit coun erred in exercising subject-matter jurisd.iction over 
the cause, as Anderson had an adequate administratlve remedy 
available to it under chapter 120. See Sfare ex rel. Department Of 
General Services v. Willis, 344 So. 2d 580 (Fla. 1st DCA 19771.’ 
Accordingly, we vacate the orders granting injunctive relief and 
p r m  the petitions for writs of prohibition. (ZEHMER, C.J., 
DAVIS, J., and WENTWORTH, SENIOR JUDGE, CON- 
CUR.) 

‘We have considered the supplemenla1 authotiy filed by Anderson but find 
h e  cases to be unpcrsuasivc or inapposite. Anderson prrsrntly has pending 
before diis court thrce consolidared appeals challenging the Depamnent’s ac- 
tions concerning its bid prorcsa. 

* * *  
Torts-NegliEcnce-Action against Departmcnt of Education 
and others arising out of schoolteacher’s S E X U ~ I  molestation of 
student-Denial of claim of absolute or qualified immunity is 
appealable non-find order whether denial occurs in context of 
summary judgrncnt or motion to dismiss, as long as order turns 
on issue of lan43OE had no common law duty to use reasonable 
care in hiring and retaining thc teacher beeausc DOE has no 
authority with regard to hiring and retaining teachers-Statute 
setting forth procedure for dealing with all manner of complaints 
against teachers exists for benefit of public rather than a particu- 
lar class of pcrsons, and therefore statutc did not provide cause 
of action for plaintiffs against DOE under the facts alleged- 
Statute pcrbining to issu3ncc of teacher certificates and recerti- 
fications does not establish that DOE owes a private duty to any 
student who is liarmcd by 3 tcachcr-Error to deny DOE’S mo- 
tion to dismiss 
DEPARTMENT OF EDUCATION. Appellant, v. SALLY ROE, 8 minor 
child, by and through her rnolhcr and next fricnd. ANN ROE, and ANN ROE, 
individually, Appellees. 1 st District. Case No. 94-3040. Opinion filtd March 
14, 1995. An appeal from the Circuit Court for Leon County. L. Ralph Smith, 
Jr.. Judge. Counsel: R o b c ~  A. Bunemonb, Atromcy General, hum Rush, 
Assistlnt Anomey General. Office of the Attorney Gcnenl. Tallrharscc. for 
Appellant. Thomas L. Powell of Douglass, Powell & Rudolph, Tallahasser. for 
Appcllces Sally Roe and Ann Roe; Gordon D. Cherr and PatriciaHnn Malono 
of Mcconnaughhay. Roland. Maida & Chcrr. P.A., Tallahrssee, for Appellee 
Leon Counry School Board and Supcnnsndenr; John C. Coopcr for Appellee 
Sam A l d c m n :  Jeanncnt M. Andtcws for Appcllee N p n q  E. Russell. 
(ERVIN. J.) The Department of Education (DOE) filed I petition 
for writ of certiorari, seeking review of the trial court’s order 
denying its motion to dismiss the amended complaint Sally and 
Ann Roe filedaginst it. We treat the petition as an appeal from 
an interlocutory order for the reasons stated below, and reverse, 
bewuse the Roes failed to allege a duty owed to them by DOE. 

Sally Roe, a student, and her mother, Ann Roe, sued DOE, 
the Leon County School Board. former teacher Billy Campbell 
and others, alleging that Campbell was a teacher at Ruediger 
Elementary School who sexually molested Sally Roe during 
1988-89 and 1989-90, when she was in the fourth and fifth 
grades. causing permanent physical and psychological injuries. 
In Count I1 against DOE, the Roes alleged that DOE had leaned 
by 1985.of misconduct on the part of Campbell, and determind 
that he should not be permitted to teach and that his teaching ccr- 
tificate should not be renewed, “at least pending further investi- 
gation.” Ncvenhcless, DOE negligcntly renewed Campbell’s 

A 



ccrlificntc in 1956. wtcrcupon thc  Lcon Cour.ty School Board 
hircd him to tcach at Rucdiger. 
DOE filcd a motion 10 dismiss thc arncndcd complaint, con- 

tending that 11 was bdrrcd by thc doctriric of sovcicign immunity 
and that DOE owcd no duty of c m  to thc plaintiffs. It claimcd 
that rcccrtification of a tcachcr’s certificate is r? licensing function 
that docs not c r a t e  a duty to spccific pcrsons under the common 
law. Thc coun denicd thc motion. 

Bcforc rcaching thc mcriis, w e  first construe DOE’S pctition 
for writ of certiorari as an intcr1ocutor)l appcal. See T ~ k e r  1’. 

Rcrha, 19 Fla. L. Weekly S570 (Fla. Nov. 10, 1994). In Tucker, 
this court held that an ordcr denying a motion for summary judg- 
mcnt bascd upon a claim of qualified immunity is an appealable 
nonfjnal ordcr, to the cxtcnt that the order turns on an issue of 
law.’ We consider this holding applicable to any denial of a claim 
of absolute or qualificd immunity, and not simply those raised in 
the context of a motion for summary judgment, so long as the 
issue is a mattcr of law, as in the case at bar. 

Turning to thc merits, the Rocs contend that DOE owcd them 
a common-law duty to use reasonable care in hiring and rctaining 
Campbell. Undcr the common law a plaintiff may recovcr dam- 
ages for injuries caused by the negligence of an employer who 
knowingly keeps a dangerous employee on the premises. Mullory 
v. O’Neil, 69 So. 2d 3 13 (Fla. 1954); Tallahassee Furnilure Co. 
v. Iiarrison, 583 So. 2d744 (Fla. 1st DCA 1931), reviewderiiec‘, 
595 So. 2d 558 (Fla. 1992). DOE was not, however, Campbell’s 
employer. T h e  school board is statutorily authorized to hire 
teachers,? whereas DOE is charged merely with the authority to 
issue teacher certificates.’ Therefore, the Roes failed to allege a 
common-law duty on the part of DOE. 

Leon County School Board argues that DOE hsd a statutory 
duty to these plaintiffs undcr section 231.262, Florida Statutcs 
(1985), which requires the department to lnvestigatc any corn- 
plaint against a teachcr filed before it, or any matter otherwise 
called to its attention. In their amended complaint, the Roes 21- 
Ieged that DOE h e w  in 1985 of prior misconduct by Campbell 
and did npt properly investigate. 

A statute enacted to protect a particular class of persons or a 
panicular interest may establish a private cause of action for 
violation of the statute. On the other hand, a statute whose pur- 
pose is to protect the interests of the state or the rights and privi- 
leges of people as members of the general public cannot be a 
basis for liability. Departrncnt olCorrecriom v. Vunn, 20 Fla. L. 
Weekly D381 (Fla. 1st DCA Feb. 9, 1995); Frechauf v. School 
Bd. of Seminole Counql, 623 So. 2d 761 (Fla. 5th DCA), cause 
dismissed, 629 So. 2d 132 (Fla. 1993). 

Scction 231.262 provides a procedure for dealing with all 
manner of complaints against tcachers.‘ It contains requirements 
directed to investigative personnel within DOE, the Commis- 
sioner of Education, and the Education Practices Commission. It 
contains due-process protections for the teacher being investi- 
gated. It provides a means of disciplining teachers who commit 
ctrtain acts that are inconsistent with their obligations. The 
hanns that this statute was designed to address are so wide-rang- 
ing that we consider the statute to be for the benefit of the public 
rather than a panicular class of persons. It does not, in our opin- 
ion, establish a cause of action for the Roes under h e  facts al- 
leged in their amended complaint. 

The Roes also claim that once DOE adopted the policy of 
recertifying tcachers. it had a duty to implement this policy non- 
nepligently. In the amended complaint, they alleged that DOE 
“was required to determine wherhcr an applicant for issuance or 
renewal of a teacher’s cenificate was of good moral character.” 
This statement tricks the language of section 231.17(l)(e), Flori- 
da Statutcs (1985); therefore, i t  is possible that the Roes aucmpt- 
ed to allege a statutory duty under tbat statute. As with section 
231.262, however, this statute sets forth a duty owed the general 
public. not these pmicular plaintiffs. Scction 231.17 aniculatcs 
the requirements for obtaining a teaching cenificate, 

cnumcr3ting 3 l c n g h y  !kt of pcrsonal and academic criteria. T I i C  
stitutc then continucs 10 dctail examination proccdurcs; thc 
ycxlong Scginning tcachcr progrrrm; and pioccdurts for ccriifi- 
cation of noncitizcns. Thcrc is nothing in this statute which would 
indicate that thc dcpartmcnt ~ M ’ C S  a private duty to m y  studcnt 
who is harmed by a tcachcr. 

To conclude, the trial court crrcd in declining to dismiss thc 
amcnded complaint against DOE, bccausc thc  plaintiffs failed 10 
allege any common-law or stalutory duty owcd to them by DOE, 
which is a prcrcquisitc for suing a govcrnmcn:al entity for ncgli- 
gcnce. Because there is no duty owed, we do not reach the issue 
of whether DOE’S conduct was discretionary and thus immunc 
from liability, or operational, which is not immune. Vann, 20 
Fla. L. Weekly at D381. 

REVERSED and REMANDED with directions to the trial 
coun to dismiss with prejudice the amended complaint against 
DOE. (JOANOS and WOLF, JJ., CONCUR.) 

‘Thc coun dirccted tlie Florida Bar Appcllatc Coun Rulcs Commitlce to 
submit a proposed amendnient to Florida Rulc of Appellate Procedure 
9.1300)(3), which dcals witli appeals of nonfinal orders. 

’I 230.23(5). Fla. Stat. (1985). 
’5231.17. Fla. Star. (1985). 
'Examples include complaints that a leachcr ohlained a ctnificate Iraudu- 

ientiy. is incompctcnt 10 teach, is guilty of gross immorality or moral turpitude, 
had a Icacliing cenificate revoked elsewhere. was convicxd of a crime, is guilty 
of conducl L9al reduces his or her cfftctivcncss. breached a contract. or violated 
CCMin laws or ad mini strati\^ rules. $231.28(1). Fla. Stat. (1965). 

* * *  
Criminal law-Juvcnilcs-Defendant may not be convicted for 
both possession of firearm on school property and discharging 
fircarm on school propcrty-Scntcncing-Error to impose adult 
sanctions without acldrcssing all statutory criteria, and without 
cntcring contcmporancous writtcn ordcr  containing findings of 
fact and rcasons for adult sanctions 
MICHAEL WHITE. Appellant, v .  STATE OF FLORIDA, Appcllcc. 1st Dis- 
trict. Case No. 93-24OG. Opinion filed March 14, 1995. An appcal from h e  
Circuit Coun for Duval County. L. P. Haddock, Judpe. Counsel: Nancy A.  
Daniels, Public Defender; Kathleen Stover, Assistant Public Defender, falla- 
Iiassec, for appellant. Roben A. Buttcmo;th. Attorney Gcneral: Giscllc Lylcn 
Riven. Assistanr Atiorncy Gcneral, Tallahasscc, for appellee. 
(PER CURIAM.) Michael White appeals from a judgment and 
sentence for attcmpted manslaughter, unlawful discharge of a 
firearm on school properly, and unlawful possession of a fircarm 
on school property. Appellant raises a number of issues on ap- 
peal, only two of which have merit: (1) Whether the convictions 
and sentences for both possession of a firearm on school properry 
and discharging a firearm on school property violates the prohi- 
bition against double jeopardy, and (2) whether the trial court 
erred in sentencing appellmt as an adult without making adequate 
conternpormeous written findings in accordance with section 
39.059(7), Florida Statutes (1993). 

We find that it is not possible for a person to discharge a fire- 
arm on public property without also being in possession of the 
same weapon. Section 790.115(2)(a), Florida Starutts (19931, 
prohibiting possession of the firearm on school property, does 
not contain any elemenrs not included in a violation of section 
790.111#(d), prohibiting discharge of a firearm on school 
propeny.’ The conviction and sentence for possession of a fire- 
arm on school propeny are, therefore, vacated. 

In imposing adult sanctions, the trial court did not address all 
the statutory criteria contained in section 39.059(7). Florida Stat- 
utes (1 993), nor did the trial court enter a written order contain- 
ing findings of fact and reasons for imposing adult sanctions. In 
addition, the written sentencing order was not entered until 11 
days after sentence was orally pronounced. We must, therefore, 
reverse and remand for resentencing in accordance with the dic- 
tates of Troutmm v. State, 630 So. 2d 52s (Fla. 1993). See also 
i?wrnpson Y. Slate, 640 So. 2d 1236 (Fla. 1st DCA 1994). The 
convictions for attcmpted manslaughter and unlawful discharge 
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Sally ROE, a minor child, by.Ad through 
.her mother and .next*friend, ,Ann ROE,. 
and Ann Roe, indiyidually, Respondents. 

Rehearing Denied June 16, 1995. 

L .  

Department of Education filed petition 
for writ of common-law "certiorari, seeking 
review of trial court" order denying its mo- 
tion to dismiss amended complaint. The Dis- 
trict Court of Appeal, Ervin, J., held that 
petition for writ of common-law certiorari, 
challenging denial of claim of sovereign in- 
munity rega&ng cause of action under state 
law; would not be construed as appeal from 

ertiorari denied.) ' *  

1. Appeal and Error*&7(1) 
Petitioh for writ of common lawcertiora- 

Gordon D. Cherr and Patricia Hart Malono 
of McConnaughhay, Roland, 
P.A., TZJIAZS&, for respon 
ty School Bd. and Superintendent. 

John C. Cooper, Tallahassee, for, >: respon- 
>,; .. :, 2 . .  dent S q  Alderman. _ _  

., 
ON MOTIONS FOR REHEARING, 

TIONS FOR REHEARING EN BUC,  

TION OF CONFLICT 
AND 'MOTION FOR CERTIFICA- 

[Original Opinion at 20 F1a.L. 
Weekly D686J ' 

ERVIN, Judge. 

Respondents seek rehearing, rehearing en 
banc, certification of conflict, and claritication 
of our opinion issued March 14, 1995, which 
reversed the trial court's denial of petition- 
er's motion to dismiss Roes' amended com- 
plaint, with prejudice,'because Roe failed to 
allege a duty that the Department of Edu- 
cation owed to her. Department of Edu- 
cation 'u. Roe, 20 Fla. L. Weekly D6S6 (Fla. 
1st DCA Mar. '14, 1995). We grant respon- 

rehearing, withdraw our 
d substitute the following 
cause of this disposition, 

we deny respondenk' motions for reheaxing 
en banc and for certification of conflict. 

ciple shkd in Tucker, that denial of a claim 
of qualified immunity in response to a cause 
of action under 42 U.S.C. 0 1983 was an 
appealable nonhal  order, applied 813 well to 
benial of a claim of sovereign immunity re- 
garding a cause of action under state law. 
We are now of the view that we should not 
construe Tucker as deciding any issue be- 
yond that which was specifically asked in the 

'< certified question in that case 
we decline to construe the petiti 

interlocutory 'appe 
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[Z] Moreover, denial of hotion to dis- 
miss does not ordinarily qualify for certiorari 

ty with a child by a person in familial 
ity. ~F.S.1992, § 794.041(2)&). 

review. Mu+fiindohmon, Inc. v. Savage, 
509 So2d 1097 ,(Fla,1987); Fieselmn v. 
State, 566 So8d 768 (Fla.1990). 

CERTIORARI DENIED. ; 

JOANOS and WOLF,, JJ., concur. 
. .  

Jesse M. MONTAGUE, Appellant, 
v 

" .  , 
2. Criminal Law -1181.5(8) 

Remand was required in prosecution for 
sexual activity 'wiih a child by person. in 
familial authority, in which trial court as- 
sessed victim injury points a t  sentencing but 
did not hold evidentiary hearing to determine 
whether victim's physical trauma or injury 
'was result of defendant's acts, to receive 
additional evidence regarding extent of vic- 
tim injury which otherwise may have been 
inadmissible at trial. F.S.1992, 
9 794.@41(2)(b). 

3. Criminal Law -1246 
Pregnancy followed by miscarriage re- 

sulting from unlawful sexual act constitutes .* 
physical injury or trauma which may be 
scored as victim injury under the sentencing STATE of Florida, Appellee. 

No. 94-01131. 

Disb-ict Court of Appeal of Florida, 
Second District. 

, Defendant was,convicted in the Circuit 
Court, pinellis County, Susan F. Schaeffer, 
J., of sexual aFvity &th a'child by person in 
familial authority, he appealed, challeng- 
ing senknces' imp . The District Coy% 
of Appeal, Lazzara,, J., held that: (i) finding 
that victim suEered'frorn physical injury or 
trauma was required before trial c o d  could 
assess victim- injury' points, and (2) remand 
was required for evidevtiary hearing t o  de- 

2 ,  

' ,  

1. Criminal Law -1246 
Finding that victim suffered from physi-. 

cal injury or trauma was required before 
trial court could assess victim injury points 
when sentencing defendant for sexual activi- 

guidelines. 

James Marion Moorman, Public Defender, 
and Julia Diaz,,Asst, Public Defender, Bar- 
tow, for appellant. 

Robert A Butterworth, Atty. Gen., Talla- 
hassee, and Ron Napolitmo, Asst. Atty. Gen., 
Tampa, for appellee. 

LAZZARA, Judge. I '- 

111 'The appellant, Jesse ' M. Mon 
challenges the sentences imposed after a jury 
trial for three counts of sexual activity with a 
child by a person in familial authority,' Cit-' 
ing Kurchesky v. State, 591 So.2d 93? (Flay 
1992), he argues ,the tri 
assessing one hundred 
tim injury (forty points for each offense) 
based on penetration alone without any 
showing that the victim suffered "any specifi- 
cally identified physical injury or trauma'' as 
a result of these criminal acts. Under the 
circumstances presented in this case, we re- 
verse and remand for the trial collrt t o  con- 
duct a new sentencing hearing to determine 
the extent, if any, of victim injury as to each 
count.2 

1. 9 794.041(2)(b), FhStat. (1991). section 921.001(8), Florida Statutes (Supp.1992), 
which abrogated 'the holding bf Karchesky, the 

2. We note, however, that because appellant corn- 
mitted his crimes prior to the effectiye date of 

of his statute may not be fetroactive~y 

As 
lines 
men( 
year, 
twen 
are 
threc 
Pem 
twek 
tenci 
te rn  
asse 
canr 

[2 
diffii 
not 
p0in 

cdci 
raisi 
pre' 
sue, 
(Flr 
bee! 
t r ia  
vict, 
a rc 
Star 
Hat 
havl 
of 1 

tent 
tim 
inai 
lY, 
no1 
ext 
wh 
injl 
v. ; 
c8 
DC 
(F1 
be 

COUl 

COI 

1 

F 
c 

3. 
n 
c 


