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IN THE SUPREME COURT OF FLORIDA

KEN ELDON LOTT,
Appellant,
vs. CASE NUMBER: 86,108

STATE OF FLORIDA,

Appellee,.

INITIAL BRIEF OF APPELLANT

STATEMENT OF THE CASE

On May 20, 1994, Ken Eldon Lott, hereinafter referred to as
appellant, was indicted by a Grand Jury with one count of Murder
in the First Degree. (PT190)* The trial court found the
appellant indigent, and the Office of Public Defender was
appointed. (PT198) A motion to withdraw as counsel was filed by
the Public Defender, and a Notice of Appearance was filed by Joel
A. Spector, Esquire on June 2, 1994. (PT202,203)

On June 29, 1994 appellant filed thirty (30) pretrial
motions concerning challenges to the Florida Capital scheme;
Motion to Restrict Admissibility of Photographs, and an Offer to
Stipulate to cause of death. (PT213-360) After hearing, the

Motion for Appointment of Investigator was granted. (PT48) In a

! The symbol “PT” refers to the pre-trial record; the
symbol “TR” refers to the trial record; and the symbol “PP”
refers to the penalty phase record.
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subsequent hearing, the Motion for Appointment of Co-Counsel was
denied. (PT63)

Prior to opening statement, appellant stipulated not to
mention character evidence or prior violent acts of a State
witness in the opening statement. (TR283) The State agreed not
to show photographs in opening statement. (TR285)

During trial, appellant objected to photographs of the
victim on the grounds that the photos were cumulative, gory and
inflammatory. (TR412, 416, 417, 418, 432, 435) The objections
were overruled. (TR412, 414, 416, 417, 426) The appellant made
a standing objection to any picture not depicting cause of death,
and to picture # 36. (TR437) The objection was overruled,

(TR438) There was an objection to picture #49 on the grounds that
was photo was repetitive. (TR448) The objection was overruled.
(TR448) The objection to picture #50 is overruled. (TR450)

Appellant objected to the introduction of a shirt taken from
the appellant’s home in Deltona on the grounds of relevance.
(TR468) The shirt was admitted over objection subject to it being
tied up later. (TR469) Appellant objected to the introduction
of State Exhibit YY (fingerprint cards) on the grounds of
relevance. (TR478) The objection was overruled. (TR479) The
appéllant objected to State XX (photos of fingerprints). (TR482)
The trial court admitted the fingerprint cards and photo of
fingerprints taken by other deputies into evidence over objection

for the limited purpose of showing they do not match state

Witness Whitman. (TR489) The appellant made a standing objection




to the fingerprint evidence on the grounds of relevance. (TR490)
State moved Exhibit C (composite of 41 slides) into evidence over
objection. (TR509)

During the state’s cage, Assistant State Attorney Culhan
advised the Court the Rule Seqguestration had been violated.
(TR540) During the testimony of the medical examiner, Culhan
encountered Sergeant Corriveau, Detective Dana Griffis, and
witness Kristen Hayes in the back room. The witnesses were
looking through their evidence list and they told Culhan that
there had been two sets of pliers discovered at the murder scene,
at which time Culhan realized that the Rule of Sequestration had
been invoked. (TR540) The trial court conducted a hearing on the

possible violation of the court’s order concerning the Rule of

Sequestration. (TR541-572) Appellant moved for sanctions and
requested the court exclude the witnesses. (TR572-73) The trial
court denied the motion for sanctions. (TR579)

The appellant objected to additional fingerprint evidence
being admitted into evidence (State CC) on grounds of relevancy.
(TR622) The objection was overruled. (TR624) Appellant’s
objection to all fingerprints being admitted into evidence was
overruled, and the fingerprints were admitted for the limited
purpose of eliminating Whitman as a suspect. (TR624) Appellant
objected to introduction of State’s Exhibits MMM and ZZ
(fingerprint evidence) on relevancy grounds. (TR629) The

objection was overruled. (TR630)

A taped phone conversation between appellant and state




witness Whitman was published to the jury over objection.
(TR818) Appellant objected to the admission of Appellant’s shoes
into evidence on relevancy grounds. (TR823)

The appellant made an oral Motion in Limine concerning the
testimony of a State expert concerning the shoe track on the
grounds that the prejudicial effect would be outweighed by the
probative value. (TR852) Appellant objected to state witness
Fischer testifying as to where State Exhibits 57 and 58 (palm
prints) were gathered in the victim’s home based upon hearsay.
(TR889) The objection was overruled. (TR890) The appellant
objected to State witness Fischer testifying as to what the
sneaker manufacturer reported to her concerning the manufacture
of the sneakers. (TR901) The objection was overruled. (TR901)
Appellant objected to Figcher testifying as to where in the house
the footprint evidence was gathered in the victim’s house. The
objection was overruled because Fischer was reading from a card
that was already in evidence. (TR909)

The State rested. (TR932) The appellant moved for a Judgment
of Acquittal on three grounds: No proof of premeditation; no
evidence that Appellant was at the victim’s home at the time of
death; and venue of the crime was not established. (TR934) The
motion for Judgment of Acquittal was denied. (TR940)

There was a proffer of defense witness James Whitman
concerning testimony of his brother, state witness Robert

Whitman’s reputation. (TR940) The trial court excluded the

testimony of James Whitman as to the reputation of Robert




Whitman. (TR977) There was also a proffer of defense witness
Hortence E. Coleman on the reputation of Robert Whitman. (TR977)
The trial court permitted the testimony of Coleman. (TR987)
Appellant proffered testimony of Coleman that Appellant told
Coleman that the victim was a landscaping client. (TR1038) The
trial court sustained the State’s objection. (TR1038)

The trial court denied Appellant’s request for a
circumstantial evidence instruction. (TR1078) The Appellant
renewed the motion for Judgment of Acquittal. (TR1091) The State
requested that State Exhibit 000 (photo of ring brought to David
Pratt) be admitted into evidence. (TR1098-99) The Appellant
objected on the grounds that Pratt could not be sure if the photo
was an accurate representation of the jewelry. (TR1099) The
Appellant withdrew the request for a circumstantial evidence
instruction. (T1097)

The appellant rested his case. (TR1103) The trial
court denied the motion for Judgment of Acquittal, and permitted
the State to reopen its case to admit State Exhibit 000 into
evidence as #63. The State rested its case. (TR1104) During
closing argument, the Appellant objected to the State’s argument
concerning the evidence. (TR1164) The trial court instructed the
jury to rely on their memories. (TR1165)

During jury deliberations, the jury requested that Robert
Whitman’s testimony be read back to them. (TR1213) The
transcript of Robert Whitman’s testimony was sent back to the

jury to be read in the jury room. (TR1214) The appellant was




found guilty as charged.

During the penalty phase, appellant objected to the victim’s
sister, Anne Tighe, making a prepared victim impact statement to
the jury. (PP17) Appellant objected to the admission of
Department of Corrections (DOC) records involving letters from
DOC officials and a letter from Appellant to DOC officials due to
it being beyond the capital sentencing statute and that the
letter was hearsay. (PP19-28) The court reserved ruling. (PP28)

Appellant objected to some aggravating factors. (PP33)
Appellant objects to the testimony of Ms. Richardson, a victim of
a past armed robbery committed by the appellant. (PP46) The trial
court overruled the objection. (PP49) The trial court admitted
the judgment and sentence and the letters in the DOC file
concerning the attempted escape. (PP103) The state objected to
witness Pratt testifying that: "I can’t believe for a moment he
did that." (PP128) The objection was sustained over Appellant’s
objection. (PP128) The Appellant objected to testimony
concerning Appellant being adjudged delinquent. (PP165) The
objection was overruled. (PP167) The state further conducted

cross-examination designed to reveal Appellant’s entire arrest

history. (PP167) Appellant made a motion for mistrial based upon
the admission of Appellant’s arrest history. (PP175) The motion
for mistrial was denied. (PP183) Appellant renewed the motion
for mistrial which was denied. (PP187, 210) Appellant made an

ore tenus motion to limit State’s inquiry into prior convictions.

(PP224) The trial court ordered that the State limit the cross-




examination of Dr. Dee concerning the details of the pagt crimes
committed by the appellant. (PP274)

The appellant objected to the jury instructions on
aggravating factors (felony murder and pecuniary gain). (PP328)
The trial court ruled that it will instruct on both factors.
(PP336) Appellant further objected to the jury instruction on
witness elimination and on the aggravating circumstance of
heinous, atrocious and cruel (HAQ). (PP344, 346) The trial court
permitted a jury instruction on HAC. (PP350) The appellant
requested a jury instruction for the jury to consider
individually each aggravator and mitigator; the trial court
denied the request. (PP366) The appellant renewed the motion for
mistrial. (PP369) The trial court gave the CCP instruction.
(PP371) The jury returned a recommendation of a death sentence
by a vote of 12 to 0. (PP421)

The trial court conducted a Spenser hearing on June 20,
1995. (PR105) The Appellant denied having any involvement in the
murder of Rose Connors and testified that he obtained Rose
Connors’ jewelry and credit card from Robert Whitman. The trial
court found that six aggravating factors were proven beyond a
reasonable doubt and that five were used in the weighing process;
the trial court also found that two statutory mitigating
circumstances were proven and given considerable weight and some

weight was given to non-statutory mitigating factors. (TR 574-

584) The trial court sgentenced appellant to death. (TR 177)




STATEMENT OF THE FACTS

On Saturday, March 26, 1994, Ann Ferguson and Rose
Connors, the victim, made plans to have lunch together the
following Monday. They were to meet at Rose Connors’ house and
go to the Wekiwa Marina. (TR327) On Monday, March 28th, Ann
Ferguson arrived at Rose Connors’ home at approximately 11:15
a.m. as planned. Ferguson rang the bell and knocked on the door
with no response. She then entered the house and called Rose’s
name. Ferguson went towards the bedroom and then saw Rose
Connors lying on the bed. (TR329) Ferguson ran to the kitchen
to telephone police. (TR330) Ferguson remained on the telephone
until sheriff deputies arrived. (TR332)

Orange County Deputy Sheriff Timothy Gillespie was
dispatched to the Connors’ house in Sweetwater West. (TR338)
The deputy subsequently entered the house and saw Ferguson on the
phone in the kitchen. Ferguson began screaming and pointing to
the bedroom area. (TR340-41) The deputy then observed the naked
victim lying face down on the bed in a pool of blood. The deputy
observed no sign of life from Rose Connors, and found no other
victim or suspects in the house. (TR341-44) Paramedics arrived
and entered the bedroom, also observed no sign of life and left
the crime scene. (TR342) Deputy Gillespie contacted his
supervisor, took a statement from Ferguson, and secured the crime
scene. (TR343-44) Fingerprints, palm prints and footprints of the
victim were taken at the morgue by the Crime Scene Unit. (T353)

Orange County Sheriff Deputy Dana Griffis of the Crime




Scene Unit responded to the crime scene at about noon. (TR355-
56) Deputy Griffis fingerprinted Ann Ferguson and collected a
pair of shoes from her. (TR360,365) Deputy Griffis then
assisted Deputy Corriveau in taking measurements of the house.
(TR361) Deputy Griffis also recovered some duct tape from the
dumpster outside the residence. (TR362) The following day,
Deputy Griffis collected latent fingerprints from the masgter
bedroom and took printg from the vacuum cleaner with black
powder. (TR368-69) The deputy also administered a chemical,
Ninhydrin, to the walls of the hallway, door and the bathroom
furthest from the c¢rime scene, and to the walls around the other
bedroom. (TR372-375)

On March 30th, Deputy Griffis returned to the crime
scene for further processing. From March 30th through April 11,
Deputy Griffis processed numerous areas of the house including: a
pack of cigarettes and all the exterior doors and windows except
the front door; (TR377-380) The deputy photographed several
latent fingerprint areas on the hallway walls; (TR380) The
deputy also photographed a footwear impression located in the
dirt outside the house; (TR381) swept the master bathroom, shower
gtall and bathtub, and photographed latent fingerprints; (TR382-
83) the deputy also photographed more latent fingerprints taken
from the coffee maker and walls; (TR384, 385, 386) the deputy
processed the master bedroom bathroom with black powder and a
latent fingerprint was found on the sink and on the shower stall;

(TR387-89) Deputy Griffis also collected a piece of gray duct




tape and an empty duct tape roll from the closet in the first
bedroom; (TR390) the deputy collected all the water and sink
traps, and processed the kitchen cabinet doors, drinking glasses
and a toaster; (TR392) He also collected a pair of pliers and a
plastic bag from underneath the desk in the first bedroom;
(TR392-94) the deputy also photographed latent fingerprints
processed with physical developer in the hallway and cut off a
red stain from the back of the sofa in the living room; the
deputy also processed two latent fingerprint areas on the south
edge of the north front door and a latent fingerprint area on the
exterior glass of the door; (TR396-98) and he processed the
interior doors, took a picture of a purse that was found open and
put it into evidence. (TR465) On April 21st, Detective Griffis
went to appellant’s home in Deltona, Florida and took a V-neck
shirt into evidence. (TR467) Fibers found during the sweep of
the victim’s home were consistent with fibers found in a T-shirt
found at the appellant’s home. (TR504)

Dr. William R. Anderson, Deputy Chief Medical Examiner
for Orange and Osceola Counties, testified. (TR507) When the
medical examiner arrived at the crime scene he observed the
victim lying face down, unclothed with a towel-like item over the
bottom of her buttocks area. (TR511) A large guantity of blood
was found around the body and a stab wound to the right shoulder.
(TR511) The medical examiner also observed no secondary path of
blood from the shoulder, meaning there was no body movement after

the bleeding started. (TR512) A significant amount of blood
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soaked into the mattress and came down the side of the bed.
(TR512) The medical examiner then observed areas on the victim’'s
arms where the blood must have come in contact with but was
spared getting on the skin because something was there to prevent
it from going onto the skin until it dried. This indicated that
the armg were actually in a different position and had been moved
after the blood dried. (TR513-14) The medical examiner also
found some gray, linear, sticky material which looks like the
edges of tape. According to the medical examiner, this indicates
that duct tape was on the wrists and that the body was moved and
duct tape removed after death, giving the blood a period of time
to dry. (TR514-15) There were no blood marks on the feet,
showing the victim did not walk in the blood. (TR515)

Based upon the collection of blood, the medical
examiner concluded the wounds were inflicted while the victim was
on the bed. (TR516) Fecal matter was found on the victim’s
foot, in her underwear and smeared in varioug areas in the house.
According to the medical examiner, it’s not unusual for someone
who is being assaulted and injured to have some defecation as
well as urination. It is usually seen in situations where
somebody is being frightened, is under a lot of stress or is in a
life fighting type of situation. (TR516) There was sticky tape
substance on the victim’s cheek indicating that duct tape was put
over her mouth. (TR517-18) The victim’s larynx was fractured;
however, medical examiner did not observe petechial hemorrhages

(very small hemorrhage in the skin and membranes of the eyes)
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which is often seen in strangulation. The lack of hemorrhaging
suggests that there was not gufficient compression around the
neck to cut-off the venous flow of blood. (TR518) The victim
also had a knife wound on the neck which partially cut the
jugular vein, causing significant loss of blood. (TR520) The
victim had a fresh bruise and a fairly significant amount of
acute hemorrhaging into the soft tissue, which is consistent with
being forcibly held or pulled by a pair of hands. (TR521) The
victim had scrapes on her elbow and knee area from coming into
contact with a rough surface. (TR522) There were areas on the
left arm where some type of instrument caused irregular damage.

A pair of pliers, which matched the size of the wounds,
was found at the scene. The wound was consistent with the
contusion and abrasion caused by pliers being applied to the skin
in a pinching type manner. (TR523) The thumb of the right hand
was cut. The cut was consistent with the hand possibly trying to
grab the weapon or defend against the weapon. This was really
the only defensive wound found on the body. (TR524) A fingernail
was broken, thig could have been the result of a struggle.

(TR525) There was significant bruising in the area of the thigh
indicating that some pressure or some force had been applied in
the medial thigh area, possibly from forcing the legs apart.
(TR526-27) The victim had injuries to the temporal area
indicating some significant amount of blunt force injury prior to
death. (TR527) The blow to the head combined with the pressure

to the neck rendered the victim unconscious. Once the bleeding
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started there was very little motion of the body. (TR528)

The cause of death was bleeding due to the incision
wound to the neck which cut the jugular vein. (TR529) The blow
to the head was inflicted minutes (up to a half hour) before the
neck was cut. (TR531-32) The time of death was determined to be
in the general neighborhood of between 5:00 p.m. on March 27th
and 5:00 p.m. on March 28th. (TR533-34) There was no evidence
that the victim was beaten (like punishment with fists). (TR535-
36) There was no evidence of any disinfectant used at the crime
gcene. (TR536) There was no evidence of sexual battery found by
the medical examiner. (TR537-38)

Sergeant Robert Corriveau, of the Orange County
Sheriff’s Office, was the initial lead crime scene investigator
of this homicide. (TR581) Corriveau photographed and made a
diagram of the crime scene. (TR582) Corriveau also did a
perimeter check of the outside of the house. He found the front
door unlocked, the back door locked, and the windows secure.
(TR586) The home’s security system did not appear to be tampered
with. (TR587) There were no pry marks or other signs of forced
entry. (TR588) While processing the crime scene, Corriveau
found a wallet on top of the drop ceiling in the kitchen.

(TR591) He also found duct tape in a dumpster on Lot 65,
adjacent to the crime scene. (TR593) Fecal matter was found on
the floor in the foyer. (TR594) Corriveau found a pair of
panties underneath a bed that were torn and had fecal matter on

them. (TR596)
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Kristen Hayes, a forensic analyst for the Orange County
Sheriff's Departnent, responded to the crime scene on March 29,
1994, (TR611) Hayes processed the crine scene for fingerprints
and footprints. (TR612-20) Hayes testified that she renoved a
fingerprint from a doorjanb at the crime scene, and took
phot ographs of a shoe track found in the house. (TR621, 627)
Hayes renoved a fingerprint from the headboard in the second
bedroom and an additional footprint from the foyer. (TR628-29)

Robert Lindsay, a representative of Capital Warrant,
presented records from his credit card conpany of certain credit
card transactions from a credit account issued to Rose Connors.
(TR647-48) John Levinson, manager of electronic banking for Sun
Trust Service Corporation, authenticated business records of ATM
transactions that occurred at Sun Trust ATM | ocati ons. (TR650-
53) Through Levinson, the State also introduced photographs nade
by the ATM machine at the Douglas Drive ATM that correspond wth
the transaction at the ATM (TR654) The first photo taken from
the ATM machine was dated March 27, 1995, at 09:23:18. (TR657)

Ann Tighe, the sister of the victim identified a ring
in a photograph as belonging to her sister Rose Connors . Ti ghe
also identified a picture of her sister wearing the ring and a
tennis bracelet on her wist. (TR659-61) Cara Graham was a co-
wor ker of the appellant's wfe, Tammy Lott, at Paragon Home Care
in March and April, 1994, (TR668-69) Gaham witnessed Tammy Lott
wearing both a ring and tennis bracelet that |ooked like the ring

and tennis bracelet worn by the victimin a picture. (T669-70)
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Conni e Hopewell was a co-worker with Tammy Lott, at Paragon Hone
Care in March and April, 1994. (TR672) Hopewell noticed Lott
wearing a ring on her finger that resenbled the ring pictured in
State Exhibit #38. (TR673)

David Pratt borrowed Lott’s truck in April 1994, and
Lott offered to sell Pratt a gold ring and a tennis bracelet.
(TR674-76) Lott wanted $600.00 for the jewelry. (TR676) The
jewelry was taken to a pawn shop where the dianonds on the gold
ring were determined to be phony. (TR678) Lott told Pratt that he
did sonething for somebody in Ccala, and they gave him the
jewelry in lieu of money. That nmay have been the reason he did
not buy it, Dbecause other people mght have stolen it. (TR687)

Li eutenant Ben Johnson, wth the Volusia County
Sheriff's Departnent, was called by Robert Witman on My 16 or
21, 1994, to schedule a neeting. (TR691-93) Johnson net and
conversed with Wiitman later that day at Wiitman's residence.
(TR694)  Johnson then contacted the Orange County Sheriff's
Department, and Deputy Cameron Wir called Johnson at hone
shortly thereafter. (TR695)  Johnson nmade arrangenents to mneet
with Oange County Sheriff deputies and Wiitman in his office the
following Mnday. Witman produced two rings at that neeting,
which he gave to the Orange County deputies. (TR696)  Johnson
has known Whitman since they were kids, and both their fathers
were friends. (TR698)

Robert Whitman had known Appellant since he was ten

years old. (TR722) Sometinme after Easter 1994, Appellant came to
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Whitman's house and stated that he had sone jewelry he had to get
rid of that had conme from a robbery and nurder in Jacksonville.
(TR723-24) A week later, Appellant returned to Witnan's house
and told Wiitman that Lott and a friend, Ray Fuller, had gone to
this lady in Sweetwater to rob her and ended up killing her.
(TR725-26) Appellant told Witman that he used to work for the
victim doing |andscaping and he knew she was pretty well off.
(TR726) Appel lant stated he net Fuller at a Firestone tire
store. Ful ler had a half ounce of Crystal Meth, and they went
off to do that. (TR726) Once that ran out they went out and got
some cocaine. \Wen that ran out they had no noney and no drugs.
"I guess they were Jones or sonething needed more." (TR726)
"Jones" is withdrawing cold turkey. (TR727)

Appel lant further told Wiitman that his and Fuller's
plan was for Ray to get the lady inside and tie her up and gag
her. Somehow the lady got |oose and ran out the front door. He
said he ran out there and grabbed her and took her back into the
house. (TR727) The victim did not have any cash, just gold and
jewelry. (TR731) The |ady begged Lott not to kill her, saying
that she would take himto the bank and get them nobney and sign
her car over to them Lott said he could not take the chance
because she knew him and she would send him to prison. (TR731-32)

Appel lant further admtted that he beat the |ady

because she was frightening him "He beat her worse than he beat
on men before and could not knock her out." Appellant admtted
killing the victimwth a boning knife and cut her throat with a

16




filet knife, saying he had to kill her because the |ady knew him
"Said he had to kill the bitch." (TR727) Witnman said that
Appel | ant wondered why no blood spurted out when he cut her
throat. (TR728-29) Appellant also admtted that he returned to
the house the same night and poured disinfectant on the victim
and cleaned up the scene. (TR730) Wen Appellant returned to the
victims house to clean up, he took his stepson's bicycle and
left his truck about a mle or tw away. (TR747)

A couple of weeks after Appellant confessed to Whitnan,
Wit man contacted Lieutenant Johnson. Vhitman was afraid Lott
woul d kill soneone else and Witnan would be in trouble for
having know edge of this nurder and doing nothing. (TR732)
Whitman net with Lieutenant Johnson on a Saturday. Johnson asked
that Wiitman meet with other law enforcenent officers at another
date, and requested that he try to get some of the jewelry from
Lott. (TR733) The next day Lott showed up and \Witman got three
rings from him (TR733)  The following day Witman gave the
three rings to Detective Derrider of the Orange County Sheriff's
Office. (TR734-35) Whitman had previously seen the tennis
bracelet in Lott's possession, and had seen Lott's wife wearing
it (TR736) \Witman tried to get the tennis bracelet, but
Lott's wife would not give it up. (TR736) Witman stated that
the tennis bracelet that Lott showed him sort of |ooked |ike the
bracelet in State Exhibit #39. (TR737)

The detectives asked Witman for permssion to tape

record a telephone conversation with Lott wherein Witman would
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solicit adm ssions from the appellant(T737)

VWH TMAN:  Oh, no. Well, maybe | can help ya on them
rings, man.

LOIT: Yeah.

WH TMAN: ~ What, uh, is your |lowest - the guy's
offering six hundred. That one's zucranium

LOTT: That square one?

WH TMAN:  The big one, yeah, the one ain't like we
figured. You know, we figured it was --

LOTT: That's what | told *em it |ooked too dam
big, you know?

WHI TMAN:  Yeah, it's not worth nuch. But the other one
they said it may go six hundred.

LOTT: Try six fifty.
VWH TMAN:  Try what ?

LOTT: Try Six fifty.

VH TMVAN: Six fifty?

LOTT: Yeah, | give you fifty of it. That all
right?

WH TMAN:  Okay.

LOTT: You know, |

VH TIVAN: | didn't, weren't really looking for

nothin’ but 1 know you're in a bind. (SR 4-5)
The police then made arrangements with Wiitman to give noney to
Lott for the rings. The police bugged Witman's house where the
transaction was to take place. (TR740)
Lott showed up early while the police were still at
Whitman's house planting electronic devices. Lott spotted the
police van with a Orange County tag. \Witman said it was a TV

repai rman from Sanford and to come back in two hours and he would
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have the noney. (TR741) Subsequently, Lott returned to
Whitman's house and cane in the trailer real spooky. He went
back | ooking around and wouldn't come out to the living room
Whitman invited Lott to talk with himin the living room where
the bug was, but Lott refused and went outside. (TR742) VWit man
went to the breakfast nook and from the w ndow said, "well if you
won't come here, here's your noney and you can leave." Witnan
then passed $600.00 to Lott through the w ndow. (TR743) Lott
got in his truck and left. VWitman then hollered over the bug
that Lott was |eaving the back way towards G and Avenue. (TR744)
Whitman stated that he had been convicted of three or
four felonies, the last one was in 1983 or 1984. (TR746)
According to Wiitman, Lott "snitched" on Wiitman and Wiitman went
to jail for a week and received probation. (TR748) Witman and
Lott had no association with each other for nearly twenty years.
(TR749) Then one day he saw Lott and his wife riding horses.
They saw each other a couple nmore tinmes and a relationship
devel oped. (TR751) Whitnman had purchased a horse from
Appel l ant. (TR752) Wiitman adnmitted supplying marijuana to
Appel | ant . On the day he came to the trailer to get the $600. 00,
Lott also discussed purchasing or picking up some marijuana.
(TR754) After Wiitman stated, "here's your noney," then he said,
"I'm going to tell you sonmething, | can't hardly stomach this
anymore. It's getting to nme inside because of what you did," and
| said | can't handle this. Lott replied, "What are you doing to

me?... Please don't do this to me." (TR758)
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After Lott was arrested, VWitman wote a letter to
Lott's wfe stating that he wuld always be there for her.

(TR763) Wiitman admtted to making sone effort to establish an
alibi because he felt Lott would try to inplicate himin the

mur der . He contacted people that were with him to show there was
no way he could have been involved. (TR772) Whitnman told his
friends that they may be called as witnesses to testify that he
was in a garage putting an engine in a truck. (TR773) Witnan
denied ever knowi ng Appellant's alleged acconplice, Ray Fuller.
However, in an April 22nd or 23rd phone call with Lott's wfe

Wi tman stated, "Oh you know him" when Lott's wfe denied know ng
Ray Fuller. (TR783-86) \Wile Wiitman testified, he held a

cal endar that had information on it pertaining to his alibi.
(TR787) Whitman prepared his alibi when law enforcement told him
that Lott was inplicating himin the nurder. (TR789)

Vol usia County Deputy Sheriff Laurence Josepa was
involved in the surveillance and apprehension of the Appellant.
(TR801) After Appellant was stopped, there was a request to
search Appellant's vehicle and Lott cooperated fully.  (TR802)

The deputy obtained the shoes that the Appellant wore and gave
them to Detective Derridder. (TR803) Volusia County Deputy
Phillip Delgado also participated in the arrest of Lott. (TR810)
When Deputy Del gado approached Lott's vehicle he observed cash
bills underneath the Appellant's vehicle on the driver's side.
He turned the bills over to the Oange County |aw enforcenent

of ficers. (TR811-12)
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Orange County Sheriff Investigator Stuart Derridder
investigated the nurder of Connors. (TR813) Derridder nmet wth
Li eutenant Johnson and Witman, and Witman gave Derridder
jewelry. (TR814) \Witman agreed to call Lott and have the
conversation recorded. (TR816) After recording the serial
nunbers from some bills, Derridder gave noney to Witnman who was
to give it to Lott. Lott was arrested shortly thereafter and the
sane nmoney was found under Lott's car. (TR819-20) Derridder
admtted that he did not have first-hand know edge of the jewelry
ever being in Lott's hands, just the statenments of Whitnan
(TR832) During the taped phone call, VWitman talked about perhaps
he could keep one of the rings for his part. (TR833) Despite the
fact that Appellant was arrested in April 1994, the State
gathered evidence in Decenber 1994 on Royce Piplin, the victinis
boyfriend (fingerprints, shoes, and interviews). (TR842-43)

Debra Fischer, an FDLE analyst testified as an expert in the
area of latent print conparison identification. (T863-66)
Fischer stated that three latent palm prints found in the house
were identified as Appellant’s. (TR885) One palm print was found
on the left door janb of the second bedroom (TR887)  Two other
palm prints were found on the exterior glass of the front door,
and on the front edge of the west sink in the master bedroom
(TR890)  Three of the shoe inpressions found at the crine scene
mat ched the footwear inpression of Appellant's shoes.  (TR899)
The footwear was the same size (9). Strippling is little

markings along the sole of the shoe. In sone footwear the nold
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is done by conputer and some by hand. (TrR900) Fischer called the
manuf acturer, and the strippling in the nold of Lott’s shoe was
done by hand, naking that mold an individual. (TR901) Fischer
could not nake a positive ID of the shoe because there were
i ndividual characteristics nissing or cuts left by wear. (TR903)
Two footwear inpressions were recovered from the peak kitchen
tile floor area. (TR909) Whitman could not be elimnated as a
suspect from the palm prints found because the palm print
provided by law enforcenent officers was inadequate. Fischer
advised the law enforcenent officers of this in her March 13
1995 report, however, there has been no response from them
(TR917-20)

Juan Briones was painting a house in the nei ghborhood
of the victims house on Sunday norning, March 27, 1994.
(TR1006) Briones heard five or six screans from a woman's voice
between 9:30 and 10:30 a.m Briones identified the victins
house where he heard the screams comng from (TR1009)

Carolyn Nellis, the Appellant's aunt, attended a BBQ at
the Appellant's mother's house the Sunday after Easter 1994.
(TR1017-18) The Appellant introduced Robert Wiitman to Nellis
stating this is the man | got into trouble with when | was
sixteen, and Witman responded, "Yeah and |'ve been waiting
twenty years to get something on him." (TR1022)

Hortence "Libby" Col eman, the Appellant's nother,
overheard the Appellant introduce Wiitman to Nellis Wwherein

Wi tman stated that he had been trying to get even with him
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(Lott) for 23 or 24 years. Col eman asked why Witman stated

that, and he just shook his head. (TR1026-28) Coleman stated
that Whitman's reputation for truthfulness is not good in the
communi ty. She said his reputation was known throughout the

nei ghbor hood. (TR1029-30)

The Appellant did |andscaping, worked digging pools,
and also drove a semi-truck in 1994. (TR1035) Appellant had
three landscaping clients in the Sweetwater area until February,
1994, (TR1036-37) At the tine of the nurder, the Appellant was
l[iving in Deltona and his nother in Deland, ten mles away.
(TR1039-40) Coleman called Appellant at home in Deltona at 8:45
a.m on Sunday, March 27th, before she left for St. Augustine.
She called to remnd himto now the yard before the realty people
cane on Tuesday. Col eman spoke to Appellant's wife directly, and
she relayed conversation from Appellant while he was |ooking
after Coleman's puppies. Coleman specifically heard her son's
voi ce. (TR1041-42) Coleman recalls the time because after
conpleting the call, Coleman called her aunt in Lakeland, Florida
at 8:55 a.m  The phone bill was entered into evidence. (TR1043-
45)  Robert Witman worked with Appellant at tines when he did

his |andscaping work. (TR1047-48)
PENALTY PHASE

The State sought the following aggravating factors: prior
violent felony; felony nurder; avoid lawful arrest; pecuniary
gain; HAC, and CCP. (PP33) The defense counsel sought the

following statutory mitigating factors: B) enpotional distress;
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and F) capacity to appreciate |aw (PP34) Defense counsel noved
to invoke the rule of sequestration due to the victims sister
being allowed to testify in the courtroom (PP36) The State
introduced three arned robbery judgnment and sentences. ( PP59)
The State admtted a fourth judgnent and sentence for attenpted
escape with a letter from Departnent of Corrections. (PP115)

The State rested. (PP117)

Yul Ashley Cark, of Deland Roofing, testified that he
has known the Appellant since junior high school. Cark stated
that Lott was never violent, never started fights or pushed
peopl e around. Cark said that Lott's nature is non-violent and
that he is a happy-go-lucky kind of person. (pP119-20) Cark
stated that Appellant started stealing his parents car to go
joyriding, and that once he and Lott stole a car at a hospital
and left it on the beach. (PP122-23)

David Pratt testified that he has known Appellant since
hi gh school, and has always known him to be 100% strai ght up and
honest . Pratt has never seen the Appellant upset or mad or start
fights and bully people around. (PP125-27) Appel | ant
volunteered his time and tractor for a Jaycee party. Pratt
stated, "I can't believe for a nonment he did that." (PP127)
Appel | ant had good accounts in his |awn maintenance business and
was always busy. He had nice equipnent and trucks. (PP132)

Ray Delong testified that he owned DDD Equi prent in
Del and. He stated that Lott had a business account with him and

always paid his bills. Del ong would loan Lott equiprment and when
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Lott’'s business was glow he would come in to work out payment
arrangenments w th Del ong. (pP133-34) Delong said Lott was even
tenpered and once volunteered to help the conpany nove to a new
| ocation. (PP135) Delong never wtnessed any behavior that
suggested Lott had any brain damage. ( PP136)

Lott's uncle, Farris Davis, testified that Lott was
al ways peaceful around him (PP139) Lott's aunt, Carolyn Ellis,
testified that Lott lived with her in Olando in the 1970'g. She
said Appellant was truthful and helpful with the kids, She never
saw him violently upset. (PP144-46) Larry Ridner, a corrections
officer, was best friends with Lott when they were teenagers
Ridner stated that Lott was a non-violent person and that his
current conviction is inconsistent with Lott's personality.
(PP155-58)

LI oyd Col eman, Appellant's stepfather, stated that Lott
never got into fights. (PP160-61) He said Lott was hardworking
never lazy, and had his own business. Coleman testified that
Lott also did charity work by donating his |andscaping services.
(PP162-63) Lott's mother testified that he is a helpful, non-

vi ol ent, hardworking person. (pP191-92) Lott had a head injury
when he was eighteen nonths old and was hospitalized for two
weeks. He suffered additional head injury, rendering him
unconsci ous, at the age of sixteen as a result of a notorcycle
acci dent. (PP193-94) After the motorcycle accident, Lott
suffered from very bad headaches. H's performance at school

dropped, he began getting into trouble at school because he
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Wul dn't quit talKing. (PP198-99) Lott was married and was a
very good stepfather. Lott loved his stepson very nmuch and his
stepson felt the sane. Lott also stated that he would turn his
life around and never go back to prison.  (PP195)

Dr. Henry Dee, a clinical psychologist, perforned
psychol ogical tests on Lott. (PP279-80) Lott wused al cohol,
cocai ne, speed and marijuana. He got addicted to cocaine while
incarcerated and used it intravenously up until his arrest.
(PP281) Based on Dr. Dee's testinony, Lott showed cerebral
damage, W th greater damage to the left cerebral function than to
the right. (PP284) Further testing of the frontal |obe function
showed inpairnment which would inpact Lott's ability to logically
plan and carry out, or reasonable behavior inhibits response to
provocation to environment and control of inpulses. ( PP285)
Cther testing confirmed Lott's drug addiction. (PP286) At the
tine the crime was commtted, Lott suffered from organic person
syndrome. ( PP288) This type of injury would place the Lott
under the influence of extrene nental or enotional disturbance.
This injury and inpairnent would also effect the Lott's capacity
to conform his behavior to the requirenents of |aw (PP289)
This syndrome would substantially inpair Lott's capacity to
appreciate the crimnality of his conduct. (PP290) The use of
cocaine and cocaine withdrawal would anplify the effects of the
syndrone. (PP290) Lott was using cocaine up until the tine of
his arrest. (PP291) Lott was also physically and
psychol ogi cal |y abused by his stepfather.  (PP292)
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SUMMARY OF THE ARGUMENT

PO NT ONE:  The Appellant's conviction for first degree
murder should be overturned because the evidence is legally
insufficient to support the guilty verdict.

PONT TWO.  The trial court excluded Janes Witnman's
testinmony concerning his brother, Robert Witman's reputation for
t rut hf ul ness. Robert Witman was the State's "gtar witness" and
the erroneous exclusion of this testimony was reversible error.

PO NT THREE: The trial court excluded Hortence
Col eman's testinmony concerning statements nade to her by the
Appellant.  The substance of the statements that were excluded
was that the Appellant provided |awn care maintenance and
handyman services to the victim before the nurder. This evidence
woul d have established a reasonable explanation for the

Appel lant's palm prints being found in the victims house.

PONT FOUR: The trial court erred in instructing the
jury and finding the aggravating circunstance of an especially
hei nous, atrocious or cruel nurder where the testinony by the
medi cal exam ner conclusively established that the initial attack

on the victim rendered the victim unconsci ous.

PO NT FIVE: The Appellant's death sentence is
di sproportionate to other death sentences that have issued in
this state when conpared against the spectrum of capital cases

that this Court has reviewed.
PONT SIX: The trial court erred by permtting the

introduction of gruesome photographs of the victim over timely
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obj ecti on. The probative value of this photographic evidence was
substantially outweighed by the danger of wunfair prejudice.

PO NT SEVEN: The trial court erred in instructing the
jury that, in determning what sanction to recommend, it could
consi der whether the nurder was cold, calculated and
premedi tated, where there was not sufficient evidence in the
record to support the instruction.

PONT EIGHT: The trial court erred in allowing the
state to introduce irrelevant, prejudicial evidence of
nonstatutory aggravating factors; to wt: hearsay letters from
the Departnent of Corrections, and the Appellant's arrest
history.

PONT NINE: The trial court erred in permtting victim
i npact evidence that was not relevant to the issue of the
uni queness of the victim and went beyond the narrow application
of the statutory schene.

PO NT TEN: The trial court erred by not inposing
sanctions where the state violated the rule of sequestration.

PO NT ELEVEN: Section 921.141, Florida Statutes is

unconstitutional .
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PONT |
THE CONVI CTI ON FOR FI RST- DEGREE MJRDER
VI OLATES THE FIFTH, SIXTH AND FOURTEENTH
AVENDVENTS AND ARTICLE |, SECTIONS 9 AND
16 OF THE FLORI DA CONSTI TUTI ON BECAUSE
THE EVIDENCE |S LEGALLY |NSUFFICIENT TO
SUPPORT THE GUILTY VERDI CT.

The trial court denied the appellant's notion for
judgment of acquittal. The trial judge erred by not granting an
acquittal to the charges because the state's evidence is legally
insufficient to support a guilty verdict; the proof fails to
exclude the reasonable possibility that someone other than Ken
lott killed Rose Connors. The deronstrative evidence of Lott's
guilt is entirely circunstantial; the case entirely rests upon
the testinony of Robert Witnman.

Sone facts are not in dispute. Rose Connors was |ast
known to be alive on a Saturday norning when she made
arrangements to have lunch with Ann Ferguson on the follow ng
Monday. \Wen Ferguson arrived at Connors' house Mnday morning,
she found Connors dead. The Medical Examiner concluded that the
cause of death was from aknife wound to the neck and that death
occurred between 5 pm Saturday to 5 pm Sunday, March 27, 1994,

Juan Briones testified that on Sunday, Mrch 27, 1994
he was painting a house in the vicinity of Rose Connors' house.
On that morning Briones heard five or six screans from a wonan's
voi ce between the hours of 9:30 and 10:30 in the nmorning com ng
from Rose Connors' house. Hortence Coleman established an alibi
for appellant by testifying that she called the appellant at his
hone on Sunday March 27 in Deltona, Florida at 8:45 am and was on
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the phone until g8:55 am  Coleman further testified that

appel lant had three landscaping clients in the Sweetwater area
where the victim lived and that Robert Witman did acconpany the
appellant on his landscaping jobs.?

After the victims body was discovered, nenbers of
crime scene unit spent nearly two weeks processing the victins
home for evidence. According to the FDLE senior crime analyst,
three latent palm prints found in the victinms house belonged to
the appellant. One palm print was found at the left doorjanb of
bedroom nunber two; one was found on the exterior glass of the
front door; and one was found at the front edge of the west sink
in the master bedroom  Robert Witman could not be elimnated as
a suspect from other palm prints found in the appellant's house.
The FDLE analyst advised |aw enforcement that Robert Whitnan
could not be elimnated as a suspect in witing, but there was
response. Fibers found in the appellant's house was consistent
with a shirt recovered at the crime scene. Three of the shoe
inmpressions found at the crine scene were the same size of
appel lant's footwear and consistent with the appellant's
f oot wear . The state further introduced a photograph of a white
male with a truck using the victims ATM card. The white nale in
the photograph resenbled the appellant and the truck in the
phot ograph resenbled appellant's truck.

2 The trial court excluded testimony by Coleman that Rose
Connors had been a landscaping client prior to the nmnurder. The
defense wished to introduce this testinmony to explain why
appellant's fingerprints were found at the victims home. (T1038)
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Robert Whitman testified that appellant confessed the
murder to him  Wiitman further produced jewelry that belonged to
the victim which he claimed he received from the appellant.

O hers testified that Appellant's wife was wearing jewelry that
resembled jewelry belonging to the victim

Appel lant was not permtted to introduce testinony of
Robert Whitman's brother concerning his reputation for
truthful ness that supported the hypothesis that Robert Whitman
was the likely perpetrator of this crine (See Point 1I1).
Neverthel ess, this evidence is legally insufficient to establish
that Ken Lott, and no other person, killed Rose Connors.
Accordingly, as a matter of law, Lott is entitled to reversal of
the nurder conviction and discharge.

" [TlThe Due Process Clause protects the accused against
convi ction except upon proof beyond a reasonable doubt of every
fact necessary to constitute the crine with which he is charged.”

In re Winship, 397 U S. 358, 364 (1970). Lott’s conviction

violates the Due Process Clause and as a matter of |aw the judge
erred in denying the nmotion for judgnent of acquittal because the
circunstantial evidence is legally insufficient to overcone the
presunption of innocence, and the alleged confession to Robert
Whitman is unreliable.

Under Florida law, where there is no direct evidence of
guilt and the state seeks a conviction based wholly upon
circunstantial evidence, no matter how strongly the evidence may

suggest guilt, a conviction cannot be sustained unless the
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evidence is inconsistent with any reasonable hypothesis of

I nnocence, The basic proposition of our law is that one accused
of a crime is presumed innocent until proved guilty beyond and to
the exclusion of a reasonable doubt, and it is the responsibility
of the state to carry its burden. It would be inpermssible to
allow the state to nmeet its burden through a succession of
inferences that required a pyramding of assunptions in order to
arrive at the conclusion necessary for conviction. Jorres v.

State, 520 so.2d 78, 80 (Fla. 3d DCA 1988). See Posnell v,

State, 393 So.2d 635, 636 (Fla. 4th DCA 1981) ("Were the state
fails to neet its burden of proving each and every necessary

el ement of the offense charged beyond a reasonable doubt the case
should not be submitted to the jury and a judgnent of acquittal

should be granted."); Kickasola v. State, 405 So.2d 200, 201

(Fla. 3d DCA 1981) ("[Elvidence which furnished nothing stronger
than a suspicion, even though it tends to justify the suspicion

that the defendant commtted the crine, is dinsufficient to

sustain a conviction.") (enphasis added)
It is well established in Florida that a case that

rests exclusively on circunstantial evidence nust exclude all
reasonabl e hypot heses of innocence.

It is the responsibility of the
State to carry its burden. en the
State relies upon purely circunstantial
evidence to convict an accused, we have
always required that such evidence not
only be consistent with the defendant's
guilt but it nust also be inconsistent
w th any reasonable hypothesis of
i nnocence. (citations omtted).

Evi dence which furnishes nothing
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stronger than a suspicion, even though
it would tend to justify the suspicion
that the defendant commtted the crine,
it is not sufficient to sustain

convi ction. It is the actual exclusion
of the hypothesis of innocence which
clothes circunmstantial evidence with the
force of proof sufficient to convict.

G rcunmstantial evidence which |eaves
uncertain several hypotheses, any one of
which my be entirely consistent wth
innocence, 1is not adequate to sustain a
verdict of guilt. Even thoush the
circunstantial evidence is sufficient to
suggest a probability of quilt, it is
not therebv adequate to suwwort a
conviction if it is likew se consistent
wth a reasonable hypothesis of
innocence.

Davis v. State, 90 So.2d 629, 631-32 (Fla. 1956) (enphasis
added) .

But for the unreliable confession to Robert Whitman, the case
against Lott is entirely circunstantial. There is NQ direct
evidence of his guilt.

The state was required to prove beyond a reasonable
doubt that:

L. Rose Connors is dead.

2. The death was caused by the crimnal
act or agency of Ken Lott.

3. There was a preneditated killing of Rose Connors.
Section 782.04(1)(a), Fla. Stat.; Fla. Std. Jury Ins. in Cim
Cases, p.63. The state proved and it is undisputed that Rose
Connors is dead. It is expressly submtted, however, that the
state failed as a matter of law to sufficiently prove either that
Collins' death was caused by the crimnal act or agency of Ken
Lott or that the killing was preneditated. Accordingly, as a
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matter of law, Lott is entitled to reversal of his conviction and

i medi ate discharge from custody in Florida.

CRIM NAL ACT OR AGENCY OF KEN LOTT.

What conpetent evidence exists that Lott, and no other
person, Kkilled Connors? The state relied on the inferences to be
drawmn from four areas of proof:

1. Fingerprint evidence.

2. Fiber and shoe print evidence.

3. Possession of stolen property.

4. Confession to Robert Witnan.
FI NGERPRI NT _EVI DENCE:

The fingerprint evidence established at nost that Lott
had been in the victimis hone. Adnittedly, the fingerprint
conmparison evidence provided a positive nmeans for identification.
However, the state is required to show that the palm prints could
onlv have been left in the victims bedroom durina the conm ssion

of the crime to allow the trier of fact to legally infer that the

identity of the murderer was Ken Lott. See Jaramllo v. State,

417 So.2d 257 (Fla. 1982); Cox v. State, 555 So.2d 352 (Fla.

1989). The state did not prove that the palm prints could only

have been placed in the victims house at the time of the nurder.
There is no way of knowi ng how long the palm prints were present
in the house. This identification evidence, viewed in a light
nost favorable to the state, shows at nmost that at sone point in
time Ken Lott had been in Collins' house.
FI BER AND SHOE PRI NT EVI DENCE
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The shoe print and fiber evidence established at nost
that a shoe inpression and fiber found in Collins' hone are
consistent with Lott's clothing. A shoe inpression conparison
anal ysis was conducted by an shoe inpression analyst, and the
results was inconclusive. The testinony of the expert
establishes at nost that Lott's shoe is consistent with three
shoe inpressions found in Collins' kitchen. However, the expert
could not nmeke a positive identification of the shoe because
there were individual characteristics mssing left by wear.

There was also fibers found during the sweep of the house that
were consistent with a shirt found in the appellant's house.
Appel l ant contends that conparing fibers is not Iike
comparing fingerprints, in that fiber conparison does not provide
a positive neans of identification. Florida appellate courts
have not hesitated to reverse convictions that are founded upon
such equivocal identification evidence. For exanple, in Horstman

v. State, 530 So.2d 368 (Fla. 2d DCA 1988), the Second Di strict

Court of Appeal reversed a second-degree nurder conviction
because the circumstantial evidence proving identification (hair
and bl ood conparison testinony) was too equivocal to negate the

possibility that someone other than the accused shot the victim

The strongest evidence inplicating Horstmn
in Peterson's murder is the hair that was
found on her body. A though hair conparison
analysis may be persuasive, it is not 100%
reliable. Unlike fingerprints, certainty is
not possible. Hair conparison analysis, for
exampl e, cannot determne the age or sex of
the person from whom the hair cane. The
state enphasizes that its expert, Agent

Mal one, testified that the chances were
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al st non-existent that the hairs found on
the body originated from anyone other than
Horstman. We do not share M. Malone's
conviction in the infallibility of hair
conpari son evidence. Thus, we cannot uphold
a conviction dependent upon such evidence.

Hor st man 530 8o0.2d at 370. See Jackson v, State, 511 So.2d 1047

(Fla. 2d DCA 1987) (First-degree murder conviction reversed due
to the legal insufficiency of identification of nurderer based on
bite-mark conparison, hair conparison, and statement of accused).

POSSESSI ON__ OF STOLEN PROPERTY:

State witness Wiitman provided |aw enforcenent jewelry
that belonged to the victim which he claimed he received from the
appel lant. Qthers testified that Appellant's wife was wearing
jewelry that resembled jewelry belonging to the victim Also, a
photo of a person at an ATM machine using the victims ATM card
resenbl ed the appellant. This evidence provides a strong
circunstantial inference that the appellant was a participant in
Rose Connor’'s murder absent a reasonable hypothesis of innocence.
One reasonabl e hypothesis of innocence that was provided during
the Spenser hearing was that the appellant received the ATM card
and jewelry from Robert Whitman.

CONFESSI ONTO ROBERT WHI TMAN:

The investigation and arrest of the appellant was
precipitated by Robert Witman contacting |aw enforcement and
stating that Appellant had confessed to him the nurder of the
victim This alleged confession was not reliable.

During the trial, the defense exposed the notive for
Witman to frane the appellant. Years before, the appellant had
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implicated Wiitman in a crine, and as a result Witman had gone
to jail. At the tine of the nurder, Witman nmade statenents that
he was going to get even with the appellant.

The trial jury rejected the hypothesis that Robert
Whitman and not appellant was the nurderer because two critical
evidentiary matters were inproperly excluded from consideration.
First, Appellant's nmother was not pernmitted to testify that the
appel l ant did |andscaping and general help around the house for
the victim which would have given an explanation for the
appel lant fingerprints being found in the house. Second, the
brother of Robert VWhitman was not permtted to testify that
Robert Whitman's reputation for truthful ness was bad.

CONCLUSI ON

In sum the state's evidence is nore consistent wth
the premise that Lott did not nmurder Connors than that he did.
The assunption that Lott is the nurderer is also inconsistent
wth the defense theory that Robert Witman commtted the nurder.
There was testinmony that Witman could not be excluded as a
suspect due to the fingerprint evidence found in the victinms
house. Whitman's famliarity with the victims home and the
manner of the victims death also supports the defense theory
that Whitman was the nurderer.

Pursuant to McArthur v. State. 351 8o0.2d 972 (Fla.

1977), as a matter of law the state's evidence is insufficient to

support the verdict because it fails to exclude the possibility

that some person other than Ken Lott killed Rose Connors.
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A review of prior decisions of this Court in
simlar cases is not helpful to the analysis required
here, since the nature and quantity of circunstantial
evidence in each case IS unique.

* * *

In general, the jury received two categories of
circunstantial evidence -- scientific and non-
scientific. Qur study of both types leads us to
conclude that, on balance, neither is inconsistent wth
i nnocence.

McArthur, 351 So.2d at 976; see also Fower v. State, 492 8So.2d

1344, 1347 (Fla. 1st DCA 1986) ("Conviction returned by jury
could not be sustained by the court unless there was conpetent
and substantial evidence inconsistent with any reasonable
hypot hesi s of innocence.")

All of the state's conmpetent evidence can be believed
and still the proof is consistent with Lott's innocence because
there is no conpetent, substantial proof show ng that Lott
entered Connors hone at the time of the nurder. As a mtter of
law, pursuant to McArthur, supra, the evidence is insufficient to
support the verdict. The conviction nust be reversed, not only
because the state failed to prove that Ken E. Lott was the
nmurderer, but also because the state failed to prove a
premedi tated nurder.

| NSUFFI CI ENT__EVI DENCE OF PREMEDI TATI ON

For akilling to constitute preneditated nurder in the
first-degree the state nust establish not only that the accused

commtted the act resulting in the death of another, but also

that before conmmtting the act he formed a definite purpose for a

sufficient tine to be conscious of a well-defined purpose and
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intention to kill. Purkhiser v, State, 210 So.2d 448 (Fla.

1968) . Preneditation is the one essential elenent distinguishing

first-degree murder from second-degree nurder. See WI|son V.

State. 493 So.2d 1019, 1021 (Fla. 1986) ("Preneditation is nore
than a nere intent to kill; it is a fully forned conscious

purpose to kill."); Omens v. State, 441 So.2d 1111 (Fla. 3d DCA

1983). More than an intent to kill must be shown to sustain a

first-degree nurder conviction. Tien Wans v. State. 426 So.2d

1004 (Fla. 3d DCA 1983).

The state at trial argued that Connors was beaten and
stabbed. Assuming, argquendo, that Lott was the assailant, can it
reasonably be said beyond a reasonable doubt that the beating was
first-degree prenmeditated murder? If Lott was Connors'
assailant, he nmay well have intended to inflict severe injury
upon her for an unknown reason, but as a nmatter of |aw that
provoked reaction does not equate with a deliberate, conscious
purpose to effect the death of another. Though preneditation can
be proved by circunmstantial evidence, as a matter of |aw that
evi dence nmust be inconsistent with any prenmise other than that
the person was killed by soneone consciously intending to do so
before it is sufficient to support a conviction for first-degree
preneditated murder.

The evidence in this case is legally inadequate to
support the conviction because the evidence fails to establish
that Ken Lott was Connors' nurderer. There is no direct evidence

that is inconsistent with the legal presunption that Lott is
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i nnocent . Therefore, the state failed to adequately prove that
the death of the victim was caused by the crimnal act or agency
of Ken Lott. Assumng that Lott was Connors' assailant,
according to Wiitman the notive for the murder was W tness
elimnation. Based upon the physical evidence, it is equally
l'ikely that the blows were struck out of rage and pain, that is,

as a totally non-preneditated reaction to resistance by the

victim See Mtchell v. State, 527 So.2d 179, 182 (Fla. 1988)

("A rage is _inconsistent with the premeditated intent to Kkill

someone [.]") (enphasis added).

As a matter of law, the evidence in this case is sinply
I nadequat e. The conviction rests on pure speculation and the
unreliable testimony of Robert Witman. A first-degree murder
conviction that rests on such equivocal evidence violates the
Fifth, Sixth and Fourteenth Anmendnments to the United States
Constitution and Article |, Sections 9 and 16 of the Florida
Constitution. Accordingly, the conviction nust be reversed and

Lott discharged from Florida custody.
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PONT Il
THE TRIAL COURT COW TTED REVERSIBLE
ERROR BY EXCLUDING THE TESTI MONY OF A
DEFENSE W TNESS, THEREBY VI OLATING THE

DEFENDANT' S FIFTH, SIXTH, AND FOURTEENTH
AVENDMVENT Rl GHTS.

The defense proffered the testinmony of James Wit man,
brother of star state witness Robert Witman for the purpose of
proving that Robert Whitnman's reputation for truthfulness in the
comunity was bad. (TR940) The trial court excluded the testinony
of James Whitnman concerning the reputation of his brother Robert

Whitman for truthful ness.

DI SCUSSI ON

Anytinme a witness testifies, his ability to be truthful
is at issue and subject to inpeachment. One way that witnesses
may be inpeached in Florida is the proof of character using
reputation in the community for truthfulness. See Florida
Evi dence Code Section 609 Therefore, a jury is permtted to
infer from testimony that the comunity believes the witness is
not truthful person, that the witness is not truthful when
testifying during the trial.

In order to prove reputation, it is first necessary to
lay the foundation that the witness is aware of the person's
reputation in the comunity. Reputation in this context is the
conmposite description of what people of a particular community
have said or are saying about an individual. This evidence is
thought to be reliable because it is adistillation of those
views. Therefore, for reputation testinony to be admssible the
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trial court nust find that the wtness is in fact aware of the
. person's reputation for truthful ness. This is not to say that

the witness must have heard others discussing the character trait

involved, but rather the wtness knows the person's reputation

for the trait involved. See Ganble v. State, 492 So. 2d 1132

(Fla. 5th DCA 1986)
In the instant case, Janes VWitman testified that he

had know edge of his brother's reputation fox truthful ness:

©. Do you feel you can honestly say that

your famliar with his reputation, even

t hough you nmay not be able to renenber

specific people that you tal ked to.

A, Absol utely.

Q. Is that clear to you?

A, Yes, sir.

. Q. And what is his reputation -- in what
comunity is it, first of all?

A. In Del and.
Q. How long have you lived there?
A. 42 years.

Q. Al right. And that's the comunity that
Robert's essentially been raised in?

A Yes. We were raised there.

Q. Wiat is Robert Witman's reputation for
truthfulness in his comunity of Deland?

A.  He has a hard tine telling the truth,
sonetimes telling a lie wll --

STATE: | have to object......

(TR942,943)

. The trial court further questioned Janes Witnman during the
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proffer:
. Q. How do you know that the comunity thinks
he is a liar?

A, Well, we have -- how do | know the
community thinks he's a liar?

Q. Right. Wat do you base it on?
A M -- and there again ny fanily,
ersonal experiences, nmy experiences that I
ave spoken to certain individuals in the
communi ty.
(TR973,974)
The trial court sustained the state's objection. In ruling Janes
Witman's testinony inadmissable, the trial court concluded that
VWhitman could not adequately describe the nembers of the
community that provided the basis of his brother's reputation for
being untrustwort hy.

. The appellant asserts that the trial court erred in

excluding the testinony of James Wiitman. In Ganble v. State the

trial court stated that:

One learns of another's general reputation in
a comunity over a period of time and through
m scel | aneous contacts with many people.
Inability to recall specific names and tinmes
of conversations should not be a sufficient
basis for exclusion, although it may affect
its weight.

It is respectfully submtted that the appellant was
entitled to present the foregoing testinony, and the erroneous
exclusion of the testinony bearing directly on the credibility of

the state's star witness was reversible error in this case




PO NT 111
THE TRIAL COURT ERRED | N EXCLUDI NG A
STATEMENT MADE BY APPELLANT THAT PRI OR
TO THE MJURDER OF ROSE CONNCRS, APPELLANT

HAD PROVI DED LAWN MAI NTENANCE AND
HANDYMAN SERVI CES TO CONNCRS.

During the direct exam nation of Appellant's nother,
Hortence Col eman, defense counsel questioned Col eman about
Appel lant's |awn naintenance clients in the area of the victins

home:

Q All Ri ght. But you know he was operating
in the Sweetwater area?

A Yes, sir.

Q For how | ong?

A From '92, from about the end of '92. 1
think he started in about June of '92 and he
gave it up in February of '94.

Q Okay. And in addition to nmowing the
acres, he also had individual residential

clients?

A Yes, | think he did. He had about three.
MR SPECTOR [ Defense counsel]: Ckay. One
m nute, Your Honor. May we approach, Your
Honor ?

THE COURT: Sure.
(TR1038) The state then objected to the defense counsel eliciting
testimony from Coleman that appellant made statenents to her that
the victim had been a client. The trial court sustained the
obj ecti on.

The appel lant asserts that the trial court erred in

excluding Coleman's testinmony. Admissions by a party-opponent
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have historically been adm ssible as substantive evidence as an
exception to the hearsay rule. See Fla. Stat. 90.803.18 These
out-of-court statements and actions are adm ssible, not because
they were against the interests of the party when they were nade,
but because the adverse party cannot conplain about not being

Cross- exam ned. See Swafford v. State, 533 So.2d 270, 271 (Fla.

1988) There is no requirement under section 90.803(18), that the

adm ssions be against a party's interest. See United States v.

Barletta, 652 F.2d 218, 219 (1st Gr. 1981) The comon name of
the exception, e.g., admssion, may be msleading since there is
no requirenent that the adversary admt anything in the
statement. A nore precise term for the exception is "statenent

by a party-opponent." gee Ehrhardt, Florida Evidence, page 677.

The circunstantial evidence of appellant's palm prints
being found in the victinms home wthout explanation was
devastating evidence of appellant's guilt. Therefore, evidence
that would have provided a reasonable expl anation as to how the
appellant's palm prints could have been in the victims house was
essential to the defense. This evidence would have provided an
explanation to the jury for the fingerprint evidence that was
found at the victim's home, which would bolstered the hypothesis

of innocence. See Jaramillo v. State., supra. Based upon the

guantum of evidence that was presented by the state in this case,
it can not be said that the exclusion of Coleman's testinobny can

be harm ess beyond a reasonable doubt.
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PONT IV
THE TRIAL COURT ERRED |IN INSTRUCTING THE JURY
AND FINDING THE AGGRAVATI NG Cl RCUMSTANCE OF
AN ESPECI ALLY HEINOUS, ATROCI QUS OR CRUEL
MURDER.

There was no direct evidence presented on how Rose
Connors was nurdered. The medical testified that Connors had
blunt force injury to the tenporal area and a broken larynx. The
head injury and pressure to the head rendered the victim
unconsci ous. The medical examner further testified that based
upon the collection of blood, the deadly wounds were inflicted
while the victimwas on the bed, and that once the bleeding
started there was little notion of the victinmis body. This all
supports the inference that the victim was |ikely unconscious at
the time the fatal attack was adm nistered.

The trial court enphasized that the victim suffered
unspeakable humiliation, terror and pain on the one hand, and
then states that "there is no way of know ng how long this
tortuous assault |asted, but comon sense dictates it could not
have been brief," Fromthis finding, the trial court suggests
that one should ignore the nedical examner's testinony and
acknowl edge beyond a reasonable doubt that the victim was aware
of the attack and suffered great fear and pain. This is pure
specul ati on.

Appel ant submts that there was no testinony that the
victim was aware of her inpending death. Furthernore, there was

no testimony that the victim suffered any pain as a result of the
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blow to the head. It is fair to conclude due to the lack of
evidence that Rose Connors |ost consciousness inmediately upon
being attacked. Appellant contends that the HAC aggravating
factor was not proven beyond a reasonabl e doubt.

"A homicide is especially heinous, atrocious or cruel
when 'the actual conmssion of the capital felony was acconpanied
by such additional acts as to set the crime apart from the norm
of capital felonies - the conscienceless or pitiless crinme which

is unnecessarily torturous to the victim" Boenoano v. State,

527 So.2d 194 (Fla. 1988), quoting State v. Dixon, 283 So.2d 1, 9

(Fla. 1973). "Actg committed independently from the capital
felony for which the offender is being sentenced are not relevant

to the question of whether the capital felony itself was

especially heinous, atrocious, or cruel. " Trawick v. State, 473
So.2d 1235, 1240 (Fla. 1985); See Halliwell v. State. 323 So.2d
557 (Fla. 1975).

A judge may properly instruct on all of the statutory
aggravating circunstances, notw thstanding evidentiary support.

Straight v. Wainwight, 422 So.2d 827, 830 (Fla. 1982); See also

Jacobs v. Wainwight, 450 So.2d 200, 202 (Fla. 1984) (reading

verbatim all statutory aggravating and mtigating). It is not

I nproper for a judge to refuse to instruct the jury on mtigating
circunstances that are not supported by the record. Roman v.
State, 475 go.2d 1228, 1234 (Fla. 1985) ("The standard jury
instructions instruct the judge to give instruction on only those

aggravating and mtigating circunstances for which evidence has
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been presented."); Lara v. State, 464 So.2d 1173, 1179 (Fla.

1985) ("we find no error. The judge followed the standard
instructions and specifically addressed all circunmstances and
gave instructions of those aggravating and mitigating
circunstances for which evidence had been presented.") The note
to the judge contained in the Standard Jury Instructions in
Crimnal Cases, 2d Ed. expressly states, "Give only those
aggravating circunstances for which evidence has been presented”,
p. 80 (enphasis added).

In the instant case, the trial court did not instruct
on all the aggravating circunstances. The trial court elected to
instruct on only those aggravating circunstances which he
believed were supported by the evidence. Therefore, appellant
contends that the trial court erred in instructing the jury on
the aggravating circunstances of an especially heinous, atrocious
or cruel murder where a tinmely objection was made and where there
was no evidentiary support whatsoever for the instruction. It is
expressly submtted that giving the unsupported instruction over
objection violated the Eighth Amendment, in that the presence of
that legally inproper instruction was confusing and misleading to
the jury concerning their recommendation of the appropriate
sanction.

The presence of the instruction was prejudicial and
confusing. This was not a situation where the jury was read
verbatim all of the statutory aggravating circunmstances which, if

unobi ected to, is apparently not reversible error. See Straisht
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. v. Wiinwisht, supra. The jury in this case received
instructions on six aggravating circunstances.
This particular aggravating circunstance, due to the

subjectivity involved, violates the Eighth Anmendnent because it

fails to adequately channel the discretion of the jury.

To a lavman, no capital crinme might appear to be |ess

than heinous, but a trial judge with experience in the
facts of crimnality possesses the requisite know edge

of balance the facts of the case against the standar
of activity which can onleﬁ_dﬂeﬁmeﬂ_bLanienEﬂL'
with the trials of nunmerous defendants Thus, the
inflamed enotions of jurors can no |onger sentence a
man to die; the sentence is viewed in the light of
judicial experience.

State v. Dixon. 283 So.2d 1, 8 (Fla. 1973) (enphasis added). £See
Maynard v. Cartwisht, 486 U S. 356, 108 S.Ct. 1853, 100 L.Ed.2d

372 (1988); Godfrev_ V. GCeorsia, 446 U S. 420 (1980) .

. The instruction also should have not been given because
clearly as a matter of law there was not sufficient conpetent
evidence to support the means and nethod of the victims death.

It was nothing nore than speculation that the victim died as the
trial court theorized. Mreover, the trial court should not have
found this aggravating circunstance. Appellant further subnmts
that the trial court erred in detailing the events that led to
the victims death (as if the trial court was there) where there
was no evidence introduced to support this version of events.
Again, according to the nedical examner, there was a single blow
to the head and pressure to the neck of the victim that rendered

her unconsci ous.

In anticipation of an argunment by the State that the
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error is harmess, it is submtted that the erroneous presence of
this particular instruction led the jurors to conclude, and
reasonably so, that they were entitled to consider whether in
their opinion this nurder was especially heinous, or cruel and to
base the death recommendation on this erroneous consideration.
Furthernmore, the trial court relied upon this aggravating factor
in determning that death was the appropriate sentence in this
case. The jury would not appreciate, in the absence of a
separate instruction in that regard, that acts on an unconsci ous
victim could not support the circunstance. See Halliwell supra.
A lay person would inevitably conclude that this nurder was
especially heinous, atrocious or cruel. The State cannot neet
its burden of showi ng beyond a reasonable doubt that the
erroneous presence of this particular instruction in the face of
a timely objection did not affect the recomendations of death by

the jury. See State v. Lee, 531 So.2d 133 (Fla. 1988);

Cccarelli v. State, 531 So.2d 129 (Fla. 1988).

The death sentence nust be reversed and the matter
remanded for a new penalty phase with a new jury due to
violations of the Fifth, Sixth, E ghth and Fourteenth Amendnents.
These violations were caused by the presence of an inproper
instruction and finding by the trial court that was wholly
unsupported by the evidence. Timely and specific objections by
def ense counsel were overrul ed. The presence of that particular
instruction under the facts of this case was so susceptible to

confusion and msapplication by the jury that distortion of the
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. reasoned sentencing procedure required by the Ei ghth Anendnment as

occurred; the recomendation of the jury is unreliable and

fl awed.




PO NT v

LOTT'S DEATH SENTENCE |S DI SPROPORTI ON-

ATE I N CONTRAVENTION OF H' S CONSTI TU

TIONAL RIGHTS UNDER THE SI XTH, EI GHTH,

AND FOURTEENTH AMENDMENTS. THE TRI AL

COURT | MPROPERLY WEI GHED THE M TI GATI NG

Cl RCUMSTANCES.

The trial court found four aggravating circunstances,
i.e., felony nurder/pecuniary gain, prior violent felony,
hei nous, atrocious and cruel and witness elimnation. The
Hei nous, Atrocious and Cruel (HAC) aggravating circunstance was
improperly found (See Point Four). Therefore, the three
aggravating circunstances weighed against the substantial
statutory and non-statutory mtigating circunmstances, Lott’'s
death sentence is disproportionate considering the spectrum of
capital cases that this Court reviews. This case sinply does not
qualify as one warranting the inposition of the ultimte
sanction.
The death penalty is so different from other

puni shnents "in its absolute renunciation of all that is enbodied
in our concept of humanity," Burman v. Georgia, 408 U S 238, 306
(1972), that "the Legislature has chosen to reserve its
application to only the nost aggravated and unmtigated of nost

serious crines." State v. Dixon, 283 So.2d 1, 17 (Fla. 1973);

See also Coker v. Georgia., 433 US. 584 (1977)® This Court

reviews "each sentence of death issued in the state,"

% The requirenent that the death penalty be reserved for
the nost aggravated crines is a fundanental axiom of Eighth
Anendment | urisprudence.
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Fitzpatrick v. State, 427 So.2d 809, 811 (Fla. 1988), to

"[gluarantee that the reasons present in one case wll reach
simlar result to that reached under simlar circunmstances in

anot her case," Dixon, 283 80.2d at 10, and to determ ne whether

all of the circunmstances of the case at hand "warrant the

imposition of our harshest penalty." Fitzpatrick, at 812. Ken

Lott's case is neither "the nost aggravated" nor "unmtigated."

Performng a proportionality review, this Court should

strike Ken Lott's death sentence. |In Fitzpatrick the trial court

found the follow ng aggravating factors:

1. Fitzpatrick was previously convicted of
another capital felony or a felony involving
the use or threat of violence;

2. Fitzpatrick knowingly created great risk
of death to many persons;

3. The capital felony was commtted while
Fitzpatrick was engaged in the comm ssion of,
or attenpted conm ssion of an enunerated
felony, nanely ki dnapping;

4.  The capital felony was commtted for the
purpose of avoiding or preventing a |aw ul
arrest; and

5. The capital felony was commtted for
pecuni ary gain.

The trial judge found the following statutory mtigating

ci rcunst ances:

1. The capital felony was commtted while
Fitzpatrick was under the influence of
extreme nmental or enotional disturbance;

2. The capacity of Fitzpatrick to appreciate
the crimnality of his conduct to the
requirements of |aw was substantially

i npai red; and
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3. The age of Fitzpatrick at the tinme of the
crine.

In vacating the death sentence, this Court enphasized
the fact that the trial court did not find the two aggravating
ci rcunstances of heinous, atrocious, (HAC) and cruel, and cold,
calculated, and preneditated (CCP):

The trial judge's findings of the mtigating
circunstances of extreme enotional or nental
di sturbance, substantially inpaired capacity
to conform conduct, and |ow enotional age
were supported by sufficient evidence. 1In
contrast, the aggravating circunstances of

hei nous, atrocious and cruel, and cold,
calculated and preneditated are conspicuously
absent.

Fitzpatrick at 812. In making its proportionality review, this

Court has therefore held that sone aggravating circunstances are
nmore weighted then others, and where the aggravating
circunstances of HAC and CCP are absent the nmurder is I|ess
aggravati ng.

In the instant case, both HAC and CCP are
"conspi cuously absent"™ and substantial statutory and non-
statutory mtigating evidence was presented and found by the
trial court. Followng the holding in Eitzpatrick, this court
should overturn Lott's death sentence as disproportionate to
other capital cases in Florida.

There was a factually simlar case where this court
also found that the death penalty was disproportionate to other

capital cases in Florida. In Proffitt v, State, 510 So.2d 896

(Fla. 1987) defendant was initially tried and convicted for
first-degree nurder and originally sentenced to death. The
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evidence at trial revealed that Proffitt, while burglarizing a
house, killed an occupant with one stab wound to the chest while
the victimwas lying in bed.

The trial court resentenced Proffitt to death, finding
the follow ng aggravating circunstances: (1) the murder occurred
during the commssion of a felony (burglary), and (2) the mnurder
was committed in a cold, calculated, and preneditated manner. In
mtigation, the trial court found that Proffitt had no
significant history of crimnal activity, and recognized
nonstatutory mtigating evidence from Proffitt's famly, former
co-workers, religious advisers, and others.

Proffitt argued that the death sentence in his case was
di sproportionate. He clainmed that this Court has never affirmed
the death penalty for a homicide during a burglary unacconpanied
by any additional acts of abuse or torture to the victim where
the defendant has no prior record of crimnal or violent
behavi or. Moreover, Proffitt argued that this Court had
consistently reversed death sentences in these types of felony
murder cases with or wthout jury recommendations of life relying

on Rembert v. State, 445 So.2d 337 (Fla. 1984); Richardson v.

State, 437 So.2d 1091 (Fla. 1983); Menendez v. State. 368 So.2d
1278 (Fla. 1979).

In overturning Proffitt's death sentence this Court
hel d:

Here, not only is there no aggravating factor
of prior convictions, but the trial judge
expressly found that Proffitt's lack of any
significant history of prior crimnal
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activity or violent behavior were mtigating
circunstances. Co-workers described Proffitt
as nonviolent and happily narried. He was
enployed at the tinme of the offense and was
described as a good worker and responsible
empl oyee.  This testimony was unrefuted. The
record also reflects that Proffitt had been
drinking; he made no statements on the night
of the crime regarding any crimnal
intentions; there is no record that he
possessed a weapon when he entered the

prem ses; and the victim was stabbed only
once. Additionally, following the crinme,
Proffitt made no attenpt to inflict nortal
injuries on the victims wfe, but

i mediately fled the apartment, returned
home, confessed to his wfe, and voluntarily
surrendered to authorities. To hold, as
argued by the state, that these circunstances
justify the death penalty would nean that
every murder during the course of a burglary
justifies the inmposition of the death
penalty. W hold that our decisions in
Rembert and Menendez require this Court to
reduce the sentence to life inprisonment

Wi thout the opportunity for parole for
twenty-five years.

Proffitt at 898.

Unlike Proffitt, in the instant case the trial court found far
more substantial mtigating circunmstances including two statutory
mental mtigating circunstances. Appellant argues that the facts
surrounding the murder in the instant case are no nore aggravated
than in the series of cases listed above. Appellant further
contends that there is as much mtigation presented and found in
the instant case than the series of cases |isted above.

Concl usi on

To be sure, the instant case is not the nost aggravated
and least mtigated nurder to cone before this Court. On the

contrary, this case is one of the |east aggravated and nost
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mtigat ed. The sentence of death in this case is

di sproportionate when conpared with other capital cases where
this Court has vacated the death sentence and inposed life

i npri sonnent. When conpelling mtigation exists such as that
existing in this case, sone of which was found by the trial
judge, the death penalty is sinply inappropriate under the

standard previously set by this Court.
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PO NT VI

THE | NTRODUCTI ON OF PREJUDI Cl AL AND

UNNECESSARY PHOTOGRAPHS OF THE VICTIM

DENIED KEN LOTT HS RIGHT TO A FAIR TRIAL.

G uesone photographs is one of the nost troubling

Issues in capital cases. Most often, appellate courts are asked
to rubber stanp admssion of truly revolting pictures, even
though “ [i]t is unrealistic to believe, even after a limted
view, that the horror engendered by these slides could ever be

erased from the mnds of the jurors..." Commonwealth v.

Garrison, 331 A.2d 186, 188 (Pa. 1975); VWalker v. City of Mam,

337 So0.2d 1002 (Fla. 3d DCA 1976); Youna V. State, 234 So.2d 341

(Fla. 1970).
The test for the admssibility of photographic evidence

is one of relevance. Straight v, State, 397 8o0.2d 903 (Fla.

1981) However, even "relevant evidence is inadmssible if it

probative value is substantially outweighed by the danger of

unfair prejudice.” Section 90.403, Fla. Stat.(1993); Hoffert v
State, 559 So.2d 1246 (Fla. 4th DCA 1990). Thus, even though
technically relevant, before photographs can be admtted into
evidence, “the trial judge in the first instance and this Court
on appeal nust determ ne whether the gruesoneness of the
portrayal is so inflammatory as to create an undue prejudice in

the minds of the jury." Leach v. State, 132 So.2d 329, 332 (Fla.

1961) .
In the instant case, the trial court allowed the
introduction of numerous photographs of the Appellant's tinely
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and specific objections.

to stipulate to the victims cause of

the issue of cause of

trial, the adm ssion of

reversible error.

death was not

gee Hoffert,

(TR418) Before

the prejudicial

supra
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PONT. VI

THE TRIAL COURT ERRED | N | NSTRUCTI NG THE
JURY THAT, | N DETERM NI NG WHAT SANCTI ON
TO RECOMMEND, | T COULD CONSI DER WHETHER
THE MURDER WAS COLD, CALCULATED AND
PREVEDI TATED, THEREBY RENDERI NG THE
DEATH SENTENCE UNRELI ABLE UNDER THE

El GHTH AND FOURTEENTH AMENDMENTS.

The law is clear that, unless the parties agree that
the judge may instruct on all the factors, the jury nust be

instructed on only those aggravating and mtigating factors that

are supported by the evidence. See Roman v. State., 475 So.2d

1228, 1234 (rFla. 1985) ("The standard jury instructions instruct
the judge to give instruction on only those aggravating and

mtigating circunstances for which evidence has been

presented. "); Lara v. State, 464 So.2d 1173, 1179 (Fla. 1985)
("The judge followed the standard instructions for those
aggravating and mtigating circunstances for which evidence had
been presented. ") See also Standard Jury Instructions in
Crimnal Cases, 2d Edition, p. 80, ("Give onlv those aggravating
circunmstances for which evidence has been presented.")

The jury's recomended sentence is given
great weight under our bifurcated death
penalty system It is the jury's task
to weigh the aggravating and mtigating
evidence in arriving at a recomended
sentence. Where relevant mtigating
evidence is excluded from this balancing
process, the scale is nore likely to tip
in favor of a recomended sentence of
death; Since the sentencer nust conply
with a stricter standard when inposing a
deat h sentence over aJury recom
nmendation of |ife, a defendant mnust be
allowed to present all relevant
mtigating evidence to the jury in his
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efforts to secure such recommendati on.
Therefore, wunless it is clear beyond a
reasonabl e doubt that the erroneous
exclusion of evidence did not affect the
jury's recommendation of death, the
defendant is entitled to a new
recomrendati on on resentencing.

Valle v. State, 502 8o.2d 1225, 1226 (Fla. 1987). Accord, Rilev

v. Wiinwisht, 517 So.2d 656, 659 (Fla. 1987) ("If the jury's

reconmendati on, upon which the judge nmust rely, results from an
unconstitutional procedure, then the entire sentencing_process

necessarily is tainted by _that procedure.") (enphasis added).

Thus, this Court recognizes that it is constitutional
error for the jury to be prevented from considering non-statutory
mtigating factors in determning whether to reconmend life
i mprisonnent or the death penalty, because the failure to do so
skews the analysis in favor of inposition of the death penalty.

A jury instruction on an inproper statutory aggravating factor
results in the same taint. \Wen nore aggravating factors are

present, nore mtigation will be needed to counterbal ance the

presence of the aggravating factor. Thus, the presence of an

i mproper factor also necessarily skews the analysis in favor of
the death penalty, which renders the death penalty unreliable

under the Eighth and Fourteenth Amendments.

In the instant case, the trial court agreed to give the
State requested instruction on CCP for the follow ng stated
reasons over strenuous objection:

Based on the fact that it wasn't -- it
was sonet hi n% that did require sone
t hought and he didn't just walk in and

kill her because she got in the way. It
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was nore than that.
(PP371) In the State's closing argument that the death penalty
was the proper sanction in this case, the state attorney spent
the balance of his tine arguing that this was a cold, calculated
and preneditated nurder.

There can be no conclusion other than that the jury
applied the CCP factor in recommending inposition of the death
penal ty. The actions by Appellant would necessarily have been
viewed by a lay person as cold, calculated and preneditated.

Evi dence and argunent was presented by the State to that end, and
the prosecution devoted much of the penalty phase to convince the
jury that this nurder was done with planning, calculation and

hei ght ened preneditation. Even is these offensive things had not
been stressed, in all likelihood the jury still would have
attributed weight to this factor when told by the court that it
was perm ssible under the law that they do so.

This court dealt with the inproper instruction of the
HAC aggravating factor in the case of Onelus v. State, 584 So.2d
563 (Fla. 1991). In Orelus, the state stressed that three
aggravating circunstances were clearly established by the
evi dence, specifically: (1) that the murder was committed for
pecuniary gain; (2) that the murder was commtted in a cold,
cal cul ated, and preneditated manner wthout any pretense of noral
or legal justification; (3) that the nurder was especially
hei nous, atrocious, or cruel. The state focused especially upon

the last factor, that the nurder was especially heinous,
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atrocious, or cruel. The jury returned a recommendation of death
by an eight-to-four vote.

The trial judge subsequently inposed the death penalty,
finding two aggravating circunstances: (1) that the murder was
committed for pecuniary gain and (2) that it was conmtted in a
cold, calculated, and preneditated manner. The trial court did
not find as an appropriate aggravating circunstance that the
murder was especially heinous, atrocious, or cruel.

This Court found that the trial court erred in
instructing the jury that it could properly consider as an
aggravating factor that this mnurder was especially heinous,
atrocious, or cruel. In ordering a new penalty phase this court
st at ed:

Al though the circunstances of a contract
kKilling ordinarily justify the inposition of
the death sentence, we are unable to affirm
the death sentence in this case because,
given the state's enphasis on the heinous,
atrocious, or cruel factor during the
sentenci ng phase before the jury, the fact
that the trial court found one mtigating
factor, and the fact that the jury
reconmended the death sentence by an
eight-to-four vote, we nust conclude that
this error is not harm ess beyond a
reasonabl e doubt under the standard set forth
in DiGuilio.

Clearly, the instant case is analogous to the error
found in Orelus. To be sure, the jury would not appreciate,
however, that as a matter of law it could not properly weigh the
cold, calculated, and preneditated nature of Rose Connors' nurder
into the equation of whether to recommend life inprisonnent or
the death penalty for Lott. I ndeed, the jury is presumed to have
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used this instruction and to have followed the law given it by
the trial judge. @Grizzell v. Wiinwisht, 692 F.2d 722, 726-27
(11th Gr. 1982), cert. denied, 461 U S. 948 (1983). The burden

is on the State to show beyond a reasonable doubt that the
instruction on this inapplicable statutory aggravating factor did
not affect the jury recommendation. See Riley, 517 So.2d at 659;
Ciccarelli v. State, 531 So.2d 129 (Fla. 1988); State v.

DiGuilio, 491 So.2d 1129 (Fla. 1986); Chapman V. California, 386

U S. 18 (1967). The State cannot neet that burden. Accordingly,

the death penalty nust be vacated and the matter renmanded for a

new penalty phase.
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PO NT VIII

THE TRIAL COURT ERRED IN ALLON NG THE
STATE TO | NTRODUCE | RRELEVANT,
PREJUDI CI AL EVI DENCE OF NONSTATUTORY
AGGRAVATI NG FACTORS.

During the penalty phase, the state introduced
irrelevant and prejudicial evidence of nonstatutory aggravating
factors over objection on three occasions: letters from
Department of Corrections officials concerning a prior offense;
and state cross-exam nation designed to reveal the appellant's
arrest history.

Appel | ant objected to the admi ssion of Departnent of
Corrections (DoC) records involving letters from DOC officials
and a letter from Appellant to DOC officials due to it being
beyond the capital sentencing statute and that the letter was
hearsay. (PP19-28)

At the penalty phase, counsel for Appellant called the
Appel l ant's stepfather, Lloyd Coleman, for the purpose of
testifying on the Appellant's childhood. During the direct
exam nation of M. Coleman, the followng testinony transpired:

How woul d you describe his

personélyty as he was comng up, like
just comng into the teenage years for
exanpl e?

A: Mre or less a typica
teenager. He and | had our ups and
downs occasionally. Sonmetines he
woul dn't do what 1 thought he should be
doi ng.

Q: Was he wunusually troubl esome?
A: No, sir.
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Q: Was he generally honest and
al ways had respect.

A Yes, sir. Always honest and
al ways had respect.

: He got into some trouble during
his teenage years, didn't he?

A Yes, sir.
(PP160, 161)
ARGUVENT
The state entered the Departnent of Corrections letters
and cross-examined M. Coleman with the goal of entering
inflammatory evidence of appellant's bad acts, specifically
threats against a |law enforcenent officer and desecration of a
Baptist Church to serve no valid purpose other than inflame the
passions of the jury. In the matter of the cross-exam nation of
Coleman it is obvious that the questioning had no other the
pur pose:
Q: Gkay. Now you've described M.
Lott's teenage years as being pretty nuch
nor mal ?
A Yes, sir.
Q: MNow it's true, is it not, that at
age 14 Kenneth rott started getting arrested
for stuff, isn't that right, as a juvenile
at 14, in 1967; do you renenber that, 1967 he
and another juvenile broke coke bottles on
the grounds of a church and destroyed sone
church signs?
A No, sir.

Q: Do you remenber that you had the
glass renoved and replaced the signs?

A: No, sir.
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Q: You don't renenber that?

A No, sir.

Q: How about in April of 1967, do you
remenber the defendant and another juvenile
entering the Stetson Baptist Church and
throwing varnish on the inside walls of a
church wall of the --

A:  No.

Q: You renenber in 1957 M. Lott being
adj udged to be a delinquent and being
suspended from school ?

MR SPECTOR: | object to what M.
Ashton is asking --

(PP165)
The trial court overruled the objection, (ppi67) The state
continued to make inquiries calculated to further taint the jury
with questions calculated to inflame the passions of the jury.
The counsel for appellant, after further strenuous objections,
subsequently made a Mtion for Mstrial. (PP175)

Concerning capital sentencing, this Court has held that
the specific statutory aggravating circunstance codified in
Florida Statute 921.141, is the sole consideration for the jury
and judge in deciding the propriety of the death sentence. In

Mller v. State. 373 So.2d 882 (Fla. 1979), the trial court

considered the defendant's incurable and dangerous nental illness
as an aggravating factor in inposing the death penalty. This
Court rejected this approach and held that:

The aggravating circunstances specified

in the statute are exclusive, and no

others may be used for that purpose.

Purdy_v. State, 343 8So0.2d 4 (Fla. 1977).

This court, in Elledge v. State, 346
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So.2d 998, 1003 (rFla. 1977) stated:

We nust guard against any unauthor-
I zed aggravating factor going into
the equation which mght tip the
scales of the weighing process in
favor of death.

MIller, at 885. See al SO McCampbell v. State, 421 8o.2d 1072

(Fla. 1982); Bassett v. State, 449 so.2d 803, 809 (Fla. 1984)

(di ssenting opinion, Overton, J.).

To be sure, during the direct exam nation of
appel lant's step-father, the step-father may have downpl ayed the
extent that appellant had legal troubles when he was a teenager.
However, when asked the question whether appellant got into
trouble as a teenager, Coleman stated yes. Having adnitted that
the appellant got in trouble as a teenager, what purpose could
the state's cross-examnation into the area of desecrating a
Baptist Church serve other than to inflame the passion of the
jury. Li kewise, with the DOC letters, any probative value they
may have had was surely outweighed by there prejudicial effect.
It can not be said that these error were harnless where religion
and law enforcement are involved and where there was not the nost
aggravated and least mtigated nurder. Therefore, the death
sentence should be vacated and a new penalty phase ordered. gee!

Ceralds v. State, 601 So.2d 1157 (Fla. 1992)
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PO NT | X

THE TRIAL COURT ERRED IN PERM TTING VICTIM

| MPACT EVI DENCE THAT WAS NOT RELEVANT TO THE
| SSUE OF THE UNI QUENESS OF THE VICTIM AND
VENT BEYOND THE NARROW APPLI CATION OF THE
STATUTORY SCHEME.

The Appellant objected to the victims sister, Anne
Tighe, making a prepared victim inpact statenent to the jury.
The trial permtted the statement nade to the jury over
objection. The "victim inpact" evidence should have Dbeen
excluded by the trial court. The introduction of the inproper

evidence unfairly and unconstitutionally tainted the jury's
recormendat i on. Section 921.141(7), Florida Statutes (1992)
provi des:

...the prosecution may introduce,
and subsequently argue, victim inpact
evi dence. Such evidence shall be
designed to denobnstrate the victinms
uni queness as an individual human being
and the resultant loss to the
comunity's nmenbers by the victinms
death. Characterizations and opinions
about the crinme, the defendant, and the
appropriate sentence shall not be
presented as a part of victim inpact
evi dence.

Florida has consistently excluded evidence designed to

create synpathy for the deceased. Jones v. State, 569 So.2d 1234

(Fla. 1990). See also Lewis v. State, 377 So.2d 640 (Fla. 1979)

and Rowe v. State, 120 Fla. 649, 163 So. 22 (1935). This rule of

| aw provides even nore protection to acapital defendant at a
penalty phase.

Florida's death penalty statute, section
921.141, limts the aggravating
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circunstances on which a sentence of
death may be inposed to the
circunstances listed in the statute. §
921.141(5). The inpact of the murder on
famly menbers and friends is not one of
these aggravating circunmstances. Thus,
victim inmpact is a non-statutory
aggravating circunstance which would not
be an appropriate circunstance on which
to base a death sentence. Blair v.
State, 406 8o.2d 1103 (Fla. 1981);
MIler v. State, 373 So.2d 882 (Fla.
1979); Rley v. State, 366 So.2d 19
(Fla. 1978).

Gossman v. State, 525 So.2d 833, 842 (Fla. 1988).

In the case of Pavne v. Tennessee, 111 S.C. 2597

(1991) the United States Supreme Court held that there is no
Ei ghth Amendment bar to victim inpact evidence during the penalty
phase of a capital trial. 1d. at 2601. Neither Payne, nor any
other United States Supreme Court case, deals with the question
of whether such evidence is permssible under state |aw

Since the issuance of the Ppayne opinion, this Court has
addressed the introduction of wvictim inpact evidence only a few
times. In those cases, this Court has rejected an Eighth
Amendment chal | enge, pointing out that Pavne receded from Booth
v. Mrvland, 482 U S 496 (1987) and South Carolina v. Gathers,
490 U S 805 (1989). see, e.g., Jones v. State, 612 So.2d 1370
(Fla. 1992); Burns v. State, 609 So.2d 600 (Fla. 1992); and

Hodges v. State, 595 So.2d 929 (Fla. 1992). \Wen dealing wth

the broader contention that victim inmpact evidence was inproperly
admtted, this Court focused on the relatively mnor effect that
the evidence had in each particular case. See, e.g.. Sins V.

State, 602 So.2d4 1253 (Fla. 1992) and Burns v. State, 609 So.2d
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600 (Fla. 1992). In Wndom v. State, 656 So. 2d 432 (Fla. 1995)

this Court found that victim inpact evidence is separate from the
wei ghing of the aggravating and mtigating factors, and nust be
relevant to the issue of the uniqueness of the victim
So even after Pavne and Wndom to be adm ssible,
evidence must be relevant to a material fact in issue. The
chall enged testinmony in this case was not. * A nunber of
disinterested eyew tnesses observed Burns shoot the officer in
cold bl ood. During the victim inpact statement, the victinms
sister stated:
{Mother} was always trying to persuade her to
cone back hone. Even though she cane back
regularly to see us she stayed with us a
coupl e of weeks before she died. (PP78,79)
Appel | ant submits that the above does not speak about
the unique characteristics of the victim and instead inflanes the
passions of the jury and taints there sentencing recomendation,

The error is not harmess in his case. I n Buxrnsg, the evidence

was admitted during the guilt phase. Since nunerous eyew tnesses
testified about the shooting, the error was harmnl ess. The

obj ectionabl e evidence was admtted at Appellant's penalty phase.
"Substantially different issues arise at the penalty phase of a

capital trial that require analysis qualitatively different than

4 See Bryan v. State, 533 So.2d 744, 746-47 (Fla. 1988), S§§
90. 401, 90.402, Fla. Stat. (1991). This Court's opinion in Burns
v. State, 609 So.2d 600 (Fla. 1992) is dispositive of the issue
at  hand. The Burns trial court allowed evidence of the police
officer/victims professional training, education and conduct to
"rebut" statenents nade by defense counsel during opening
statenent of the guilt phase. This Court held that the adm ssion
of evidence was error, although harmess in that particular case.
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that applicable to the guilt phase." (Castro v. State, 547 So.2d

111, 115 (Fla. 1989). The jury used the objectionable evidence
to determne that Ken Lott should die, not to determne that he
was guilty of the crimes charged.

Al the jury should have been considering was the
evidence in aggravation and the evidence in mtigation. They
al so heard victim inpact evidence, but were never told how to
treat this evidence. Surely the result of the above testinmony
was to inflame the passions of the jury and inpair the sentencing
reconmendat i on. As aresult, the jury voted that Ken Lott should

die in Florida's electric chair.
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PO NT X
THE TRIAL COURT ERRED BY NOT ORDERI NG
SANCTI ONS WHERE THE STATE VI OLATED THE RULE
OF SEQUESTRATI ON.

During the state case, Assistant State Attorney Cul han
advised the Court the Rule Sequestration had been viol ated.
(TR540) During the testinony of the nedical exam ner, Culhan
encountered Sergeant Corriveau, Detective Dana Giffis, and
witness Kristen Hayes in the back room  The witnesses were
| ooking through their evidence list and they told Cul han that
there had been two sets of pliers discovered at the nurder scene,
wherein Culhan realized that the Rule of Sequestration had been
i nvoked. (TR540) The trial court conducted ahearing on the
possible violation of the court's order concerning the Rule of
Sequestrati on. (TR541-572) Appellant moved for sanctions and
requested the court exclude the w tnesses. (TR572-73) The tri al
court denied the motion for sanctions. (TR579)

During the violation hearing, state wtness Hayes
questioned state witness Giffis about who processed |atent
fingerprints. (TR 545) Also, witness Giffis and Corriveau
di scussed who had found duct tape at the scene. (TR554)

Al though there was contradictory testinony anong the three
witnesses as to what was talked about, it is not clear whether
testinony was changed by the violation. However, it is certain
that the discussion refreshed menories thereby bolstering wtness
credibility.

This Court has frequently pointed out that the rule of
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sequestration is intended to prevent a witness's testinony from

being influenced by the testinony of other witnesses in the

proceedi ng. See Steinhorst v. State, 412 So.2d 332 (Fla. 1982);

Qdom v. State, 403 So.2d 936 (Fla.1981), cert. denied, 456 U S.

925, 102 8.Ct. 1970, 72 L.Ed.2d 440 (1982); Dumas v. State, 350

So.2d 464 (Fla.1977); Spencer v. State, 133 So.2d 729 (Fla.1961),

cert. denied. 369 U S 880, 82 s.Ct. 1155, 8 L.Ed.2d 283 (1962).

Before a trial court excludes testinony on the ground that the
sequestration rule was violated, the trial court nust determne
that the witness's testinmony was affected by other w tnesses'
testinony to the extent that it substantially differed from what
it would have been had the w tness not heard the testinony. In
the instant case, the trial judge found that if there was a
violation, there would be no substantial change in the w tnesses
testinony to support excluding the w tness. (TR578) The tri al
court did not address the issue of the gathering of the
fingerprint evidence. This evidence was critical to the state's
case, and having the wtnesses conparing notes on this evidence
Is extremely dangerous to the notion of confidence and propriety
of the proceeding. In the trial judge erred in failing to
exercise her discretion to determ ne whether exclusion of
testinony in the area of fingerprint collection and processing
was warranted under the circunstances. The failure to address

was clearly error.

74




PO NT Xl
CONSTI TUTI ONALI TY OF SECTION 921. 141,
FLORI DA STATUTES.
1. The Jurv
a. Standard Jury Instructions
The Appellant submits that the jury plays a crucial
role in capital sentencing. Its penalty verdict carries great
wei ght.  Nevertheless, the jury instructions are such as to
assure arbitrariness and to nmaximze discretion in reaching the
penal ty verdict.
i. Heinous, Atrocious, or Cruel
The instruction does not |limt and define the "heinous,
atrocious, or cruel" circumstance. This assures its arbitrary
application in violation of the dictates of Mwnard v

Cartwisht, 486 U S. 356 (1988); Shell wv. Mssissippi, 498 US. 1
(1990) ; and Espinosa v. Florida, 112 s.ct. 2926 (1992). The

nnewn instruction in the present case (T 882) violates the E ghth
Amendment and Due Process. The HAC circunmstance is

constitutional where limted to only the "conscienceless or
pitiless crime which is unnecessarily torturous to the victim"

Espi nosa, supra. Instructions defining "heinous," "atrocious,"

or "cruel" in terms of the instruction given in this case are

unconstitutionally vague. Sheillpp r a . Wile the instruction

given in this case states that the "conscienceless or pitiless

crime which is unnecessarily torturous" is "intended to he

included," it does not limt the circunstance only to such
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crimes. Thus, there is the likelihood that juries, given little
discretion by the instruction, will apply this factor arbitrarily
and freakishly.

The instruction also violates Due Process. The
instruction relieves the state of its burden of proving the
el ements of the circumstances as developed in the case law.®

ii. Cold, Calculated, and Preneditated

The same applies to the vcold, calculated, and
premedi tated" circunstance. The standard instruction sinply
tracks the statute.® Since the statutory language is subject to
a variety of constructions, the absence of any clear standard

instruction ensures arbitrary application. See Rogers V. State,

511 So.2d 526 (Fla. 1987) (condeming prior construction as too

broad). Jurors are prone to simlar errors. See Hodses v.

Florida, 113 s.ct. 33 (1992) (applying Espinosa to CCP and

acknow edging flaws in CCP instruction). Since CCP is vague on
its face, the instruction based on it also is too vague to
provide the constitutionally required guidance. Any holding that
jury instructions in Florida capital sentencing proceedings need
not be definite, would directly conflict with the Cruel and

Unusual Puni shnent C auses of the state and federal

5 For exanple, the instruction fails to inform the jury
that torturous intent is required. See McKinney v. State, 579
So.2d 80, 84 (Fla. 1991) ("The evidence in the record does not
show that the defendant intended to torture the victint).

¢ The instruction is: "The crime for which the defendant

is to be sentenced was conmitted in a cold, calculated and
premedi tated manner without any pretense of noral or |[egal
justification."
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constitutions. These clauses require accurate jury instructions
during the sentencing phase of a capital case. Espinosa v.
Florida, 112 s.ct. 2926 (1992). The instruction also
unconstitutionally relieves the state of its burden of proving
the elenents of the circunstance as defined by case |aw
construing the "coldness," "calculated,” "heightened
premeditation,” and "pretense" elenents

iii. Felony Murder

This circunstance fails to narrow the discretion of the
sentencer and therefore violates the Cruel and Unusual Punishment
and Due Process Clauses of the state and federal constitutions.
Hence, the instruction violates the Cruel and Unusual Punishnent
and Due Process Clauses of the state and federal constitutions.

b. Mijority Verdicts

The Florida sentencing scheme is also infirm because it
pl aces great weight on margins for death as slim as a bare
majority. A verdict by a bare majority violates the Due Process
and the Cruel and Unusual Punishnent dauses. A guilty verdict
by less than a "substantial nmajority" of a 12-member jury is so

unreliable as to violate Due Process. See Johnson v. Louisiana,

406 U S. 356 (1972), and Burch v. louisiana, 441 U S. 130 (1979).
It stands to reason that the sane principle applies to capital
sent enci ng. Qur statute is unconstitutional, because it
authorizes adeath verdict on the basis of a bare mjority vote
In Burch, in deciding that a verdict by a jury of six

must be unanimous, the Court |ooked to the practice in the
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various states in determning whether the statute was
constitutional, indicating that an anomal ous practice violates
Due Process. Simlarly, in deciding Cruel and Unusual Punishnent
claims, the Court wll look to the practice of the various
states. Only Florida allows a death penalty verdict by a bare
maj ority.

c. Florida Allows an Elenment of the Crime to be
Found by a Mjority of the Jury.

Qur v makes the aggravating circunstances into
elements of the crime so as to make the defendant death-eligible.

See State v. Dixon, 283 So.2d 1 (Fla. 1973). The |ack of

unani mous verdict as to any aggravating circunstance violates
Article |, Sections 9, 16 and 17 of the state constitution and
the Fifth, Sixth, Eighth, and Fourteenth Amendnents to the

federal constitution. See Adamson V. Ricketts, 865 F.2d 1011

(9th Cr. 1988) (en banc); contra Hldwn v. Florida, 490 US.

638 (1989).

d. Advisory Role

The standard instructions do not inform the jury of the
great inportance of its penalty verdict. The jury is told that
their recommendation is given "great weight." But in violation

of the teachings of Caldwell v. Mssissippi, 472 US. 320 (1985)

the jury is told that its "recommendation" IS just "advisory."
2. Counsel
Al nost every capital defendant has a court-appointed
attorney. The choice of the attorney is the judge's -- the
def endant has no sayin the matter. The defendant becones the
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victim of the ever-defaulting capital defense attorney.
I gnorance of the law and ineffectiveness have been the
hal | marks of counsel in Florida capital cases from the 1970’'s

through the present. See. e.q., Elledae V. State, 346 So.2d4 998

(Fla. 1977) (no objection to evidence of nonstatutory aggravating
ci rcunst ance).

Failure of the courts to supply adequate counsel in
capital cases, and use of judge-created inadequacy of counsel as
a procedural bar to review the nerits of capital clains, cause
freaki sh and uneven application of the death penalty.

Notw t hstanding this history, our |aw makes no
provi sion assuring adequate counsel in capital cases. The
failure to provide adequate counsel assures uneven application of
the death penalty in violation of the Constitution. In the
instant case, appellant obtained private counsel through the help
of his famly after appellant had disagreements with his court-
appointed counsel. Private counsel argued that he required an
additional attorney appointed to help prepare for a penalty phase
because he |acked experience in capital cases. The trial court
deni ed the request.

3. The Trial Judse

The trial court has an anbiguous role in our capital

puni shment system  On the one hand, it is largely bound by the

jury's penalty verdict under, e.q., Tedder v. State, 322 So.2d
908 (Fla. 1975). On the other, it has at times been considered

the ultimate sentencer so that constitutional errors in reaching
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the penalty verdict can be ignored. This anbiguity and |ike
probl ems prevent evenhanded application of the death penalty.

4. Appellate review

a. Proffitt
In Proffitt v. Florida, 428 U S. 242 (1976), the

plurality upheld Florida's capital punishnent scheme in part
because state law required a heightened |evel of appellate
review. See 428 U S. at 250-251, 252-253, 258-259.

Appel I ant submits that what was true in 1976 is no
| onger true today. Hstory shows that intractable ambiguities in
our statute have prevented the evenhanded application of
appel late review and the independent reweighing process
envisioned in Proffitt. Hence the statute is unconstitutional.

b. Aggravating Circunstances

Geat care is needed in construing capital aggravating

factors. See Maynard v. Cartwisht, 108 S.ct. 1853, 1857-58

(1988) (Ei ghth Anendment requires greater care in defining
aggravating circumstances than does due process). The rule of
lenity (crimnal laws nust be strictly construed in favor of
accused), which applies not only to interpretations of the
substantive ganbit of crimnal prohibitions, but also to the
penalties they inpose, Bifulco v. United States, 447 U S. 381
(1980), is not nmerely a maxim of statutory construction: it is

rooted in fundanental principles of due process. Dunn v. United

States, 442 U.S. 100, 112 (1979) . Cases construing our

aggravating factors have not conmplied with this principle.
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Attenpts at construction have led to contrary results
as to the "cold, calculated and preneditated" (CCP) and "heinous,
atrocious or cruel" (HAC) circunstances making them
unconstitutional because they do not rationally narrow the class
of death-eligible persons, or channel discretion as required by

Lowenfield v. Phelpsg, 484 U S. 231, 241-46 (1988). The

aggravators nean pretty nuch what one wants them to mean, so that

the statute is unconstitutional. See Herring v. State, 446 So.2d

1049, 1058 (Fla. 1984) (Ehrlich, J., dissenting).
As to CCP, conpare Herring with Rogerg v. State, 511

So.2d 526 (Fla. 1987) (overruling Herring) with Swafford v.
State, 533 S0.2d 270 (Fla. 1988) (resurrecting Herring), wth
Schafer v. State, 537 So.2d 988 (Fla. 1989) (reinterring

Herring).

As to HAC, conpare Raulerson v. State, 358 So.2d 826

(Fla. 1978) (finding HAC), with Raulerson v. State, 420 So.2d 567

(Fla. 1982) (rejecting HAC on sane facts).’

The "felony nurder" aggravating circunstance has been
l'iberally construed in favor of the state by cases holding that
it applies even where the nurder was not preneditated. See

Swafford v. State. 533 So.2d 270 (Fla. 1988).

Al t hough the original purpose of the "hinder governnent

7 For extensive discussion of the problems with these
circunmstances, gsee Kennedy, Florida's "Cold, Calculated, and
Prenedi tated" Agaravatinag C rcunstance in Death Penalty Cases, 17
Stetson L.Rev. 47 (1987), and Mello, Florida's "Heinous.
Atrocious or Cruel" Aggravating CGircunstance: Narrowing the J ass
of Death-Elisible Cases Wthout Making it Smaller, 13 Stetson
L.Rev. 523 (1984).
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function or enforcement of law" factor was apparently to apply to
political assassinations or terrorist acts,' it has been broadly

interpreted to cover witness elinnation. See Wite v. State,

415 8o.2d 719 (Fla., 1982).

c. Appellate Reweighing

Fl ori da does not have the independent appellate
rewei ghing of aggravating and mtigating circunstances required
by Proffitt, 428 U S. at 252-53. Such matters are left to the

trial court. See Smith v, State, 407 So.2d 894, 901 (Fla. 1981)

("the decision of whether a particular mtigating circunstance in
sentencing is proven and the weight to be given it rest with the

judge and jury") and Atkins v. State, 497 So.2d 1200 (Fla. 1986).

d. Procedural Technicalities
Through use of the contenporaneous objection rule,
Florida has institutionalized disparate application of the law in

capital sgentencing.’ &ee., Rutherford v. State, 545 So.2d

853 (Fla. 1989) (absence of objection barred review of use of

i nproper evidence of aggravating circunstances); Gossman V.

State, 525 So.2d 833 (Fla. 1988) (absence of objection barred

review of use of victim inpact information in violation of Eighth

' gee Barnard, Death Penalty (1988 Survey of Florida Law),
13 Nova L.Rev. 907, 926 (1989).

® In Elledge v. State, 346 So.2d 998, 1002 (Fla. 1977),
this Court held that consideration of evidence of a nonstatutory
aggravating circunmstance is error subject to appellate review
w thout objection below because of the "special scope of review'

in capital cases. Appellant contends that a retreat from the
special scope of review violates the Ei ghth Anendnment under
Proffitt.
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Anendnent); and Smalley v. State, 546 So.2d 720 (Fla. 1989)

(absence of objection barred review of penalty phase jury
I nstruction which violated Ei ghth Anmendnent). Capricious use of
retroactivity principles works simlar mschief. In this regard,

conpare Glliamv. State, 582 8o0.2d 610 (Fla. 1991) (Canpbell not

retroactive) with Nibert v, State, 574 So.2d 1059 (Fla. 1990)

(applying Canpbell retroactively), Mxwell v. State, 603 So.2d

490 (1992) (applying Canpbell principles retroactively to post-
conviction case, and Dailev wv. State, 594 So.2d 254 (Fla. 1991)

(requirenent of considering all the mtigation in the record
arises from nuch earlier decisions of the US. Supreme Court).

e. Tedder

The failure of the Florida appellate review process is
highlighted by the Tedder" cases. As this Court admtted in
Cochran v. State, 547 So.2d 928, 933 (Fla. 1989), it has proven

I npossible to apply Tedder consistently. This frank adm ssion
strongly suggests that other legal doctrines are also arbitrarily
and inconsistently applied in capital cases.

5. O her Problens Wth the Statute

a. Victim I|npact
The statute is unconstitutional for a variety of
reasons. First, the legislature had no authority to pass this

statute as it violates Article V, Section 2(a) of the Florida

' Tedder v. State, 322 So.2d 908, 910 (Fla. 1975) (life
verdict to be overridden only where "the facts suggesting a
sentence of death [are] so clear and convincing that virtually no
reasonabl e person could differ.")
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Constitution which states, in part, "The Supreme Court shall

adopt rules for the practice and procedure in all courts." The
Florida Suprene Court has consistently held that this provision
is exclusive in that any statute which invades this prerogative

is invalid. Haven Federal Savings and Loan Association V.

Kirian, 579 So.2d 730 (Fla. 1991). The matters at issue in
Section 921.141(7) are clearly procedural. Id. at 730. The
statute at issue is an attenpt to regulate "practice and
procedure. " It deals with »the nethod of conducting litigation",
just as surely as the regulation of voir dire, waiver of jury
trial, or severance. Id. at 732. This Court has recognized that
rules of evidence "may be procedural” and thus the sole

responsibility of the Florida Supreme Court. 1n re Evidence

Code, 372 So.2d 1369 (Fla. 1979)
The Florida Constitution also requires that this type

of evidence be prohibited, as it provides broader protection than

the United States Constitution for the rights of a capital
def endant . Tillman v. State, 591 So.2d 167 (Fla. 1991). The

Tillman court explicitly held that a punishnent, in a given case,
is unconstitutional under the Florida Constitution if it is
"unugual" due to the procedures involved. The allowance of this
sort of victim synpathy evidence violates Article I, Section 17.
The existence of this evidence is totally random depending upon
the extent of the deceased's famly and friends, and their

willingness to testify. The strength of this evidence would also

depend on the articulateness of the friends and famly (or other
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representatives of the community in this case).

The adm ssion of this evidence also violates the Due
Process C ause of Article I, Section 9 of the Florida
Constitution. This Court's opinion in Tillman, supra, is a clear
indication that this type of evidence violates Article I,
Sections 9 and 17 in a capital case, even if it is permt ted in
ot her cases. [Death is a uniquely irrevocable penalty, requiring
a nmore intensive level of judicial scrutiny or process than
| esser penalties].

The adm ssion of this evidence violates Article I,
Sections 9 and 17 in other ways. First, such evidence intrudes
into the penalty decision considerations that have no rational
bearing on any legitimate aim of capital sentencing. Second,
this proof is highly enotional and inflanmmatory, subverting the
reasoned and objective inquiry which the courts have required to
guide and regularize the choice between death and |esser
puni shirent s. Third, wvictim inpact evidence cannot conceivably be
received w thout opening the door to proof of a simlar nature in
rebuttal or in mtigation, further upsetting the delicate balance
the courts have painstakenly achieved in this area. Fourth, the
evidence invites the jury to inpose a death sentence on the basis
of race, class, and other clearly inpermssible grounds.
Allowng this type of evidence inevitably makes the entire system
freakish and arbitrary and thus unconstitutionally infirm

It nust also be noted that Section 921.142(7) is

extremely broad and vague. The |anguage concerning the "victims
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uni queness as a human being and the resultant loss to the
community" puts absolutely no limts as to who can testify or
what they can testify to. The phrase "loss to the conmunity"
contains no definition of community or limts on its nembership.
This could lead to anyone testifying or even to death sentencing
by petition or public opinion pole.

It is clear that a statute, especially a penal statute,

must be definite to be valid. Locklin v. Pridseon, 30 So,2d 102

(Fla. 1947). An attack on a statute's constitutionality nust

"necessarily succeed" if its language is indefinite. D’Alemberte

v. Anderson, 349 So.2d 164 (Fla. 1977). Thus, definiteness is

essential to the constitutionality of a statute.

The statute at issue here clearly fails under any
standard of definiteness under the United States and Florida
Constitutions. The term "comunity" contains a wde variety of
meani ngs. It can be geographic community or it can nean people

with perceived conmon interests. See Black's law Dictionarv

(containing several different definitions of the term. Even
within the concept of a geographic community, it can nean
anything from a nei ghborhood up to the "community of nations."
The term "community" when applied to a community of interests can
mean virtually anything; including conmmon hobbies, jobs, sports
teams, political beliefs, religion, race, or ethnicity. One of
the most common ways in which the term "conmunity” is used, is in
the racial or ethnic sense. The phrases "Black Comunity,"

"H spanic Community," etc. are widely used in the nedia.
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Testinmony of the lost menbers of a racial or ethnic comunity
woul d clearly be forbidden under the Florida and United States
Constitutions. The statute's terms are sinply too vague and
overbroad; capable of a wde variety of clearly inpermssible
uses. The statute also fails to give the defendant any notice of
the type of evidence he is to defend against.

Nor is the jury given any guidance on how to use this
evidence. As noted previously, the evidence does mnot constitute
an aggravating circunstance. The jury in this case was
specifically told by the trial court and the prosecutor that they
were not to treat the "victim inpact" evidence as an aggravating
ci rcunst ance. (R88-89,102) The jury was left with no guidance
as to how to weigh this evidence.

The admission of this evidence wthout any guidance is
unconstitutional pursuant to the Fifth, Sixth, E ghth and
Fourteenth Amendnents to the United States Constitution and
Article I, Sections 2, 9, 16 and 17 of the Florida Constitution.
The failure to sufficiently guide discretion, with the
possibility of arbitrary and discrimnatory results, was a thene
runni ng throughout the opinions in Eurman v. CGeorsia, 408 U S
238 (1972). The guiding of the judge and jury's discretion was a
critical factor in upholding the facial constitutionality of the

Florida statute. Proffitt v. Florida, 428 U.S. 242 (1976); State

v. Dixon, 283 So.2d 1 (Fla. 1973). Several cases has recently
been reversed based on jury instructions which fail to

sufficiently define an aggravating circunstance. See, e.d.,
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Espinosa v. Florida, 112 §.¢t 2926 (1992); Maynard v. Cartwright,
486 U.S. 356 (1988). The statute clearly fails to pass

constitutional muster and this Court should nmke that

pronouncenent for all to hear.

b. Lack of Special Verdicts

Our law provides for trial court review of the penalty
verdict. Yet the trial court is in no position to know what
aggravating and mtigating circunstances the jury found, because
the law does not provide for special verdicts. Wrse yet, it
does not know whether the jury acquitted the defendant of felony
murder or nurder by preneditated design so that a finding of the
felony nurder or preneditation factor would violate double

jeopardy under Delap_V. Dugger, 890 F.2d4 285, 306-319 (1ith Cir.

1989). This necessarily leads to double jeopardy and collateral
estoppel problens where the jury has rejected an aggravating
factor but the trial court nevertheless finds it. It also
ensures uncertainty in the fact finding process in violation of
the Eighth Amendment.

In effect, our |aw nmakes the aggravating circunmstances
into elenents of the crime so as to make the defendant death-
eligible. Hence, the lack of a unaninous jury verdict as to any
aggravating circunmstance violates Article I, Sections 9, 16 and
17 of the Florida Constitution and the Fifth, Sixth, Ei ghth and
Fourteenth Anendnents to the United States Constitution. See
Adamgson V. Ricketts, 865 F.2d 1011 (9th Cir. 1988) (en banc).
But see Hildwin v. Florida, 109 S.Ct. 2055 (1989) (rejecting a
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simlar Sixth Amendnment argunent).

c. No Power to Mtigate

Unlike any other case, a condemmed inmate cannot ask
the trial judge to mtigate his sentence because Rule 3.800(b),
Florida Rules of Criminal Procedure, forbids the mitigation of a
death sentence. This violates the constitutional presunption
agai nst capital punishment and disfavor mtigation in violation
of Article I, Sections 9, 16, 17 and 22 of the Florida
Constitution and the Fifth, Sixth, E ghth and Fourteenth
Anendnents to the United States Constitution. |t also violates
Equal Protection of the laws as an irrational distinction
trenching on the fundamental right to Iive.

d. Florida Creates a Presunption of Death

Florida law creates a presunption of death where, but a
single aggravating circunstance appears. Ihis creates a
presunption of death in every felony nurder case (since felony
murder is an aggravating circunstance) and every preneditated
murder case (depending on which of several definitions of the
prenmeditation aggravating circunstance is applied to the
case) . ™ In addition, HAC applies to any nmurder. By finding an
aggravating circunmstance always occurs in first-degree nurders,
Florida inposes a presunption of death which is to be overcone
only by mtigating evidence so strong as to be reasonably

convincing and so substantial as to constitute one or nore

1 gee Justice Ehrlich’s dissent in Herring v State, 446

So.2d 1049, 1058 (Fla. 1984).
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mtigating circunstances sufficient to outweigh the
presumption.!? This systematic presunption of death restricts
consi deration of mitigating evidence, contrary to the guarantee
of the Eighth Amendnent to the United States Constitution. see
Jackson v, Dugger, 837 F.2d 1469, 1473 (11th Gr. 1988); Adamson,

865 F.2d at 1043. It also creates an unreliable and arbitrary
sentencing result contrary to Due Process and the heightened Due
Process requirements in a death-sentencing proceeding. The
Federal Constitution and Article I, Sections 9 and 17 of the
Florida Constitution require striking the statute.

e. Florida Unconstitutionally Instructs Juries Not To
Consi der Synpat hy.

In Parks v. Brown, 860 F.2d 1545 (10th Cir. 1988),

reversed on procedural srounds sub nom Saffle v, Parks, 494

U S. 484 (1990), the Tenth Circuit held that jury instructions
whi ch enphasize that synpathy should play no role violate the
Lockett principle. The Tenth Circuit distinguished California v.

Brown, 479 U.S. 538 (1987) (upholding constitutional instruction

prohibiting consideration of mere synmpathy), witing that

synmpat hy unconnected with mtigating evidence cannot play a role,
prohibiting synmpathy from any part in the proceeding restricts
proper mtigating factors. Parks, 860 F.2d at 1553. The
instruction given in this case also states that synpathy should

play no role in the process. A jury would have believed in

12 The presunption for death appears in 8§ 921.141(2) (b)
and (3) (b) which require the mitigating circunstances _outweigh
t he aggravating.
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reasonabl e likelihood that nuch of the weight of the early life
experiences of Appellant should be ignored. This instruction
violated the Lockett principle. I nasmuch as it reflects the |aw
in Florida, that law is unconstitutional for restricting
consideration of mtigating evidence.

f. Electrocution is Cruel and Unusual.

El ectrocution is cruel and unusual punishnent in |ight
of evolving standards of decency and the availability of |ess
cruel, but equally effective nethods of execution. It violates
the Eighth and Fourteenth Amendnents to the United States
Constitution and Article |, Section 17 of the Florida
Consti tution. Many experts argue that electrocution anounts to

excruciating torture. See Gardner, Executions and Indignities --

An_ Eighth Anmendnment Assessnent of Methods of Inflictins Capital

Puni shnent, 39 Onhio State L.J. 96, 125 n.217 (1978) (hereinafter

cited, "Gardner"). Malfunctions in the electric chair cause
unspeakable torture. See louisiana ex rel. Frances v. Resweber,
329 U. S. 459, 480 n.2 (1947); Buenoano v, State, 565 So.2d 309

(Fla. 1990). It offends human dignity because it mutilates the
body. Knowl edge that a nmalfunctioning chair could cause the
inmate enornous pain increases the nental anguish.

This unnecessary pain and angui sh shows that
el ectrocution violates the Eighth Amendment. See Wlkerson v.
Utah, 99 U S. 130, 136 (1878); ln re Kenmier, 136 U.S. 436, 447
(1890); Coker v. Georgia. 433 U'S. 584, 592-96 (1977).
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. CONCLUSI ON
Based upon the foregoing cases, authorities, policies, and
argument, Appellant respectfully requests this Court to reverse

Appel lant's conviction and discharge him from Florida custody as

to Points |, Il and I1l; order a new penalty phase as to Points
[V, VII, VIIl, IX and XI; order a new trial as to Points V, VI
and X
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