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THE SENTENCING COURT'S REFUSAL TO INSTRUCT 
MR. BATES' CAPITAL JURY THAT LIFE WITHOUT THE 
POSSIBILITY OF PAROLE WAS A SENTENCING ALTER- 
NATIVE TO DEATH DENIED HIM OF DUE PROCESS OF 
LAW AND A FUNDAMENTALLY FAIR CAPITAL 
SENTENCING PROCEEDING IN VIOLATION OF THE 
EIGHTH AND FOURTEENTH AMENDMENTS 

"[The sentencing court] was not 
required to conduct an Eighth 
Amendment analysis as argued by 
Bates in his brief, which is based 
upon what he alleges in essence is 
a "special circumstance," i.e. he 
is a capital defendant facing a 
"unique punishment" -- death. 

Answer Brief of Appellee at 30. 

A. Facts Relevant to the Argument 

L 
At the resentencing below, Mr. Bates was a capital defendant 

facing the death penalty. In fact, he was resentenced to death 

for the third time. In light of those facts, the State's 

argument quoted above is nothing but absurd. This is a capital 

case. Thus, an Eighth Amendment analysis was required to resolve 

whether Mr. Bates' jury should have been instructed on the life 

without the possibility of parole sentencing alternative. The 

applicability of the Eighth Amendment to this issue is the core 

of disagreement between Mr. Bates and the sentencing court. 

At the time of Mr. Bates' capital resentencing, he had 

already served half of the mandatory minimum of twenty five 

years. His fear was that the jury would sentence him to death -- 

1 



not because he was deserving of death -- but because they feared 

- 

II, 

he could be released on parole in as few as twelve years. For 

that reason, and that reason alone, he requested that the jury be 

given the sentencing alterative of life without the possibility 

of parole. The sentencing court never questioned Mr. Bates' 

rationale for this request, nor did the State, because his 

rationale for requesting that the jury be instructed on the life 

without parole sentencing option has been explicitly recognized 

by the United States Supreme Court: 

Holding all other factors constant, it is 
entirely reasonable for a sentencing jury to 
view a defendant who is eligible for parole 
as a greater threat to society than a 
defendant who is not. Indeed, there may be 
no greater assurance of a defendant's future 
non-dangerousness to the public than the fact 
that he will never be released on parole. 

Simmons v. South Carolina, 512 U.S. 154, 114 S.Ct. 2187, 129 

L.Ed.2d 133, 141 (1994). 

The State implicitly, yet clearly, interjected Mr. Bates' 

L future dangerousness into the jury's deliberations over whether 

r;. 

he should be sentenced to death. The State summarily "denies" 

that future dangerousness was argued below and does nothing to 

address Mr. Bates' argument that future dangerousness was 

presented to Mr. Bates' jury. The record supports Mr. Bates' 

contention that future dangerousness was argued to the jury. 

As in Simmons, the State did not explicitly discuss Mr. 

Bates' future dangerousness. Rather, the State advanced 

c 2 
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"generalized arguments regarding the defendant's future 

dangerousness." Simmons v. South Caroliu, 114 S.Ct. 2187 

(1994). The Defense presented to the jury and sentencing court 

uncontroverted evidence that Mr. Bates had no prior history of 

significant criminal activity, that prior to the crime he had 

spent the entire twenty-four years of his life striving to be a 

model citizen and that since the crime he was a model inmate. 

Despite this uncontroverted evidence, the State argued to the 

jury that Mr. Bates' "true character" was shown by the facts of 

this crime and interjected the issue of future dangerousness -- 

fear of Mr. Bates -- into the jury's de,liberative process. The 

State in closing argument intentionally used the element of fear. 

The State Attorney slapped his hand on the table' and argued: 

"Startled you; didn't I? Made you jump. She was there looking 

at him as he drove that knife straight in to the hilt." (R. 

- 778). The State's intent was to make the jury afraid of Mr. 

Bates' '-- afraid of what the State argued was Mr. Bates' "true 

character" -- so that absent a life sentence that prevented 

release on parole, the jury would feel compelled to sentence Mr. 

Bates to death. Implicit in this tactic was the message that Mr. 

Bates was still someone to be feared. 

r; 'Whether the State Attorney "slaps his hand on the table" as 
the record reports or stabbed the knife into the wooden bar 
before the jury as counsel clearly recalls, the State Attorney's 

4 intention was to scare the jury and instill in the jury a fear of 
Mr. Bates. 
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The State bolstered this argument by contending that the 

mitigating circumstances were to be considered towards "the 

sentence of life imprisonment with a minimum mandatory of twenty- 

five years before the defendant is eligible for parole." (R. XV 

779-80). This argument was improper and tainted Mr. Bates' jury. 

Hitchcock v. State, 673 So.2d 859 (Fla. 1996) (recognizing as 

improper an prejudicial the State's argument that if given a 

life sentence defendant would be eligible for parole after twenty 

five years when resentencing is so close to expiration of twenty 

five year sentence). Like the State of South Carolina in 

Simmons, the State made "generalized arguments regarding the 

defendant's future dangerousness" by coupling the nature of the 

crime with the defendant's "true character." This ‘true 

character" argument and the State Attorney's tactic of instilling 

fear in the jury by actually startling them in the courtroom was 

nothing less than the State arguing that Mr. Bates' "true 

character" was something to be feared.2 

*The State claims that future dangerousness was not argued 
to the jury. The State's argument is similar to Justice Scalia's 
dissent in Simmons: "The opinions paint a picture of a prosecutor 
who repeatedly stressed that petitioner would pose a threat to 
society upon his release. The record tells a different story. 
Rather than emphasizing future'dangerousness as a crucial factor, 
the prosecutor stressed the nature of petitioner's crimes. . . . 
I am sure it was the sheer depravity of those crimes, rather than 
any specific fear about the future, which introduced the South 
Carolina jury to conclude that the death penalty was justice." 
Simmons v. South Carolina, 114 S.Ct. 2187 (1994) (Scalia, J., 
dissenting). As in Simmons, the State by tying the nature of the 
crime to Mr. Bates' "true character" and intentionally instilling 
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In fact, the State continues to advance this "true 

character" argument on appeal. "The State would note that the 

person who would have know him best, or at least thought she did, 

at the time of the murder, his ex-wife, did not appear on his 

behalf." Answer Brief of Appellee at 27. Renita Bates' 

observations and opinion of Mr. Bates' character was consistent 

with the testimony of the eighteen character witnesses who 

testified below. In fact, her observations and opinion of Mr. 

Bates' character was presented to the sentencing court: 

Kayle is not a hard person -- not the type of 
person that he has been blamed to be. He was 
a hard worker, definitely believed in being 
the head of household -- made sure that needs 
were provided for his family. He was a 
family man (before the present situation took 
place). There is no way that anyone can make 
me believe that Kayle himself did the things 
that he is being kept behind bars for. He 
should not even be there but instead home 
with his family. We spent our time together 
as a family. There were times when we would 
invite other friends over for dinner or an 
outing. Kyle loves our daughters very much. 
He would spend a lot of time with the oldest 
(the youngest was not born at the time). He 

was (is) a proud father and husband and 
assumed his responsibility very well. He has 
never (portrayed) used any type of violence 
around us. He was (is) a very outgoing 
person, kind, [and] considerate. He was (is) 
a loving and caring husband and father. Very 
very very seldom he may drink a beer but 
definitely not liquor (he didn't use it). 

(R. XXXIV, Florida Department of Corrections, Marital 

fear in the jury while doing so interjected future dangerousness 
-- fear of Mr. Bates-- into the jury's deliberative process. 
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Questionnaire completed by Renita Bates) (Attached as Appendix A). 

In addition to the eighteen character witnesses, Mr. Bates 

presented the testimony of two mental health experts who 

explained how this horrible, tragic crime could have occurred in 

light of Mr. Bates' good character and lack of criminal history. 

In fact, the State's mental health expert agreed that at the time 

of the crime Mr. Bates was under an emotional disturbance and 

that his capacity to conform his conduct to the requirements of 

the law was impaired. Despite this uncontroverted evidence, the 

State advanced this "true character" argument to put before the 

jury the issue of future dangerousness. Unwilling to concede the 

obvious, the State continues to rely on this specious argument. 

H-. The State also contends that the jury's question regarding 

the option of life without the possibility of parole represents 

ru 

P-. 

that the jury was under "some degree of confusion" because of 

undersigned counsel's closing argument. Answer Brief of Appellee 

at 28. Mr. Bates submits that the jury's questions indicate a 

lack of confusion: 

rr. Are we limited to the two recommendations of 
life with minimum 25 years or death? Or can 
we recommend life without a possibility of 
parole? 

(R. XV 830). The first question makes clear that the jury 

understood the two sentencing options given them in the 

instructions. Understanding the options presented to them, the 

IT-- 

jury asks the second question, not out of confusion, but as a 
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genuine reflection of the nature of their deliberations up to 

that point -- can recommend a third option of life without the 

possibility of parole. Undersigned counsel's argument 

emphasizing life imprisonment without mentioning the language 

"without possibility of parole for twenty five years" did not 

confuse the jury. Moreover, in light of the fact that Mr. Bates 

had already served more than half of the mandatory minimum, 

undersigned counsel's argument was proper and legally required as 

this Court subsequently determined in Hitchcock v. State, 673 

r- So.2d 859 (Fla. 1996). In tiitchcock, this Court held as improper 

and prejudicial the State's argument that if given a life 

sentence the defendant would be eligible for parole after twenty 

- five years when resentencing is so close to expiration of twenty 

.- 
five year sentence. The question indicates that the jury did not 

believe that death was appropriate, but wanted to ensure that Mr. 

P Bates spend the rest of his life in prison without the 

possibility of parole. The jury should have been given that 

option. 

F- 

P 

B. Life Without the Possibility of Parole was a Legal 
Sentencing Alternative 

1. The sentencing court's ruling ignores the Eighth 
Amendment 

The State recognizes that Mr. Bates' argument is “[plremised 

upon a 'death is different' foundation, . . . given his special 

status as a capital defendant." Answer Brief of Appellee at 29. 
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Despite this recognition, the State summarily dismisses the 

argument noting that "capital defendant's are not a 'suspect 

class' for equal protection purposes.N &J. Thus, according to 

the State, "[the sentencing court] was not required to conduct an 

Eighth Amendment analysis as argued by Bates in his brief, which 

is based upon what he alleges in essence is a 'special 

circumstance,' i.e. he is a capital defendant facing a 'unique 

punishment' -- death." u. At 30. Rather, according to the 

State, the United States Supreme Court has made it clear 

regarding ex post facto analysis that "the inquiry looks to the 

challenged provision, and not to any special circumstances that 

may mitigate its effect on the particular individual" -- even if 

the special circumstances are a capital defendant facing a death 

sentence. u. At 29, (quoting Weaver v. Grm, 450 U.S. 24, 101 

S.Ct. 960, 966 (1981)). 

The crux of the sentencing court's ruling and the State's 

argument is that no consideration need be given to the fact that 

Mr. Bates was on trial for his life in resolving whether the 

sentencing alternative of life without the possibility of parole 

is a legal sentencing alternative to death in this case. This 

argument assumes that the Eighth Amendment has no application to 

this issue. That a pure and simple ex post facto analysis -- 

devoid of any Eighth Amendment analysis -- resolves the matter. 

This argument ignores over two decades of Eighth Amendment 
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jurisprudence developed by the United States Supreme Court and 

this Court which recognize that in capital cases, exacting stan- 

dards must be met to ensure that it is fundamentally fair. See 

ell v. M&sissu, 472 U.S. 320 (1985); ate v. Dixon, 283 

So.Zd 1 (Fla. 1973). 

By refusing to give the jury the life without parole 

sentencing option in the context of the unique facts of this 

case, the sentencing court deprived Mr. Bates of a "concrete 

safeguard beyond those of the trial system to protect him from 

death where a less harsh punishment might be sufficient." State 

v, Dlx&& 283 So.Zd 1, 16 (Fla. 1973). In response to Mr. Bates' 

contention that the sentencing court's order is devoid of any 

Eighth Amendment analysis, the State argues that the court relied 

upon Jlee v. Stab, 294 So.2d 305 (Fla. 1974) and Dugaer v. 

1 . Al-, 593 So.Zd 180 (Fla. 1991). Neither of these cases were 

death penalty cases when decided. Both opinions, like the 

sentencing court's order, was devoid of any analysis that 

recognized the unique nature of the death penalty. Mr. Bates 

contends that because his case is a death penalty case and 

because the failure to instruct the jury on the life without 

parole sentencing option enhanced "the risk that the death 

penalty [would] be imposed in spite of factors which may call for 

a less severe penalty" a traditional ex post facto analysis "is 

unacceptable and incompatible with the commands of the Eighth and 
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Fourteenth Amendments." Mills v. Marvland, 486 U.S. 367, 376-77 

(1988) (quoting J,ockett v. OhiQ, 438 U.S. 586, 605 (1978)). 

Although the sentencing court's analysis would be correct if this 

were not a capital case, "time and again the [United States 

0- 
Supreme] Court has condemned procedures in capital cases that 

might be completely acceptable in an ordinary case." Casnari v. 

Bohlen, 114 S.Ct. 948, 955 (1994). 

2. Life Without the Possibility of Parole was not an Ex 
Post Facto Law 

Life without the possibility of parole is not 

- 

d 

disadvantageous to capital defendants facing the death penalty. 

In fact, such a sentencing option is advantageous. The State, 

like the sentencing court below, refuses to even discuss this 

argument. Instead, the extent of the State's analysis is that 

life without the possibility of parole is a harsher punishment 

than life without the possibility of parole for twenty five 

years. The State does not refute the crux of Mr. Bates' 

contention that life without the possibility of parole is 

advantageous when the capital defendant is facing the death 

penalty. Social science data cited in Mr Bates Initial Brief 

confirms that the possibility of parole from a life sentence -- 

or even the mistaken belief in such a possibility -- operates at 

least as a "silent aggravating circumstanceN in capital 

sentencing proceedings, and often may be the decisive factor 

10 



underlying a jury's decision to sentence a defendant to death. 

- 

.N 

This very issue was presented to the Oklahoma Court of 

Criminal Appeals in the case of Ulen v. Stati, 821 P.Zd 371 

(Okl. Cr. 1991). The court in Allen concluded that retroactive 

application of the life without parole sentencing option was not 

disadvantageous to the capital defendant facing the death penalty 

under an ex post facto analysis: 

In order to affirm the trial court's refusal 
to consider this punishment, we must also 
find that imposition of the sentence could 
have disadvantaged Appellant by subjecting 
him to a harsher punishment than was 
available at the time he committed his 
crimes. While we will not speculate as to 
the comparative drawbacks between a life in 
prison without chance of parole and the 
actual imposition of the death penalty, & . . I 
believe that anv posslbllatv of a sentace 
which avoids the death penaltv cannot be sakd 
to be disadvantageous to the offender . 

U. at 376. The Oklahoma Court of Criminal Appeals' analysis 

recognizes that capital defendants are facing a "unique 

punishment" and this fact changes the analysis of what is 

disadvantageous. 

The State attempts to distinguish Alla from Mr. Bates case. 

"Crucial to the Oklahoma Court's analysis was the fact that the 

amendment did not affect the minimum and maximum penalties to 

which a defendant would be subjected." Answer Brief of Appellee 

at 39. Although the amendment to the Oklahoma statute added life 

.- without parole as a third option, the court's analysis in Allen 

11 
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did not focus on the difference between the life with parole 

option and the life without parole option. Rather, the Court 

focused the analysis on the life without the chance of parole 

sentencing option and death concluding that "any possibility of a 

sentence which avoids the death penalty cannot be said to be 

disadvantageous to the offender." JL$. (Emphasis added). In 

support of this conclusion, the Court relied upon an Eighth 

Amendment analysis: 

It has long been recognized that a system of 
capital punishment must meet strict 
constitutional requirements to be upheld. 
The primary goal of any such system must be 
the allowance of individualized sentencing 
tempered by a controlled amount of 
discretion, exercisable by the trier of fact. 
See generally, Gregg v. Georgia, 428 U.S. 153 
(1976); Furman v. Georgia, 408 U.S. 238 
(1972). In the present case, we are 
presented by a situation where the sentencer 
did not fully understand the options 
available, thus rather than the more usual 
case involving "unbridled discretion," we 
have just the opposite. The trial court 
committed no less an error, however, when it 
took such a restricted view of its sentencing 
options that it failed to allow Petitioner 
the full benefit of all sentences provided by 
law. 

u. 
Moreover, Mr. Bates points out that at the time of the 

jury's question concerning the option of life without the 

possibility of parole he renewed his request that the jury be 

told that life without parole was an available option. Had the 

12 



sentencing court ceded to that request, as it should have, the 

jury would have received that life without parole option as an 

intermediate option, thus, according to the State not an ex post 

facto violation because it "did not affect the minimum and 

maximum penalties to which a defendant would be subjected." 

Answer Brief of Appellee at 39. 

3. Mr. Bates can waive his eat post facto rights 

At the time of Mr. Bates' resentencing, life without the 

possibility parole was a legal sentence. The only prohibition 

- 
raised by the sentencing court and the State is that application 

of this otherwise legal sentence is improper because it would be 

an ex post facto violation. Mr. Bates waived his right to ex 

post facto protections as did the defendant in Allen. The court 

in Allen concluded that the defendant's waiver of his ex post 

facto rights made the trial court refusal to instruct on the life 

without the possibility of parole option even more troubling: 

This result is even more compelling in the 
present case, wherein the Petitioner urged 
the court to consider the sentence and 
executed a valid waiver of his constitutional 
right against the application of any ex post 
facto law. The waiver of this right is just 
as valid as the waiver of any of the other 
constitutional protections given up in 
connection with a guilty plea. 

u. (Emphasis added). 

The State fails to address this Court's holdings that a 

defendant can waive his or her ex post facto protections, In re 

13 



. . Rules of Crlmlnal Procedure (Sente ncinu ulxnes), 439 So.2d 

848, 849 (Fla. 1983), and that a defendant can waive his or her 

eligibility to parole. Cochran v. State, 476 So.Zd 207 (Fla. 

1985). The State does not address these cases because there is 

nothing that can be said to overcome the clear application of 

these cases to Mr. Bates' waiver in this case. Moreover, the 

State fails to cite any authority for the sentencing court's 

proposition that Mr. Bates could not agree to a sentence that is 

- 

an ex post facto sentence "absent an express legislative 

directive." The purpose of the rules against passage of ex post 

facto laws was to assure that "federal and state legislatures 

were restrained from enacting arbitrary or vindictive 

legislation." Miller v. Florida, 482 U.S. 423 (1987). Because 

ex post facto provisions of the United States Constitution and 

the Florida Constitution are protections against legislative 

L abuses, it makes no sense to allow waiver of the those 

protections only upon the blessing of the legislature. Waiver of 

ex post facto rights should not be controlled by the very 

1 governmental entity that the rights are protecting against -- the 

legislature. 

4. Failure to give the life without parole instruction 
violated due process 

L The State interjected the issue of future dangerousness into 

the jury's deliberative process. The State in closing argument 

intentionally used the element of fear. "Startled you; didn't I? 

14 



Made you jump." The State's intent was to make the jury afraid 

of Mr. Bates' -- afraid of what the State argued was Mr. Bates' 

"true character" -- so that absent a life sentence that prevented 

release on parole, the jury would feel compelled to sentence Mr. 

Bates to death. The United States Supreme Court's ruling in 

Simmons makes clear that Mr. Bates' jury should have been 

instructed that the sentencing option of life without the 

possibility of parole was available: 

- 

L 

- 

[I]f the State rests its case for imposing 
the death penalty at least in part on the 
premise that the defendant will be dangerous 
in the future, the fact that the alternative 
sentence to death is life without parole will 
necessarily undercut the State's argument 
regarding the treat the defendant poses to 
society. Because truthful information of 
parole ineligibility allows the defendant to 
"deny or explain" the showing of future 
dangerousness, due process plainly requires 
that he be allowed to bring it to the jury's 
attention by way of argument by defense 
counsel or an instruction from the court. 

,immons at 141. 

Mr. Bates contends that under the unique facts of this case 

the sentencing court should have instructed the jury on the life 

without the possibility of parole option. He agrees with the 

Oklahoma Court in Pain that "[tlhe circumstances involved in this 

decision are unique and should not be interpreted to have any 

broader ramification outside the very limited situation 

implicated under these facts. We will apply this analysis only 

in cases where the amendment adding the option to life without 

- 15 



parole to Section 701.10 was in effect at the time of trial." 

&in v. State, 852 P.2d 744, 753 (Okla. Crim. App. 1993). The 

State's attempt to distinguish Hain from the facts of this case 

because Mr. Bates was already tried and convicted is 

unpersuasive. Like the defendant in Hain, Mr. Bates was 

unsentenced at the time the life without parole amendment was 

passed. That is the critical fact. The Court's concern in Hain 

is that the decision not be applied retroactively to defendant's 

- 

already sentenced under the preamendment statute which did not 

provide for life without parole. 

ARGUMENT11 

MR. BATES' JURY RENDERED A DEATH VERDICT 
CONTRARY TO FLORIDA STATUTE S 921.141, TEE 
SENTENCING COURT'S INSTRUCTIONS, THE FLORIDA 
CQNSTITUTION AND EIGHTH AND FOURTEENTH 
AMENDmS TO THE U.S. CONSTITUTION 

The State correctly notes that the crux of Mr. Bates' 

- 

argument is that "[wlhen told that [the jury] could not recommend 

a meaningful sentencing alternative to death -- life without the 

possibility of death -- they rendered a verdict of death contrary 

to their instructions and the evidence before them." The State, 

however, misunderstands Mr. Bates' contention. He is not arguing 

in this claim that the jury should have been instructed as to the 

life without parole sentencing option. See Claim I, w. 

Rather he is arguing that even if the jury was properly 

instructed, as the State contends, the jury "rendered a verdict 

16 



of death contrary to their instructions and the evidence before 

them." 

- 
Mr. Bates submits that the jury's question regarding the 

availability of the life without the possibility of parole 

- 

sentencing option, in the context of the facts of this case, 

indicates that the jury was not "weigh[ing] the aggravating 

circumstances against the mitigating circumstances." Rather, the 

jury was weighing the alternative sentence to death in light of - 

the fact that Mr. Bates had already served over half of the 

mandatory minimum twenty five year sentence. As a result, Mr. 

Bates contends that he was sentenced to death not because the 

aggravating circumstances outwieghed the mitigating circumstance 

and death was therefore appropriate, but because the life with 

parole option did not adequately address their concerns about 

future dangerousness. 

The State contends that this Court was presented with 

factually similar situations in Waterhouse v. State, 596 So.Zd 

1008 (Fla. 1992) and Whitfield v. State, _ So.2d. -' 1997 Fla. 

LEXIS 1364 (Fla. 1997). Those cases are factually 

distinguishable. In both Waterhouse and Whitfield, the jury 

asked a question concerning the meaning of the sentence. This 

Court properly concluded that the trial courts had properly 

instructed the jury. In this case, the jury was not confused 

about the meaning of the sentencing alternative. Rather, they 
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- 

asked if they could recommend a third sentencing option -- life 

without the poss ibility of parole. This question indicated that 

the jury had determined that death was not appropriate. Mr. 

Bates was sentenced to death based upon an improper aggravating 

circumstance -- future dangerousness -- despite the fact that a 

lesser punishment was appropriate. 

ARGUMENT III 

MR. BATES WAS DENIED AN INDIVIDUALIZED AND 
RELIABLE SENTENCING DETERMINATION WHEN TEE 
SENTENCING COURT VIOLATED TEE PRINCIPLES OF 
LOCKETT v. OHIO, 438 U.S. 586 (1978), AND 
PRECLUDEDMR. RATES FROMPRESENTING, AND TEE 
JURY FROM CONSIDERING RELEVANT MITIGATING 
EVIDENCE 

A. Mr. Bates was Precluded from Presenting Relevant Mitigation 
Evidence 

The State contends that the evidence precluded below was 

irrelevant. The United States Supreme Court not only mandated 

the broad scope of issues that a defendant may address in a 

capital sentencing proceeding, I.ockett v. Ohio, 438 U.S. 586 

(1978), and the preference for admissibility of this mitigating 

evidence, Green v. Georoia, 442 U.S. 95 (1979), but has also 

expressed an equally broad test for relevance of an individual 

piece of mitigating evidence. In McKov v. North Carolina, 494 

U.S. 433 (1990), the Supreme Court stated that the meaning of 

"relevance" is no different in the context of capital sentencing 

than its meaning in any other area of the law: 
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It is universally recognized that evidence, 
to be relevant to an inquiry, need not 
conclusively prove the ultimate fact in 
issue, buti only have "any tendency to make 
the existence of any fact that is of 
consequence to the determination of the 
action more probable or less probable than it 
would be without the evidence." Relevant 
mitigating evidence is evidence which tends 
logically to prove or disprove some fact or 
circumstance which a fact-finder could 
reasonably deem to have mitigating value. 
Whether the fact-finder accepts or rejects 
the evidence has no bearing on the evidence's 
relevancy. The relevance exists even if the 
fact-finder fails to be persuaded by that 
evidence. It is not necessary that the item 
of evidence alone convinces the trier of fact 
or be sufficient to convince the trier of 
fact of the truth of the proposition for 
which it is offered. 

McKov at 1232. The evidence proffered and precluded below was 

relevant. 

1. Mr. Bates' waiver of parole 
- 

Again, the State misconstrues Mr. Bates' argument concerning 

his waiver of parole. This argument is not "merely a variation 

of his first two arguments regarding the 'life without parole' 

option." Mr. Bates waived his eligibility for parole under oath 

and on the record. It is this waiver that Mr. Bates wanted 

submitted to the jury. (R. XXIX 19). This Court has previously 

ruled that a defendant can waive his right to parole eligibility. 

Cochran v. State, 476 So.2d 207 (Fla. 1985). Moreover, this 

Court has recognized that parole ineligibility is a mitigating 

circumstance. Walker, So.2d -, 1997 Fla. Lexis 

19 



- 

1353 (Fla. 1997). Thus, Mr. Bates' waiver of his right to parole 

- is relevant mitigating evidence that the jury should have heard 

and considered. 

2. Mr. Bates' valid sentences of two life terms plus 
fifteen years 

The State claims that the fact that Mr. Bates' was already 

sentenced for contemporaneous felony convictions to two life 

terms plus fifteen years and that those sentences were to run 

consecutive to the sentence for the murder was not relevant 

penalty phase evidence. In support of this contention, the State 

relies upon 

this Nixon, 

3.390(a) to 

penalties a 

on v. State, 372 So.2d 1336 (Fla. 1990). In 

Court construed Florida Rule of Criminal Procedure 

prohibit instructions regarding the possible 

capital defendant could receive for his 

contemporaneous felony convictions. 

Mr. Bates' claim however is much different. Unlike the 

defendant in Nixon, Mr. Bates had already been sentenced for the 

contemporaneous felony convictions. He was only asking that the 

jury be told the "truth" regarding the other legal sentences he 

was under. Recently, this Court was presented with a claim by a 

capital defendant that the trial court should have sentenced him 

on contemporaneous felony convictions before the penalty phase 

was conducted so that the jury could be fully advised as to those 

sentences. This Court rejected that argument, not on the grounds 
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- 

that such information would be irrelevant to jury deliberations 

at capital penalty phase, but on the grounds that Florida's 

sentencing scheme does not require this, that it would be 

inconsistent with Florida's jury override provisions and that the 

court would not have available evidence of the facts and 

circumstances surrounding the offenses and the defendant's life 

history. Walker v. State, So.2d -, 1997 Fla. Lexis 1353 

(Fla. 1997). This Court concluded that: 

- 

Walker was afforded what Florida and the U.S. 
Supreme Court case law deem sufficient, i.e., 
the opportunity to argue to the jury 
potential parole ineligibility as a 
mitigating factor. 

flixm and Walker do not prohibit informing the jury about 

valid sentences already imposed. This Court has recognized that 

- 

at a capital resentencing proceeding before a jury, the jury can 

be told that the capital defendant has been sentenced to other 

life sentences for contemporaneous felony convictions. Gore v, 

State, _ So.2d -1 1997 Fla. LEXIS 1057 (Fla. 1997) 

- 

(acknowledging that the jury was informed that Gore had received 

multiple life sentences for contemporaneous kidnaping and sexual 

battery convictions to the capital murder). As is Gore, Mr. 

Bates' jury should have learned that he was sentenced to two life 

terms plus fifteen years and that those sentences were to run 

consecutive to the sentence for the capital murder. 
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3. The community petition vouching for Mr. Bates' good 
character 

Mr. Bates incorrectly cited to the this Court's opinion in 

Wasko v. State, 505 So.Zd 1314 (Fla. 1987) in support of Mr. 

Bates'contention that the community petition should have been 

submitted to the jury. Mr. Bates should have cited to the 

sentencing court's order in See Appendix B, State v. Wasko. 

State v. WaskQ, Case No. 83-15513A, Circuit Court of the Eleventh 

Judicial Circuit in and for Dade County, Findings of Fact and 

Sentence of Death at 12. 

4. Mr. Bates' U.S. Army Basic Training graduation 
photograph 

Mr. Bates' U.S. Army basic training graduation photograph 

never was admitted into evidence. The State objected to its 

admission at the mistrial and the sentencing court sustained the 

objection: "I'll sustain the State's objection to the photograph. 

That is not relevant to prove anything." (R. XXX11 541). 

Nevertheless, the State recklessly asserts that 

Bates' claim here is spurious. As support 
for his claim he cites from the record of the 
mistrial, where he attempted to submit into 
evidence his basic training graduation 
photograph, which the State pointed out was 
"the size of a poster board," and argued that 
it had no other purpose "than [as] a sympathy 
factor." In doing so, he attempts to mislead 
this Court as to the admission of this same 
photograph, except in a smaller form, into 
evidence as a defense exhibit # 4, at his 
subsequent resentencing. 
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- 
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- 

Answer Brief of Appellee at 52-3. In doing so it is the State 

that is misleading this Court. The record in this regard is very 

clear. 

Mr. Bates moved for the admission of the photograph. (R. 

xxx11 539-41). The State objected and the court sustained the 

objection. (R. XXX11 540-41). The photograph was not allowed 

into evidence at either the mistrial or the resentencing. At the 

resentencing in May, Mr. Bates proffered the same photograph 

again. (R. XIII 706-8). At that time undersigned counsel 

offered to have the photograph reduced for the record on appeal. 

The State did not object to and the court allowed a smaller 

version of the photograph to be substituted in the record for 

purposes of this appeal as Defense Exhibit Number 4 for 

identification. (R. XIII 706-8) (A copy of that photograph is 

attached as Appendix C). 

The basic training graduation photograph of Mr. Bates was 

never admitted into evidence in any size. The record is clear 

that the only exhibits admitted into evidence before the jury 

were Mr. Bates school records, his military records and his 

baseball cap from Knight Paper. (R. XVI 1325-7). Undersigned 

counsel is perplexed as to how the State believes the record 

establishes that it was. The 7 x 11 photograph the State refers 

to is the poster size photograph offered into evidence. In fact, 

undersigned counsel corrects the court by stating that: "It may 
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- 

be bigger than 7 by 11." State Attorney Appleman responds "It's 

more like life size, Your Honor." To which the sentencing court 

replies: "All right. Okay, so the Court will note that proffer 

and again have it marked as an exhibit for identification." (R. 

XIII 708-g). The record quoted by the State merely establishes 

that the State did not object to Mr. Bates substituting a smaller 

version of the photograph as a exhibit for identification for the 

record on appeal. 

B. Preclusion of the Mitigation was not Harmless 

Relevant mitigation evidence was precluded from the jury's 

consideration. The significance of Mr. Bates' waiver of parole 

is evidenced by the jury's question as to whether they could 

recommend life without parole. See Downs v. State, 514 So.2d 

1069, 1072 (Fla. 1987)(rejecting a finding of harmless error in 

light of jury's question which related to the precluded 

evidence). Mr. Bates' two life sentences plus fifteen years for 

the contemporaneous felonies is further evidence which would have 

supported his contention that he would spend his natural life in 

prison. Like his waiver of parole, preclusion of this relevant 

evidence could not be harmless. Moreover, the community petition 

vouching for Mr. Bates' good character was compelling evidence 

which would have rebutted the State's "true character" argument. 

Finally, Mr. Bates' U.S. Army Basic Training graduation 

photograph was relevant and compelling mitigation. The United 
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States Supreme Court has recognized that "[Tlhe adage that 'one 

- picture is worth a thousand words' reflects the common-sense 

- 

- 

- 

- 

- 
understanding that illustrations are an extremely important form 

of expressions for which there is no genuine substitute." m 

v. Time. Inc. I 468 U.S. 641, 677 (1984). The Georgia Supreme 

Court recently reversed a death sentence under Lockett when the 

trial court precluded the admission before the jury of 

photographic mitigation evidence. Barnes v. State, _ S.E.2d -' 

1998 WL 85596 (Ga. 1998). As in Barnes, the preclusion of Mr. 

Bates' photograph can not be harmless even in light of the 

substantial mitigation presented to the jury. lrF, (rejecting the 

States' harmless error argument that eleven family members and 

friends testified about everything depicted in the photographs). 

Individually and cumulatively, these errors can not be 

harmless beyond a reasonable doubt. State v. 
. I. 

B~QJJ.&J , 491 So.2d 

1129 (Fla. 1986). 

- 

- 
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ARGUMENT VI 

-- 

- 

- 

TEE SENTENCING COURT VIOLATED THIS COURT'S 
ORDER STAYING MR. BATES' CAPITAL RESENTENCING 
HEARINGWHEN JURORS WERE EXCUSED OUTSIDE THE 
PRESENCE OF MR. BATES AND HIS COUNSEL AND OFF 
TEE RECORD IN VIOLATION OF HIS FIFTH, SIXTH,' 
EIGHTH AND FOURTEENTH B RIGHTS 

Although, this Court has previously held that the general 

- qualification process is not a critical stage of the proceedings 

- 
requiring the defendant's presence, Robinson v. State, 520 So.2d 

1, 4 (Fla. 1988), this case is factually and legally 

- distinguishable. This Court granted Mr. Bates' Petition for a 

Writ of Prohibition and/or for a Writ of Mandamus requesting a 
- 

twenty-four (24) hour emergency stay of Mr. Bates' capital 

- resentencing trial. (R. 459). As a result of this stay, 

undersigned counsel was contacted telephonically by the Circuit 

- 

- 

- 

- 

Court and a telephonic hearing was set to discuss this Court's 

order staying the resentencing proceeding and what would be done 

with and told to the jury panel which was scheduled to show up 

for duty on May 15, 1995. At that hearing, undersigned counsel 

requested the following procedure be used on May 15 when the jury 

pool reported: 1) no one from the pool to be used to select a 

jury for Mr. Bates' case would be excused until the next day, May 

16, 1995 -- that the jury pool would be simply told to report 

back the next day; 2) if the pool was also going to be used for 

the regular criminal trial calendar, that the number needed would - 
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- 

be randomly selected from the larger pool and the remainder told 

- 

to return the next day; and 3) undersigned counsel waived Mr. 

Bates' presence with the understanding that the procedure set 

forth above would be followed. The Circuit Court agreed to this 

procedure and the State offered no objection. On May 15, 1995, 

those procedures were not followed and the State fails to 

acknowledge several critical facts. 

-- 

- 

- 

First, Judge Hess, not Judge Sirmons who was the Circuit 

Court Judge on Mr. Bates' case, handled the general qualification 

process. Second, at the time of the general qualification 

process, no other trials were set except for Mr. Bates. Under 

the procedures agreed to by the circuit court, the defense and 

the State, the jury pool should have been told simply to report 

back the next morning. Despite the agreed upon procedures, Judge 

Hess clearly did not follow them. He went forward with the 

general qualification process even though there was no need to do 

so. Jurors were excused from the jury pool that was to be used 

in Mr. Bates' case. Undersigned counsel and Mr. Bates were not 

present. 

Mr. Richmond, co-counsel for Mr. Bates was present, Mr. 

Richmond attempted to have the general qualification process 

recorded by the court reporter and to lodge an objection: 
- 

I had requested and was not able to secure 
court reporting of [the general qualification 
process]. . . . [A] request [was] made [for a 
court reporter]. There was no time afforded 
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and no way to make an objection. This was 
the judge doing what he thought was right 
with me as merely an observer. 

(R. IV 669). The court reporter acknowledged that Mr. Richmond 

had requested that the general qualification process be recorded. 

- State Attorney Appleman asked Mr. Richmond to whom he made this 

request: 

MR, RICHMOND: The court reporter that 
went in with Judge Sirmons to record his 
comments. - 

COURT REPORTER: It was me, Judge. 

- 

rC 

- 

- 

X 

(R. IV 670). 

Undersigned counsel contends that the Circuit Court failed 

to follow the procedure ,3greed upon during the May 12 telephonic 

hearing in violation of Mr. Bates' constitutional rights, 

including but not limited to his right to be present, his right 

to due process, his right to a trial by a jury of his peers and 

his right to counsel, and that the Circuit Court's actions on May 

15 were in contravention of this Court's order staying the 

resentencing proceeding. Moreover, undersigned counsel proffered 

that excusals were granted in a discriminatory manner which 

resulted in African-American jurors being improperly excused from 

the panel of jurors to be used to select Mr. Bates' capital 

sentencing jury. Once this Court stayed the resentencing 

proceeding and the circuit court agreed not to excuse any jurors 

from the pool for Mr. Bates' resentencing until May 16th when 
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A 

undersigned counsel and Mr. Bates would be present, the circuit 

court was bound by that procedure. 

In denying Mr. Bates' motion for a mistrial, the circuit 

court relied upon the procedure that is normally employed in 

selecting jurors. The fact remains that all parties agreed that 

this procedure would not be followed and that in light of this 

Court's stay no one from the pool to be used to select a jury for 

Mr. Bates' case would be excused until the next day, May 16, 1995 

-- that the jury pool would be simply told to report back the 

next day. This Court stayed the proceeding to ensure that 

fundamental fairness not be thwarted by undersigned counsel's 

absence. As a result of the circuit's actions, "fundamental 

fairness [was] thwarted by defendant's and [his counsel's] 

absence during this routine procedure." Robinson v. State, 520 

So.2d 1, 4 (Fla. 1988). Unlike the procedures used in Robinson 

and Remeta v. State, 522 So.2d 825, 828 (Fla. 1988), neither 

counsel or the defendant agreed to the defendant's absence or 

procedures used. Under the unique facts of this case, this Court 

can not determine that Mr. Bates and undersigned counsel's 

absence was harmless beyond a reasonable doubt. Francis v. 

State, 413 So.2d 1175, 1179-80 (Fla. 1982). 
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ARGUMEWS VIII 
- 

- 

x;-- 

MR. BATES' SENTENCING JURY WAS IMPROPERLY 
INSTRUCTED ON THE AGGRAVATXNG CZXCUMSTANCPS, 
AND THE AGGRAVATING CIRCUMSTANCES WERE 
IMPROPZRLY ARGUED AND IMFOSED, IN VIOLATION 
OF THIS COURT'S PRECEDENT AND TBE EIGBTH AND 
FOURTEE#THAMENDMEN!CS 

The State erroneously contends that Mr. "Bates accepted the 

instructions as given, so any complaint thereon is procedurally 

barred." Answer Brief of Appellee at 94. Mr. Bates requested 

- 

h 

,,. 

X 

-- 

jury instructions which included this Court's narrowing 

construction for each aggravating circumstance. (R. III 488-9 

(Defendant's Proposed Jury Instructions) and R. XVI 727-734 

(Defendant's arguments at Charging Conference)), Mr. Bates 

properly renewed his objections prior to the sentencing court 

instructing the jury. (R. XV 772). The sentencing court refused 

to give the proposed instructions. (R. XVI 727-734). Instead, 

the sentencing court gave the standard instructions on each 

aggravator. (R. XV 823-4). 

The instructions given are unconstitutional under Esoinosa 

v. Florxda, 112 S.Ct. 2926 (1992) and failed to give the jury 

adequate guidance under the Eighth Amendment. This claim is 

properly before this Court on the merits. No procedural bars 

prevent this Court from reaching the merits of the claim. 
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CONCLUSION 

Appellant, Kayle Barrington Bates, based on the foregoing, 

respectfully urges that this Court vacate his unconstitutional 

death sentence, impose a sentence of life without the possibility 

of parole and grant all other relief which the Court deems just 

and equitable. 

I HEREBY CERTIFY that a true copy of the foregoing document 

has been furnished by United States Mail, first class postage 

prepaid, to all counsel of record on the 4th day of May, 1998. 

Respectfully submitted, 

THOMAS H. DUNN 
Florida Bar No. 871753 
277 Alexander Street, Suite 900 
Rochester, New York 14607 
(716) 232-5480 

Counsel for Appellant 
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APPENDIXA 



A 

Name: BATES, Kayle 088568 Number: 

MARITALQUESTIONNAIRE: 

When did you marry your husband? Lb, I ?c%’ , Where? 7G/lf&f+sqeL 

If this is a common-law marrisgc, when and where did you begin living together? - 

. What is your mniclen name? 

What is your age? d3 . How long did you know him before your marriage? / y ML 
I 

Were you living with him xhen he was arrested on the present charge?- L/L S 
/ 

If you were separated at the time, nhcn did you separate? 
- 

L * Were you clivorcecl? .A 0 . If so, xl:cn 2nd whore? 

Did you get along well \vith your husband? .yLS . lf not, explain: - 

Do you plan to live with him after his release? . Ljc.5 What XIS your occupation before you 

rn~rriage?&~dtil /L/u~ !yp,st I,PCL+ -ilk) IInve ypu worked since your marriage? qL.5 
4 

u so, hojv much of the time? ‘+ k~ PC dc 
4, 

\Vhat kind of work did you do? &.,plsf pdR/ -jrm& 
4’ 

Are you working at the present? 

How much education do 

Are yc11 in good health? 

How many times, if any, have you been arrested? &M.Ic. Jailed? rJ &IL 

Imprisoned? NOA!& . Have either of you been previously mnrriecl? NO 

Did your husband support his iamily? . YtS Did he accept his family rcsp>nsibilities? y $LS 
I 

~Iow much education does your husband have? 1~41, edma/ aadusft bl J 
What is your husband’s occupation? ___ - . Wat was his last job? f&o 

/LlLI&@ . Was he working when arrested on this charge? &ES 

Has he had a steady job? 
++-- 

Jf not, how n~uch of the timo did he \vork? - 
NO+ *my 

IIas he a promise of a job after his release? I;r?owk$L I.f so, ahat kind of a job and Uth whom?- 

Ilid poor health handicap him in making a living? . If so, explain: /\lO 

IIOW did ho spznci llis leisure time? fi 
IMC IC-51 Y 

- 

h 



L 

MARITAL QUESTIONNAIRE: - (Continued) 
RLLLJ 

tl y 1 
7 

I~~b~wch savings does your husband have? ’ /??cI~+ of; I/- 0s USC~ (J/I,/L Tu~flsbrl mnjatiClr~ 
‘z PJbt wa OFF 

i 
I 

Insurance? . . brdd . . Otller Assets? 

IIave you any sugp2stion.5 to make regarding future plans for your husband? I 

. d 
If.you have any additional infornintion that you lee1 will lx of zssisk~ncc to us iI1 planning a program 
for him, use the following space in telling us about it: 
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STATE OF FLORIDA, 

ccc NR l 

m THE CTMYTT CDURT 0F tRF: RI,HVRHTH 
JUDXCIAL CIRCuTT 
DADE COUNTY 

IN AND FOR 
PmRI DA 

CRIMINAL DIVISION 

CASE NO. 83-15513 A 

Plaintiff, 

vs. FINDINGS OF FACT 
AND SENTENCE OF DEATH 

EDWARD WASKO, 

Defendant. 
I 

~iixs CAUSE came cm to be heard before the Court for the 

determination of an appropriate sentence following a cdnviction by 

a jury of one cmnt of Firet Degree Hwael:, one count of Burglary 

While Armed or Assaulting A Peraron &rein, and OPI’Q count of 

Attempted Capital Sexual Battery. 

The iscut of guilt or innttcncs wac trkd by * duly 

P 

C 

Impanelled jury from January 9, 1984 through Janqry 17, 1984. 

A separate sentencing proceeding, 80 authbriced by Florida 

Statutes 775.6El2 and 921.141 vae qrtctnted b&t the same jury on 

January 17, 1986 and the jury recommended to the Court that it impose 

a Life Imprircwment upon the Defendant, EDWARD WASKO. . 
This Order vi11 be in four (I) parts. First, the Court will 

make findings of fact based upon the evidence presented in both the 

trial and penelty phases. Second, the Or&t will discuss which 

aggravating and mitig+ting PaMerr were proven by the Wiatncc. 

Thea, the court wdll determine if there are sufficient aggravating 

circumstancee which warrant the imposition of the death penalty and 

if me, whether there trt tny aStigaCing oircWaa+anatt which outweigh 

tnose aggravating eircumstancts. Finally, bs to the Fourth Phase, 

the court will, pursuant to the liae of cases follwing Tedder V* 

Stat@, 322 So.2d 908 (Fla. 197% determine if the jury rtcwmwndation 

of Ufe ItiiWiacmnw~t ahould’be followed or if the "fLct6 suggesting 

a Bentence of depth me so clear and convincing that Virtually no 

reaamable person ~buld differR. Ted&E, c-upra . 
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* 
- 

2. 

Based upon evidence presented In Court, primarily a 

statement acknowledged by the defendant, phyeioal evidence at the 

scene, and the testimony of the Deputy Chief Medical ENfninel, &S 

@IQ03 

well as the other testimony, the Court makes the following findings 

of fact: 

’ * 

The defendant unlawfully entered the home of ~tegi weinsteh. 

8taci was ten years old, Wt?~ghtI?d sixty-eight (68) pa&s, was 4’&* 

till, and if anything, looked younger than her LO years of age. ~hg 

defendant was with an accomplice. ’ The defondamt *ram Crew Chief of 

the carpet cleaning cwnpany +eti with whom both men were employed. 

The defendant was the dominant ljne of th6 pair. The defendant was 

left-handed. According to defendant's atatenmnt, he %anted to get 

John laid‘. This is why they entered the home. The defendant admitted 

striking the victimR’s face uith hi8 fist., He said she deserved the 

beating ohe got fraa bcbth PII) 8s oh0 wa* %ot oooperatingm . Staci 

Weinstein threatened to call the police. The defkdant g&e a gun to 

his accomplice to help him “scare* Staoi Weir&tin. The defendant 

told hies accomplice te “sheet her.,.& finish her off'. Broken white 
. 

plastic gun grips were found near tne vlctlm’s heed. She was in her 

bed, lying ii a pool of blood, nude from the waist up. Blood splatters 

on the headboard and wallo oanfirmd that ohcr wae beaten in her bed. 

sne receSveQ a qapsng wound to the right aide of her head (a6 if struck 

by a left-handed person). The only gun made which could fit the 

plastic gun grips found is M RC 10, a -22 onlibre rovolvor. *hat v 

would have had to hit her bead Several times to a8use t&t wound. Two 

&dditional woundr were found on the rear of her head, as well a6 a 

bruise to, her cheekbcne. .She had to by struck at leapt 4-r mz: ewea 

t.ises. Slate WBS ttten 8hOt in the CheSta WhSle tlwt was a potentially 

fatal shot, it wsnot knediately ale. She bled coneiderably from 

tlbt wound. The gun wr’s put t0 her head- She raised her am in am 

effort to ward off that shot. oun powder residue found by her elbow 

-21 
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- 

was in the same shape as that made by an RG 10 revalver. The head 

shot was then immediately fatal, Two .22 cal&er projectiles YBI~ 

+emoved from her body. 6hc w&a semi-eoncious fr4~ the beatinq and 

chest shot. She anticipated her death and tried to fight it off, 

The defendant was a very dedicated employee. He was 

’ I 

protective of the company. After his plwt8 for hi6 acccmpllce got 

out of control, Staci Weinstein was killed to prevat her from 

reporting him to the authorities and his company. He was wearing a 

6taaaley Steamer shirt, and their distimotkdy mrked truck was 

parked in front of her house. The defendant testified that he did 

not commit the crime, yet he knew many of the unreported details. 

His testimony that polygrapher.@andy Walbcr tried to kick him is 

absurd, a’s Wr. Walker is paralyred from the chest down and confined 

to a wheelchair. The Court observed Mr. Walker testify and finds 

him ta be a oahdid, impartial, and credible Vit.lW88. The dsfcndant’s 

tertimony that Detective Sessler wrote out a script for him to read 

into the tape recorder is equally ludicrous. De&ctive Sessler is an 

expct'itnce homicide investigator end tha Court finds hio testimony 
\ 

nmre credible. The Court places no credibility upon the defendant's 

assertion that eight (8) State witksseg lied. Stanley Steamer 

qotiporate c6une6l~e testimony thet he advised the defendant to (8) 

get a lawyer, (b) only tell the truth, and (c) only talk to the 

police if he chose to, is far more credible than the defendant’s 

verai*n, which included an allegation of gubernatorial *unity being 

offered him via the corporate counsel in Ohio. 

All and all, the Court finds that the defendant freely and 

voluntarily admitted hi8 involvement in this shocking crime and then 

attempted to rectaIbt in Court. The Court believes the majority of his 

first etatetnent (on tape1 and not his in-Court testimony. Based upon 

this brief summary of seven t7) daya of teotimony, the Court makes 

the further findings of,fact a! to the aggravating and mitigating 

circumstances enumerated in Florida Statute 921.141. 
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II. 

Pursuant to Florida Statute 921.101(5), this Cwrt is 

required to and does consider each of the aggravating circwatances 

c. 

.- 

involved herein, and pursuant to Florida Statute 921.141(6), this 

Court is required to end does consider each of the mitigating 

circumstances involved herein and makes the following findings and 

judgments: 

AGGRAV e 

Florida Statute 921.143(3) (al- whether the Capital felony (mirder) 
% 

was committed by a person under sbntence of imprisonment? 

There was no evidence that defendant was under sentence of 

imprisonment when the murder for which he was convicted was committad 

and therefore, this aggravating fsctor 18 B appl,ioable. 

Florida Statute 921.141Ls)(b)-~hether the Defeneant was previously 

convicted of another capital felony or of a felony involving the use 

of, or threat of, violence to the person? 

a 
FINDING 

C 

Cbnmrrent with the jury:s verdict convicti.rrg the Defendant 

of First Degree Murder, he was also convicted of Attempted Capital 

sexual Batttry upn ten-year-old 9taci Ueinstein. 

The* evidence reflected that her body was nude above the 

waist and that her panties and shorts had been Bulled down. She was 

severely beaten. The Court finda that this conviction was for a 

“felony involving the yse of threat of violence to the person” and 

further finds that this wa6 a “prior conviction in existence at the 

time of' tht sentencing'. Xin:no Y. State, 390 So.Zd 315,320Wla. 1986). 

See also, Jkhnson v.. State, i3@ So.ld 774(Fla.1983), in which the 

Supreme Court ;phcld this aggravating factor for a coneurrenf convictim 

of the crime af "attempted" murder, 

- 4 - 
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The Indictment charged in Count II thet the 8urgiary V&S 

done *with the intent to cornit Sexual Batttry*. Sexuul Battery 1s 

not a 1essW included offense of Burglary even though it is worded 

as part of the Eurglery charge. In Paison V. State, 426 So.td 963 

[Pla. 1983), the Defendant MB convicted bf Burglary and Sexual 

Battery under a similerly worded charging document. Originally, the * 

Third District Court bf Appeal reversed the Sexual Battery conviction, 

finding it.to be a "neceseary element of the First Oegrce Burglazy.Y 

The Supreme Court reversed, and reinstated the Sexual Battery conviction 

holding that “distinct crimes were committed and the conviction for 

Genual Battery wae proper.” at p.965. Similarly, the fuot that the 

words ‘Sexual Battery” also appear in the First Degree Murder count ’ * 

does not prevent the conviction from being valid. 

In Wegstroln v. State, 401 So.2d 1343 /Fla.l981) cited in 

Paison, sunra, the Supreme Court uplwld separate convictions for both 

Felony Murder and the underlying felony. Furthermore, there is 

sufficient WUltJWt to support the premeditated t!cory of Fir&t Degree 

Murder or the Burglary aspect of Felony Murder, McCdmpbell v. State, 

421 So,213 1072 (Pla.lSBZ),and Werefore, the Sexual Battery conviction 

i6 not a doubling up of the came fade for separate aggiavatinq footor$. 

see Provence v,*State, 337 So.2d 783 (Fla.1976). Therefore, the 

conviction of Attempted Capit,al Sexual Battery satisfies this aggravating 

factor. 

plorida Stawte 921.141(5)(C) - Whether the defendent knowingly creattd 

a greet risk of death to many persons? 

FINDING 

There is no evidence that the Defendant knowingly created a 

great risk of death to many persons and therefore this aggravating 

circumstance is e applicable. The defendant did murder the victim; 
. . . 

however, the risk of death must, he to “many persons, not just one or 

two.” 1Jiliiams v. State, 386 So.2d 538,542 fFla.1980) . 
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rlorida Sta~wte 921.14JW Id) - Whether the wpital felony wee 

committed while the defendant was engaged, or was an ~~complio~, in 

the oomnioa~o~ of, or an attempt WJ commit, or flight after camitting 

or attempting to commit , any robbery, repe, arson, burglary, 

kidnapping, or rircrrft piracy, or the unlawful throwing. placing or 

dischargihq of a destructive device or bomb? 

~bi jury also found the defendant guilty of burglay. The 

homicide was committed during the comnission of, or in an &tempt to 

commit. or flight after committing a burglary. This factor 5s based 

upon dif ferrnt facts than the setial Battery conviction (see., (5) (bl 

&ove) and is not an improper dotiling. See, P$ovence, supra, Therefore, 

the convfction of Armed Burglary satisfies this aggravating factor. 

Florida statuta 921.11115) W- whether the capital felony WC 

committed hr the purpose of avoiding or preeentifg a lawful arrest 

for effecting an escape from custody? 

FINDIWG \ 

The Court finds that the nurdes vas ccamu%ttad~far the purl&e 

of avoid5ng or preventing a aawful atTest or effecting an goeap from 

custody. pro&i the evidence presented , it was clear mat the defendant 

snd his co-perpetrator were beating the victim, in an attempt to have 

POX with her 01 tQ punish her for not ca6prrting with tJmn. ‘Phe 

distinctive Vtanley SteamQP van, barring the name on all sides’, was 

parked in front of her hamg. The defendant wore a descriptive shirt, 

bearing the mm name. The defendant. in his statement (see psgo 191, 

acknevladgrs~ 

. 

0. Did yeu evet t&ink about the fact that Since 
you had a marked-van outside vith the trsne 
~9 the company,. and the fact that ahe had oeea 
both you and John... did you ever feel that she 
would ccme Qack te get you in trouble some day? 

.I 
A. YES. 

Q. could thie be one of the reeaon,e why you 
instructed John to shoot her? 

A. Yes. 
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’ . 

There was alw evidence that ttaci Weinstein threatend to 

call the police uhon rho wae cmaultad. The case luv ia well 

settled that this aggravating factor ie proven when the lrilling is 

Wmnaitted in un effort to avoid ares+ by eUminat.ing witncrmoea to 

the Crimemw White v. Etate, 463 &7.&i 331 (F18.1961). In Raut1y.v. 

State, 440 So.2d 1257,1263Wla.l983), the Supreme Court found ‘by 

killing tpe victim, the defendant eliminated tha only wiCnece who 

would a&ently testify egainrt hind as to the burglary.” Therein 

it was further stilted that 'this aggravating factor is broad enough 

to encompass a situation where a defendant mud&s the witnooo to a 

criano” . In Jones v. 6tate, 411 So,.2d 163 ~Pls.lsB3~, this finding 

was upheld upon evidence that the defendant *shot the victim in 

order to eliminate them as witnesses.” (Fee aleo! Sullivan v. Stat+, 

303 So.2d 632 (Plr.lQf4)t and, Riley .v. 8t&e, 366 So.Zd 19 (Pla.197811. 

The Court finds that this aggravating circumstance was proven- 

Florida Statute 921.141 (51 If) - Whether the capital felony ~8s 

cmmn%tted Car peaunirrsy gaia? t 

FI#DJk?G 

The erpitil felony wan not omnitt8d for pecuniary gain. The 

court abeshn find this aggravating circumstance applicable. 
. 
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Florid8 Statute 921.1d161(Q) - Whether the capital feloni was 

committed to disrupt or hinder the 

function or the enforcement of the 

lawful exercise of any governmental 

l&WSf 

‘\ FINDING 

The Court finds that this aggravating ciraum~tan~e is clearly 

a doubling up of the aggravrflng circumstance just disckssed in 

921.141(5) (e), and is therefore not given any additional weight, 

~b;e~- The Court doeo net eind this aqqravsting droWnstang+ 

Florida Statute 921,141(5) (h) - Whather the capital felony was 

expecially heinous, atrooSous or cruel? 

FINDING 

The Court finds that this homicide wan extremely heinous, 

atrocious an4 cruel. The Court saw the photos of the crime scene and 

of the autopsy. The Court heard from the Deputy Chief Medical Btaminer, 

Dr. Wetli. Dr. Wetli odned that Staoi WeLscteinEwae beat about the 

head three or four times to cause the large wound to the right eidcl of 

her head. I he i Defendant is left-handed. Staci Oleinstein had two 

further abrasions to the rear af her had. While Ail1 alive, she was 

shot in the chest. she lived long enough to bleed about three quarters 

of a quart of blood into her abdominal cavity, The projectile entered 

the chest cavity perforating the diaphragm, the liver, the stomaoh, 

and the spleen bcrore termlnstlng its path nem the shoulder, while 

she was still alive, the gun was placed to her head. The Court finds ’ 

from the photos that Staci lifted her arm in an effort to block thio 

final attack on her sixty-eight (68) pound Body. This finding is 

supported by the gunpowder residue found on her arm which is made by 

the type of gun which was found te be the murder weapon. Staci woe 

then killed with the shot to tne temple. DUt? to the terrible beating 

that she took, before ohe ,was 6hot, and the fact that she was 

brutally attacked in her lied. * the Cauxt finds that this killing wae 

especially Iicinous, atrocious and cruel. 
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The photos depict a young girl whose head was bashed in, laying in 

a pool ofklyr own blood. Blood aprtter is detected on the wall and 

the headboard near her head. This is also indicative of the number 

of times she was beaten about the head. She was then shot in the 

chest end allowed to bleed and gasp far air. Finally, she was shot 

in the head as she tried to protect herself. Factual findings of 

this aggravating factor based upon similar evidence have been upheld 

in Warshinqtpn v. See&, 362 So,Zd 656 (Fla.19761; BO0ker.v. State, 

397 So.2d 910 V’ls.1981): and Mason v. State, 438 So.Zd 374 (Fla. 1983). 

The Court therefore finds that this aggravating circumstance has been 

proven. 

’ . Florida Statute 921.141 (5) (i) : Whether -the capital felony was a 

homicide and was committed in a cold, calculated, and premeditated 

tinner without any pretense of moral ar legal justification. 

This aggravating factox is atusally resefied for e%tecution or 

contract-styled killings. Liuhtbourne V, State, 438 so.2d 380; and 
\ 

pcavy v. Stats, 8 FLW 494 (Fla.1983). However, the Court did examine 

the defendant’s own statement, in an effort to determine whether this 

killing was dope in a cold, calculated and premeditated manner without 

any moral or lcqal jurtiEicntion. 

on page 18 and oontinuing on to page 19 ok the transcript of 

the defendant'3 statement WC see: 

0. HCW did John get the weapon? 

A. I gave it to him. 

0. DO you feel that you have any control 
.over John at all? 

A. Yes. 

9. &'a that Eddie? 

A? I felt he looked up to me like a big 
” brother. I felt he reapsted me, I 

fplt he'd obey me. 

-9- 
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c. 

?- 

c.. 

- 

-- 

.- 

,- 

- 

L 

Q- Vlid he obey you? 

A. Yes. 

0. Did ha, in fact, shoot her? 

A. First ho hit her with the pistol... 
several times. 

9. And following hitti?g her with the pistol 
seven1 times, what did he do? 

A. I told him to do it right...rhoot her. 

While the evidence tends to show that the killing we6 committed 

in a cold, calculated and premeditated manner without any pretence of 

. 

moral or legal justification, a careful reading of Peavv, @Bra, which 

wae also tried by thie Court, and 'involved multiple stabbings done 

during a home invasion robbery, tends to diballcu this aggravating 

factor upon this type of evidence. Therefore pursuant to Peavy, the 
\ 

&ou;t does not find that this agqravatihg dircumatrnoe was proven 

beyond a rekonable doubt and gives this factor ho weight whatsoever. 

MITIGATING cImr4sTAricEs 

Florida Statute 821.141(6) (a! - Whether the 

himtory of prior erimSna1 ;rotTvityP 

FINpING 

t 

defendant had a significant 

The defendant does not’have a significant history of prior 

criminal activity. The Court finds that this mitigating circumstance 

2 epplioable. 

Flarida GtatuCe 921.141(6) (bh - Whether the aapital felony was cotmnikted 

while the defendant was under the influence of extreme mental or 

emotional disturbance? 

FINDING x 

There ii no evidence that the capital felony (murder] was 

comjttcd whjle the dofcndant was under the influence of extreme 

mental or cmotianal diGturban= and therefore, the Court doec not 

consider this * mitigating circumstance. . 

- 10 - 
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Florlde Statuto 921 .I41 l6)&) - whether the vlctlm was a participant 

in the defendant’s conduct .or consented to the act? 

FINDING 

- 

,- 

- 

.- 

There is no credible evidence that the victim in any way 

participated in the conduct of the defendant's actions, or consented 

to tho act, tharefare, the Cart daes g consider this h mitigating 

circumstanCe. 

Florida Statute 921.141(6)(d) - Whether the defendant was an accarnplice 

' in the capital felony c,-rttea by snotner person &na his partlclpatla 

was relatively minor? 

There Is lio evidence that the defendant was an accomplice in 

the capita; felony (murder) committed by anothar person and his 

participation was relatively minor, therefore. the court does not 

consider this a mitiga+ULg Clrcumfence. The defendant called the 

accomplice as a defense witness, He wa6 not crosstexamined by the 

State - Sha accomplice testified that the defendant beat Staci and 

shot her twiCC?. He further testLf%ecr that the defendant struck him in 

the face when he (John Pierson) attempted to protect: the girl, therefore, 

the court doe3 nat consider this as a mitigating circumstance. 

Florida Statute 921.141(6) le) - Whether the defendant acted under 

extreme duress or under the substantial domination of another person? 

FINDTWG 

There is no credibie evidence that the defendant's action was 

the result of being under extreme duress or substantial domination of 

another, tiherefore, the Court doe6 consider this u mitigating 

circumstance. 

Florrda 'Statuie 921.141(.6) (F) - whether the capacity of the defendant 

to approcigte the! criminality of his conduct, or to conform his conduct 

to the requirements of the law was substantially impaired? 

FINDING 

There was no evidcncc that the defendant did not appreciate 

- 11 - 
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the criminality of his canduct, or that his capacity to canform hia 

Conduct tQ the rcrluiren+ntS of the law wc6 substantially impaired; 

and therefore, the Court does not consider this a mitigating circumstaPce. 

F&rida statute 921.141 C6J&) --- - The age of the defendant at the time 

of the crime. 

FINDXNG 

The defendant is twenty-five years of ege, The Supreme Court 

- 

ih Peek v. State, 395 So.Ld 492 IFla.1980) upheld the rejection of the 

age of nineteen ua a mitigating factor. In guince v. State, 414 so,20 

185 (Fla.1982) the rejection of age twenty as a mitigating factor was 

upheld. “bhere’is no per se rule that pin-points an age as a 

mitigating factor.. Peek, ~4 & 498.. Therefore, the Court does 

not consider this a mitigating circumstance. 

AS to non-statutary mitigating circumstances, the rlefentlant’s 

m&her testified during the penalty phase. She said he went to schooll 

worked hard and offered photos and honor certificates of the defendant. 

she also cried and aaid she did not want Mm cactc:tcd. The Court 

understands the grief of a mother. \ 

As additional mrttcre in mit+gation the file reflects the many, 

many letters and petitions that the Court has received from Ohio 

regarding the defendant’s background, upbrjnging, and general tharsctrr. 

In addition thoreta this Court hrld a hearing an February 16th, 1981, 

for any and all persons who desired to express their opinions, The 

number of speakers was nearly equal. The defendant’s sister, brother. 

btother-in-k, and mother testified. The Court doea give some weight 

to this non-statutory mitigating circumstance. 

In o,rdrr to further protect the interests of the defendant, 

although not rewired by law, this Court ordered a We-Sentence 

Invcstigatian'Rrport which this Court has examined, has given counsel 

for the State and the De,fendant.copies of same to examine, and has 
._ 

given them opportunity to discuss and/or refute said report, This 

c, 

- 12 = 
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Court finds there are no additional miti4ating circumstances setforth 

in the Pro-Sontrhce Jnvestigation Report that rre pertinent, other mm 

that heretofore indicated in this Order. 

T'hir Court has used 8s (L basis for ccmsideration in imposing 

sentence no information wnatseever not known to the defendant and/or 

his counsel of record, which the defendant or his counsel has not had 

an opportunity to explain or aeny. Gardinez v. Florida, IJO U.S. 349, 

97 S.ct.1197, 51 Ed.td 393 (1977. 

- 

.- 

.- 

This Cotart now must weigh the circumstances found in 

mitigation against those found in aggravation in order to determine 

which penalty is spprepriatt. __ State v, Dixon, 263 So.2d 1 (?lr,1973) 

This Court is fully aware that in determihing whether to 

ihpQSc life imprisonment or death the procedufe is not a mere countins 

process of x number of aggravating circumstances and y number of 

mitigating circumstances, but instead a reasoned judgment as to what 

fcktual sltu&tIon requires the imposition of death and which 

circumstances can be satisfied by life imprisonment in light of the 

totality>,of the circumstancei. 

This Court finds there are two (2) mitigating factors, one 

statutory and one non-statutory , which were proven in this case- This 

court has reviewed the entire record, including the testimony anQ 

evidence in the trial and sentencing proceedings to determine whether 

there might possibly exist anythihg else, whatsoever, of a non- 

statutory mitigating nature, thot could be considered by this Court 

in mitigation of this sentence. The Court, i6 fully aware‘of all of 

tbc letters in the Court file ,and of all other mitigating circumstanccr 

set out herein and weighed them under the applicable rvidcntiary 

- 13 - 
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standard, i.e., the aggravating factors proved beyond a reasonable 

doubt; mitigating factors deemed proven if the Court wa$ reasonably 

certain that they existed. 

Looking at the circumstunces from a quantitative viewpoint, 

that is, by just adding the aggravating and mitigating circumstances, 

it is found that the numerical taunt kould be 4 to 2 5n favor of 

aggravating circumstances. 
* I 

Looking at the circumstances from a qualitative viewpoint, 

it is easily concluded that the magnitude of the crime and the 

circumstances surrounding it vastly overshadows the background of 

the Defendant and the other mitigating circumstances as set out herein. 

Wherefore, upon the preceding spehific findings of fact, the 

Court is of the opinion that there are sufficient aggravating 

cfrcupstances to justify the sentence of death; an8 th& Court is of 

the further opinion that the mitigating cjrcumatances do not outweigh 

the aggravating circumstances enumerated. 
: 

,- 

-. 

AS‘ to the fourth phase of this Order, the Court is now faced 

with the factual situation that there I-S b jury recommendation of 

life imprisonment, and a set of circumstances that are overwhelmingly 

aggravatinq. 

Tedder V, suite, 322 So.Pd 908 Via. 1975) and its Progeny 

sets forth the test that the Court should follow in determining 

whether to accept or reject the recomendation of the jury, 

“A jury recowenUation under our 
trifurcated death penalty statute 
should be given great weight. In 
order to sustain a sentence of 
death followins'a jury recamzzondation 
of lift, the facts suggesting a 

I $entence of death should be no clear 
and convincinq that virtually no 
reasonable person could differ." at 910. 
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This case should be read with gate v, Dixon, 2B3 so.2d 1 

(Ph. 19731, where it was held: 

- 

-. 

c. 

- 

"When one or more of the aggravating 
circumetanecs ia found, death is 
presumed to be-the proper sentence 
unless it or they are overridden by 
one or more mitigating circumstances 
provided in Florida Statute 921.141, 

>. 1 F.S.A. All evidence of mitigating 
cireumstsnoee may be considered by 
the judge or Jury.” 

As found above, there were four aggravating circumstances 

proven beyond a reasonable doubt. The only statutory mitigating 

I 

circumstance proven was the defendant's lack of a significant piior 

criminal history. Every effort was made to determine non-statutory 

mitigating circumstances, and the Defendant was given every benefit 

of the doubt, A comparison of this case with several otner cases of 

a similar nature will be undertaken to provide a meaningful review 

so that the action taken by this Court may be viewed within the 

frammtork af the at.aeute. Th&s court is deeply mlnaful of the need 

to follow precedent to insure equal application oftthe law especially 

in cases of this sensitivity. 

Xn Sullivan v. State, the Supreme Court found: 

“At the time the crime was committed, 
_ the Defendant was 25 years old and had 

no prior criminal record. !-le had 
attended the Univcraity of Warni for 
four years, though he had not actually 
received a degree. He had previously 
been tmploycd.r.l There was nQ indication 
of deprivation in his background. Wis 
accomplice, war 20 years old and had a 
tenth grade education. HC (the accomplice) 
pleaded to Second Degree Murder. 

The facts speak for themselvee..,.The 
sentence of death is appropriate and 
should be affirmed." Sullivan 8. State, 
303 So. 2d 632 (Fla. 1974, 

The Supreme Court in Dobbert v, State, 328 So.Zd 433 (Fla.1976) 

affirmed a jurv override. Dobbert had beaten his young daughter to' 

death. The killing was found to,bc especially heincus, atWcious and 

cruel. There was nothing proven in mitigation. It was held that the 

trirl court properly impoeed the death pene&ty in spite of the jury 

recommonc!a.tion. 

.- 15 - 
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In Mccroy v. Stat?, 395 So.ld 114s (Fla.l9BO), it was argued 

that the trial court violated the principles espoused in Tedder,supra, 

Three aggravating circumstances were proven. The defendant had a 

previous convittion far a violent felony, the homicide wae comittcd 

during another felony and the homicide was faund to be especially 

heinous, atrocious and cruel. A mature woman was: 

“So brutally beaten a&out the head and 
chest that her blood was splattered 
upon the walls rend ceiling of her 
residence... The agony and horror 
which this elderly woman must have 
suffered prior tq her death ie 
evident .I At p.1153. 

The trial judge noted in his order that "the mitigating 

circumstancea art vary miner and the aggravating circumstances 

greatly outweigh any mitigating clrcum$tanceC. At page 1155. The 

supreme Court found the jury recommendation of life to have no 

rasonablc basis under the tircumstulcts ef the ease- 

nWe resliae the advisory xeoommendation 
of jury must be accorded great weight, 
Te.d~.er, supta, but in our view,,the 
doeaeaan of the trial judge to impose 
the death sentence over the jury 
recommendation of life was in these 
circumstances proper." 
Dobbert, at p. 1155. 

Citing Hay L 

. 

In Zeiqler v. SCat_e, 404 So.Zd 365 [Pla. 1981) a jury 

recomrncnde~ life impriranment. The trial court found that the 

homicides wet@ committed; a1 to prevent a lawful arrest, b) fbr 

pecuniary gain, and c) and were especially heinous, atrocious and 

cruel. In mitigation, the court found that the defendant had no 

significant history of prior criminal activity "which is ndt 

sufficient to override the aggravated circumstances present.' At p. 

376, citSnq Sawytr, Oobbert and Way- 

buford v. State, 403 So.2d 943 (Bla.19Blj is another case 

shwckit>?ly similar Co thi6 cacc?‘. That dofondant committed a burglary, 

sexual battery an8 first degree murder upon a 7 hear old girl. she 

was removed from her home and found dead, tiith her clothes in disarray 

and injuries to her hcsd B~C 1 dried blood on hor head and face. The 

- 16 - 
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trial court found tho following aggravating faotorc a) the homicide 

was committed during a felony, b) the homicide was especially heinous, 

atrocious and cruel, and cl the homicide was committed ta eliminate 

the young girl aC d witn~st;. rn mitigation, the trial judge faund 

that the defendant had no significant history of prior criminal 

activity.:< ,The jury recommeqded a life sentence. The Cburt ordered 

the death penalty. The trial j+e*s comments are worthy of note: 

*The trial jury has rendered its advisory 
sentence for the court recommending that a 
sentence of life imprisonment be imposed on 
the defendant ae to eaah of these capital 
crimes. Our Flarida Supreme Court hbs 
stated that the recommendation of the trial 
jury is to be accorded great weight by the 

trial judge but I perceive the law still to 
be thet the reoonunendation af the trial jury 
i+ not binding on the trial juago and that 1 
still have the. awesome responsibility of 
making the ultimate determlfiation af whether 
the aggravating ckcumstankes do in fact 
outweigh any mitigating circumstances and 
accordrngly whether the death penalty should 
be imposed. In the following cases, the 
trial judge declined to follow the 
recommendation of the trial jury aqd the 
inpo6ition Qf the death penalty was 
subsequently affirmed by the Florida Supteme 
Court; Hay-,-v. State, B,a.rclay v. State, 
DobberC v. State, mlas v. State, ahd 
SabTyer v. StaTZ A review of the factual 
statements cnihese cases leads the court to 

'~ the concl\rsion that this defendant'= conduct 
was at least equal to the conduct of the 

' ,defendcnts Sn each of these capitzl cases. 

It is the ultikate finding and determination 
of the court that as to the charae of First 
Dcgrec .Murder, the aoqrdvatins c~rcvmctancer 
sulstantlalry ourweiifi the Miigating 
circumstances and therefore the death penalty 
should bo imposed upon Che defendant, the 
recowwndation of tk: $;;a1 jury to contrary 
notwithstanding.” s 

on appeal it was urged that the trial judge failed to follow 

Tedder, supra, and erred in overriding the jury recommendation. 

In upholding the death penalty the Supreme Court analyzed this case 

to Alford'v. &ate, 367 So.i?d 433 (Fla.19751, in which a 27 year old 

dcic:nc!;int killed a 13 year old girl. She was raped and shot to death. 

Her nude body was found with wounds to her haad, chest. back and arm. 

That dcoth scntcnce was upheld as espeaially heinous, atrocious and 

crwl. \ 
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FO~lWiJIg BUfOrd, the SUpzeme COUrt again Upheld a jury 

override in Stevens v, State, 419 Sa,lcl 1058 lFlal19821. That 

defendant abducted ah adult woman, raped and killed her. Ohe was ' 

stabbed auU Strangled. The following factors were proven: the 

homicide was found to have been committed to eliminate a witness; 

during 8 fdonyr and ~npecially heinous, atrocious and cruel. The 

defenciant’s three prior convictions for non-violent crimes did not 

outweigh the aggravating circumstances. 

In this ease, the CouTt specifically finds. that the Ctatutory 

and non-statutory mitigating Eitcumstances offered do not outweigh the 

magnitude of the aggravating factors. A 10 year old girl was sexually 

attacked in the bedroom of her own home. She tuas brutally beaten and 

then killed by intruders. The defenc?ant!s trial testimony that he did 

not camQit the crimes and only confessed because he was brainwashed 

and read from prepared test ia totally rejected by the Court. A 

photbgrapn was introduced’into evidence which shows the defendant on 

the morning after he confessed to this crime and following an opportunity 

for him to rest. The photagraph depicts the defkfidant Pn goad spirits 

and apparently 5n full control of his facultlqs. FolloWlng the taXIng 

of the picture there was a Waiver of Extradition hearing held that 

morning and a public defender was appoint&l counsel for defendant. At 

tht! hearing tne defendant not Only Waived extradition but what he d?C 

not do or say is particularly relevant in hindsight. This obviously 

intolJ,igant, articulate, and bright young trm would have the Court 

believe that arter giving a confession which he claims was not true: 

after sleeping, and knowing that he was leaving the sanctuary of his 

home state, am3 in the procem of being transported to the State of 

Florida, aid not state to the Ohlo Judge, or have his Ohlo attorney 

inform the Judge--- “they forced my confession. I am innocent. This 

whole thing is contrived by the police. Help me!" The transcript of 

that hearing'makes the recantation of his confession a mockery of 

Just ice. ~5s testimony is,further impeached by his labeling as lies, 

‘I. . .A. _ ,.:"ehe I-tomthony af *ei-ghc-eeparabe !,Stafe-wi~esses.......Tha ,defen&mt. may . 

have no significant history of prior crimipal activity, rind SI loving 
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mbthrr, oictor and brother, however, his actions in Staci Weinstein’s 

bedroom on September 14, 1982, canmt be morally or legally excused 

- 

- 

on that basis. The Court does not know the reasoning which caused 

tha jury ,~e rtcohmcnd life imprieonm8nt, but the analysis of the 

aforementioned cases mandates this Court to hold that there is not a 

reasonable basis for that recotnmendation. 

The issue of proportional sentencea of the Co-Defendant is 

rejected by this Court on the basis of the following cases; 

Smith Y. State, 365 So.26 704 (Fla.19?8) 

Salvatore v. State, 366 So.2d 745 OPla.1978) 

Jackson v. State, 377 So.Zd 752 (Fla.1978) 

W.itt v.“Gtate, 342 60.2d 497 (Pla.1977) 

Antone v. State,-382 So,Zd 1205 (Fla.1980) 

Buford V. State, 403 So.Pd 943 (Fla.19811 -- 

In closing, the Court finds great support from the order of 

Judge Pogle, adopted by the Florida Supreme Court in Hov v. State, 

3$3 So.2d a26 (Fla.19'1?). c 

h *The undersigned Judge has long been 
opposed philosophically to capi,tal 
punishment, and publicly has SO ateted 

on numerous occasions throughout the 
years,” . 

I 'The legislature of Florida has stated 
its philosophy and belief to be that 
capital punishment should be imposed in 
certain cases by enactment of a law 
providing for the il?ipOsitioh of same 
when there bre aggravating circumstances 
and insufficient mitigation circumstances 
to outweigh the aggravating circumstances.” 

“Until the Supreme Court of the united 
States rules to the contrary, this Court 
must follow the dictatee of the law and 
should not indulge in the sophistry of 
placing Its judgment superior to the 
requirements of the law." 

"The Court is of the opinion that if there ' 
is any case that it has ever heard wherein 
;:yl~positiyn ?f thy death penalty is 

:;Lc, +t 1s th&s case. 

*Yet only doe3 the court find aggravatinq 

i, cirtwmstanees in that the capital felonies 
( WCIC committed while the defendanc'wae 

. . ,, 

Gnuaged, or was an accomplice in the 
coknissian of a rape, but further Finds 

- 19 - 
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that the capital felonies wore especially 
heinous, atrocious and cruel, and finds 

1. thaC Churv are incuffieiunt mitigating 
circumstances at ennumerated ih Section 
921.141, Florida statutes, to outweigh 
the aforer;aid aggravating circumstsscao. 
The pitiless, wicked, shockingly evil 
and vile mhthbd of imposinq atrocities 
and dcirth upon the young pcoplc who vc’rc 
the victims in these cases, leads the 
court to the conclusion that the 
recommondotion at life imprisanment made 
by tho jury should bc,disrcgarded by the 
Court and the death penalty imposed.’ 

0021 

The prospect of sentencing a person to death is the most 

d.iiQicult tack a Circuit Judge faoee. However, Judges wha take the 

oath of office and swear to uphold the law, must uphold the law. It 

would be an easy path for this Court to follow the Jury’s recommendaticn, 

but that i6 not the law. 

As 3 iiml point, tho Court has ycrsonally agonized over are!-. 

page of this Order in an effort to seek the motive or reason for the 

senselesc’crime. How does a person who has no prior criminal record: 

come6 from a qtwd family; hae a good job and a fil;le work record, commSt 

a heihous crime such a5 this? This Court can anly conclude that the 

crime occurred because of those reasons and not! in spite of them, Ha< 

thube too dclfondantr been seasoned criminals they would have undoubted:y 

realize6 that sin&o no actual rape or murder had occurred, they roulc? 

be facing rc!ativcly short prism:, C-erms, cvcn ii caught. I believe 

the panic ctarted in this defendant’s mind when staci Weinstein 

wanted to call the pollee. I think he then realized t!l&t <It the very 

least hc would lose hit gbod reputation and the job that he loved. 

The panic increqsad CO the point that the defendant decided to risk 

everything on the possibility that he *roulc! not be caugnt if he 

eliminated the witness, Tt was Staci Weinstein’s misfortune to 

encounter Edward Wasko at a! time in his life whon he thought that he 

has $0 much to lose for an attempted rap@ that he felt that murder 

was the ddly alternative. 

- 

Pursuant to the above, tha Court hcroby finds that them is I‘.: 



- 

- 

- 

- 

APPENDIXC 




