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S8TATEMENT OF THE CABE AND FACTS

This matter is before this Court on a petition brought by
Petitioners, Harris and Townsend ("the Petitioners"), for
discretionary review of the First District Court of Appeal's
decision (attached as "App. A") affirming the Summary Final
Judgment entered by the Circuit Court for the Fourth Judicial
Circuit in and for Clay County, Florida.

Clay County, Florida ("the County"), the Respondent here, is
a charter county organized under Article VIII, section 1(g),
Florida Constitution. Under its broad home rule powers, the County
adopted an ordinance in 1992 authorizing a partial year solid waste
disposal special assessment on all residential property located
within the unincorporated area of the County. The special
assessment funds the cost of providing solid waste disposal
services and facilities for the properties subject to the
assessment. The Petitioners challenged the solid waste disposal
special assessment as invalid, claiming that the assessment
conferred no special benefits on their property and that the
assessment was not fairly apportioned. Judge William Wilkes,
Circuit Judge of the Fourth Judicial Circuit granted Summary Final
Jﬁdgment on behalf of the County. The First District Court of
Appeal affirmed and the Petitioners are requesting this Court to
exercise its discretionary jurisdiction and review the First

District Court of Appeal's decision.




SUMMARY OF ARGUMENT

The First District Court of Appeal's decision affirming the
Summary Final Judgment of the Fourth Judicial Circuit does not
expressly or directly conflict with any other decision of a
district court of appeal or this Court on the same question of law.
Each decision, cited by the Petitioners as expressly and directly
conflicting with this case, is distinguishable on its facts or law.
Moreover, under either distinction, the "same question of law" does
not exist among the cases; thus, neither can a Jjurisdictionally

sufficient conflict so exist.

STANDARD OF REVIEW

The Petitioners ask this Court to exercise its discretionary

jurisdiction wunder Article V, section 3(b) (3), Florida
Constitution, which states, "The supreme court: may review any
decision of a district court of appeal that . . . expressly and

directly conflicts with a decision of another district court of
appeal or of the supreme court on the same question of law."' This
Court has traditionally explained this standard to mean that:

A conflict of decisions . . must be on a

question of law mmlled_.mnd_de_tﬁrmm.e_d and

such that one decision would overrule the
other if both were rendered by the same court;
in other words, the decisions must be based

Ansin v. Thurston, 101 So.2d 808, 811 (Fla. 1958) (quoting 21 C.J.S.

Courts § 462) (emphasis added). In addition, decisions are not in

! This constitutional provision is procedurally implemented
through Florida Rule of Appellate Procedure 9. 030(2)(A)(1V)
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express and direct conflict with one another if distinctions exist
between them. See Department of Revenue vy, Johnston, 442 So.2d
950, 950 (Fla. 1983) ("Because we find this cause distinguishable on
its facts from those cited in conflict, we discharge.
jurisdiction.").

The Petitioners have failed to exhibit an express and direct
conflict on the same question of law between the First District
Court of Appeal's decision here and any other district court of

appeal or with any decision of this Court.

ARGUMENT
I. NO EXPRESS8 AND DIRECT CONFLICT EXISTS BETWEEN
THE FIRST DISTRICT COURT OF APPEAL'S8 DECISION
IN THE INSTANT CASE AND DECISIONS FROM OTHER
DISTRICT COURTS OF APPEAL.
The Petitioners' purported conflict between Hanna v, City of
Palm Bay, 579 So.2d 320 (Fla. 5th DCA 1991), and this case does not
exist because the decisions do not consider the same question of

law.? Not only did the First District Court of Appeal recognize

the differences between the instant case and the Hanna v. City of

> In fact, the First District Court of Appeal correctly noted
the dlfferences between this case and the decision in Hanna v, City
of Palm Bay. The First District Court of Appeal stated:

In Hanpna v. City of Palm Bay, . . . , the
fifth district held that a special assessment
for road maintenance was not valid because the
benefitted properties did not '"receive a
benefit which is different in type or degree
from the community as a whole." We find Hanna
inapplicable in the instant situation for
several reasons. [Court enumerated those
reasons. ]

(App. A, p. 8).




Palm Bay decision of the Fifth District Court of Appeal, so did the

Petitioners. Their Jurisdictional Brief acknowledges the following

fundamental factual differences: (1) the special assessments in the

two cases involved different services and improvements and (2) the
Ccity of Palm Bay imposed the special assessments pursuant to
Chapter 170, Florida Statutes, not its home rule powvers.
(Jurisdictional Brief, pp. 4-5).

The Petitioners argue that the definition of special benefit
in Chapter 170, Florida Statutes, under which the City of Palm Bay
imposed its street improvement special assessments, should have
controlled the First District Court of Appeal here. The court in
Hanna v, City of Palm Bay determined that the City could not impose
its special assessment under any alternative authority (e.g., home
rule powers) other than Chapter 170 and because the City's
assessment failed to meet Chapter 170's statutory definition of
special benefit, the special assessment was invalid. In contrast,
the special assessment at issue here was not imposed under Chapter
170 but under the County's home rule powers.

Furthermore, the Petitioners fail to recognize that the value

of Hanna v. City of Palm Bay is limited to the facts of that case

alone as this Court has since overruled the fundamental premise of

the Hanna v, City of Palm Bay decision. The court in Hanna v. City
of Palm Bay had stated this premise as, "The special assessment

method of funding local improvements is a creature of statute.

There exists no inherent police power for Jlevying specijal
assessments to fund local improvements." Hanna, 579 So.2d at 322
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(emphasis added). However, the next year, this Court held that a
city did not need specific statutory authority to impose special
assessments and that under the 1968 Florida Constitution, a city

"had the authority to impose a special assessment under this home

rule power." City of Boca Raton v. State, 595 So.2d 25, 30 (Fla.

1992). Thus, the First District Court of Appeal in this case
stated:
The assessments in Hanna were enacted pursuant
to chapter 170, .Florida ‘Stqtutes. The
of the

county. Such an assessment is only subject to
the limitations enumerated in City of Boca
Raton v. State, supra.

(App. A, pp. 8-9) (emphasis added). The two requirements
enumerated in City of Boca Raton v. State are that the assessed
property must derive a special benefit from the service provided
and that the assessment is fairly and reasonably apportioned among
the benefited properties. ity of Boca Raton v. State, 595 So.2d
at 29. These two requirements were the ones applied by the First
District Court of Appeal in this case. Consequently, the fact that
the First District Court of Appeal did not apply the statutory
definition of special benefit from Chapter 170, Florida Statutes,
does not create an express and direct conflict with Hanna v. City
of Palm Bay, 579 So.2d 320 (Fla. 5th DCA 1991), on the same
question of law. |
Furthermore, the Petitioners assert that the First District

Court of Appeal's decision expressly and directly conflicts with "a

crucial provision" in Charlotte County v, Fiske, 350 So.2d 578




(Fla. 2d DCA 1977). The Petitioners state, "[T]he decision ignored
one crucial limitation in Fiske, that there be no 'improper "tax"
aspect inurihg to the benefit of the county at large.'"
(Jurisdictional Brief, p. 9 (quoting Charlotte County v, Fiske, 350
So.2d at 581)).° This language does not and cannot create a third
"crucial®™ requirement for valid special assessments.’ The
provision of a governmental service, whether by county employees,
as in this case, or through contracts with a private entity, as in
the Charlotte County v. Fiske case, does not distinguish valid from
invalid special assessments.
II. NO EXPRES8 AND DIRECT CONFLICT EXISTS8 BETWEEN
THE FIRST DISTRICT COURT OF APPEAL'S DECISION
IN THE INSTANT DECISION AND OTHER DECISIONS OF
THIS COURT.
The Petitioners' asserted express and direct conflict between
the First District Court of Appeal's decision here and this Court's

jurisprudence on homestead protection is misleading. No case

exists in Florida law and no case cited by the Petitioners stands

* The entire sentence from which the Petitioners extract this
language is the following, "Secondly, the total of the charges
collected for the total services is paid out to the franchised
disposal company and no profit is made by the county (thus,
incidentally, there is no improper "tax" aspect inuring to the
benefit of the county at large)." 350 So.2d at 581.

* The Petitioners also assert a conflict with respect to
Charlotte County v. Fiske by referencing facts in this case which
cannot create a Jjurisdictional conflict. The Petitioners'
citations to the Record on page 8 of their Jurisdictional Brief are
beyond the scope of what may constitute a sufficient conflict for
this Court's review. See Reaves v. State, 485 So.2d 829, 830 n.3
(Fla. 1986) ("[W]e are not permitted to base our conflict
jurisdiction on a review of the record or on facts recited only in
dissenting opinions.").




for the proposition that special assessments for services cannot be
imposed against homestead property or that they are subject to a
higher level of scrutiny than those imposed against commercial or
non-residential property. The Florida Constitution states that the
owner of homestead property "shall be exempt from taxation thereon,
except assessments for special benefits[.]" Art. VII, § 6(a), Fla.
Const. While this constitutional 1language clearly limits
assessments against homestead property to those providing "special
benefits," the language does not further limit the assessments to
particular types of programs which provide special benefits. The
Florida Constitution does not 1limit valid special assessments
imposed against homestead property to those which fund only capital
improvements and no court has interpreted this constitutional
language in such a manner. Thus, special assessments for services
may constitutionally be imposed against homestead property so long
as they provide "special benefits."

In fact, the cases which the Petitioners cite for the
proposition that special assessments for services cannot be imposed
against homestead property did not invalidate the special
assessments at issue because homestead property was involved. The

Court invalidated the special assessments on other grounds. For

example, in City of Fort Lauderdale v. Carter, 71 So.2d 260 (Fla.

1954) (solid waste management services), St., lucie Co.-Ft, Pierce

Fire Protection & Control Dist. v. Higgs, 141 So.2d 744 (Fla. 1962)
(fire protection and control services), and Fisher v. Board of

county Commissioners of Dade County, 84 So.2d 572 (Fla. 1956)



(street improvements), the purported special assessments at issue
were invalidated on the basis of their apportionment methodology.
In each case, the assessment was apportioned on the basis of the
value of the pfoperty for which the Court held that no relationship
existed between the special benefit derived and the property's fair
market value. These cases did not, in declaring that the special
assessment failed to meet the constitutional tests for special
assessments, declare that homestead property could never be

specially assessed for services and improvements. In addition, the

Court in State v, Halifax Hospital District, 159 So.2d4 231 (Fla.
1963) and Whisnant v.. Stringfellow, 50 So.2d 885 (Fla. 1951),

invalidated the assessments because the Court determined that
hospital services and improvements provided only general benefits
because no logical relationship existed between the hospitals and
the use and enjoyment of the assessed properties. The Court did
not address the applicability of the homestead exemption to special
assessments.

These "hospital" cases, just like the others cited by the
Petitioners, did not hold, opine or imply that homestead property
could not be specially assessed for services. Clearly, however,
special assessments for services, like the solid waste disposal
special assessments in this case, are subject to constitutional
scrutiny. This scrutiny is the same scrutiny declared to be

appropriate by this Court in City of Boca Raton v. State, 595 So.2d

25 (Fla. 1992), and this scrutiny remains the same regardless of




the nature of the property assessed and regardless of the service
or‘improvement provided with the special assessment proceeds.

The Petitioners also assert that the First District Court of
Appeal's decision in this case expressly and directly conflicts
with the "reasoning"® of this Court's decision in State v. City of
Port Orange, 650 So.2d 1 (Fla. 1994). The Petitioners state, "The
Court of Appeal relied on the distinction that State v. Port Orange
involved fees rather than assessments." (Jurisdictional Brief,
p. 8). Although the Petitioners disagree, the distinction between
the requirements for valid special assessments and fees is
significant and controlling because the validity of all non-tax
revenue sources depends upon compliance with the applicable legal
requirements for their home rule imposition.

This Court in State v. City of Port Orange, 650 So.2d 1 (Fla.
1994), was charged with the task of determining the validity of a
transportation utility fee, not a special assessment. Because the
revenue source at issue in State v. City of Port Orange was a fee,
the unique special benefit and fair apportionment requirements for

the imposition of a valid special assessment were not before the

Court. Even this Court noted in State v, City of Port Orange:

® Jurisdictional Brief, p. 8. The assertion that the First
District Court of Appeal's decision to wuphold the special
assessments for solid waste dlsposal conflicts with the "reasoning"
of State v. City of Port Orange is not sufficient for conflict
jurlsdlctlon. "It is conflict of degisions not conflict of
opinions or reasons that supplies Jjurisdiction for review[.]"
Jenkins v. State, 385 So.2d 1356, 1359 (Fla. 1980)(quot1ng Gibson
v. Maloney, 231 So.2d 823, 824 (Fla. 1970) (emphasis in original)).
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The ordinance states that the fees collected
from any property need not be in close
proximity to such property or provide a
special benefit to such property that is
different in type or degree from benefits
provided to the community as a whole.

650 So.2d 1, 2-3 (Fla. 1994). Consequently, this Court's holding

and cautionary statements in State v. City of Port Orange create no

conflict with the First District Court of Appeal's decision here.

CONCLUSION
The Petitioners have failed to exhibit an express and direct
conflict between the decision here and any other district court of
appeal or Supreme Court decision on the same question of law.
Thus, this Court should deny the Petitioner's request for
discretionary Ijurisdiction under Article V, section 3(b)(3),

Florida Constitution.

Respectfully submitted,

(419

ROBERT L. NABORS

Florida Bar No. 097421

GREGORY T. STEWART

Florida Bar No. 203718

VIRGINIA SAUNDERS DELEGAL
Florida Bar No. 989932

Nabors, Giblin & Nickerson, P.A.
315 South Calhoun Street
Barnett Bank Building, Suite 800
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing
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Park, Florida 32073; ALICE M. VICKERS, ESQUIRE, Florida Legal
Services, Inc., 2121 Delta Boulevard, Tallahassee, Florida 32303;
and MARK ALIFF, ESQUIRE, Assistant Attorney General, Department of

Legal Affairs, The Capitol, Tallahassee, Florida 32399-1050, this

/LA

ROBERT I,. NABORS” |

290h day of August, 1995.
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- - IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

LIZZIE MAE HARRIS, WANDA M. NOT FINAL UNTIL TIME EXPIRES TO

TOWNSEND, and ELLIS FILE MOTION FOR REHEARING AND
TOWNSEND, DISPOSITION THEREOF IF FILED
Appellants,

CASE NO. 93-3445
v.

DALE WILSON, JAMES JETT,
LARRY LANCASTER, PATRICK
MCGOVERN, and GEORGE BUSH,
as constituting the Board
of Clay County
Commissioners; CLAY COUNTY,
a Political Subdivision of
the State of Florida,

Appellees.

Opinion filed May 25, 1995,

An appeal from the Circuit Court for Clay County.
William A. Wilkes, Judge.

Gloria A. Einstein, Jacksonville Area Legal Aid, Inc., Orange

-Park, for appellants.

Robert L. Nabors, Gregory Stewart, and Virginia Saunders Delegal
of Nabors, Giblin & Nickerson, P.A., Tallahassee; Mark H. Scruby,
Clay County Attorney, Green Cove Springs, for appellees.

Alice M. Vickers for amicus curiae, Florida Legal Services., Inc.

WOLF, J.

Appellants challenge a final summary judgment determining

that a special assessment imposed by appellee, Clay Geunty




(county) for financing solid waste disposal was valid.

Appellants raise a number of issues which may be consolidated and
restated as whether the trial court correctly determined that no
material factual disputes existed concerning the validity of the
assessment. Appellants asserted that as a general proposition a
special assessment for providing for solid waste disposal
services throughout an entire geographical area (which service
was previously funded through tipping fees) on a particular class
of property was an invalid tax. We find that the trial court
properly rejected this general assertion. 1In addition, no
disputed issues of material facts remain concerning whether the
properties subject to this assessment received a special benefit,
and whether this assessment is fairly and reasonably apportioned
among the properties that receive the special benefit. We
therefore affirm.

In 1992, Clay County enacted an ordinance imposing a partial
year special assessment (ordinance 93-26) applicable only to
residential properties in the unincorporated areas of the county
for the maintenance of county solid waste facilities. The
assessment was for $63 per residential dwelling unit. Commercial
properties and undeveloped properties were not subject to the
assessment. Appellants are homeowners subject to the assessment.

Appellants brought two separate actions (which were later
consolidated), challenging the assessment. The county filed a
motion for summary judgment. In support of the motion, the

2




county filed an affidavit from the interim county manager
(formerly solid waste director), and an affidavit of a consultant
who assisted in the preparation of the partial solid waste
disposal assessment for the county. The affidavits outlined the
assessment adoption process and in addition, alleged that the
amount of the assessment was apportioned to the properties
subject to the assessment in an amount eqgual to or less than the
benefit received by such properties. The affidavits further
provided (1) that the cost of providing for the processing and
disposal of solid waste from properties located within the
municipalities and for commercial and other nonresidential
properties within the unincorporated area are collected through
tipping fees at the disposal site, (2) that the tipping fees
imposed are equal to the cost of the processing and disposal of
the solid waste generated from such properties, and (3) that the
determination not to impose the partial year solid waste disposal
assessment upon commercial properties in the unincorporated area
is based upon the varying production of solid waste generated
from commercial properties.

The trial court also had before it the ordinances adopting
the assessment, which made specific findings as to (1) the
rationale for not imposing the partial year solid waste disposai
assessment within the municipal boundaries, and (2) how the
residential properties subject to the partial year solid waste
disposal assessment were benefitted by the processing and

3




disposal of the solid waste generated from their properties.
Further, the board.expressly made various finmdings of benefit in
the Final Assessment Resolution. These included the availability
of solid waste disposal facilities to properly and safely dispose
of solid waste generated on improved residential lands, closure
and long-term monitoring of the facilities, a potential increase
in value to improved residential lands, service to owners and
tenants, and the enhancement of environmentally responsible use
and enjoyment of residential land.
on August 31, 1993, the date of the summary judgment
hearing,! plaintiffs filed a supplemental response to defendant's
motion for summary judgment with attached copies of documents
concerning the alleged process of calculating the assessment.
while the documents had been provided by the county in response
to a request to produce, no affidavit was filed authenticating
the documents, nor was any backup provided concerning the context
in which the documents had been produced. The trial court
refused to admit the documents, and granted final summary
judgment in favor of the county.
In Citv of Boca Raton v, State, 595 So. 24 25, 29 (Fla.

1992), the supreme court recognized that a special assessment is

not a tax and is, thus, not subject to the preemption of

iThe summary judgment hearing was scheduled for August 23,
1993, but was continued for eight days on plaintiff's motion
because of storm damage to the offices of plaintiff's counsel.
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taxation to the state pursuant to article VII, section 1l(a) of
the Florida Constitution.? -

However, a legally imposed special assessment
is not a tax. Taxes and special assessments
are distinguishable in that, while both are
mandatory, there is no requirement that taxes
provide any specific benefit to the property:;
instead, they may be levied throughout the
particular taxing unit for the general
benefit of residents and property. On the
other hand, special assessments must confer a
specific benefit upon the land burdened by
the assessment. Citvy of Naples v, Mogn, 269
So. 2d 355 (Fla. 1972).°

In City of Boca Raton, the supreme court said that there are
only two factors in determining whether a special assessment is
valid.

There are two requirements for the imposition
of a valid special assessment. First, the
property assessed must derive a special
benefit from the service provided. Atlantic
coast Line R.R. v, Citv of Gainesville, 83
Fla. 275, 91 Sso. 118 (1922). Second, the
assessment must be fairly and reasonably
apportioned among the properties that receive
the special benefit. South Trail Fire
Control Digt, v, State, 273 So. 24 380 (Fla.
1973). Thus, a special assessment is

distinguished from a tax because of its
special benefit and fair apportionment.

2Tt would also follow that such assessment, if valid, would
not constitute a tax and, thus, would not be subject to the
millage cap contained in art. VII, § 9 of the Florida
Constitution.

3Thus, special assessments, unlike user fees, do not have to
be voluntary. It would appear that the requirements for a valid
special assessments vary from the requirements for a valid user

fee identified in State of Florida v, City of Port Orange, 19
Fla. L. Weekly S563 (Fla. Nov. 3, 1994).

5




Id. at 29.
Appellant essentially argues that the 18vy is not valid

because (1) a special assessment may not be levied throughout an
entire taxing unit, (2) that special assessments are not
appropriate for the provision of certain services such as

stormwater or solid waste, see Saragota Coupnty v, Sarasota Church
of Christ, 641 So. 24 900 (Fla. 2d DCA 199%4), and (3) that

questions of fact were presented concerning the apportionment of
benefits in light of the documents which were improperly rejected
by the trial court. We disagree with these contentions.

The first two issues concern whether the properties in
question were specially benefitted. In Madison Countv v, FoxxX,
636 So. 2d 39 (Fla. 1st DCA 1994), this court was asked to
determine the validity of a special assessment for solid waste
disposal, and found that properties may receive a special benefit
from services such as solid waste disposal.

Regarding appellee Foxx's contention that
special assessments may hot be used to fund
services, but only capital improvements, we
note that a similar argument was considered
and rejected by the court in Charlotte County
v, Figske, 350 So. 2d 578, 580 (Fla. 24 DCA
1977). Moreover, we cannot overlook the
considerable Florida case law that has
permitted the imposition of special
assessments, even when no capital
improvements were involved. See. e.g.. SQuth
rrial Fi - 1 Di g 2

State, 273 So. 24 380 (Fla. 1973): Eixst
Rist. No, 1 of Polk Countv v, Jenkins, 221
So. 24 740 (Fla. 1969).




Madison Countv v, Foxx, 636 So. 2d 39, 49 (Fla. 1lst DCA 1994).
In Charlotte County v, Fiske, 350 So. 24 578 (Fla. 24 DCA 1577),

the second district upheld the validity of a special assessment

for garbage disposal., In Sarasota Countv v, Sarasota Church of
Christ, 641 So. 24 900 (Fla. 24 DCA 1994), the second district
recognized that special assessments were appropriate for funding
fire and rescue services.? 1In the instant case, the trial judge
found that solid waste disposal specially benefitted the improved
residential property:

Providing for the proper disposal of solid
waste generated on properties subject to the
assessment clearly provides a special benefit
within the meaning of Article VII, Section 6
of the Florida Constitution. As the County
has made itg legislative findings as to the
existence of special benefits from disposal
services, the courts should not substitute
their judgment for those determinations.®

‘The second district, however, ruled that stormwater
management services could not be appropriately funded by special
assessments because they provided community-wide benefit and had
been previously funded through taxes. We do not see any basis
for determining that stormwater management services can never be
funded through special assessments, or that services which have
been previously funded through taxes can never be funded by
special assessment. In fact, the court never adequately explains
what the difference is between stormwater assessments and the
fire and rescue services assessment which was upheld. Nor do
they distinguish the assessment for garbage disposal approved in
Fiske. We can only assume that the decision was based on the
court's observation that no evidence was presented of any direct
or special benefit to the properties involved.

"The legislative findings referred to by the trial judge
were contained in the assessment resolution as follows: (A) The
parcels of Residential Property described in the Solid Waste
Disposal Assessment Roll, which is hereby approved, are hereby
found to be specially benefited by the provision of the solid

7




We find no error in the analysis.

We are also unawaré of any constitutional prohibition which
would preclude a special assessment based on a county or
municipality's home rule power from being assessed throughout an
entire taxing unit. In Hanna v. Citv of Palm Bav, 579 So. 24 320
(Fla. 5th DCA 1991), the fifth district held that a special
assessment for road maintenance was not valid because the
benefitted properties did not "receive a benefit which is
different in type or degree from the community as a whole." We
find Hanna inapplicable in the instant situation for several
reasons.

The first reason is that the limitation placed by the court
on special assessments was based upon statutory language
contained in chapter 170. The assessments in Hanna were enacted
pursuant to chapter 170, Florida Statutes. The assessment in the
instant case is one enacted pursuant to the home rule authority

of the county. Such an assessment is only subject to the

waste disposal and recycling facilities and services described in
the Partial Year Rate Resolution, in the amount of the Partial
Year Solid Waste Disposal Assessment set forth in the Solid Waste
Disposal Assessment Roll, a copy of which is present at this
meeting and is incorporated herein by reference. The benefits
provided to affected lands include by way of example and not
limitation, the availability of facilities to properly and safely
disposes of solid waste generated on improved residential lands,
closure and the long term monitoring of the facilities, a
potential increase in value to improved residential lands, better
service to owners and tenants, and the enhancement of
environmentally responsible use and enjoyment of residential
land.




limitations enumerated in City of Boca Raton v, State, Supra. In

addition, the residential property in the inStant case which was
subject to the assessment, received benefits which were different
in degree and type from those received by other properties within
the taxing unit. For instance, vacant land generates far less
solid waste than improved property. Commercial properties afe
more easily serviced by commercial haulers who may be subjected
to a tipping fee at the dump based on the volume produced.S®
Improved residential property may clearly be differentiated from
other types of properties in reference to solid waste generated.
These benefits to the properties were identified in the adoption
ordinances as well as the trial court's order. In Hanpa, sSupra,
the fifth district could not identify such a benefit. We,
therefore, find Hanna inapplicable to the instant case, and find
no error in the trial court's determination that the assessed
property derived a special benefit.

In relation to the fair apportionment of benefits, the trial

court stated as follows:

b. Fair Apportionment

The apportionment of the partial vyear solid
waste disposal assessment was based upon the
budgetary requirements for providing of solid
waste disposal services and facilities from
January 1, to September 30, 1993, to
residential properties in the unincorporated
area subject to the assessment. The amount

®subjecting individual property owners to tipping fees may
result in illegal dumping; therefore, assessment may be the only
practical way to collect from residential property.
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of the assessment is based on the actual cost
to provide disposal services and facilities
to the properties subject to the assessment
and is equally distributed among these units.
No profit was included into [sic] the
assessment .

The trial court, citing to gCharleotte V. Fiske, 350 So. 2d
578 (Fla. 2d DCA 1877), and Fixe Rist. No. 1 of Polk Couptv V.
—flkins, 221 So. 24 740 (Fia. 1969), found that such a method for
determning apportionment was valid. we concur with the trial
court's statenment of the |aw.

we al so recognize that apportionnent of benefits is a

legislative function that should not be second guessed.

In City of Boca Raton v, State, 595 So. 2d 25, 30 (Fla.
1992), the Suprene Court, in discussing the role of the court in
anal yzing the apportionment of a special assessnment, stated as
follows:

At the outset, we note that the Gty made
specific findings that the inprovenents would
constitute a special benefit to the subject
property, that the benefits would exceed the
anmount of the assessments, and that the
benefits would be in proportion to the
assessments.  The apportionnent of benefits
is a legislative function, and if reasonable
persons may differ as to whether the Iand
assessed was benefitted by the |ocal

i nprovement, the findings of the city
officials nust be sustained. Roggpe v, Citv

of Hollvwood, 55 So. 2d 909 (Fia.1952).
In this case, the trial court correctly analyzed the

apportionment issue when it stated,
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I\

Whether there are other methods of

aﬁportion_i ng benefits which were available to
the county is-not the issue. No system O
apprising benefits or assessing costs has yet
been devised that is not open to some
criticism and none have attained the ideal of
exact e%ualit% Mever v, Citv of Oakland
Park, 219 So. 2d 417 (Fla. 1969). The issue
s whether the County has made a legislative
determination as to the method of
apportioning benefit and whether such
apportionment is reasonable. Cearly it is.

The docunents submtted by appellant on the date of the

hearing also do not provide a basis for finding disputed issues

of material fact because these documents were neither tinmely nor

properly presented. The procedures which govern a court's

consideration of a notion for summary judgment are contained

within

rule 1.510, Florida Rules of Gvil Procedure, as well as

the specific information which may be reviewed by the court in

determning whether a disputed material fact exists and the

proper

form of that information:

The motion shall state with particularity the
grounds upon which it is based and the
substantial matters of law to be argued and
shall be served at |east twenty days before
the time fixed for the hearing. The adverse
party may serve opposing affidavits by
mailing the affidavits at least five days
prior to the day of the hearing or by
delivering the affidavits to the movant's
attorney no later than 5:00 p.m two business
days prior to the day of the hearing. The
iudgment sought shall be repdered forthwith




Rule 1.510(c), Fla. R Civ. P. (enphasis added). Tne |anguage of

rule 1510, Florida Rules of Civil Procedure: reflects aclear
intent to allow courts to consider only that information which
has been either admtted by the parties (i.e., adm ssions,
interrogatories, or answers) or which establishes the existence
or nonexistence of material facts in dispute through affidavits
and information which has been tinely presented. The documents
submtted by the appellants do not conport with this intent of
the rule as they were not timely filed nor were they acconpanied
by an affidavit.

Appel l ants attenpted to file, as an exhibit to their
suppl emental response to defendants' motion for summary judgnent,
various docunents purportedly obtained through discovery. No
acconpanying affidavit was provided with those documents, and the
only discussion concerning what they allegedly represented was by
the attorney in her own menorandum  As such, submission ofthe
docunents was not in conpliance with rule 1.510, Florida Rules of
Cvil Procedure.

This court has previously addressed the timing and form
requirenents of rule 1.510. 1n DeMesme v. Stephenson, 498 SO 2d
673 (Fia. 1st DCA 19861, this court upheld the trial court's
exclusion of two docunents that failed to conply with the
requirements of rule 1.510 in that they were not timely filed.
The rule requires that any opposing affidavits to a motion for
summary judgment be mailed at least five days prior to the
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schedul ed hearing or be hand delivered to opposing counsel at
least. two days priorto-the hearing. consequently, the docunents
sought to be submtted by appellants at the hearing were not
timely submtted. Rule 1.510, fFla. R Civ. P,

Furthernore, the proposed documents in this case were not in
a proper admssible form This court in pDgMesme excl uded
docunments sought to be admtted upon a notion for summary
judgment because they were not in the formof an affidavit as
required by Florida Rule of Civil Procedure 1.510(e). Id, at
675. Florida Rule of Gvil Procedure 1.510 (e) States as
follows:

Supporting and opposing affidavits shall be

made on wg%lﬂ%e, shal | set forth
such facts as would be admssible in

evidence, and shall show affirmatively that
the affiant is conpetent to testify to the
matters stated therein. Sworn or certified

copies of all papers thereof referred to in
an affidavit shall be attached thereto or

served therewith. The gourt mav permit

££idavi
1d. (enphasis added). The last requirenent, by its [|anguage,
excl udes any docunent from the record on a motion' for summary
judgnent that is not one of the enumerated documents or is not a
certified attachnment to a proper affidavit. Nothing was

presented which provides us with any context as to when they were

prepared.  These docunents, standing by thenselves, are

insufficient to raise a material dispute concerning the

13




| egislative determnation of

the county.

We, thus, affiym the sunmary final judgment.

MICKLE, J., concurs; BOOTH, J., dissenting with witten opinion.
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BOOTH, J., dissenting.

T nust dissent because it appears that ?umary j udgnent was
premature, |eaving unresolved issues of fact. Discovery
docunents fromthe county were received by appellant on
August 17, 1993.14 A devastating storm struck the area the next
day (August 18, 1993) and danaged appellant's law office. Due to
the storm damage, the trial court granted appellant's notion for
continuance O the sunmary judgment hearing (originally schedul ed
for August 23, 1993) and reschedul ed sane for August 31, 1993.

At the August 31, 1993 summary judgnent hearing, the trial
court acknow edged that "I continued the hearing to give them an
opportunity to prepare what they needed to prepare.”

Nonet hel ess, when appel lant sought at the August 31 hearing to
introduce the documents, the county objected, although it did not
dispute that the documents were either from its discovery

response orfrom public records. In offering the docunents,

Appel | ee expl ai ned:

14 The docunents at issue are (1? draft of Clay County's
assessnent calculation, as well as a letter and nenoranda
regarding sanme; (2) clay County's 1992-93 revenue, expense, and
di sposal fee projections, along with related documents; (3) Cay
County's 1992-93 estinmated exr;])enses and revenue; (4) 1992-93
assessment; (5) letter from the Mnaging Consultant of Public
Financial Mnagenent to the Board of County Comm ssioners
summarizing the principle advantages and disadvantages of the
assessnent; (6) newspaper affidavit that a notice of public
hearing regarding the assessment was published on Novenber 19,
e%9)92, and a list of the County's 1992 holiday schedule (R 447-
4).
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This is the soonest we were able to analyze anyof it
[due to the storm danage and subsequent.disruption]. |
believe there's more that the Court should consider.
we're not in a position to bring it to the Court's
attention at this point, but these documents are ready
to be brought to the court's attention. The docunents
speak for thenselves.

Appel lant also offered an affidavit regarding the source of the
docunents. The trial court ultimately disallowed the evidence in
its order entered several weeks after the hearing.

Affidavits filed by the county stated that there was no
profit to the county from the proposed assessnent. The excluded
docunents cast doubt on that statement, however, and tended to
show that the assessment was not calculated to cover only the
landfill service provided. In view of the confusion generated by
the trial court's statements regarding its continuance of the
sunmary judgnment hearing, the nature of the discovery docunents
sought to be introduced, and the material bearing these docunents
have on this case, | believe the trial court abused its
discretion by excluding the docunents.

Even without the excluded docunents, however, the record on
summary judgnment is sufficient to create genuine issues of
material fact regarding (1) whether there is a special benefit to
the assessed property owners; (2) whether the funds collected are
limted to maintenance of the landfill for which the assessnent
is mde, and (3) whether profit or excess collected from the

assessment will go into the county general fund, or wll be

16




required to be reinvested in the landfill in question and/or
returned to the assessed property owners. =
The record before us contains appellees' response to an

interrogatory question regarding benefit to the assessed

property:

Among the benefits derived by properties subject to the
Partial Year Solid Waste Disposal Assessnent are the
providing of the disposal of solid waste generated from
such property, availability of facilities to properlﬁ/
and safely dispose of solid waste generated from suc
properties: providing for the closure and long-term
monitoring of facilities which are necessary for and
which provide for the disposal of solid waste generated
from such properties: increase in the value of such
properties; better service to the owners and occupants
of such properties for the disposal of solid waste
generated by such properties; and the enhancement of
environnmental |y responsible use of such properties.

In a subsequent interrogatory answer, appellees further asserted:

The value of the [assessed] property is enhanced

through the availability of solid waste disposal

facilities and services to that property. The

reduction in littering which results from the

availability of disposal services also enhances the

val ue of property.
However, the above-stated benefits to the assessed property
owners are shared countv-wide  Another of appellees' answers to
interrogatories states that "[iln addition to the special benefit
derived by property owners subject to the Partial Year Solid
Waste Disposal Assessment, less littering occurs from the
availability of solid waste disposal facilities as well as a

cl eaner environnent generally."
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Al though these county-wi de benefits are generally shared by
bot h assessed and-non-assessed property owngrs, the up-£front
costs of mintaining the landfill in question are not shared.
Owners of residential property inthe unincorporated area of the
county are required to pay the fixed assessment to naintain the
landfill; however, the landfill so maintained continues to be
available to all other county residents and commercial users, who
can use the landfill at will by payment of a **tipping fee®, as
stated in appellees' answers to interrogatories:

Following said effective date [for the assessment], a

tipping fee is no longer charged for residents of the

uni ncorporated areas of the County [subject to the

assessnent] . Pursuant to Solid Waste Division policy,

if the vehicle inwhich the solid waste is carried to

the Landfill bears a Cay County tag an inquiry

concerning the source (by street name) of the solid

waste is made (if the source is within the _

uni ncorporated area of the County, no tipping fee is

charged, as explained hereinabove). |f the vehicle

does not bear a Clay County tag, or if the Solid Waste

Division enployee in his or her judgment deens it

otherwi se appropriate, the individual can be required

to establish proof of residency by way of a drivers

license, a voters registration card, or an electric
bill or other docunent showing a Clay County address.

Furthermore, the record does not establish that the assessed
property owners receive any new or enhanced service as a result
of the assessnent (such as garbage collection, for exanple); to
the contrary, the assessed property owners must still take their
garbage to the landfill, just as they always have, only now they
must pay the mandatory set assessnent rather than the variable

"tipping fee." Al other county residents and businesses are
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free to use the landfill or not, and need only pay a tipping fee
if and when they fse it. Thus, the majority'sreliance on
Madison Countv v, Foxx 636 So0.2d4 39 (Fla.l1lst DCA 1994), and
Charlotte Countv v, Fiske, 350 So. 2d 578 (Fla. 2d DCA 1877), is
m splaced, in that those cases involved garbage collection, a
service that directly inured to the assessed property. poxx and
Eisgke stand for the general proposition that special assessnments
may be used to fund services as well as capital inprovenents:
however, this court in Foxx held that summary judgment was not
appropriate for resolution of the benefit issue, and Fiske iS
totally distinguishable as involving a sanitation district and a
franchi sed garbage collection conpany that received all of the
assessment funds with no profit to the county. The court in
Eiske held that, although the garbage fee was denoninated a
"special assessnent", the fee was, in reality, a service charge.
350 So. 2d at 580 (citing Turner v. state ex rel. Gruver, 168 So.
2d 192 (Fla.3d DCA 1964)).

Genuine issues of material fact exist in the present case
regarding whether the special assessnent at issue provides any
special benefit to the assessed property owners beyond the

general benefit provided to all Clay County residents. under the
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limted facts O record, there is no presunption of benefit to

the assessed property owners; speci al benefit must be shown.1s

The courtin Sarasota CountvV. Sarasota ChurchofChrist,
Inc, 641 So. 2d 900 (Fla.2d DCA 1994), rev., granted, _ S0.

2d (Fla.Feb. 23, 1995), held that a special assessnent
for stormmater managenent was invalid. The assessment was sought

to be inposed against various tax-exenpt |andowners, to wt,

churches.  The court upheld the assessnent for fire. and energency

services on the grounds that the churches' past practice of
voluntarily paying estopped them from objecting to the fire and
emergency service assessment. However, as to the stormuater
assessment, the court held:

Stormwat er managenent services are,
W thout question, both necessary and
essential. However, such services [as
pl anned and funded pursuant to Sarasota
County Ordinance No. 89-1171 benefit the
comunity as a whole and provide no direct
benefit, special benefit, increase in market
value or proportionate benefit regarding the
amount paid by any particular land owner. No
evi dence was presented of any direct or
special benefit to any of the church
properties involved in this lawsuit.
Accordingly, these stormwater management

15 cf, 48 Fla. Jur. 2d Special Assessments § 20 (1984),
which provides that ~[wlhen a particular inprovenent by its
nature is designed essentially to afford special or peculiar
benefits to abutting or other property within the protective
proximty of the inprovement, it is presumed that specialor
peculiar benefits may or wll accue to the property so situated,
and the special assessments are permtted without an express,
specific finding of benefits as to each parcel sought to be
assessed. " (Enphasi s added.)
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services do not meet the definition of a
special --assessment. It IS interesting to
view Defendant's Exhibit B which confirms
stormwvat er management revenues for fiscal
1991 exceeded expenditures by 50% (e.g.,

$2,000,000.00).

|f services are allowed to routinely
becone special assessnents then potentially
the exenption of Churches from taxation wfl
be largely illusory. For exanple, a review
of Plaintiff's . . . [evidence] reveall[s]
that the significant majority of itens
presently conprising the ad valorem tax base
are services by nature. A dom no effect
could ensue if special assessnents axe
continually expanded to include generic
services. . .

Id. at 902-03.

The solid waste landfill service here is akin to the

stonnwat er managenent system in the Saraspta Church case, a
service held to be of general benefit but not sufficient special
benefit to support an assessnent. Further, this court has held
that the issue of benefit supporting a special assessnent is a
m xed question of law and fact and should not be resolved by
sunmary judgment. In Foxx, supra, 636 So. 2d at 49, this court
hel d:

It is our view that the issue inthis case --
whet her these alleged special assessments confer
speci al benefits upon the property assessed -- presents
m xed questions of |law and fact. See, e.g,, South
Trajil Fire Control Dist.. Sarasota Countv v, State, 273
So. 2d 380, 383 (Fia. 1973). Because this issue was,
in part, a question of fact, and the pleadings,
depositions on file, and the affidavits, do not
demonstrate an absence of material issues of fact, the
trial court's determnation that these charges were not
special assessnents was premature.
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In Hanpa v. city_of palm Bav, 579 So. 2d 320, 323 (Fila. 5th
DCA 1991), the court struck down a special assessment for street

I nprovenents against abutting property owners, holding:

Under the guise of special assessnents,
therefore, the Cty of Palm Bay merely
shifted its responsibility for the

mai nt enance of streets onto individual
property owners rather than spreading the
cost of nmaintenance over the conmunity at
large by use of ad valorem tax revenues,

utility tax revenues, fees from occupational
licenses, franchise fees, and other available
sources of revenue that contributed to the
general fund of the Cty. By doing so, the
City conpletely ignored the express
limtation on special assessments that the
benefit conferred upon the honeowners be
"different in type or degree form the
benefits conferred to the commnity as a
whol e. "

Several other jssues of material fact appear in the record
which preclude summary judgment in this case. Appellees
responded to an interrogatory that all funds from the assessnent
are deposited as revenue into what appears to be a general county
solid waste fund, for expenditure in accordance with the budget
thereof. This fund is not expressly limted to maintenance of
the landfill for which the assessment is nade.

Appel [ ees' answers to interrogatories provide for shortfalls
in revenue collected but conspicuously lack any provision
addressing what will be done with excess revenue from the

assessnent, should any exist. |In riske, supra, 350 So. 2d at

581, the court was able to uphold a special assessnent for
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garbage disposal because the entire anount of the fee was paid to
the garbage conpany and pg profit was made hv the county: this
was the critical point, as the court held:

~Finally, the trial court's fourth reason for
voiding the ordinance, i.e., because it does not
require that the amount of the assessment equal or
approximte the benefit, is also fataII%/ defective.

[Tlhe total of the charges collected for the total
services is paid out to the franchised disposal conpany

the t hus,
incidentally | S ' " axH i
to the bepefit of the county at large). [Enmphasis
added. |

A special assessment inposed by alegislative body nust be
limted to the amount necessary to efficiently acconplish that
purpose; the proceeds of a special assessment cannot be used for
any purpose other than payment for the particular inprovement,
and in no case may the assessment be in excess of the benefit
conferred on the land, nor may it exceed the cost of the

I nprovenent and necessary incidental expenses. 48 Fla. Jur. 2d
Special Assessments § 22 (1984).

The instant case goes further than any to date in crossing
the boundary between assessnent and tax. | would diligently
uphold the requirenents for a valid special assessment and
require proof that all revenues collected are for services to the
assessed property and not general revenue to the county, and that
the benefits are particular to the property assessed and not
county-wide.  Qtherwise, selected groups and areas can be singled

out and subjected to "assessnment” wthout regard to the
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l exemptions and millage caps, and a tax masquerading as an
assessment wil|l become & proverbial monster, escaping all bonds

l and undermning the legal [initations on taxation.
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