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D ~ T Z X ~ . C A r n  

At issue in this appeal is the trial court's Final Order and 

Declaratory Judgment dated June 26, 1995 ("Order") granting, in 

part, the Plaintiffs/Appellee's Motion for Summary Judgment. A s  

part of the Order, the trial court determined that t h e  State's 

primary health care regulatory agency, the Agency f o r  Health C a r e  

Administration ("Agency"), is unconstitutionally structured. 

GOOD SAMARITAN HOSPITAL, INC. ("GOOD SAMARITAN") and ST. 

MARY'S HOSPITAL, INC. ("ST. MARY'S") are not-for-profit community 

hospitals serving the residents of Palm Beach County, Florida. As 

institutions that are a f f e c t e d ,  virtually on a daily basis, by 

decisions of the Agency, the hospitals are exceedingly concerned 

a b o u t  the trial court's ruling that the Agency i s  strilctured i n  

violation of the State Constitution. As a result, GOOD SAMARITAN 

and ST. MARY'S moved to appear in t h e  present case and f i l e  a 

brief a s  amicus curiae. - 
The Agency is part of  a larger effort t o  combat the rising 

cost of health care in the State of Florida and assure access to 

its residents. The Legislature found that the distribution of 

health care responsibilities among multiple agencies added 

excessive costs to the health care delivery system. As a result, 

the Agency was created to consolidate health care financing, d a t a  

collection, and regulatory functions. 

Today, the decisions of the Agency affect health care 

providers on a d a i l y  basis. Among i t s  many functions, t h e  Agency 
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i s  responsible for health professional boards, facility licensure 

and inspection (including hospitals, nursing homes, and adult 

congregate living facilities) and professional licensing and 

disciplinary actions involving doctors, nurses, dentists and other 

health care professionals, To permit the trial court's ruling to 

stand therefore would result in unprecedented confusion within the 

health care  industry. 

Several grounds exist f o r  reversal. As a preliminary matter, 

the trial court violated its duty t o  construe the provisions of  

the statute creating the Agency in accord with the provisions of  

the Constitution. As demonstrated by the Agency i n  its brief, t h e  

Agency may be construed to be a permissible executive department. 

Consequently, the trial court's ruling is in error. 

Even if t h e  Agency could be fourid impermissibly structured, 

the trial court erred in failing t o  sever those portions of  t h e  

statute that created the Agency within another department and 

enforce t h e  remaining unchallenged provisions. Included within 

t h e  findings and intent of the Legislature's plan for health ca re  

reform, the Legislature clearly sought to create a single s t a t e  

agency t o  be responsible f o r  all health related matters, and 

further expressed t h e  intent t o  sever any provisions of  the plan 

which might be found unconstitutional. Applying this intent, and 

the test for severability previously established by this C o u r t ,  

leads t o  the conclusion that the t r i a l  court erred in failing to 

sever language which would permit t h e  Agency to operate 

independently, rather than return the S t a t e  to the disjointed 
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structure which the Legislature found unacceptable. 

Finally, severing any offending language and permitting the 

Agency to operate independently would not violate the twenty-five 

department limit within the Constitution. Even assuming t h e  limit 

had been reached when the Agency was established, a decision by 

this Court to sever any offending portions of the statute creating 

the Agency should operate prospectively only, at a time when the 

twenty-five department limit has clearly n o t  been reached. 

For these reasons, GOOD SAMARITAN and ST.  MARY'S respectfully 

request that this Court reverse the trial court's order finding 

that the Agency was unconstitutionally structured. 

1 * INVFT.TDATIONQPAGENCYWOUlnJ33EMFSWTL Y 
TH CARE DELIVERY SYSTEM 

The Agency f o r  Health Care  Administration ("Agency") was 

created in 1992 a s  part of a joint legislative and executive 

e f f o r t  t o  combat the rising cost of health care and assure access 

to health insurance. Ch. 9 2 - 3 3 ,  51, Laws of F l a .  By 1992 t h e  

cost of  health ca re  in the state of Florida had spiraled out of 

the reach of t h e  average resident. After spending more t h a n  $32 

billion on h e a l t h  care in 1992, increasingly residents were 

exposed to rising c o s t s  due t o  their inability t o  afford health 

insurance. At least 2 . 5  million Floridians, almost 20% of  the 

state's population, were uninsured and many others had inadequate 

insurance to pay the bills when illness o r  injury occurred. C h .  

9 2 - 3 3 ,  s 3 ,  Laws of F l a .  Florida a l s o  faced a growing number of 

unemployed, part-time, and seasonal workers who were commonly 
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excluded from employer based health insurance coverage. Id. 

With the need f o r  change a p p a r e n t ,  in 1992 a t  the urging of 

Governor Chiles the Legislature passed the Health Care Reform Act 

of 1992 ("Act") and the Florida Health Plan (the "Plan"). The Act 

and Plan were part of an ambitious attempt t o  reform the health 

care delivery system by providing access to basic health services 

for all Floridians, reforming the health insurance system, 

limiting health c a r e  c o s t  increases to manageable levels, 

restructuring health reyulation, and establishing a comprehensive 

health care data system. U. 

Assessing health care cost, financing, access, and quality, 

the Legislature found that the distribution of health c a r e  

responsibilities among multiple state agencies added excessive 

costs to the health care delivery system. As a result, a special 

work group recommended that: 

[a] single authority or department of state 
government s h o u l d  be responsible for health 
policy development and the current functions of  
the Certificate-of-Need, the Health Care C o s t  
Containment Board, and professional and facility 
regulation in coordination with the Department of  
Insurance, which should certify and regulate 
plans offering health care coverage in Florida. 

Quoted in House of Representatives Committees on 
Insurance Health C a r e  F i n a l  Bill Analysis & Economic 
Impact Statement, d a t e d  May 14, 1992 

Based upon this recommendation, the Legislature created the Agency 

t o  consolidate health care financing, d a t a  collection, and 

regulatory functions. 

Although placed within the Department of Business and 

Professional Regulation, the Agency is a separate budget entity 

headed by its own independent director who answers t o  the 
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GovernOK. Ch. 9 2 - 3 3 ,  sl, Laws of  F l a .  Under the command of the 

director, the Agency is responsible for health related 

professional boards, facility licensure and inspection, 

certificates of need, h e a l t h  p o l i c y  and planning, the 

administration of the Medicaid program, the activities of  the 

Health Care C o s t  Containment Board, and state health purchasing. 

~ Id. 

Since its inception in 1992 the responsibilities of the Agency 

have steadily increased. In 1993 t h e  Legislature gave t h e  Agency 

regulatory authority over nursing homes, adult congregate living 

facilities and home health agencies. Ch. 93-129,  Laws of Fla. In 

1994 the Agency assumed licensing and disciplinary power over 

doctors, nurses, dentists and other health care professionals. Ch. 

94-218, Laws of Fla. 

Today, the decisions of the Agency affect each and every 

health care provider in the State of  Florida on a daily basis. 

The Agency has reviewed over 1,078 applications f o r  certificates 

of  need and granted approvals for capital expenditures exceeding 

$1 billion. In addition, the Agency regulates 3 2 5  hospitals, 6 7 7  

nursing homes and a staggering 353,635 health ca re  practitioners. 

Finally, the Agency must coordinate over $ 6  billion of Medicaid 

allocations each year. 

Upholding the trial court's ruling that t h e  Agency is 

unconstitutionally structured would c a l l  into question, among 

other actions, the validity o f :  

0 The licenses of each and every hospital and 
nursing home i n  the state of  Florida; 
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0 Every certificate of need issued (or denied) by 
the Agency; 

0 The approval of each hospital budget since the 
Agency's inception; 

0 The administration of over $19 billion of 
Medicaid funds; and 

0 Every license issued to and professional 
disciplinary action taken against health care 
professionals since July 1, 1994. 

The resulting confusion could have significant adverse effects on 

Florida's health care delivery system. Health care facilities 

which question the validity of their license might be forced t o  

c lose,  o r  curtail all b u t  emergency services, t o  avoid t h e  

potential €or liability. The construction of projects based on 

previously issued certificates of need might come to a halt. 

Coordinated health care delivery by rural health care networks 

might be threatened due t o  concerns over the removal of the 

antitrust protection provided by the Agency. 

In short, Florida's health care delivery system could be 

thrown i n t o  absolute turmoil, leaving the residents of Florida in 

a position far worse than that which the Governor and Legislature 

found unacceptable in 1992. Several independent grounds justify 

reversal of the trial court's finding to avoid such a clearly 

undesirable result. 

In finding the s t r u c t u r e  of the Agency unconstitutional, t h e  

trial court f a i l e d  t o  follow the principles of statutory 



construction. The Appellees argue that the structure of the 

Agency violates Article IV, 5 6  of the Florida Constitution because 

the functions of the Agency are not allotted t o  an  executive 

department, A s  a result, t h e  Appellees assert that the Agency is 

an impermissible "hybrid" which i s  neither a n  executive department 

nor under the direct control of s u c h  a department. 

Apparently adopting this argument, the trial court's Order 

ruled in pertinent part that: 

The Agency f o r  Health Care Administration 
("AHCA") was created "within" the Department of 
Business and Professional Regulation (''DBPR") but 
AHCA is not subject to the "control, supervision, 
or direction" of DBPR. 5 2 0 . 4 2 ,  Fla. Stat. 
( 1 9 9 3 ) .  A "function" cannot be "allotted" t o  a 
department i f  the department h a s  no control over 
that function. Since DBPR has no control o r  
supervision over AHCA, AHCA is unconstitutionally 
structured in violation of t h e  2 5  department 
limit of  Article IV, fs6 of  the Florida 
Constitution. 

The trial court's interpretation of 5 2 0 . 4 2 ,  however, neglects t h e  

duty of the court to harmonize statutory provisions with t h o s e  of 

the Constitution. 

Legislative statutes a r e  presumed constitutional * As a 

r e s u l t ,  it is the duty of the examining court, i f  reasonab1.y 

possible, t o  construe them in harmony with t h e  Constitution. 

Capital C i t y  COU ntrv C lub  v. Tucker, 6 1 3  So.  2d 4 4 8 ,  4 5 2  ( F ' l a .  

1 9 9 3 ) ( " [ i ] f  it is reasonably possible to do s o ,  we a r e  Q . u h % !  

t o  interpret statutes in such manner a:; t o  u p h o l d  their 

constitutionality")(emphasis added). 

As demonstrated by the Agency's b r i e f ,  with which GOOD 

-7-  5 8 5 6 5  



SAMARITAN and ST. MARY'S a r e  in accord  and adopt by reference, t h e  

Agency may reasonably be interpreted t o  be an executive 

department. Consequently, the trial court's ruling that the 

Agency i.s unconstitutionally structured is in error and must be 

unconstitutional, the trial court should have  o n l y  stricken t h o s e  

portions of the creating statute (Ch. 92-33,  §I, L a w s  of F l a , ,  

codified as  s 2 0 . 4 2 ,  F l a .  S t a t . )  which it found offensive and 

enforced the remaining provisions. Whi le  statutory construction 

which calls for the addition of phrases or judicial rewriting is 

prohibited, offending words and provisions, whenever possible, 

should be severed to preserve the constitutionality of a statute. 

Schmitt v .  Swa, 590 S o .  2d 4 0 4  ( F l a .  1991). 

This mandate i s  even stronger in the presence of  a 

severability clause. A severability clause indicates that in the 

even.t of an invalidation of unconstitutional provisions of a 

statute t h e  remaining independent and constitutional provisions 

shall remain valid. S t a t e  v. T i r o h n  , 5 5 6  So. 2d 447, 449 (Fla. 

5th DCA 1990). While "the absence of a severability clause does 

not prevent the Court from exercising its inherent power to 

preserve the constitutionality of an A c t  by the elimination of 

invalid clauses," w , n ,  556 So.  2d a t  449, " [ a J  legislatively 

expressed preference f o r  severability of  vo ided  clauses, although 

not binding, is highly persuasive." St. Johns  Co unty v .  N.E. F l a .  

- Builders, 583 So.  2d 6 3 5  ( F l a .  1 9 9 1 ) .  

-8- 513565 
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In examining t h e  issue of severability, this Court has 

consistently a p p l i e d  the f o u r  p a r t  test set forth in Cramp v. 

Board of Public I w u i o n  of Orancre Coun ty ,  137 So.  2d 828 (Fla. 

1 9 6 2 ) ;  S.5!.!2, &ULY.--LL&&, 590 S o .  2d 404, 415 (Fla. 1991); 

Wa ldrup v. D uqqer  , 5 6 2  So. 2d 6 8 7 ,  6 9 3  (Ela. 1990); Smith V .  

Department of Insura nce, 507 S o .  2d 1080, 1 0 8 9  ( F l a .  1987). Under 

Cramp, : 

When a p a r t  of  a statute is declared unconstitutional, 
the remainder of the Act will be permitted to stand 
provided : 

1) t h e  unconstitutional provisions can be 
separated from the remaining valid provisions, 

2 )  the legislative purpose expressed in the v a l i d  
provisions can be accomplished independently of 
those which a r e  void, 

3 )  the good and bad features a r e  n o t  so 
inseparable in substance that it can be s a i d  that 
the Legislature would have passed the one without 
the other and,  

4) t h e  a c t  complete in itself remains after the 
invalid provisions are stricken. 

Cramp, 137 So. 2d a t  8 3 0 ,  

Applying the Cramp test requires examining not only the 

provisions of s 2 0 . 4 2  ( C h ,  9 2 - 3 3 ,  §l, Laws of F l a . ) ,  b u t  a l s o  the 

context of the comprehensive plan adopted by the Legislature in 

Chapter 92-33 ("Chapter"). Within Section 3 of the Chapter, the 

Legislature made specific findings and expressly stated i t s  

intent, including the desire t o  consolidate h e a l t h  care 

responsibilities into a single state agency .  T h e  Legislature 

found : 



that the distribution of health care 
responsibilities among m u l t i p l e  state agencies 
has added excessive costs to the health care 
delivery system. In o r d e r  t o  reduce 
administrative c o s t s  and t o  improve the state’s 
efficiency in addressing the health care crisis, 
it is the intent of t h e  Legislature to 
consolidate health care financing, data 
collection, and regulatory functions into a 
single s t a t e  aqena. The Legislature intends 
that this single state aqen_cy serve the Governor 
and the Legislature in a l l  health-related matters. 

Ch. 92-33 ,  §3,  Laws of F l a .  (emphasis added). 

A l s o  within the Chapter, the Legislature expressed an intent 

t o  sever any provisions which may be found  unconstitutional while 

enforcing the remaining valid provisions. Section 150 of the 

Chapter provides: 

Severability: 

If any provision of this act or  the application 
thereof t o  any person o r  circumstance is f o r  any 
reason held t o  be invalid, the remainder of the 
act and the application of such provision to 
other persons o r  circumstances shall not be 
affected thereby. 

With this context in mind, the Cr,,a_m_~ t e s t  is easily 

satisfied. Under the first provision, reference within the 

preamble t o  s 2 0 . 4 2  t o  the Department of Professional Regulation 

(“Department”), o r  i t s  c o n t r o l ,  can be separated from the 

remainder of t h e  section without affecting its validity o r  the 

creation and structure of the Agency. Presently, 520.42 p r o v i d e s :  

There is created the Agency for Health Care 
Admini s t rat i o n  within t h e  AeaatmwL--of 
Professioag-J  Requlation. The a g e n c y  shall be a 
separate budget entity, and the d i r e c t o r  of the 
agency shall be the agency head for all. 

hall n o t  be subj.e&.to 
suwe direction bv t h e  GQ.Ktro1 rvision, o r  

&mgjtmment of Professional -&aillation in a ny 

purposes Tb&--a;Ss&c’? . .  s 
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(emphasis a d d e d ) .  

Severing t h e  highlighted references to the Department would permit 

the Agency to operate on an independent basis. The ability to 

excise these provisions is supported by both the severability 

clause and the legislative intent under the Chapter t o  c r ea t e  one 

state agency, rather rather than return health c a r e  t o  its 

previous format. 

Likewise, the second arid fourth portions of t h e  Cramp test a r e  

met. Within the Chapter, the Legislature expressed the intent to 

create a single state agency, Striking those provisions linking 

t h e  Agency to the Department in no way v i o l a t e s  the purpose of the 

remaining sections of the Chapter, which remain complete after 

t h i s  severance, 

Finally, under t h e  t h i r d  t e s t  of  Cramp, there is n o t h i n g  t o  

suggest that the absence of any reference to the Department would  

have  deterred t h e  Legislature from reforming the state's health 

ca re  system. To the contrary, there i s  a strong evidence that t h e  

Legislature would have p a s s e d  the Chapter without reference t o  the 

Depar tment  based upon its stated desire for a single independent 

agency to centralize a l l  health ca re  related functions. 

The Cramp test therefore indicates that the trial court erred 

in failing to severe t h o s e  portions of  s 2 0 . 4 2  w h i c h  it found 

offending rather than ruling that the structure of the Agency was 

unconstitutional. As a result, t h e  trial c o u r t ' s  ruling must be 

reversed. 
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Reversal of the trial court's holding is also supported by 

Smith v. D e p a r t m a t  o f Insurance, 5 0 7  So .  2d 1080 ( F l a .  1987), an 

analogous case which, like the case at hand, involved a dramatic 

and much debated legislative reform. In Smith, this Court 

examined the constitutionality of several provisions of the 1 9 8 6  

Tort Reform and Insurance Act ("Reform Act"). Similar to the 

Health Care Reform Act of  1992 and the Florida Health Plan, the 

Reform Act was a sweeping legislative pronouncement. The preamble 

of the Reform Act included detailed legislative findings on the 

nature of the crisis, the dramatic increases in costs and the 

resulting inability of businesses to obtain insurance. Smith, 507 

S o .  2d a t  1084. 

In an effort to combat these problems, and reduce liability 

expenditures, Section 5 9  of the Reform Act established a $450,000 

cap for recovery f o r  noneconomic damages, such a s  pain and 

suffering. The cap was in turn challenged as an unconstitutional 

denial of  access to t h e  courts. After finding Section 59 

unconstitutional, this Court turned its attention to whether it 

could be severed from the remaining portions of t h e  Act. 

Applying the Cramp test, the Court noted that: 

the legislature specifically stated that any 
provision of the a c t  found to be invalid should 
be severed f rom the remaining sections of t h e  
act. Moreover, t h e  sense of crisis and the need 
t o  meet that crisis expressed by the legislative 
preamble suggest that we s h o u l d  sever section 5 9  
i f  need be. To declare the entire act 
unconstitutional would undo much of  t h e  work 
already accomplished a n d  return t h e  state t o  the 
condition which the legislature found 
unacceptabie. We answer question one in t h e  
affirmative. W e  a l s o  answer question two and 
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f o u r  in the affirmative. The portions of the 
statute which rermii-1 a r e  viable and complete. We 
see no reason why the absence of  section 5 9  
should prevent the remaining portions of the act 
from having the ameliorative effect which the 
legislature sought arid stated in the preamble t o  
the act. As t o  question three, we conclude a l s o ,  
from an objective viewpoint, that there is a 
strong likelihood that the legislature would have 
passed the act without the inclusion of section 
5 9 .  This conclusion is supported by the 
severance clause i n  the act. The legislature was 
faced with what it considered to be a n  insurance 
crisis. . . .  We hold that section 59 is severable 
f rom t h e  remaining p o r t i o n s  of the act. 

- S a ,  507  So .  2d at 1090. 

The reasoning of the Smith case fully supports reversal of the 

trial court i n  the present case. As in Smith, in the case  at b a r  

the Legislature specifically stated that any provision of  the 

Chapter found t o  be invalid should be severed f r o m  the remaining 

sections of the Chapter. Likewise, the sense of  crisis in the 

health care industry and the need to meet that crises was 

expressed by the Legislature in its findings of  fact and intent, 

suggesting that placement of the Agency under the Department 

should be severed if need be. To declare the entire Agency 

invalid would be to undo much of the work already accomplished and 

return t h e  state t o  t h e  m u l t i p l e  agency condition which the 

Legislature found unacceptable. 

Finally, those portions O E  the Chapter and s 2 0 . 4 2  which remain 

a r e  viable and complete. Nothing suggests that t h e  absence of  

reference to the Department would prevent the r e m a i n i n g  portions 

from having the effect which the Legislature intended. Moreover,  

there is a strong likelihood that the Legislature would have  



passed the act without mention of the Department. As a result, 

t h e  trial court erred in its finding that the Agency i s  

unconstitutionally structured and must be reversed. 

4. S E V E R I N G T H L E @ _ C ; _ Y  FROM THE UEPARTMJ?NT 0 F BUSINESS AND 
P E B W m - B E f l L A T L L N B L N Q T  VIOLA TE LIMIT ON 
EXECU TIVE DEPARTFE3 TS 

Severing any reference to the Department from 520.42, and 

permitting the Agency t o  operate as  a separate entity does not 

violate the constitutional limitation on t h e  number of executive 

departments. As noted, the trial court held that the Agency was 

"unconstitutionally structured in violation of the 25-department 

limit of Article IV, § 6  of the Florida Constitution." While the 

trial court did not elaborate, implicit in this finding is the 

belief that a t  t h e  time of the Agency's creation in 1992 t h e  

twenty-five department limit had already been reached. However, 

even i f  the Agency for iiealth Care Administration were considered 

a department, it would not violate the limitation found in Article 

IV, Section 6 .  

As a preliminary matter, Article IV, 56 does not limit t h e  

number of executive departments to twenty-five. Rather, the 

Constitution provides : 

All _f_unctions of t h e  executive branch of state 
government sLa11 be a l l o t t e d  among not more than 

s " € ! ! s 5 f i . 3 - L l Y  p rovidcd far and authorised in t h i s  
constitution. 

twenty-five departments, exclusive Qf t h o s e  

Article IV, s 6 ,  F l a .  Const. (emphasis a d d e d ) .  

T h e  language of the Constitution itself is unclear a s  t o  whethe r  

t h e  use of the word "those" refers t o  departments or functions. 
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Research reveals that no case law specifically addresses the 

25-department limitation, and t h i s  Court has n o t  had o c c a s i o n  to 

construe the language. 

In light of the fact that there were no entities specifically 

delineated a s  "departments" in the 1968 Constitution, it would 

appear that those "functions" specifically p r o v i d e d  for o r  

authorized in the new Constitution were intended to be excluded. 

Accordingly, any count of  "departments" s h o u l d  not include t h o s e  

departments whose functions a r e  authorized or provided f o r  in the 

Cons t i t u t i on .  

Using this "functional" analysis, a number of "departments" 

referenced in Chapter 2 0  of the F l o r i d a  Statutes, which sets forth 

the organizational structure of the Executive Branch,' would not 

be included within the 25-department limitation. The excluded 

entities that would include: the Department of t h e  Lottery 

(Article X, 515); the Department of Military Affairs (Article X, 

s2); the Parole Commission (Article IV, §8); the Game and 

Freshwater Fish Commission (Article IV, s9) ; the Department of 

Veteran's Affairs (Article IV, s11); the Department of Elderly 

The Attorney General h a s  opined that the Board of  Trustees of 
the Internal Improvement Fund and the Department of Militia are 
executive branch departments. &=e, O p .  Att'y Gen. F l a .  72-153 
(1972); Op, Att'y Gen. F l a .  74-291 (1974). Whether the Board of 
Trustees may be a department after t h e  enactment of Chapter 75-22, 
1975 Laws of  Florida, wherein the Trus tees  were merged i n t o  the 
Department of Natural R ~ S O U L ' C ~ S ,  is questionable, Moreover, a s  
demonstrated, even if these agencies may be considered executive 
branch "departments," they are n o t  s u b j e c t  t o  the 2s-department 
limitation since they  are expressly p r o v i d e d  f o r  within the  
Constitution. 
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Affairs (Article IV, S l Z ) ;  the State Board of Administration 

(Article XII, s 9 ) ;  and the Board of Trustees of t h e  Internal 

Improvement Fund (Article X, 511). Consequently, the Agency for 

Health Care Administration would fall well within the 

25-department limitation contained in Article IV, 5 6 .  

Even if the Court rejects this analysis and proceeds on the 

assumption that twenty-five departments existed at the time of the 

creation of the Agency, severing the Agency from the Department 

would not violate the executive department limit since severance 

should o p e r a t e  on a prospective basis only. 2 

In determining whether a statute is void & initio or o n l y  

upon declaration by t h e  court, this Court h a s  consistently 

examined two factors: 1) whether constitutional authority, or 

power e x i s t e d  f o r  the enactment of the statute (the absence of 

which results in a statute being inoperative from the time of its 

enactment) or whether merely the form of  the enactment was 

* Severance today would clearly n o t  violate the 25-department 
limit. The 1992 Legislature merged the Department of 
Administration and the Department cf General Services (effective 
January 1, 1993). S s l  Ch. 92-279,  s 4 ,  Laws of F l a . ;  Ch. 9 2 - 3 2 6 ,  
fs55, L a w s  of Fla. In 1 9 9 3  the Department of Natural Resources and 
the Department of  Environmental Regulation were merged to form the 
Department cf Environmental Protection and the Department of 
Business Regulation and the Department of  Professional Regulation 
were merged t o  form the Department of Business and Professional 
Regulation. 5 ~ 2 ,  C h .  9 3 - 2 1 3 ,  Laws of F l a . ;  Ch. 9 3 - 2 2 0 ,  Laws of 
F l a .  Since these three mergers, only one new executive 
department, the Department of Juvenile Justice, has been  created. 
S-?e, C h .  94-209, Laws of F l a .  At no time since have more t h a n  25 
departments existed, even if t h e  Agency were cons ide red  an 
executive department. 

-16-  5 8 5 6 s  



improper (resulting in a prospective only application); and 2) 

whether a retroactive determination of  unconstitutionality would 

result in undue hardship. See,  Marti-nez v. Sca nlon, 582 S o ,  2d 

1167, 1174 (Fla. 1991). See also, City gf Miami v .  Bell, 6 3 4  So.  

2d 163 (Fla. 1994); Gulesian v .  Dade Cou ntv Scho 01 Board, 281 So.  

2d 325 (Fla. 1973) (affirming trial court's ruling that 

retroactive application would work great hardship); Interlachen 

b k e s  E s t a t e s a c ,  v, Sny &x, 304 So. 2d 4 3 3  ( F l a .  1973) (due t o  

reliance on statute regarding taxing of plotted land, court's 

decision would operate prospectively from date of opinion). 

In t h e  present case, t h e r e  is no challenge t o  t h e  

Legislature's power to enact the p r o v i s i o n s  of the Chapter and 

5 2 0 . 4 2 .  At most, only t h e  form of  t h e  Legislature's actions a r e  

questioned. As a result, any severance made by the Court should 

be prospective only. 

The prospective nature of a severance is further supported by 

the potential hardship which could result from a retroactive 

determination of t h e  unconstitutionality of the Agency and 

s 2 0 . 4 2 .  A decision that the Agency was improperly created in 1992 

could result in significant hardship, i f  the Court also found that 

twenty-five executive departments subject to t h e  Constitutional 

" c a p "  existed a t  that time. Not only would t h e  powers arid duties 

of  the Agency revert 130 the inefficiency of multiple departments 

a s  a result of s u c h  a ruling, but: a l -so  e a c h  of the Agency's 

innumerable decisions made since its inception w o u l d  be called 

i n t o  question. Clearly, to avoid even the possibility of such 

-,l7- 58565 
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substantial hardship, severance by the Court of those p r o v i s i o n s  

'Linking the Agency with t h e  Department should be effective on a 

prospective basis o n l y .  

For  the reasons set f o r t h  above ,  ST MARY'S and GOOD SAMARITAN 

respectfully request t h a t  this Court find that the Agency w a s  

properly organized from its inception and reverse the trial. 

court's order finding that t h e  Agency was unconstitutionally 

structured. Alternatively, i f  the C o u r t  finds that the Agency's 

structure i s  constitutionally suspect, GOOD SAMARITAN and Si'. 

MARY'S request that the offending provisions of the Chapter and 

s 2 0 . 4 2  be severed and t h e  Agency's status and operations be 

confirmed as proper and constitutional. 

Respectfully submitted, 

MOYLE, FLANIGAN, KATZ 

Attorneys for GOOD SAMARITAN 
a?d ST. MARY'S HOSPITALS 

625  North F l a g l e r  Drive 

West Palm Beach, F l o r i d a  3 3 4 0 2  

FTTZGERALD & SHEEHAN, P.A. 

o s t  Office Box 3888 (9 9th Floor  - Barnett Centre 
(407) 6 5 9 - 7 5 0 0  

, /THOMAS A .  SHEEHAN I T 1  
F l o r i d a  Bar No.: 223581 
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JAMES A .  PETERS 
Assistant Attorney General 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, FL 32399-1050 

JEROME HOFFMAN 
General Counsel, Medicaid Division 
Agency for Health Care Administration 
F o r t  Knox Building 
Mahan Drive 
Tallahassee, FL 32308-5431 

LAWRENCE TRIBE 
Harvard Law School 
BRIAN KOUKOUTCHOS 
Special Counsel 
9 Ashe Street  
Cambridge, MA 02138 

JONATHAN S. MASSEY 
Special Counsel 
3920 North Hampton Street, N.W. 
Washington, DC 20015 

ALAN C .  SUNDBERG 
Carlton, Fields, Ward, Ernmanuel, Smith & Cutler 
215 South Monroe S t r e e t ,  5th Floor 
P o s t  Office Drawer 1 9 0  
Tallahassee, FL 32301 
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HARRY RICHARD 
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Tallahassee, FL 3 2 3 0 2  
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