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IN THE SUPREME COURT OF FLORI DA

MARTI N PUCCI O

Appel | ant,

VS, Case No. 86, 242
STATE OF FLORI DA,

Appel | ee.

PRELI M NARY STATEMENT

Appel I ant, MARTIN PUCCIO was the defendant in the trial court
below and will be referred to herein as "Appellant." Appellee, the
State of Florida, was the petitioner in the trial court below and
will be referred to herein as "the State." Ref erence to the
pleadings will be by the symbol "R," reference to the transcripts
will be by the synbol "T," and reference to the suppl enental
pl eadi ngs and transcripts will be by the synbols "SR[vol.]" or

“ST([vol.]” followed by the appropriate page nunber(s).




STATEMENT OF THE CASE AND FACTS

Gven its page limtations in responding to Appellant's

twenty-issue brief, the State will rely on Appellant's statenent of

the case and facts and its facts as related in each argument.




SUMMARY OF ARGUMENT

Issue | - Since the codefendants were not sentenced to death
at the trial level, their cases should not be conpared to
Appel l ant's case when performng a proportionality analysis.
Di sparate sentences are analyzed as mtigation and wei ghed agai nst
aggravation. See Issue |V

Issue Il = The record supports the trial court's finding that
this nmurder was conmtted in a "cold" manner and w thout any
"pretense of noral or legal justification."™ Even did it not, there
i's no reasonabl e possibility that the sentence woul d have been
different absent this aggravating factor.

Issue Il = The record supports the trial court's finding that
this nurder was commtted in a "heinous, atrocious, or cruel”
manner. Even did it not, there is no reasonable possibility that
the sentence would have been different absent this aggravating fact

Issue |V = Appellant's sentence of death is not
di sproportionate to sentences in other cases under simlar facts.

| ssue V - The trial court did not abuse its discretion in
refusing to admt and consider the probation officer's
reconmendation in Appellant's presentence investigation report of
a life sentence. Even if it did, such error was harnl ess beyond a
reasonabl e doubt.

| ssue VI - The trial court gave the newly anmended Jackson
instruction, which adequately informed the jury that each elenent

of the CCP factor must be found beyond a reasonable doubt. Even if

it did not, this nmurder was commtted in a cold, calculated, and




prenedi tated nmanner under any definition of the ternms. Thus, any
error in the instruction would have been harm ess beyond a
reasonabl e doubt.

Issue VIl - There was no evidence to support an instruction on
the "extreme duress or substantial domnation" mtigating factor.
Def ense counsel agreed that the instruction would not apply to any
domi nation by Derek Kaufman, and this instruction does not apply to
actions by the victim Should the instruction have been given,
however, there is no reasonable possibility that the recomrendation
or the ultinmate sentence would have been different.

|ssue VIII = By asking Dr. Day on direct exam nation whether
he relied on Appellant's discussion of the nmurder to formhis
opi nions, defense counsel opened the door for the State to question
the doctor on cross-exam nation about the substance of Appellant's
conment s. If the comments were elicited in error, however, such
error was harnless beyond a reasonable doubt.

Issue IX - Any application of the anmended statute providing
for a sentence of death or life inprisonnent wthout parole, absent
a request or consent by Appellant, would have constituted an ex
post facto violation. Thus, Appellant cannot claim that the trial
court should have considered life inprisonment wthout parole as a
sentencing option where he made no request for such consideration.

|ssue X - Appellant did not make an unequivocal request to
represent hinself during the penalty phase. Rat her, he wanted
def ense counsel to present the testinony of a w tness agai nst

counsel 's advi ce. After Appellant indicated to the trial court

4




upon questioning that he wanted to present this wtness' testinony,

the trial court in no way forced counsel to present the wtness'

t esti nony, Rat her, defense counsel made a tactical decision to
present such testinony against his own advice. Under these
circumstances, no Faretta inquiry was required. Regardless, while
the witness was severely inpeached on cross-examnation, hi s
testimony was cunmulative to that presented by other wtnesses.

Thus, any harm in presenting his testinony was harmess beyond a
reasonabl e doubt.

|ssue XI - Wien read inits entirety, the trial court's
witten sentencing order makes clear that the trial court did not
presume application of the death penalty upon finding a single
aggravating factor. Rather, the trial court performed its function
of finding aggravation and mtigation and weighing them
accordingly.

| ssue XIl = The trial court gave the newly anended HAC
instruction, which this Court has repeatedly upheld against
Appel lant's constitutional challenge. Even were it erroneous, this
murder was commtted in a "heinous, atrocious, or cruel" manner
under any definition of the terms.

Issue XIIl = This Court has previously held that the penalty
phase instructions adequately inform the jury that it can consider
mental mtigation even though it does not rise to the |evel of
statutory mtigation. Thus, the trial court was not required to
strike the "extrene" and "substantial" nodifiers from the statutory

mental mtigating factors.




| ssue XIV = This Court has previously held that the trial
court need not instruct on each individual nonstatutory mtigating
factor.

| ssue XV - Appellant did not preserve a hearsay objection to
Detective Murray's testinony which related statenents by Derek
Kauf man. Regardl ess, Kaufman's statenents were not admtted for
their truth, but rather to show that they were made, in order to
corroborate Kenneth Calanmusa's testinony. Second, Appellant opened
the door to such testimony during his cross-exam nation of Calanusa
by alleging that no one could corroborate Cal anusa' s testinony
when, in fact, Derek Kaufman's statements did. Were Kaufman's
statenents to Detective Mrray admitted in error, however, such
error was harnless beyond a reasonable doubt.

Issue XVI - Derek Kaufman's statements to Mchael Colletti,
I mplicating Appellant in the plan to obtain a gun to shoot the
victim were adm ssible under the co-conspirator hearsay exception,
Sufficient evidence established the "predicate evidence" that this
pl ot existed and that Kaufnman's attenpt to obtain a gun from
Colletti related to this plot. Even if Kaufman's statenents to
Colletti were admtted in error, however, such error was harniess
beyond a reasonable doubt.

Issue XVIl - By failing to seek a curative instruction,
def ense counsel failed to preserve an objection to a comment by the
prosecutor during guilt-phase closing argunents. Regardless, the

State's comment was in fair reply to defense counsel's preceding

argunent and did not constitute a conment on Appellant's post-




arrest silence. The State's immediate explanation to the jury
after defense counsel prematurely objected cured any error that may
have occurred by the state's inconplete sentence. Even if it did
not, any error was harm ess beyond a reasonable doubt.

Issue XVIII - Grcunstantial evidence sufficiently established
the identity of the person as Appellant who called Thomas Lenke.
Even if the State did not sufficiently identify the caller, any
error in the admssion of M. Lenke's testinmony was harm ess beyond
a reasonabl e doubt.

I ssue XIX - Defense counsel was given nunerous opportunities
to object to the trial court's instructions during voir dire on
reasonabl e doubt, but nmade none. In any event, this Court has
evaluated simlar coments and found them not inproper, much |ess
fundamental error.

| ssue XX - Defense counsel either had or could have obtained
with due diligence the substance of the information found in a
mental health report relating to Heather Swallers that counsel
obtained subsequent to Appellant's penalty phase. Regar dl ess,

there is no reasonable probability that the information would

produce an acquittal on retrial.




ARGUMENT

ISSUE T
VWHETHER APPELLANT" S SENTENCE |'S
DI SPROPORTI ONATE TO THOSE OF H' S CODEFENDANTS

(Restated).

Appellant claims that this nurder was "a group effort" and
that out of all his codefendants he should not have been "singled
Qut" for a death sentence. Alternatively, he contends that, ™“[i}f
the culpability of the group is legitimately divisible anong the
i ndi vidual nenbers, Derek Kaufman and Donald Senenec are equally,
if not nore, culpable than Appellant. Yet neither Kaufman nor
Senenec received the death penalty." Brief of Appellant at 33-34.

Appel lant's argunent is based solely on the concept of
proportionality. He misperceives, however, the function of

proportionality review. In Garcia v. State, 492 So. 2d 360, 368

(Fla. 1986), the defendant clainmed that his death sentences denied
hi m equal justice where none of his three codefendants were
| i kewi se sentenced to death. Two pled guilty and received life
sentences, and one was tried and received life sentences. In
rejecting Garcia's proportionality claim this Court stated that
Garcia's argunment “misapprehendled] the nature of proportionality
review':

Such review conpares the sentence of
death to the cases in which we have approved
or disapproved a sentence of death. I t
not thus far been extended to cases where the
death wenaltv was not inwosed at the trial
level. Prosecutorial discretion in plea
bar gai ni ng with acconpl i ces S not
unconstitutionally inpermssible and does not
violate the principle of proportionality. In
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the case of the third acconplice who went to
trial and received consecutive |ife sentences,
"an exercise of nmercy on behalf of the
def endant in one case does not prevent the
inmposition of death by capital punishment in
the other case."”

Id., at 368 (citations omtted; enphasis added) (quoting Alvord v.
State, 322 So. 2d 533, 540 (Fla. 1975), cert. denied, 428 U.S. 923

(1976)), sentence rev’d on other pounds, 622 So. 2d 1325 (Fla.
1993).

Here, none of Appellant's codefendants were sentenced to death
at the trial level. Heather Swallers and Derek Dzvirko had pled
quilty to gecond-dearee nurder and conspiracy to commt first-
degree nurder, and had been sentenced to seven years in prison,
followed by three years of probation, and to el even years in
prison, followed by five years of probation, respectively. (R
3784-85). Thus, their sentences, which were the result of the
State's decision to engage in a plea bargain, are irrelevant to
Appel lant's proportionality claim See Garcia, 492 So. 2d at 368
("Prosecutorial discretion in plea bargaining with acconplices is
not unconstitutionally inperm ssible and does not violate the

principle of proportionality.");_Diaz v. State, 513 so.2d 1045,

1049 (Fla. 1987) (sane).

Alice WIlis, Donald Senenec, and Lisa Connelly had been
convicted bv a iurv of second-dearee nmurder and conspiracy to
commt second-degree nmurder, and had been sentenced to forty years

in prison, followed by forty years of probation, to life in prison

followed by fifteen years of probation, and to life in prison with




a concurrent five years in prison, respectively. (R 3785-86). As
to these three codefendants, their sentences are irrelevant to a
claim of disproportionate sentencing since they were only convicted
of second-degree nurder. gSee Steinhorst v. Singletary, 638 So. 2d
33, 35 (Fla. 1994) ("Although Steinhorst's death sentence was
affirmed before Hughes was convicted, Hughes was only convicted of
second-degree nurder . . . . Therefore, Hughes' sentence is not
relevant to a claim of disparate sentencing."); Grcia, 492 So. 2d
at 368 (stating that proportionality review does not apply to cases
where death penalty not inposed at trial level); see also larzelere
v, State, 676 So. 2d 394, 407 (Fla. 1996) (finding acquittal of
codefendant "irrelevant to this proportionality review because, as
a matter of law, he was exonerated of any culpability"), cert.
denied, 117 S. . 615 (1997).

Finally, Derek Kaufman had been convicted by a jury of first-
degree nurder and conspiracy to conmt first-degree nurder, but the
Jurv_had recommended a life sentence. After performng its

i ndependent analysis, the trial court sentenced Kaufman to life in

prison without the possibility of parole for twenty-five years on
the nurder charge, and to a consecutive thirty years in prison on
the conspiracy charge. (T 3786) , As this Court held in Garcia,
mercy by the jury in reconmending life does not prevent a death
sentence for a codefendant. 492 so. 2d at 368. Mor eover,
proportionality review does not apply to cases where the death
penalty was not inposed at the trial level. Id. Thus, Appellant

cannot claim that his sentence is disproportionate to that of his

10




codefendants where sone pled to second-degree nurder, SOME Wwere
convi cted of second-degree murder, and one was sentenced to life in
accordance with the jury's reconmmendation of mercy.’

On the other hand, this Court has consistently considered the
di sparate treatment of codefendants in terns of mitigation when
anal yzing the proportionality of death sentences. |n other words,
in performing proportionality analyses in previous cases, this
Court has weighed the disparate treatnment of codefendants as
mtigation against any aggravation. E.g., Colina v. State 634 So.
2d 1077, 1082 (Fla. 1994) (affirmng trial court's rejection of
disparate treatment as mtigation where defendant responsible for
barrage of lethal blows after codefendant hit victim once and
knocked himto ground), cert. denied, 115 S. C. 330, 130 L. Ed. 2d
289 (1995); Haves v. State, 581 So. 2d 121, 127 (Fla. 1991)
(finding sentence proportionate where codefendant proposed robbing
a cabdriver and obtained gun fromfriend, but Hayes concocted plan,

shot driver, and rifled victims pockets while codefendants w ped

fingerprints from cab), cert. denied 502 U S. 972 (1992).

1 Appel lant cites to Slater v. State, 2?38 So. 2d 539 (Fla.
1975), and Scott V. Dugger, 604 So. 2d 465 (Fla. 1992), to support
his claim that proportionality analysis applies to his
codef endants' sentences. In Slater, however, this Court overturned
a jury override, finding that the disparate sentences of Slater’s
codefendants as mtigation constituted a reasonable basis for the
jury's life recomendation. 316 So. 2d at 540-42. In Scott, both
Scott and his codefendant had originally been sentenced to death,
but the codefendant's sentence was |later reduced to a life
sent ence. This Court's later consideration of that reduced
sentence is in keeping with Garcia since the codefendant was
originally sentenced to death.
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However, the trial court in this case rejected as mtigation
both the statutory mtigating circunmstance that Appellant was an
acconplice whose participation was relatively minor, and the
nonstatutory mtigating circunmstance of the disparate sentences of
the codefendants. (R 3778-79, 3783-87). Nowhere in his brief does
Bppellant challenge the rejection of this nitigationl In his

separate proportionality claimraised in Issue IV, he discusses the

mtigation found by the trial court and then nakes the follow ng
conclusory and inconsistent statement: "There is also other
mtigation existing in this case which the trial court inproperly
rejected. As explained in Point |, there was strong evidence that
Kauf man and Senmenec were equally cul pable." Brief of Appellant at
56. However, Point | is a challenge to the proportionality of
Appellant's sentence; it is not a challenge to the propriety or
legality of the trial court's rejection of such evidence as
mtigation. And although Appellant challenges the rejection of
other nonstatutory mtigation during his proportionality argunent
in Issue IV, he does pnot present |egal argunment or analysis
regarding the rejection of the "mnor participation" or disparate
treatment mitigating factors. To the extent, however, that this
Court chooses to overlook this pleading deficiency and, in
performng its proportionality analysis, consider the trial court's
rejection of the codefendants' sentences as mtigation, the State

will rely on its response to Issue IV, Lnfra,
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ISSUE 1
. VWHETHER THE RECORD SUPPORTS THE TRIAL COURT' S
FINDDNG OF THE "COLD, CALCULATED, AND
PREMEDI TATED" MURDER  AGGRAVATI NG FACTOR
(Restated).

Appel lant clains that the record does not support the CCP
aggravating factor in this case. Brief of Appellant at 36-47. In
its witten sentencing order, the trial court acknow edged and
defined the four elements inherent in this aggravating factor and
then nade the following findings as they related to those el ements:

The murder of Bobby Kent was planned for

at | east two days. The evidence at trial
reveal ed that on July 13, 1993, the
def endant' s girlfriend, Li sa Connel |y,

tel ephoned and later met with Eileen Traynor.
Connelly told Traynor that Martin Puccio
want ed Bobby Kent dead, as Kent had beaten him
up. Lisa Connelly further telephoned Alice

. Wllis, the victimMs former girlfriend, who
was at her honme in Palm Bay, Florida.
Connelly told WIlis that WIlis was in
danger, as Kent was planning on going to Palm
Bay to nurder WIlis and to snother her baby,
unless WIlis came back to Broward County to
again date Kent.

Shortly after the phone call, Eileen
Traynor arrived at Connelly’s house. Alice
Wllis, along with Heather Swallers and Donald
Semenec, soon arrived from Palm Bay.
Together, they traveled to Derek Kaufman's
house attenpting to obtain an untraceabl e
firearmw th which to shoot Bobby Kent. Later
that night, Lisa Connelly and Alice WIlis
took Bobby Kent to Wston intending to shoot
hi m However, after shooting the gun, the
girls becane scared and returned wi th Bobby
Kent to the block where his and Martin
Puccio’s houses were | ocated. In the presence
of Martin Puccio, Lisa Connelly, Heather
Swal | ers and Donal d Senmenec, Bobby Kent wal ked
away hand in hand to his house with Alice

. WIlis. After Kent and WIlis left, Mrtin
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Puccio told the remaining defendants that
Bobby Kent needed to be killed.

On July 14, 1993, the evening of Bobby
Kent's nmurder, the defendants gathered in
front of Martin Puccio’s house.  There, they
di scussed who woul d stab Bobby Kent first.
They further discussed where the nurder would
occur, how the murder would occur and what
would be done with Bobby Kent's body
af t erwar ds. The group also decided to neet at
Hol | ywood Beach afterwards. Martin Puccio,
despite the heat of a South Florida night in
July, Wwore a bandanna and trench coat.
Underneath the coat, Puccio had strapped a
diving knife to his leg. Puccio also brought
a netal pipe with him which he offered to
Derek Dzvirko to use. After mdnight, on July
15, 1993, the plan to nurder Bobby Kent was
carried out. It occurred at the place planned
and in the manner discussed by the defendants.
Bobby Kent's body was disposed of as planned
and the group departed and met as arranged at
the Hol | ywood Beach ar ea. There was no
evi dence presented which showed any pretense
of moral or legal justification for this
mur der .

The events and facts of Bobby Kent's
mur der proves the four elenments  Wwhich
constitute that the homcide was conmitted in
a cold, calculated, and preneditated manner,
without any pretense of noral or [egal
justification, beyond and to the exclusion of
any reasonabl e doubt.

(R 3770-72).

Appel lant clainms that, while the killing may have been
calculated, it was not cold "due to the rape of WIlis by Kent and
his further threats to kill WIlis and the distress of beating
Appel | ant . The group was acting on the enption caused by these
events." Brief of Appellant at 39. Appellant also clains there
was a pretense of justification for killing Bobby Kent based on
Kent's alleged threats to kill Alice WIlis if she did not resune
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their relationship, and Kent's previous physical abuse of
Appel lant. In other words, Appellant clains that he killed out of
sel f-def ense and defense of another. Brief of Appellant at 36-38.

The record does not reveal, however, that Appellant was aware
of Kent's attenpted rape of WIIlis or his threat to kill WIIis.
In the citations to the record provided by Appellant (T 1655, 1705,

1714, 1775), none reflect that Appellant was present during these

conversations or otherwi se aware of Kent's threat to kill, or
attenpted rape of, WIIlis. Athough others in the group may have
been notivated to kill Kent for these reasons, the record does not
reveal that Appellant was so notivated. Unless Appellant can show
by evidence in the record that he was aware of the threat and acted

because of it, which he has failed to do, he cannot claim a

pretense of justification or an enotional basis for the murder.?
What the evidence does reflect, and what  Appell ant
alternatively relies upon for a pretense of justification and I|ack
of "coldness," is that he wanted Kent Kkilled because he was tired
of Kent physically abusing him Wen everyone net at Appellant's

house on July 13th, Appellant kept saying that "Bobby needed to be

2 Nor by citation to Geralds v. State, 601 So. 2d 1157 (Fla.
1992), cert. denied 117 S. Ct. 230, 136 L. Ed. 2d 161 (1993), can
he support his claim |In _Geralds, the circunmstances surrounding
the mur der wer e, according to this court, “entirely
circumstantial."” Id, at 1163. Thus, Geral ds' reasonabl e
hypot heses relating to his motivation for killing the victim which
the State could not rebut, established a colorable claim of
pretense. Here, the facts surrounding the murder, and Appellant's
motivation, as wll soon be discussed, are well-detailed in the
record. Thus, Appellant's unreasonable and unsupported hypothesis
can be rebutted and rejected.
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killed" because “[i]t would stop [Kent] from beating him up." (T
1651-52). Lisa Connelly agreed, saying that Kent would not |et
Appel lant have a relationship with his parents. (T 1653). The
following night, the group returned to Appellant's house and
resunmed their discussion about killing Kent. (T 1671-72).
Appel lant was the first person to broach the subject. (T 1675).
Appel l ant said that ‘he wanted Bob Kent dead" because "he was tired
of him wecking his life and he was beating himup all the tine."
(T 1675).°

Even this notivation, however, does not rebut the "cold"
nature of this nurder, or constitute a pretense of noral or Iegal
justification for it. Here, the record reveals that there was no
imminent threat of attack by Kent. No one testified that Kent had
threatened to beat or kill Appellant. A though Kent had allegedly
beaten Appellant in the past, Appellant remained friends with him
and continued to associate with himon a regular basis. Kent was
conversing idly with friends when Senmenec attacked him from behind
wi t hout warning or provocation. He presented absolutely no threat
to any of the defendants. Thus, absent an inmmediate or inm nent
threat of death or great bodily harm Appellant's decision to kill
Kent for past abuses or potential future ones does not constitute

a pretense of justification. Cf. Wiwornos v. State, 676 So. 2d 972,

974 (Fla. 1996) (finding itself obligated to accept state's theory

* Appel l ant al so told Kenneth Cal anusa that he killed Kent
because "Bobby used to pick on him or sonething in that manner,"
(T 2111-12). Appel lant told Tommy Strong that he killed Kent
because Kent was "an asshole.” (T 2149).
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as to CCP factor where defendant arnmed herself in advance and
confessed to killing in order to silence witness, and facts
rebutted pretense of self-defense), cert, denied, 117 S. C. 491,
136 L. Ed. 2d 384 (1997); Wuornos v, State, 644 So. 2d 1000, 1008
(Fla. 1994) (finding no pretense where facts rebutted clai m of
sel f-defense), cert. denied, 115 S. C. 1705, 131 L. Ed. 2d 566
(1995); Walls v. State, 641 So, 2d 381, 388-89 (Fla. 1994) (finding

no pretense where victim was prostrate and hel pl ess when defendant

returned to kill her), cert. denied, 115 S. . 943, 130 L. Ed. 2d

887 (1995); Wllianson v. State. 511 So. 2d 289, 293 (Fla. 1987)
(finding no pretense where no evidence of any threatening acts by
victim or plan by victim to attack defendant or codefendant for
failing to repay loan), cert. denied, 485 U S. 929 (1988).

Appel lant cites to Banda v. State, 536 So. 2d 221 (Fla. 1988),

cert. denied, 489 U S 1087 (1989), to support his contrary
assertion, but such case is inapplicable. In Banda, the victim
who was known as “Rambo” to his friends, had a reputation for
violence and had threatened, in front of several w tnesses, to beat
Banda up the next time he saw himfor failing to repay a $10 | oan.
Banda told several wtnesses that he believed the victim was going
to kill him so he killed the victimin a preenptive strike. 536
so. 2d at 222-223. In striking the CCP aggravating factor, this
Court found a colorable claim ‘that this nurder was notivated out
of self-defense, albeit in a form clearly insufficient to reduce

the degree of the crine." Id., at 225.
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Clearly, Banda was faced with an imminent threat of violence
from the victim As noted previously, Appellant was not. Rather,
Appel lant and his friends sinply decided that they no |onger wanted
Kent in their |lives. But instead of distancing themselves from
Kent, they decided to kill him So, wthout warning or provocation
they lured himinto a remote |ocation, engaged himin conversation,
then attacked him from behind. Before he could register what was
happeni ng, several nenbers of the group, including Appellant
descended on him stabbing and beating him to death. Under such
facts, the trial court properly found no pretense of noral or |ega
justification for this nmnurder

Simlarly, the evidence reveals that Appellant and his
codefendants carefully planned this nmurder for at |east two days.
After periods of calm and cool reflection, they decided, for
whatever reason, that they needed to kill Kent. As this Court has
previously stated, “[tlhe ‘cold elenment generally has been found
wanting only for 'heated murders of passion, in which the |oss of
enotional control is evident from the facts though perhaps also
supported by expert opinion." MWalls, 641 So. 2d at 388. Cearly,
the facts here do not support Appellant's claim that he commtted
this murder in a heat of passion. Rather, as in \Wlls, Appellant's
actions against Bobby Kent "fall within the category of a
protracted execution-style slaying, Which by its very nature is a
‘cold" crinme." Id, at 388. Thus, the trial court properly found
that this nurder was "cold" wthin the nmeaning of the "cold,

cal cul ated, and preneditated" aggravating factor.
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Even were the evidence sonehow insufficient to support the CCP
aggravating factor, Appellant's death sentence should nevertheless
be affirned. There would remain one valid and extremely weighty
aggravating factor: HAC, In conparison, the trial court gave
little weight to Appellant's lack of a significant crimnal
history, his age, his history of alcohol and drug abuse, the

victims dom nation of Appellant, and the unlikelihood that

Appel I ant woul d endanger others if given a life sentence. It gave
very little weight to Appellant's potential for rehabilitation, (R
3772-73, 3779-82, 3787-90). Wien such unavailing mtigating

circunmstances are weighed against the extremely weighty HAC factor,
and the facts of the case, there is no reasonable possibility that
the jury's recommendation or the trial court's ultimte sentence
woul d have been different absent the CCP aggravating factor.
Ferrell_v._State, 680 So. 2d 390, 391-92 (Fla. 1996) (uphol ding

death sentence where prior second-degree nurder weighed against

several nonstatutory mitigators given little weight by trial
court); Duncan v. State, 619 So. 2d 279, 284 (Fla. 1993) (sane),

cert. denied, 114 S. C. 453, 126 L. Ed. 2d 385 (1994); Slawson v.

State, 619 So. 2d 255, 259-60 (Fla. 1993) (upholding death sentence
where contenporaneous rnurders wei ghed against three statutory
mtigators (two relating to nental health) and several nonstatutory

mtigators given little weight by trial court), cert. denied, 114

s. &t. 2765, 129 L. Ed. 2d 879 (1994). Therefore, this Court

should affirm Appellant's sentence for the nurder of Bobby Kent.
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ISSUE LT

VWHETHER THE RECORD SUPPORTS THE TRIAL COURT' S
FINDING OF THE "HEINOUS, ATRCOCIQUS, OR CRUEL"
AGGRAVATI NG FACTOR (Restated).

Appel lant clains that the record does not support the HAC
aggravating factor in this case, Brief of Appellant at 47-51. In
its witten sentencing order, the trial court devoted five pages to
its findings regarding this factor. Included in those findings

were the follow ng:

After being lured to the renote area in the
West on subdi vi si on under a ruse, Bobby Kent
was distracted from the majority of the group
by his former girlfriend, Alice WIIlis. She
wal ked with him along the canal bank, feigning
to rekindle their relationship. As pl anned,
she stopped by the water's edge. Heat her
Swallers then approached the couple, and began
to engage themin conversation. This afforded
the attackers the opportunity to stealthily
approach the victim Donald Senenec delivered
the first of the many stab wounds inflicted on
Bobby Kent. The testinmony and evidence proved
that Semenec stabbed Bobby Kent in the back of
his neck. Bobby Kent, in pain and conscious
di shel i ef, turned to his childhood best
friend, t he defendant, Martin Pucci o, and

asked for his help. Puccio answered his
friend's pleas by sticking his knife into_ the
victims abdonen and slicing it open, INn a

motion simlar to that used to gut a fish.

Even after he received these wounds,
Bobby Kent attenpted to distance hinself from
his attackers. The defendant, Martin Puccio,
and acconplices Donald Senenec and Derek
Kauf man pursued him tackled himto the ground
and then inflicted several additional stab
wounds. After a period of time, several of
the young adults who, during the attack had
entered Alice WIlis' car, turned on the car
and its headlights. The testinmony reveal ed
that from the car, they could see the victim
lying on his back, surrounded by his three
attackers. He was still alive, and they could
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hear his breathing. Derek Kaufnman then swung
the baseball bat into Bobby Kent's head and no
further sound was heard by those in the car.
Bobby Kent was carried to the water's edge by
Der ek Kauf man and Der ek Dzvirko. Kent was
maki ng a wheezing sound and was covered in his
bl ood. The defendant, Martin Puccio, then
assisted Derek Kaufman in putting Bobby Kent
into the water.

Dr. Selove observed the following injuries to
Bobby Kent:

The initial stab wound to the back of the
neck.

A stab wound to the chest, that pierced
three of the four heart chanbers.

Two knife wounds that slit Bobby Kent's
throat and w ndpi pe.

A superficial wound to the shoul der.

The slicing wound which opened Bobby
Kent's abdonen.

Sone defensive wounds on Bobby Kent's
arm finger and shoul der.

Blunt trauma to his head.

Dr. Selove also made the observation that the
attack took El ace within approximately a ten
yard area. This was consistent with the blood
evidence and testinony of the crime scene
detecti ves.

 k k 0k

The pain and suffering the victim endured
during the duration of the attack has been
established not only by the defensive wounds
he received, indicating that he was well aware
of what was happening, but by the victims
screans and gestures, as well as the bl ood
stains which evidenced his struggle. Al of
this evidence proves that he did not die
instantly. Bobby Kent fought for his life as
he contenplated his own death. This nurder
was the product of nultiple stabbings and a
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beating, during which the victim was conscious
t hroughout and aware of what was happening.
The murder was extrenely wicked and vile and
inflicted a high degree of pain and suffering
to the victim  The defendant, Martin Puccio,
acted with utter indifference to the suffering
of the victim This nurder was clearly
acconpanied by such additional acts so as to
set it apart from the norm of Capital
fel onies. It was i ndeed a consci encel ess,
pitiless crime which was unnecessarily
torturous to Bobby Kent. Davis v. State 620
So. 2d 152 (Fla. 1993); Canpbell v. State, 571
so. 2d 415 (Fla. 1990); Hansborough v. State,
509 so. 2d 1081 (Fla. 1987); N bert v, State
508 So. 2d 1 (Fla. 1987).

(R 3766-69).

Appel lant claims that “[tlhe group never intended to cause any
unnecessary or prolonged suffering," which is evidenced by three
rapidly fatal wounds and the "quick and frenzied' nature of the
attack. Moreover, he asserts that "there was insufficient evidence
of prolonged suffering." Brief of Appellant at 48-50. The record
reveal s, however, that after the stab wound to the neck, which Dr.
Sel ove testified was not fatal (T 1935), Bobby Kent grabbed his
neck and sought help from Appellant (1808-09). Appel lant  then
st abbed Kent in the stomach, which was not imediately fatal
either, because Kent ran from the group, only to be pursued and
tackled to the ground. (T 1808-09, 2109-10, 2148-49). At this
point, no one could relate the sequence of injuries. However,
Kent's neck was broken, his throat was cut, he was bludgeoned wth
a baseball bat, and he was stabbed repeatedly in the front and on
his back with at |east one knife, possibly two. (T 1924-56).

Al though the medical examner estimated the tine it would take for
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certain wounds to render a person unconscious or dead, he could not
relate the order of the wounds, so he could not estimate how |ong
Kent remmined conscious. However, Kent had at |east one defensive
wound, and several of the wounds were superficial in nature. (T
1932-38, 1951-52). The broken neck likely paralyzed himso he
could not nove (T 1955), and he was "gurgling his blood" when
Kauf man hit himw th the basebal | bat (T 1693). Such evidence
clearly supports the trial court's finding that Appellant "acted
with utter indifference to the suffering of the victim and that
“[tlhe murder was extremely w cked and vile and inflicted a high
degree of pain and suffering to the victim" (R 3769). Davis v

State, 620 So. 2d 152 (Fla. 1993), cert. denied, 114 S. C. 1205,
127 L. Ed. 2d 552 (1994); Camobell v. State. 571 So. 2d 415 (Fla.

1990); Hansborouah V. State, 509 So. 2d 1081 (Fla. 1987); N bert v.

State, 508 So. 2d 1 (Fla. 1987).

Even were the evidence sonmehow insufficient to support the HAC
aggravating factor, Appellant's death sentence should nevertheless
be affirned. There would remain one valid and extremely weighty
aggravating factor: CCP. In conparison, the trial court gave
little weight to Appellant's lack of a significant crimnal
history, his age, his history of alcohol and drug abuse, the
victims domnation of Appellant, and the unlikelihood that
Appel I ant woul d endanger others if given a life sentence. It gave
very little weight to Appellant's potential for rehabilitation. (R
3772-73, 3779-82, 3787-90). When such unavailing mtigating

circunstances are wei ghed against the extrenely weighty CCP factor,
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and the facts of the case, there is no reasonable possibility that
the jury's recommendation or the trial court's ultinmate sentence
woul d have been different absent the HAC aggravating factor.

Ferrell v, State, 680 So. 2d 390, 391-92 (Fla. 1996) (uphol di ng

death sentence where prior second-degree nurder weighed against
several nonstatutory mtigators given little weight by trial
court); Duncan v. State, 619 So. 2d 279, 284 (Fla. 1993) (sane);
Slawson v, State, 619 So. 2d 255, 259-60 (Fla. 1993) (uphol ding

death sentence where contenporaneous murders weighed against three
statutory mtigators (two relating to mental health) and several
nonstatutory mitigators given little weight by trial court).
Therefore, this Court should affirm Appellant's sentence for the

murder of Bobby Kent.

| SSUE |V
VWHETHER APPELLANT" S SENTENCE | S
DI SPROPORTI ONATE TO THAT OF OTHER DEFENDANTS
UNDER SIM LAR Cl RCUMSTANCES (Restated).
Regarding the nurder of Bobby Kent, the trial court found the
existence of two aggravating factors: CCP and HAC. Although it

also found the existence of two statutory mtigators, as well as

several nonstatutory mtigating factors, it gave them all "little
weight" or "very little weight." Utimtely, it determned that

"the mtigating circunstances do not outweigh the aggravating
circunstances." (R 3796).
As this Court has repeatedly held, the weighing process is not

a nunbers game. Rather, when determning whether a death sentence
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is appropriate, careful consideration should be given to the
totality of the circunstances and the weight of the aggravating and

mtigating circunstances. Floyd V. State, 569 So. 2d 1225, 1233

(Fla. 1990), cert. denied, 501 US. 1259 (1991). Here, the
evi dence established that Eileen Traynor was at Lisa Connelly's
house on July 13, 1993, (T 1642). Connelly told Traynor that
Bppellant wanted her to kill Bobby Kent. (T 2296, 2302). Connel ly
said she needed a gun to shoot Kent, but did not want to use her
mother's gun because it could be traced, so Traynor called Derek
Kauf man. (T 2276-78, 2297). Wien Aice WIlis, Donald Senenec,
and Heather Swallers later arrived at Connelly's house from Palm
Bay, they all drove to Kaufman's house to obtain a gun. (T 1641-
42, 2283-87). \hile there, WIllis also said that "sonething needed
to be done about Bobby." (T 2299-2300). They discussed killing
Kent in a drive-by shooting or taking himout to Wston. (T 2288).
Utimately, Kaufman was not able to supply them with a gun. (T
2287) .

When the five returned to Connelly's house, Connelly and
Wllis took a gun from Connelly's nother's bedroom (T 1643-46,
1712-13) . WIllis and Connelly then dropped Swallers, Senenec, and
Traynor off at Catherine Della Vedova's house, where they stayed
for an hour or so. (T 1647, 1650). Connelly and WIlis drove
Bobby Kent to the Weston area to shoot him but could not do it, so
they returned to Della Vedova's with Kent, and all but Traynor and
Della Vedova left to take Kent hone. (T 1650, 1654, 1655, 1714).

Wien they pulled up in front of Appellant's house. Kent and
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WIllis wal ked down the street, and Swallers, Semenec, and Connelly
stood out in the street talking to Appellant. llan

svinag that "Bobbv meded to be killed " (T 1651-52). Appellant
and Connelly discussed the need to kill Appellant for five or six
m nut es. (T 1653) .* When WIlis returned to the group w thout
Kent a few mnutes later, WIIlis and Connelly spoke privately then
left with Swall ers and Senenec. (T 1654-55). On the way to
Connelly's house, Connelly and WIllis told Swallers and Senenec
that Kent had just raped WIIis. (T 1655-56). \Wen they got to
Connel ly's house, Connelly made a phone call. (T 1656-57). Then
they went to sleep. (T 1657).

The next day, Derek Dzvirko cane over, and Connelly and WIIis
were on the phone off and on all day. (T 1658, 1661). Wllis told
Dzvirko that Kent had tried to rape her, so they had to kill him
(T 1775, 1838). WlIllis also told Dzvirko that Kent had threatened
to kill her and her baby if she did not resume their relationship.
(T 1775). That evening, they had a three-way telephone call wth
Appel | ant and Kauf nman. (T 1779). Later,  Connelly, WIIlis,
Swal | ers, Semenec, and Dzvirko obtained a bat from one of Dzvirko'’s
friends. (T 1662-64, 1785-86). After Connelly and WIIlis stopped
at a pay phone and made a call, they picked up Derek Kaufman and
drove to Appellant's house. (T 1664, 1668-69, 1787, 1790).

Wen they got to Appellant's house, Appellant was dressed in

a trench coat, black jeans, a T-shirt, and a bandanna, and carried

¢ Derek Kaufman was not present for this discussion,
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a diving knife. (T 1673, 1793). ZAppell the first one to
mention killing Kent. (T 1675). "He said that he wanted Kent

dead" because he was tired of Kent "wecking his life" and "beating
himup all the time." (T 1675). Kaufman said he would "help him
do it." (T 1676). WIlis volunteered to stab Kent first, then
Connel Iy volunteered to do it because she did not want Wllis to do
it, then Semenec volunteered to do it. (T 1676). So the plan
becane for themto take Kent to Weston under the pretext of racing
cars. Senenec would wal k behind Swallers and stab Kent, and then
they would throw the body in the water. (T 1676, 1681, 1682).

Appel I ant showed them a metal pipe before he put it in the car and

said that "he could use it to hit Bob with." (T 1670).
At that point, Kent wal ked up. (T 1681). Appel | ant,
Connelly, Kaufman and Dzvirko got in Appellant's car. WIllis,

Kent, Swallers, and Semenec got in WIIlis' car. Appellant led the
way to Weston. (T 1794-95, 1801-02). Wen they got to Weston,
Kent and WIlis went for a walk, and the others stood around
tal king. (T 1684, 1802). Kaufman took the baseball bat out of the
car, Senenec took out a knife, and Appellant took out the pipe. (T

1685, 1804). Dzvirko saw Appellant Wth a knife when Kaufman tried

to hand the pipe to him (T 1883). Kent and WIlis returned and

wal ked down to the canal. Swal | ers wal ked down there to talk to
them Then Semenec wal ked up behind Kent as planned and stabbed
himin the back of the neck. (T 1686-88, 1806-07). Kent grabbed
his neck and said, "Ch, fuck” and called Appellant's name. (T

1689, 1808-09). Appel lant then stabbed him in the stomach, and
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Kent said, "No, please, |I'm sorry" and "Marty, |'m sorry." (T
1690, 1808-09). Kent ran and Kaufman yelled, "Get him sonebody's
got to get him" (T 1809). Appellant, Semenec, and Kaufnman ran
after Kent. (T 1809). Wien WIlis turned the lights on to the

car, Dzvirko saw Kent lying on his back. Kaufman was standing over

hi m and Senmenec was crouching over Kent. (T 1810). He saw Senenec
pul | sonething out of Kent's chest.' (T 1860). Kaufman vyelled,
"Turn the car off; turn the lights off; we're not done." (T 1810) .

Kauf man then swung the bat over his head and Dzvirko heard a crack.
(T 1810).

After Kaufman, Dzvirko, and Appellant put Kent's body in the
canal, they drove to the beach, where Appellant told them what
there alibi was going to be. (T 1702-04). Appel lant also told
Swal l ers at the beach that he stabbed Kent in the upper chest or
heart. (T 1704). That night, Appellant called Kent's house and
when Kent's father answered the phone he pretended to tell Kent to
call him in the norning. (T 2007). The next day when Kent's
father came over to talk to him Appellant claimed that Kent went
out wth a girl from Publix the night before and suggested that

"the gang took him away, and they did something to him" (T 2008).

5 According to the medical examiner, there were only two stab
wounds to the front torso of Kent's body: one to the abdomen and
one to the heart. (T 1933-34). Dzvirko saw Appellant stab Kent,
or hit Kent in a stabbing notion, in the abdonen. (T 1808-09,
1858, 1877-79, 1881). Appellant told Kenneth Calanusa and Tommy
Strong that he stabbed Kent in the stonach. (T 2109, 2148-49).
Appellant also told Swallers the night of the nmurder that he
stabbed Kent in the chest or heart. (T 1704). Thus, if Semenec
was pulling sonething out of Kent's chest, it nust have been the
knife Appellant had used to stab Kent with.
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When Kent's father suggested that they call the police, Appellant
suggested that they wait a few days. (T 2009) . \Wen Kent's father
did call the police, Appellant relied on the alibi he had concocted
at the beach and disclaimed any know edge of Kent's whereabouts.
(T 2017-26, 2032-57).

After his arrest, Appellant told Kenneth Calanusa that they
lured Kent to a renote area, soneone stabbed Kent in the neck, and
then he stabbed Kent in the stomach. \Wen Kent ran, they chased
him He was cutting Kent's throat when soneone told himnot to do
it that way, so he plunged the knife into Kent's neck. (T 2107-
11). Appellant also bragged to Tommy Strong that he stabbed Kent
in the stomach and ripped the knife down. Wien Kent ran, they
"beat himwth a bat." (T 2148-51).

To mtigate this senseless murder, Appellant presented
evidence to establish that he had no significant history of
previous crinmnal activity. However, the trial court believed that
previous arrests for m sdeneanor juvenile and adult crines,
evi dence of drug use, and the contenporaneous conviction for
conspiracy to commt first-degree nurder, which preceded the
murder, reduced the weight of this mtigating factor. Thus, the
trial court gave this factor "little weight." (R 3772-73).

Appel lant al so sought to mtigate this nmurder with the fact
that he was only 20 years old at the time of the offense. However,
the trial court noted that, according to Appellant's mental health
expert, Appel | ant “‘show[ed] an average to high average

intellectual potential'" and "manipulated others by using his ‘All
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Anerican Boy Charm'" It also described the evidence as showing a
“highly planned and coordinated conspiracy,”" and a "great deal of
cunning and | eadership" by Appellant. Thus, it gave this mtigator
"little weight." (R 3779-82).

Appellant also clained as mtigation that he had been
adversely affected, physically and enotionally, by the use of drugs
and/or al cohol during his youth. However, the trial court noted
that, according to Appellant's own nental health expert, Appellant
had a behavioral problem rather than a drug problem  Appellant was
advi sed upon his release from an in-patient drug treatnent facility
several vyears before the murder not to associate with his former
friends, but Appellant persisted in associating wth Kent and
taking drugs. In addition, the trial court noted that there was no
evidence that Appellant was an alcoholic, or that Appellant was
under the influence of drugs or alcohol at the tinme of the murder.
Thus, given the preneditated and brutal nature of the crime, the
trial court gave this mtigating factor "little weight." (R 3787-
88) .

In addition, Appellant clained as nitigation that he had a
potential for rehabilitation. However, the trial court noted that
Appel lant's own nental health expert was uncertain in this regard.
When asked if Appellant could be subject to rehabilitation, Dr. Day

answered, “1 would hope so" and “I think it's a possibility, yes."

(T 2902). In light of this equivocal testinony and other evidence,
the trial court gave this factor "very little weight." (R 3788-
89) .
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Next, Appellant claimed as mtigation that he suffered from
situational stress because the victimdomnated his life and he was
too enbarrassed to seek assistance from anyone, and that the nurder
was a reaction to the abuse by the victim and his enbarrassnent at
being abused. Wthout response, the trial court found this
mtigator to exist, but gave it "little weight." (R 3789-90).

Finally, Appellant alleged as mtigation that he was unlikely
to endanger others while serving a life sentence. However, the
trial court noted that Appellant's brother related an incident
where Appellant struck another person. In addition, the trial
court stated that it did not "have a crystal ball to determne
whet her this defendant could pose a threat to others in prison.”
However, "in an abundance of caution," it found this mtigating
circumstance to apply, but gave it "little weight." (R 3790).

To bolster his disproportionality argunent, Appellant also
recounts additional mtigating circunstances that he presented, but
that the trial court rejected. To the extent he challenges the
trial court's rejection of these circunstances, the State responds
as follows. "When addressing mitigating circumstances, the
sentencing court nust expressly evaluate in its witten order each
mtigating circunstance proposed by the defendant to determ ne

whether it is supported by the evidence and &ether, in the case of
nonstatutory.factors, it s trulv of a ptigating pature”

Campbell Vv. State, 571 So. 2d 415, 419 (Fla. 1990) (emphasis
added) . Moreover, "[tlhe decision as to whether a particular

mtigating circunstance is established lies wth the judge.
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Reversal is not warranted sinply because an appellant draws a

different conclusion." Sireci v, State 587 So. 2d 450, 453 (Fla.

1991), cert. denied, 112 S. C. 1500, 117 L. Ed. 2d 639 (1992).

See also Lucas v. State, 568 So. 2d 18, 23 (Fla. 1990) ("W, as a

revi ewi ng court, not a fact-finding court ,  cannot make
hard-and-fast rules about what nust be found in mtigation in any
particular case. Because each case is unique, determning what
evidence mght mtigate each individual defendant's sentence nust

remain wthin the trial court's discretion."), cert. denied, 114 S

Q. 136 (1991).

The trial court rejected as mtigation that Appellant "is
young and is able to work" and had a job delivering pizzas for a
year and a half, because even if sentenced to life in prison his
opportunities for work would be limted if nonexistent. (R3791).°
The trial court did consider and weigh, contrary to Appellant's
assertion, Appellant's ability to help others in jail in assessing
his potential for rehabilitation. (R 3788-89). It rejected
Appellant's claim that his prior treatment and counseling for drug
abuse was  "inappropriate" because  Appel | ant “had  several
opportunities for treatnent, and his parents "participated in
numerous activities and prograns in attenpts to alter [Appellant's]

behavi or. " (R 3790-91). It found irrelevant Appellant's claim

¢ The trial court also heard testinony at the allocution
hearing that Appellant's uncle helped himobtain a job at Pizza 28,
but the owner had to let him go because he was "incorrigible"
around his friends. (T 5144-46). Appel lant's father also
testified that Appellant was fired from nunmerous jobs because Kent
worked with him and they would get in trouble. (T 3162).
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that he would never have commtted this crinme on his own, because
the fact was that he carried out his intent to kill Bobby Kent. (R
3791). That this was an isolated incident and out of character for
Appel  ant was argued and assessed in relation to Appellant's future
danger ousness. (R 3731, 3790).

To the extent some of this evidence was rejected, the record
supports its rejection. To the extent it should have been found in
mtigation, there is no reasonable possibility that the outcome
woul d have been different. Gven its assessment of Appellant's
other evidence in nmitigation, there is no reason to believe that
the trial court would have given these factors nore than little or
very little weight. And in connection with the other unavailing
mtigation, its rejection was harnless beyond a reasonable doubt.

See Rogers v. State, 511 So. 2d 526 (Fla. 1987), cert. denied, 484

U.S. 1020 (1988); Capehart v. State. 583 So. 2d 1009 (Fla. 1991),
cert. denied. 112 S. . 955, 117 L. Ed. 2d 122 (1992).

As noted in Issue |, suara, Appellant stated in a single

sentence that the trial court inproperly rejected evidence that
Derek Kaufman and Donal d Semenec were at |east equally cul pable but
received |lesser sentences. To the extent this comment,
unacconpani ed by argument or legal authority, suffices to challenge
the trial court's rejection of such mtigating evidence, the State
responds as follows. In its witten sentencing order, the tria
court stated that it purposefully waited to sentence Appel |l ant
until all of the other defendants had been tried and sentenced. As

a result, it had the benefit of hearing and evaluating the State's
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evi dence agai nst each defendant, and each defendant's defense. (R
3792) .7 Although its findings of fact were drawn solely from the
evi dence presented in this trial, it noted that it had had the
opportunity, prior to Appellant's sentencing "to reflect upon the
relative cul pability of each defendant, the various verdicts
rendered and, where appropriate, the reconmendation of sentence.”
(R 3792).

In three separate places in its 43-page sentencing order, the
trial court discussed the relative culpabilities of the
participants and their disparate sentences. (R 3778-79, 3783-87,
3792-96). In one of those discussions, the trial court rejected
Appellant's claim in mtigation that he was an acconplice whose
participation was relatively minor. (R 3778-79). In another, it

rejected Appellant's claimin mtigation that his acconplices were
given |esser sentences.* (R 3784-87). Finally, the trial court
devoted four and a half pages in a section entitled
"Proportionality" to Appel lant's culpability and greater sentence.
(R 3792-96). Utimately, it mde the follow ng determnation:
The cul pability of the defendants charged
in the death of Bobby Kent are not equal.
Bobby Kent's death was primarily the result of

Martin Puccio's actions. rtin Puccio's
| evel of culpability, respective to the other

7 The trial court also made the followi ng coment at the
al l ocution  hearing: "Each  defendant nmus be sentenced

proportionately to their individual l|evel of culpability and with
due consideration to each nitigating circunmstance” that an
individual brings with them to the courtroom" (T 3250).

¢ Again, Appellant has not directly challenged the rejection
of this mtigation.
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def endants charged, was substantial . The
State has proven beyond and to the exclusion
of every reasonable doubt, the actual acts of
Martin Puccio in the nurder of Bobby Kent.
Contrasting the relative culpability of each
defendant indicted for the nurder of Bobby
Kent, Martin Puccio is significantly nore
cul pabl e. The Court considers that the
def endant, Martin Puccio, stabbed Bobby Kent
several tines, assisted in tackling Bobby Kent
when the victimattenpted to flee fromhis
execution, and then placed his body into the
water of the nearby canal. Scott v. Duager,

604 So. 2d 465 (Fla. 1992).
(R 3796).

Contrary to Appellant's assertion, the evidence supports the
trial court's conclusion. Appel l ant conceived the idea to kill
Kent and initially convinced Connelly and WIlis to shoot him
Wien that plan failed, the group (mnus Kaufman) reconvened over at
Appel lant's house to discuss alternative plans. Wen Kent walked
up, their conversations ceased that night, but resunmed the

foll ow ng day. Over the course of the day, Connelly and WIIlis

enlisted Kaufman and obtained a baseball bat through a friend of

Semenec. Once again, they convened at Appellant's house.
Appel lant was the first to mention killing Kent. Kauf man nerely
volunteered to "help." Senmenec volunteered to stab Kent first.

During the next fifteen or twenty mnutes, Appellant and Kaufman
finalized the plans.

Having lured Kent to a renote area, Semenec began the sequence
as planned by stabbing Kent in the neck. Wen Kent realized what
had happened, he turned to Appellant for help, but Appellant

stabbed himin the stomach. \Wen Kent ran, Appellant, Kaufman, and
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Semrenec chased him down. As he had confessed later to Swallers,
Appel | ant stabbed Kent in the heart. As he had confessed to
Kenneth Cal amusa, he cut Kent's throat. Then he and Kaufnan threw
his body in the canal. At the beach, Appellant concocted the
alibi, which he recited to Kent's father and the police. Appellant
al so made a phony call to Kent's father that night to nake it seem
as if Kent had not been with him

Moreover, of the three who actual |y attacked Kent, Appellant
dealt the fatal bl ows: the stab wound to the abdonen, the stab
wound to the heart, and the horizontal cuts to the throat. (T
1938-40, 1941-51). Kaufman struck only a nonfatal blow to Kent's
head with a bat that did not even crack the scull. (T 1952-53).
Semenec caused only a superficial cut to the back of the neck. (T
1932, 1935) . Al of the other wounds were superficial and/or
defensive in nature. (T 1932-38). Even if Senenec stabbed Kent
nore than the one tine in the back of the neck, his blows were
nonf at al .

This Court has previously stated that "a death sentence is not
di sproportionate when a |ess culpable codefendant receives a |ess

severe punishnment."  Hannon v. State, 638 So. 2d 39, 44 (Fla.

1994), cert. denied, 115 S. C. 1118 (1995). Based on the facts in

this case, the trial court properly determined that Appellant's
culpability for this nurder was far greater than that of any other
codef endant . Thus, his death sentence is not disproportionate.
Cf., Hannon, 638 So. 2d at 44 (finding sentence proportionate where

defendant delivered fatal blow to throat after codefendant had
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repeatedly stabbed victin); Colina v. State, 634 So. 2d 1077, 1082
(Fla. 1994) (affirmng trial court's rejection of disparate
treatnent as mtigation where defendant responsible for barrage of

l ethal blows after codefendant hit victim once and knocked him to
ground); Haves v. State, 581 So. 2d 121, 127 (Fla. 1991) (finding
sentence proportionate where codefendant proposed robbing a
cabdriver and obtained gun from friend, but Hayes concocted plan
shot driver, and rifled pockets, while other codefendants w ped
fingerprints from cab).

It is also well-established that this Court's function is not
to reweigh the facts or the aggravating and mtigating
circunstances. CQunshv v. State, 574 So. 2d 1085, 1090 (Fla. 1991),
sentence rev'd on other arounds, 670 So, 2d 920 (Fla. 1996); Hudson
v. State, 538 So. 2d 829, 831 (Fla. 1989), sentence rev’'d_on other
urounds, 614 So. 2d 482 (Fla. 1993). Rather, as the basis for
proportionality review, this Court nust accept, absent denonstrable
legal error, the aggravating and mtigating factors found by the
trial court, and the relative weight accorded them gee State v.
Henrv, 456 So. 2d 466 (Fla. 1984). It is upon that basis that this
Court determ nes whether the defendant's sentence is too harsh in
| ight of other decisions based on simlar circunstances. Alvord v,

state, 322 So. 2d 533 (Fla. 1975), cert. denied, 428 U. S 9.23

(1976) .
The two aggravating factors found in this case are supported
by conpetent, substantial evidence and, according to the tria

court, are not outweighed by the mtigating evidence presented.
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Utimately, the trial court conscientiously concluded that death
was warranted, Contrary to Appellant's assertion, his sentence is
not disproportionate to other defendants' sentences for simlar
murders under simlar circunmstances, Cf. Bopifav v. State, 680 So.
2d 413 (Fla. 1996) (upholding sentence where defendant was enlisted
by cousin to kill former coworker; "felony mnmurder,"” "pecuniary
gain," and CCP found in aggravation, and "no significant history,"
age (17), and numerous nonstatutory mtigators found in

mtigation); Johnson v. State, 660 so. 2d 648 (Fla. 1995)

(uphol ding sentence where defendant choked and stabbed nei ghbor for
$20 when she opened door; finding "prior violent felony,"
"pecuniary gain," and HAC in aggravation, and fifteen mtigators,
including age and ‘no significant history"), cert, denied 116 S.
. 1550, 134 L. Ed. 2d 653 (1996); Heath v. State, 648 So. 2d 660
(Fla. 1994) (upholding sentence where defendant and brother |eft
bar wwth victimto snoke nmarijuana, but robbed and shot himin
remote location; "prior violent felony" and "conm ssion during an

armed robbery" found in aggravation, and “extreme mental/enotional

di sturbance," good character in prison, and disparate treatnent
found in mtigation), cert. denied, 115 s. ct. 2618 (19995).

Therefore, this Court should affirm Appellant's sentence for the

mur der of Bobby Kent.
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ISSUE V
WHETHER THE TRIAL COURT ABUSED I TS DI SCRETI ON
IN REFUSING TO ADMT AND CONSIDER IN
M TI GATI ON THE PROBATI ON CFFI CER S
RECOMVENDATI ON  IN THE PRESENTENCE | NVESTI GA-

TI ON REPORT THAT APPELLANT RECEIVE A LIFE
SENTENCE (Restated) .

Prior to trial, defense counsel noved to dismss the indictnent
because it failed to allege the aggravating factors upon which the
State would rely in seeking the death penalty. (R 3382, T 216-17).
Def ense counsel also sought to have the trial court declare that
death was not an appropriate penalty because the probation officer
who prepared a pretrial presentence investigation report concluded
that life without parole was the appropriate sentence in this case.
(T 217-18). Gven the statutory schenme for inposing the death
penalty, the trial court denied the notions. (T 218-20).

At the beginning of the penalty phase, the trial court
cautioned defense counsel not to mention the probation officer's
report or recommendation in his opening statenent because the
officer's opinion regarding the sentence "usurps the jury's
function" and is not appropriate. (T 2039-40). During the defense
case, however, defense counsel indicated that he wanted to call the
probation officer as a witness to relate her investigation of

Appellant's crimnal history and her opinion as to the appropriate
sentence. (T 2934-35). The trial court prohibited any testinony

relating to her opinion:

It is the province of the jury solely to
reconmmend to this Court what sentence to
i mpose. An opinion of anyone else regardless
of what analysis is used is not relevant.
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Particularly when that opinion is based on
somet hing other than having sat as a trier of
fact, listening to the evidence that was
presented, as well as being instructed on the
law by the Court.

Wat Ms. Wiite used to make her finding
IS not relevant. As a matter of fact, the
Department of Corrections prohibits probation
of ficers frommaki ng a reconmendation as to
sentence in capital cases for those precise
reasons. And Ms. Wiite from ny understanding
was not authorized to do so and has been
reprimanded by the Departnent of Corrections
for making a recommendation. It’s not
appropriate.

* * ok %

So clearly, any analysis, if she did one

is irrelevant. It usurps the province of the
jury. Furthernore, the sentence that she
recommended in making her analysis is a
sentence Which is nonexistent. She has

recommended that M. Puccio be inprisoned for
life with no chance of parole. That is not
one of the possible sentences available to M.
Puccio in this case.

* Kk * %

The proffer having been made, if that is
the purpose of Ms. WWite's testinmony, she wll
not be allowed to testify before the jury to
this.

(T 2935-36).

In this appeal, Appellant clains that the trial court's
preclusion of the probation officer's recommendation as to sentence
is a violation of Lockett v. Chio, 438 U S 586 (1978). Brief of
Appel lant at 59-60. This Court rejected a simlar claim however,
in Thompson v, State, 619 So. 2d 261, 266 (Fla.), cert. denied, 114
S. C. 445, 126 L. Ed. 2d 378 (1993), wherein the trial court

refused to allow defense w tnesses to express their personal
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opinions concerning the appropriateness of the death penalty in
Thonpson's case. As in Thonpson, the probation officer's opinion
was irrelevant and properly excluded. Therefore, this claim should

be deni ed.

| SSUE VI

WHETHER THE | NSTRUCTION ON THE CCP FACTOR WAS
UNCONSTI TUTI ONAL  (Rest at ed).

Prior to trial, Appellant challenged the constitutionality of

the CCP aggravating factor, but not its attendant instruction. (R

3388-89). At the hearing on the notion, defense counsel presented
the recently-issued opinion in Jackson v, State 648 So. 2d 85, 89
& n.8 (Fla. 1994), to challenge the instruction as well. The trial

court denied the notion as it related to the aggravating factor,
but indicated that it would give the instruction provided in
Jackson, as opposed to the then-standard instruction. (T 234-38).
Prior to the penalty phase, defense counsel proposed an alternative
instruction, which was denied. (R 3619; T 2823-25). The trial
court gave the _Jackson instruction. (T 3072-73).

In this appeal, Appellant renews his challenge to the
constitutionality of the CCP instruction. Specifically, he clains
that the instruction did not specifically indicate that the State
had to prove each element of the instruction beyond a reasonable
doubt . Brief of Appellant at 61-63. The instruction as given,
however, indicated that the jury could consider whether the offense

was commtted in a cold, calculated agnd preneditated manner w thout
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any pretense of noral or legal justification. It then defined each
of those terms, i.e., "cold," "calculated," ‘preneditated,"” and
“pretense.” (T 3072-73). Finally, the trial court instructed the
jury that ™“([elach aggravating circunstance nust be established
beyond a reasonable doubt before it can be considered . . . .” (T
3074). By its plain |language, the factor has four elenents, all of
whi ch nust be proven before the jury may apply the factor.
Contrary to Appellant's assertion, the instruction was not
unconstitutionally vague.

Even were it deficient, however, Appellant's sentence should
nevertheless be affirmed. Appellant conspired with several other
people, at least a day if not days before the nurder, to kill Bobby
Kent . In furtherance of their plan, they lured their unsuspecting
victim to a remote location, they secreted knives, a bat, and a
metal pipe in their cars to use on the victim and they viciously
attacked him wthout provocation or justification. Under these
facts, this aggravating factor would apply based on any definition

of this factor. Cf, Foster v. State, 654 So. 2d 112, 115 (Fla.

1995), cert. denied, 116 S. C. 314, 133 L. Ed. 2d 217 (1996); Hall
v. State, 614 So. 2d 473, 478 (Fla. 1993), cert, denied, 114 S. (.
109, 126 L. Ed. 2d 74 (1994); Parker v, State, 476 So. 2d 134, 140

(Fla. 1985), cert. denied, 115 S. C. 944, 130 L. Ed. 2d 888

(1995). Therefore, any error in the CCP jury instruction was

harm ess beyond a reasonable doubt.
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| SSUE VI
WHETHER THE TRIAL COURT ABUSED | TS DI SCRETI ON
IN REFUSING TO INSTRUCT THE JURY ON THE
"EXTREME DURESS OR SUBSTANTI AL DOM NATI ON!
M Tl GATING FACTOR (Restated).

In this appeal, Appellant clains that the trial court abused
its discretion in refusing to instruct the jury on the "extreme
duress or substantial donination" mtigator. Appellant contends he
commtted this nurder while under the substantial dom nation of
Derek Kaufman.® Brief of Appellant at 63-65. At the penalty phase
charge conference, defense counsel requested this instruction and
initially naned Derek Kaufman as the dom nator. (T 3017). Wen
the trial court commrented that M. Kaufman's alleged dom nation
began after the nurder, defense counsel suggested that Bobby Kent,
the victim was the dom nator. (T 3018-19). At that point, the
followng colloquy occurred:

THE COURT: Well, M. Puccio’s testinony
at trial was that prior to getting into the
vehicles on the evening of M. Kent's death
that he did not speak to M. Kaufman, nor did
he speak to Ms. Swallers.

[ DEFENSE COUNSEL] : | understand that.

THE COURT: He said he did notice tattoos
on M. Kaufman's shoul ders, knew that it was a

gang.

[ DEFENSE COUNSEL] : | understand that,
t 00. But I'm giving you the other possible
dom nati on.

> He does not renew his argument made below that he was also
under the substantial dom nation of Bobby Kent, the victim  Thus,
he has waived this argument for appeal.
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THE COURT: On the trip out to the Weston
area he had no conversation with M. Kaufman.
It is only after M. Kent's nurder that M.
Kauf man according to M. Puccio says, I'ma
gang leader; | am a hit man. [f ny nane is
mentioned, you are dead. And that according
to M. Puccio, M. Kaufman nmade up the alibi
that was then presented and placed M. Puccio
in fear. So that did not occur as to M.
Kauf man by your own client's testinony prior
to M. Kent's death.

[ DEFENSE COUNSEL]: |_would aaree with

now h r’ rffresh
nMenorv.

THE COURT: S0, t heref ore, t he

instruction is not applicable as to M. Puccio
acting under the substantial domination of M.

Kauf man.

[ DEFENSE COUNSEL]:  That would be true.

(T 3019-20) (enphasis added). Gven defense counsel's concession
during the charge conference that the evidence did not support
Derek Kaufman as the dom nator, Appellant cannot now claim that
Derek Kaufman was, in fact, the domnator. See Tillman v, Stafe,
471 so. 2d 32 (Fla. 1985); Steinhorst v, State, 412 So. 2d 332
(Fla. 1982).

Even if he had not conceded as much, however, there was no
evidence to support the instruction. Heat her Swallers testified
that on the night before the nurder, Appellant expressed to her,
Donal d Semenec, and Lisa Connelly his desire that Bobby Kent be
killed. (T 1651-52). According to Swallers’ testimony, Kaufman
was not there. The followi ng day, Connelly, WIIlis, Senmenec, and
Dzvirko obtained a bat because "Derek [Dzvirko] was going to beat

up Bobby Kent." (T 1664). It was not until then that they picked
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up Derek Kaufman and went to Appellant’s. (T 1669). At
Appel lant's, they started talking about killing Kent. (T 1672).
Appel lant said he wanted Kent dead because "he was tired of him
wecking his life and he was beating himup all the tine." (T
1675) . According to Appellant's own testinony, he had no
conversations with Kaufman at this time. (T 2399-2400). Once they
agreed on a plan, Appellant put a netal rod in his nother's car and
they left with Kent. (T 1679-83). Appel lant testified that
Kauf man said nothing during the drive out to Wston. (T 2408). At
the scene, although Appellant denied stabbing Kent, or otherw se
participating in the nurder, by his own testinony Kaufman did not
begin to order him around until after the nurder. (T 2410-31).
Thus, based on the facts presented, there was insufficient evidence
to support an instruction on the "extreme duress or substantial

dom nation" nitigator. See Vvaldes v _State 626 So. 2d 1316, 1324

(Fla. 1993), cert. denied, 114 S. . 2724, 129 L. Ed. 2d 849
(1994); Magueira v. State, 588 So. 2d 221, 224 (Fla. 1991), cert.
denied, 112 S. . 1961, 118 L. Ed. 2d 563 (1992); Hill v. Statel
515 So. 2d 176, 178 (Fla. 1987), cert. denied, 485 U S. 993 (1988).

Were this Court to find, however, that the trial court should
have instructed the jury on this mtigating factor, this Court
should nevertheless affirm Appellant's sentence of death. The
facts established two extremely weighty aggravating factors: that
Appel lant commtted the nurder in a heinous, atrocious, or cruel
manner, and that Appellant comnitted the nurder in a cold,

calculated, and preneditated manner wthout any pretense of noral
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or legal justification. Even when coupled with the mtigation the
trial court found, there is no reasonable possibility that the
recomendation or the trial court's sentence would have been
different had the "extrene duress" instruction been given. gSee
Rogers v. State, 511 So. 2d 526 (Fla. 1987), cert. denied, 484 U.S.
1020 (1988); Caaehart v. State, 583 So. 2d 1009 (Fla. 1991), cert.

denied, 112 S. Ct. 955, 117 L. Ed. 2d 122 (1992). Therefore, this
Court should affirm Appellant's sentence of death for the nurder of

Bobby Kent.

ISSUE VIIL
WHETHER THE TRIAL COURT ABUSED I TS DI SCRETI ON
IN ALLON NG THE STATE TO CROSS- EXAM NE DR DAY

DURING THE PENALTY PHASE REGARDI NG STATEMENTS
MADE BY APPELLANT TO THE W TNESS (Restated).

Duri ng defense counsel's direct exam nation of Dr. Day, a
clinical and forensic psychologist, the doctor testified that he
eval uated Appellant in 1990 prior to the nurder, and again three
days prior to his testinony. (T 2889-92, 2896). In relation to
his most recent interview, the doctor testified that he found
Appel l ant  sane and conpetent. (T 2899). At this point, the
followi ng colloquy occurred:

Q. [ BY DEFENSE COUNSEL] Now | ' m not
going to ask you to get into --did you have an
opportunity to discuss what occurred in July
of ‘93 with hinP

A [BY DR DAY] | did.

Q. Ckay. Wthout discussing and getting

into the facts because really at this juncture
they' re not relevant, but '
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vou were able to nmake an evaluation from a
. psvchological voint of view as to what thought

processes were occurring at that time?
(T 2899-2900) (enphasis added).

As a result of this questioning, the State elicited the
following on cross-exam nation:

Q. [ BY THE STATE] What facts did you
know about this case when you net with hinfP

A [ BY DR DAY] Wien | net with him

Sunday?

Q. Yes.

A | had a summary statenent of about
15 pages or sonething like that.

Q. From where?

A That cane from his attorney.

. - [State revi ews docunent s wi t hout

obj ection].

* * 4 %

Q. So | have a report fromDr. Trudi

Garfield Block, is that correct?
A (Nods head.) Right.

_ And then a five page statenent of
M. Puccio, 1Is that correct?

A Correct,

, Those were the only two docunents
you used when [--] you used to famliarize
yourself with this case,

A Right. That's all | had.

Q. | noticed that M. Puccio’s -- in
M. Puccio’s statenment there's no nention of
the facts of this case, only the background
. abuse that he descri bes. Is that correct?
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A Correct.

Q. So you don't know anyt hing about the

incident itself, the actual killing from that
st at enent .

A | spoke to him Sunday.

Q. kay. So what he related to you on
Sunday - -

A That's all | know.

Q. Wat did he relate to you on Sunday
about the incident itself?

[ DEFENSE COUNSEL]: Your Honor , [ 1]
object. That was not the subject of direct.

THE COURT:  Overrul ed.
(T 2906-08). Thereafter, the witness related statenments Appellant
made about the murder. (T 2908-09).

In this appeal, Appellant claims that the trial court abused
its discretion in allowing Dr. Day to relate Appellant's coments
about the nurder because defense counsel did not open the door to
such testinony. Brief of Appellant at 66-68. Appellant cites to

Lovette V. State, 636 So. 24 1304, 1308 (Fla. 1994), and Parkin V.

State, 238 So. 2d 817 (Fla. 1970), cert denied, 401 US. 817

(1971), to support his contention, but neither are availing. In

Lovette, the State called the defendant's confidential expert as a

witness during the guilt phase to introduce incul patory statenents

made by the defendant to the expert. This Court found the State's
actions to be fundanental error, because even though Lovette
submtted to a voluntary exam nation by the expert he neither

called the expert as a witness, nor opened the door for the State
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to elicit such testinony. Thus, Lovette’s statenents were adnitted
in violation of his Fifth Anmendnent rights. Here, however, not
only did Appellant submt to a voluntary exam nation by Dr. Day, he
called Dr. Day as a witness during the penalty phase, and elicited
testi nony and opinions based upon the doctor's interview with
Appel | ant .

Parkin, though factually dissimlar, actually supports the
trial court's ruling in Appellant's case. In Parkin, the defendant
was subjected to a conpul sory exam nation when she gave notice of
an intent to rely on an insanity defense. Under these facts, this
Court held that the trial court should not allow the expert to
relate any facts surrounding the crine which were obtained directly
from the defendant. However, "if the defendant's counsel opens the
inquiry to collateral issues, admissions or guilt, the State's
redirect exam nation properly could inquire within the scope opened
by the defense." 238 So. 2d at 820. Thus, even if the defendant
is forced to submit to an examination and to provide inculpatory
information, that information may be admtted during the guilt
phase if the defense opens the door. Here, although there was no
conmpul sory exami nation and no use of conpelled information in the
guilt phase, the defense opened the door to inquiry about
Appel lant's adm ssi on. Thus, the trial court did not abuse its
discretion in allowng the State to elicit such testinmony from Dr.
Day. Cf. Jones v, State, 612 So. 2d 1370, 1374 (Fla. 1992)
(finding evidence of collateral crines adm ssible where doctor

relied on material containing evidence of crimes in fornulating
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opinion), cert. depjed 114 S. C. 112, 126 L. Ed. 2d 78 (1993);

Johnson v, State, 608 «2d 4, 10-11 (Fla. 1992) (finding evidence

of prior crimnal history adm ssible where doctor relied on same),

cert. denied, 113 S. . 2366, 124 L. Ed. 2d 273 (1993); Muehleman
v. State. 503 So. 2d 310, 315 (Fla.) (finding juvenile crimnal

record admissible because doctor relied on same in formulating his

opinion), cert. denied, 484 U S. 882 (1987); PRarker v__ State 476
so. 2d 134, 139 (Fla. 1985) (“[Ilt is proper for a party to fully

inquire into the history utilized by the expert to determ ne
whet her the expert's opinion has a proper basis.").

Even if it were error, however, Appellant's sentence should
neverthel ess be affirned. Appel lant's guilt had already been
det er m ned. And Appellant's admssions provided no additional
information from that which was admitted during the guilty phase.
Thus, any error in allowing Dr. Day to relate Appellant's
adm ssi ons about the murder was harm ess beyond a reasonabl e doubt.

See State v. DiGuilio, 491 SO 2d 1129 (Fla. 1986).
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| SSUE | X
VWHETHER THE TRIAL COURT FAILED TO CONSIDER A
LI FE SENTENCE W THOUT PARCLE AS A SENTENCI NG
OPTION (Restated).

Appel lant conmitted this murder on July 15, 1993. (R 3334-
35). At that time, the possible penalties for first-degree murder
were death or life inprisonnent wthout the possibility of parole
for 25 years. § 775.082(1), Fla. Stat. (1993). On My 25, 1994,
an anendnent to this statute becane effective naking the possible
penalties for a first-degree nurder death or life inprisonment
without the possibility of parole. Ch. 94-228, § 1, at 1577, Laws
of Fla. Appel lant's penalty phase proceedings occurred in late
Sept enber 1994,

In this appeal, Appellant clains that the trial court
commtted fundamental error by failing to instruct the jury on the
sentencing option of |life wi thout parole, and by failing to
consider this sentencing option in determning the proper sentence.
Brief of Appellant at 68-73, He raises this claimas one of
fundanental error because admttedly he nade no request for such an
instruction or consideration of this option. The State submts

that had the trial court instructed the jury on this option or

considered this option in its independent analysis wthout consent

of Appellant it would have conmtted an ex post facto violation.
Article I, section 10, of the Florida Constitution, and
Article |, section 10, clause 1, of the United States Constitution,

prohibit the Florida legislature from passing any “ex post facto

Law. In order to constitute an ex post facto law, it nust be

51




retroactive, i.e., apply to events occurring before its enactnent,
and it nust disadvantage the defendant by its application. Weaver
v, Graham 450 U.S. 24, 29 (1981). "Critical to relief under the
Ex Post Facto Clause is not an individual's right to |ess
puni shment, but the lack of fair notice and governnental restraint
when the legislature increases punishment beyond what was
prescribed when the crime was consunmated." Id. at 30. See also

Mller v. Florida, 482 U S. 423 (1987); Dobbert v, Florida, 432

U.S. 282 (1977).

Here, the legislature increased the severity of the mninum
sentence available, so that if defendants are sentenced to life
i mprisonment under the anendment they are no longer eligible for
parole. Since Appellant was not given fair notice of this
increased penalty at the time he committed his offense, the State
could not apply this anended provision to himat the tine of

sent enci ng, Appel | ant coul d have, however, waived any ex post

facto challenge and requested instruction and consideration under
the anended statute, but he did not do so. Sece, e.d., Larzelere V.
State, 676 So. 2d 394, 403 (Fla. 1996) (holding that defendant can
wai ve fundanental right to conflict-free counsel); State wv. Upton,
658 So. 2d 86, 87 (Fla. 1995) (holding that defendant can waived
constitutional right to trial by jury); Armstrona_v. State, 579 So.
2d 734, 735 (Fla. 1991) (holding that defendant can waive challenge
{0 fundanentally erroneous jury instruction by requesting
instruction). Therefore, he cannot conplain that the trial court

did not apply the anendment to his case.
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To support his argument to the contrary, Appellant cites to
numerous cases from Cklahonma, the principal case being Alen v.
State, 821 p.2d 371 (Gkla. Crim App. 1991). In Alen, the court
explained that the possible penalties for first-degree nurder at
the time Allen conmitted his crimes were life inprisonnent (with a
possibility of parole) and death. Subsequent to the offense, but
prior to Allen's sentencing, the state |egislature anended the

statute to include an internediate option--life i nprisonnent

W thout parole. So the sentencing options becane l|ife inprisonnent
(with parole), life inprisonment wthout parole, and death. Allen
wai ved any ex post facto challenge and sought an instruction on and
consideration of life inprisonnent wthout parole, but the trial
court denied the request. On appeal, the Court of Crinminal Appeals
held that the anendment did not disadvantage the defendant because
he was not subjected to a harsher penalty than was available at the
time he commtted his crine. Id. at 375-76. In other words, the
mninum (life with parole) and the maxi num (death) did not change;
the legislature nerely added an intermediate option (life without
parole). Thus, given the defendant's waiver, the appellate court
held that the trial court fundanmentally erred in refusing to
instruct on and consider this sentencing option. Id. at 376-77.
See also Wade v. State, 825 p.2d 1357, 1363 (Okla. Crim App. 1992)
(reaffirmng Allen, but noting there would be no error if defendant
did not request or objected to instruction on and consideration of

life without parole option); bhut see Salazar v. State, 852 P.2d
729, 736-41 (Ckla. Crim App. 1993) (reaffirmng Allen and Wde,
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but finding failure to instruct on range of penalty options
fundamental error not subject to waiver),

Critical to the Cklahoma court's analysis was the fact that
the amendment did not affect the mninum and nmaxi num penalties to
which a defendant would be subjected. In Florida, on the other
hand, the legislature replaced the mininum penalty (life with the

possibility of parole after 25 years) with one nmore harsh (life

W thout parole). This anendment, if applied retroactively to
Appel lant without his consent, would have resulted in an ex post
facto violation." Gven that Appellant did not request application
of the anendnment and waive any ex post facto challenge, the trial
court cannot be said to have fundanentally erred in failing to
instruct on and consider the amended sentencing option. Therefore,

this claim nust fail.

v After the legislature anended the statute, this Court
amended the jury instructions to reflect these changes. In re
Standard Jurv Instructions in Crinminal Cases 678 So. 2d 1224 (Fla.
1996) . After quoting the statutory change;, this Court noted the
following in a footnote: "Section 775.082(1), as anmended in 1994,
becane effective on May 25, 1994. Ch. 94-228, Laws of Fla.
Therefore, it applies to offenses cmmi tted on or after that date.”
Id, at 1224 n.1. In addition, in the anended instructions, this
Court added the following ‘Note to Judge": "For nurders commtted
prior to May 25, 1994, the penalties were sonewhat different;
therefore, for crimes commtted before that date, this instruction
should be nodified to conmply with the statute in effect at the tine
the crime was commtted.” Id, at 1225. Thus, this Court has
implicitly assessed the ex post facto inplications of the
amendnents and has cautioned the trial courts accordingly.
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| SSUE X
. VWHETHER THE TRIAL COURT ABUSED | TS DI SCRETI ON
I N ALLON NG APPELLANT TO CALL A W TNESS DURI NG
THE PENALTY PHASE OVER DEFENSE COUNSEL'S
OBJECTI ON W THOUT CONDUCTI NG A _FARETTA | NQUI RY
(Restated).

During Appellant's penalty-phase  case, defense counsel
informed the trial court at sidebar that Appellant insisted on
calling a cellmate against counsels' advice, and asked the trial
court to advise Appellant of his options. Pursuant to counsel's
request, the following colloquy occurred:

THE COURT: M. Puccio, your attorneys as
you've just heard as M. cazel’s worded is
less than enthusiastic to call this wtness on
your behal f. They indicate it's your desire
to call this wtness.

THE DEFENDANT:  Yes.

. THE COURT: Is this what you want to do?

THE DEFENDANT:  Yes,

THE COURT: Do you understand all the
attorneys can do is advise you. They counsel

you. The ultimate decision, of course, is
yours. This is your trial. And in this
situation you are rejecting their advice that
they give you, Have you had enough tine to

make this decision?
THE DEFENDANT: Yes.

THE COURT: Are you sure this is what you
want to do?

THE DEFENDANT:  Yes.

THE COURT: You understand that by
putting this witness on the stand, questions
may be asked that may give M. Donnelly the
opportunity to dwell into other issue that

. woul d not ot herw se cone before the jury? |
don't know what this witness is going to say.
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VR. CAZEL: Me neither.

THE COURT: | don't know what it is, but
you understand this may bring other issues up
or give M, Donnelly the opportunity to cross-
examne him or present wtnesses in rebuttal
t hat otherwi se would not have cone out.

THE DEFENDANT: No, it's all right.

THE COURT: You sure this is what you
want to do now?

THE DEFENDANT:  Yes.

THE COURT: Have you had sufficient time
to make this decision or think about doing
this?

THE DEFENDANT:  Yes.

THE COURT: Have you spoken to counsel,
spoken to your parents, whoever else it mght
be regarding the issue of putting this wtness
on the stand?

THE DEFENDANT:  Yes.

THE COURT: Are there any questions you
have whatsoever?

THE DEFENDANT: No.

THE COURT: This is what you want to do.

THE DEFENDANT:  Yes.

THE COURT: Anyone forced you, threatened
you or prom sed you anything in order to have
you nmake this decision?

THE DEFENDANT: No.

THE COURT: To put this witness on the
stand? Ckay. Very well.

MR, CAZEL: Yes, Sir.

(Thereupon, the following proceedings
were resumed within the hearing of the jury:)
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THE COURT: Next witness, please.

MR. CAZEL: Your Honor, we would call
Mark Lopez at this tine.

(T 2945-48).

Thereafter, Mark Lopez testified that he was in jail for a
violation of probation and shared a cell wth Appellant for four
mont hs. He also testified that Appellant was "a good guy," and
that Appellant had obtained his GED and was taking art classes, (T
2949-50). On cross-examnation, M. Lopez testified further that
the underlying offense for his VOP was resisting arrest with
vi ol ence. In addition to violating the provisions of his house
arrest, M. Lopez had been arrested for sexual battery on a 16-
year-old victim and was facing 25 years to life in prison. (T
2950-52) .

In this appeal, Appellant clains that, by allowing himto
dictate which witnesses to call, the trial court permtted
Appellant to act as co-counsel w thout conducting a Earetta
hearing. Brief of Appellant at 73-74. In order to trigger a
Faretta inquiry, however, a defendant nust nmake an unequi vocal
request to represent hinself. State v. Roberts, 677 So. 2d 264,

265 (Fla. 1996) (finding request for co-counsel did not anount to

unequi vocal request to represent self). Appellant made no such
request. VWile his decision to call a wtness against counsels'
advice created a conflict in strategy, it did not equate to an

unequi vocal request to represent hinself. Absent such a request,

the trial court had no duty to make a Faretta inquiry.
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After consulting with counsel, Appellant decided that he
wanted to call a witness in his behalf during the penalty phase.
The trial court cautioned Appellant as to the State's ability to
cross-examne the wtness and noted counsel's displeasure, but
Appel I ant  remai ned unnoved. At that point, defense counsel was
faced with a strategic decision: appease Appellant and call the
witness, or risk alienating Appellant and refuse to call the
W t ness. They made the decision to call the wtness. Appellant
should not now be able to fault the trial court (or counsel) for
doi ng what he insisted on doing. If any error occurred by
Appellant's decision to call WMark Lopez, it was invited by
Appel  ant and shoul d not be charged against the court (or counsel).

See Rose v. State, 617 So. 24 291, 294 (Fla. 1993) (finding

defendant's decision to pursue defense of innocence precluded claim
that counsel was ineffective for failing to pursue defense of

insanity or intoxication), cert. denied, 114 S. C. 279, 126 L. Ed.

2d 230 (1994): Thompson V. State. 648 So. 2d 692, 694-95 (Fl a.

1994), cert. denied, 115 S. C. 2283, 132 L. Ed. 2d 286 (1995).

In Blanco v. State, 452 So. 2d 520 (Fla. 1984), a simlar

situation occurred wherein Blanco insisted on calling two w tnesses
during the guilt phase against his counsel's advice. The trial
court, after questioning Blanco extensively, ultimately ruled that
Blanco could present the w tnesses over counsel's objection.
Blanco then challenged the trial court's ruling on appeal. In

rejecting Blanco's claim this Court held that "the trial court did
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not err in allow ng [Blanco] to present w tnesses. The ultimate
decision is the defendant’s ” Id. at 524.%

Even if the trial court did err in allowng Appellant to call
a witness over defense counsel's objection, this Court should
neverthel ess affirm Appellant's sentence of death. Wile M.
Lopez' credibility was seriously inpeached with his crimnal
history, such information had no relation to Appellant. Mor e
inportantly, M. Lopez' favorable testinony was cunulative to that
of other defense wtnesses. For exanple, Appellant's brother
testified that Appellant was generous and kind (T 2963), and Deputy
Greetham testified that  Appellant had adjusted well to
incarceration and was involved in a self-help program of sone sort
(T 2974-75). Thus, there is no reasonable probability that the
outcome would have been different absent M. Lopez' testinony. See

State v, DiGuilio, 491 So. 2d 1129 (Fla. 1986).

11 Blanco challenged in federal court defense counsels'
effectiveness for allowng Blanco to dictate their strategy, but
the Eleventh Circuit declined to analyze "the precise errors that
m ght have been made by counsel,” and instead analyzed any actual
prejudice caused by the alleged error. It found none since the
Wi tnesses' testinmony was cumul ative and any effect of their
i mpeachment was harmess in light of the overwhelm'ng evi dence_ of
gullt. Blanco v. Sinaletarv, 943 So. 2d 1477, 1494-98 (1ith Gr.
1991].
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155UE XTI

VWHETHER THE TRIAL COURT | MPROPERLY APPLIED A
PRESUMPTI ON FOR DEATH AFTER FINDING THE
EXI STENCE OF ONE AGGRAVATI NG FACTOR
(Restated).

In the concluding paragraphs of its 43-page sentencing order,
the trial court nmade the follow ng coments:

In summary, this Court finds that there
are t wo (2) aggravating ci rcumst ances
applicable to this case which have been proven
beyond and to the exclusion of every
reasonabl e doubt. The Court finds two (2)
statutory and four (4 non-statutory
mtigating circunstances of [ittle weight were
proven by a preponderance of the evidence.
After independently evaluating all of the
evidence presented, it is this Court's
reasoned j udgnent t hat t he mtigating
circunstances do not outweigh the aggravating
ci rcunst ances.

On  Septenber 28, 1994, the Jury
recommended that this Court inmpose the death
penalty upon MARTIN PUCCIO by a majority vote
of (eight) 8 to four (4). This Court nust
give great weight to the jury's sentencing
recommendation. Tedder v, State, 322 So. 2d
908 (Fla. 1975). Death is presumed to be the

proper wenaltv when one (1) or nor e
aggravating circumgtances are found unless
thev are outweiuhed bv one or more mitigating
circumstances. Wite v. State, 403 So. 2d 331
{Fla, 1981).

The ultimate decision as to whether the
death penalty should be inposed rests with the
trial judge. Hov v. State, 353 So. 2d 826
(Fla. 1977). Additionally, the sentencing
scheme requires nmore than a mere counting of
the aggravating and mitigating circunstances.
It requires the Court to nmake a reasoned
judgnment as to what factual situations require
the inposition of the death penalty, and which
can be satisfied by life inprisonnent, in
light of the totality of the circunstances.
Flovd v. State 569 So. 2d 1225 (Fla. 1990);

Jackson v. State, 498 So. 2d 406 (Fla. 1986).
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Based upon the above analysis it is the
sentence of this court that you, MARTIN
PUCCIO, be sentenced to DEATH for the Murder
of Bobby Kent.
(R 3796-97) (enphasis added).
Appel | ant seizes on the underscored sentence to claim that the
trial court inproperly presuned that death was the appropriate

sentence where the State had proven at |east one aggravating

factor. Brief of Appellant at 75-77. It is clear from the order
in its entirety, however, that the trial court properly perforned

its function of independently weighing the aggravating and
mtigating factors. Not only did the trial court analyze each and
every aggravating and mitigating factor, but it performed its own
proportionality analysis before deciding that death was the
appropriate sentence in this case. Gven the depth of its
analysis, it cannot be said that the trial court failed to perform
its duty under the statute. Therefore, this Court should affirm
Appel l ant's sentence of death for the premeditated murder of Bobby

Kent .
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| SSUE XI |

WHETHER THE | NSTRUCTI ON ON THE HAC AGGRAVATING
FACTOR WAS UNCONSTI TUTI ONAL (Rest at ed).

Prior to trial, Appellant challenged the constitutionality of
the HAC aggravating factor and its attendant instruction and
proposed an alternative instruction. (R 3381-85, 3616, 3618). At
a hearing on the motion, the trial court denied the notion wthout
prejudice to resubmt the proposed instruction during the penalty
phase charge conference. (T 226-28; R 3477). Def ense counsel
renewed his request at the charge conference, but it was denied.
(T 2815-16). The trial court gave the newy anended instruction.
(T 3071-72).

In this appeal, Appellant renews his challenge to the
constitutionality of the HAC instruction given in this case. Brief
of Appellant at 78-80. Nowhere in his brief, however, does he even

acknow edge that this Court has repeatedly rejected his argunent.

E.g., Rolling v, State, 22 Fla. L. Wekly s141, 147-48 (Fla. Mar.
20, 1997), and cases cited therein. Regardless, this factor would
survive under any definition of the terms, given that the victims
friends lured himinto the woods, repeatedly stabbed him broke his
neck, and slit his throat. Cf. Chandler v. Dugger, 634 So. 2d
1066, 1069 (Fla. 1994) (finding invalid HAC instruction harnmless in
bl udgeoni ng nurder of elderly couple where "this aggravator clearly
exi sted and, under any instruction, would have been found").  Thus,

this claim should be denied.
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| SSUE XII1

WHETHER THE  STATUTORY  MENTAL M TI GATI NG
FACTORS ARE UNCONSTI TUTI ONAL BECAUSE THEY
CONTAI N THE MODI FI ERS " EXTREME, "
"SUBSTANTI AL, " AND "SUBSTANTI ALLY" (Restated).

Prior to trial, Appellant noved to strike the adjectives
“extreme,” "substantial,"” and "substantially" from the "extrene
mental or enotional disturbance,” "extreme duress or substantial
dom nation,” and “capacity to appreciate” mtigating factor
I nstructions. He argued that the jury would reject any evidence
relating to those factors if the evidence did not rise to those
| evel s. (R 3578-79). At a pre-penalty-phase hearing, the trial
court denied the notion, (T 2782).

In this appeal, Appellant renews his claim nade below, but
again fails to acknow edge that this Court has previously rejected
this identical claim Brief of Appellant at 81-82. For exanpl e,

in Johnson v. State, 660 So. 2d 637, 647 (Fla. 1995), cert. denied,
116 S. . 1550, 134 L. Ed. 2d 653 (1996), this Court found that

this argument "rests on a fundanmental m sconception of Florida

n

| aw, because “[s]tatutory nental mtigators are distinct from

those of a nonstatutory nature." Simlarly, in Foster v, State,

614 So. 2d 455, 461 (Fla. 1992), gert. denied, 114 S. C. 398, 126
L. Ed. 2d 346 (1993), this Court found that the instructions as a
whol e adequately inforned the jury that it could consider nental
mtigating evidence even if it did not rise to the level of
"extreme" or "substantial." Here, the jury was given the standard

instructions for both nmental mtigators, and the catch-all
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provision. Thus, as in Foster, there is ™no reasonable |ikelihood
that the jurors understood the instruction to preclude them from
considering any relevant evidence." 614 So. 2d at 462. See also
Lemon v, State, 456 So. 2d 885, 887 (Fla. 1984), cert. denied, 469
U S. 1230 (1985).

Regardl ess, Appellant did not seek an instruction on, or argue
to the jury the applicability of, the "capacity to appreciate"
statutory mtigating factor, nor any |lesser standard of it as
nonstatutory mtigation. (R 3725-33, 3772-92; T 2825-29, 3014-23,
3058-70). And although the trial court refused to instruct the
jury on the "extreme duress or substantial domnation" mtigator,
it considered the victims domnation over Appellant .as a
nonstatutory mtigating factor. (R 3789-90). Appellant argued the
"extreme nmental or enotional disturbance" nitigator both as a
statutory and as a nonstatutory nitigating factor. (R 3725-33,
3773-78, 3789-90; T 3058-70). The trial court rejected it as a
statutory mtigator, but found it as a nonstatutory mtigator. (R
3773-78, 3788-90). There is no reason to believe that the jury did
not al so consider such evidence as a nonstatutory mtigating

factor. Therefore, this claim should be denied.
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| SSUE XIV

WHETHER THE TRIAL COURT ABUSED | TS DI SCRETI ON
IN REFUSI NG TO I NSTRUCT THE JURY ON | NDI VI DUAL

NONSTATUTORY M Tl GATI NG Cl RCUMSTANCES
(Restated).
Prior to the penalty phase, defense  counsel sought
instructions on several nonstatutory mitigating factors. (R3614-

15; T 2802-10). The trial court denied his request. (T 2814-15).
Appel lant clains that the trial court erred, but once again fails
to acknow edge that this Court has repeatedly rejected such claimns.

E.g., Finnev_v. State, 660 So. 2d 674, 684 (Fla. 1995), cert.

denied, 116 S. . 823, 133 L. Ed. 2d 766 (1996); Jones v. State,
612 So. 2d 1370, 1375 (Fla. 1992) ("[Tlhe standard jury instruction
on nonstatutory mtigators is sufficient, and there is no need to
give separate instructions on individual items of nonstatutory

mtigation."), cert. denied, 114 S. C. 112, 126 L. Ed. 2d 78

(1993); Robinson v. State, 574 So. 2d 108 (Fla. 1991), cert.

denied, 502 U S. 841 (1992). Since Appellant has failed to present
any new argument which woul d warrant reconsideration of this issue,

this Court should deny his claimand affirm his sentence of death.
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| SSUE XV
WHETHER THE TRIAL COURT ABUSED I TS DI SCRETI ON
I N ADM TTI NG HEARSAY STATEMENTS OF DEREK
KAUFMAN DURING THE GUILT PHASE (Restated).

During the State's case-in-chief, Kenneth Calanusa testified
that Appellant confessed his involvenment in Bobby Kent's murder to
himwhile they were in jail together. Anong other things, Calanusa
testified that Appellant told himthat after he stabbed Kent in the
stomach, Kent ran and he and Kaufman chased him  Appellant also
told him that while Appellant was cutting Kent's throat, "soneone
el se cane up and told himnot to do it like that, in that manner.
So he plunged the knife in the neck." (T 2108-11). Then,
according to Appellant, he and two other guys carried Kent to the
canal where one of the guys dropped him so he and Kaufman put Kent
into the water. (T 2111).

On  cross-exanination, Calanusa could not remenber if he had
told anyone that Appellant told him that he stabbed Kent in the
neck 30 or 40 tines. (T 2133). So defense counsel showed Cal anusa
hi s deposition testinony, and Cal anusa agreed that he told
Detective Miurray that Appellant told himthat "he plunged [the
knife] in his neck and it was going up and down (indicating)." At
that point, defense counsel asked Calanusa if he knew whether the
medi cal exam ner's exam nation would substantiate that statenent,
and Cal anusa said he did not know. (T 2134). Defense counsel then
asked, "Do you know if anyone has testified that they actually saw
M. Puccio do what you say he told you he did do?" Calanusa said

he did not know. (T 2134). Several questions later, defense
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counsel asked Calanusa, "Do you know of anyone has testified that

M. Puccio, in fact, 1is the one that helped carry the body?"
Cal amusa responded, ‘I have no idea. | have no way of know ng
that." Counsel then asked, “$o you don't know if there is anyone
that would substantiate what he said he told you?" Cal anusa
responded, ™“All | know is what he told me. I"m here to tell you
what he told ne." (T 2137-38).

Fol l ow ng another witness' testinony, the State indicated that
it wanted to call Detective Mirray to relate sworn statenents of
Derek Kaufman regarding Appellant stabbing Kent in the neck and
putting his body in the water. Cting to Walsh v, State, 596 So.

2d 756 (Fla. 4th DCA 1992), rev. denied, 605 So. 2d 1268 (Fla.

1992), the State argued that defense counsel had opened the door to
such testinony by its questions to Calamusa on cross-exam nation.
The State enphasized that it was offering the testimony to rebut
the inference that there was nothing to corroborate Cal anusa's
testimony when, in fact, Kaufman's statenments to Detective Mirray
woul d. The trial court took the issue under advisenent. (T 2163-
70).

Follow ng another wtness' testimony, the parties again
di scussed the propriety of Detective Miurray's testinony, which was
proffered to the court. (T 2184-95). As proffered, Detective
Miurray would testify that he took a statement from Derek Kaufnman on
July 19, 1993. In his statenent, Kaufman said he and Derek Dzvirko
carried Kent to the water's edge, but Dzvirko dropped Kent and

wal ked off, saying he could not do it. So Appellant helped Kaufman
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put Kent's body in the water. (T 2200-02, 2207). Kauf man al so
stated that Appellant stabbed Kent in the throat in lateral and
jabbing notions. (T 2202). According to Detective Mirray, when he
took cCalamusa’s Statenment on August 26, 1993, Cal anusa' s
description of who put Kent's body in the water and how Kent's neck
was cut was consistent with Kaufman's version. (T 2203-04). No
one else had provided that information, nor was it released to the
public. (T 2204-05).

After further discussion, the trial court found that defense
counsel had opened the door to such testinmony and rejected, based

on Walton v. State, 481 So. 2d 1197 (Fla. 1985), cert. denied, 493

U.S. 1036 (1986), counsel's <claim that such testinony would
constitute a Bruton violation. (T 2208-18) . Gven the trial
court's ruling, defense  counsel agreed to the cautionary
instruction proposed by the court which was given to the jury both
before and after Detective Miurray's testimony: "There is now going
to be testimony placed before you that is being offered not for the
truth of the statement, but merely as the statement pertains to the
testinmony of M. Calanusa." (T 2218-24, 2225, 2242, 2265).

In this appeal, Appellant clains that Detective Mirray's
testinony was "inadmssible hearsay not wthin any recognizable
exception,” including the co-conspirator hearsay exception, and
t hat defense counsel did not open the door to such testinony.
Brief of Appellant at 86-89. First, defense counsel never objected
on a hearsay basis; thus, this argunment was not preserved for

revi ew. See Tillman V. Sftate, 471 so. 2d 32 (Fla. 1985 ;
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Steinhorst v. State, 412 So. 2d 332 (Fla. 1982). Regardless, given

the discussions between the court and parties, and the cautionary
instructions given, it is clear that Kaufnman's statements through
Detective Murray were not adnitted for their truth. Rather, they
were admitted to show that the fact that they were made
corroborated Calanusa's testinony. Cf. Morgan_v. State, 520 So. 2d
105, 106-07 (Fla. 2d4 DCA 1988) (finding codefendant's statenent
implicating defendant adm ssible to show why detective questioned
defendant and not to prove truth of statement).

Second, contrary to Appellant's assertion, defense counsel
did, in fact, open the door to this line of questioning. To cast
doubt on Calanusa's veracity, defense counsel tried to attack the
plausibility of the version of events told to him by Appellant.
Initially, he asked whether the medical examner's testinony would
substantiate Appellant's statenent that he stabbed Kent repeatedly
in the neck. Then he asked whether any witness had testified to
seeing Appellant either stab Kent in a jabbing manner or throw his
body in the canal. Finally, defense counsel asked, "So you don't
know if there is anyone that would substantiate what he said he
told you?" This line of questioning clearly left the inpression
that Calanmusa fabricated statements Appellant allegedly told him
because (1) previous wtnesses contradicted or failed to
corroborate them and (2) no other witness could corroborate them
Since this inference was untrue, given Kaufman's identical
statements to Detective Mirray, the trial court properly allowed

the State to rebut the inference. See Walton v. State, 481 So. 2d
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1197, 1199-1200 (Fla. 1985) (finding that defense opened door to

adm ssion of codefendant's confession), cert. denied, 493 U S. 1036

(1986) ; Walsh v. State, 596 So. 2d 756, 756-57 (Fla. 4th DCA 1992)

(finding codefendant's conplete confession admssible to qualify,

explain or limt cross-exam nation testinony), rev. denied, 605 So.

2d 1268 (Fla. 1992); Morgan, 520 So. 2d at 106-07 (finding that
def ense opened door to adm ssion of codefendant's incul patory
statenent).

Appel lant cites to Tindall v. State, 645 So. 2d 129 (Fla. 4th

DCA 1994), and Thompson V. State, 615 So. 2d 737 (Fla. 1st DCA

1993), to support his argunent to the contrary, but neither are
availing. In Tindall, the district court found that the
investigating officer's testinony regarding the substance of
anonynmous witnesses' statements was not responsive to defense
counsel's question, and was thus not invited. | N Thompson, the
defendant nerely asked the |ead detective whom he obtained
information for the arrest warrant from not what the information
was. Thus, the State inproperly elicited the substance of the
i nformati on. In neither case, as here, did the defense |eave an
incorrect inpression with the jury which the State should have been
allowed to correct. Thus, neither case is anal ogous.

Were this Court to find, however, that Detective Mrray's
testimony relating Kaufman's statements was admitted in error,
Appellant's conviction and sentence should neverthel ess be
af firmed. Heat her Swallers and Derek Dzvirko were eyew tnesses to

the nmurder and detailed Appellant's i nvol venent in the
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conspi racy/ nur der. In addition, Tommy Strong related incul patory
statements Appellant made to him while in jail. Coupled with the
circunstantial evidence of Appellant's gquilt, the testinony of
these three witnesses would have, within a reasonable possibility,
more than anply supported a verdict of guilt even w thout Kenneth
Calanusa's testinony. Simlarly, these three wtnesses nore than
anply established Appellant's greater culpability for this nurder.
Thus, the admssion of Kaufman's statements, which the jury was
cautioned not to consider for their truth, was harnless beyond a
reasonabl e doubt . See Mrgan, 520 So. 2d at 107 (finding that,
even if codefendant's hearsay testinony was not admtted, evidence
of guilt was overwhelmng); State v. DiGuilio, 491 so. 2d 1129
(Fla. 1996). As a result, this Court should affirm Appellant's

conviction and sentence.

| SSUE XVI
VWHETHER THE TRIAL COURT ABUSED |TS DI SCRETI ON
I N ADM TTI NG HEARSAY STATEMENTS OF DEREK
KAUFMAN DURING THE GUILT PHASE UNDER THE CO
CONSPI RATOR HEARSAY EXCEPTI ON (Restated).

Prior to the testimony of Mchael Colletti during the State's
case-in-chief, defense counsel objected to any forthconng
testinony from Colletti which related any hearsay statements of
Der ek Kauf man. The State argued that the statenents were
adm ssible under the co-conspirator hearsay exception, and the

trial court agreed. (T 2160-63). Thereafter, Colletti testified

that he burglarized a house sonmetine in July 1993 and stole several
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guns.  Over defense counsel's hearsay objection, Colletti further
testified that Derek Kaufman called him several tines to obtain a
gun because he wanted "to go out with sone people and Kkill
somebody." (T 2173-74). Kaufman called him initially "around the
oth of July," but he had thrown the guns he had stolen into a |ake,
so he tried to get a gun from soneone el se, but his source had
already sold the ones he had. He spoke to Kaufnman again four or
five days later, and Kaufman asked him to go with them but he
t hought about it and decided not to. (T 2179-81).

At trial, Colletti could not remenber if Kaufman told him who
the intended victim was, but he knew from another source that the
victim was Bobby Kent, so he identified Kent as the victimin his
pretrial deposition. (T 2178). In exchange for the gun, Kaufnman
told Colletti that the victims best friend would "give" hima
house to burglarize. (T 2174, 2179).

In this appeal, Appellant renews his claim that Kaufman's
statenments were inadm ssible under the co-conspirator hearsay
exception "because there was no independent evidence (i.e.,
evidence apart from these hearsay statements) that Appellant was
involved in the conspiracy at this tine." Rather, according to
Appel lant, the State's evidence showed that his involvenment did not
begin until July 13. Brief of Appellant at 90. In Slater V.
State, however, the First District held the follow ng:

In establishing a conspiracy the state
may adduce evidence of related transactions
bet ween or anong other co-conspirators not

wi thstanding that all alleged conspirators
were not privy to that transaction if it is
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established that that transaction is part of

the overall conspiracy. . . . As an exanple,
two parties nmay agree to commt an illegal
act: If, thereafter, a third party joins in

the agreenent, the original agreement nmay be
proved in the trial of the third party
notw thstanding that he was not a party to the
initial agreenent.

356 So. 2d 69, 70-71 (Fla. 1st DCA 1978).

Here, the State established through the testinony of Heather
Swallers and Derek Dzvirko that Lisa Connelly and Alice WIlis
wanted to kill Bobby Kent. The initial plan was for Lisa and Alice
to take Kent out to Weston and shoot him \Wen they were unable to
carry out that plan, they then discussed other ways to kill Kent.
At some point, the plan became for the group to take Kent out to
West on and bl udgeon and/or stab himto death. Al though Heather and
Dzvirko could only relate Appellant's direct involvement beginning
on July 13, Colletti's testinony established that Appellant becane
involved in the plan well before July 13. From Colletti's
testinony it is obvious that Appellant was involved in the original
plan to shoot Kent. Since the overall conspiracy included both the
plan to shoot Kent, as well as the ultimate plan to bl udgeon/stab
him Kaufman's hearsay statenents to Colletti were adm ssible

agai nst Appellant to prove the conspiracy and, in turn, the murder.

Sl at er 356 So. 2d at 70; Echols v. State, 484 So. 2d 568, 573

(Fla. 1985) (finding admssible taped conversation between
undercover officer and codefendant as evidence of preneditation
where codefendant related reason for plan to kill wvictim, cert.

denied, 479 U.S. 870 (1986); Timultv v. State, 489 so2d 150, 152-
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53 (Fla. 4th DCA 1986) (finding independent evidence through
testinmony of two co-conspirators sufficient to admt hearsay
statenents of other co-conspirator against defendant in first-

degree nurder case), rev. denied. 496 So. 2d 144 (Fla. 1986).

Appel lant cites to two cases to support his contrary position,
neither of which are availing. In State v, Edwards, 536 So. 2d
288, 294 (Fla. 1st DCA 1988), the alleged conspiracy to traffic in
cocaine involved only two peopl e--Edwards and Her nandez. The
undercover police officers dealt with only Edwards in setting up a
transaction. Hernandez did not becone involved until later. Since
a conspiracy requires an express or inplied agreement between two
or more people, none of whom are police officers or informants, the
"conspiracy" did not begin until Hernandez becane involved. Thus,
any initial conversations between Edwards and the police could not
be used agai nst Hernandez.

Here, however, as previously discussed, the conspiracy
involved at least Lisa Connelly and Alice WIlis prior to

Appel lant's confirned involvenent on July 13. Thus, under Slater

conversations between co-conspirators during the course, and in
furtherance of, the conspiracy are adm ssible against all co-
conspirators. As a result, the conversation between Colletti and
Kauf man were adm ssi bl e.

In More v. State, 503 So. 2d 923 (Fla. 5th DCA 1987), the

second case relied upon by Appellant, two conversations occurred
between a codefendant and a police informant prior to the

trafficking transaction in question, and one conversation occurred
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between the defendant, the police informant, and a co-conspirator
after the defendant's arrest. As in Edwards, the conversations
between the co-conspirator and the police informant were not nade
"during the course of" a conspiracy, since there were not two or
more people conspiring to commt a crine. gSee also State v BRrea,
530 So. 2d 924, 926 (Fla. 1988) ("A statenent nade by an informant
is not nade by someone acting in concert with the defendant and
does not fall wthin the class of statenents which may be
considered admssions."). And the conversation after their arrest
are not considered "during the course and in furtherance of" the
conspiracy. Moore, 503 so. 2d at 924 (“[T]lhe statements made by
conspirators after conpletion of the crime, and hence after the
conspiracy, do not neet the statutory requirenent that such
statements, to be admissible, nust be nade 'during the course, and
in furtherance, of the conspiracy."'). Thus, none were admssible
against More. Moore is clearly distinguishable from the present
case.

Next, Appellant clainms that Colletti's testimony was
i nadm ssible "because there was no predicate evidence that the
hearsay conversation related to the plot to kill Bobby Kent."
Brief of Appellant at 90-91. As noted, the original plot was to
take Kent to Weston and shoot him According to Swall ers and
Dzvirko, Lisa Connelly and Alice WIlis actually attenpted to carry
out that plan, (T 1655, 1837). Such evidence established the
"predicate evidence" that this plot existed and that Kaufman's

attenpt to obtain a gun from Colletti related to this plot. Just
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because Swallers and Dzvirko did not learn of this plot until July
13 or later does not nean that the plot was not hatched earlier in
time. Cobviously it was since Kaufman was attenpting to obtain a
gun to kill Kent. Cf. slater, 356 So, 2d at 70; Echols, 484 So. 2d
at 573; Tinultv, 489 So. 2d at 152-53.

However, even if Kaufman's hearsay statenments were inproperly
admtted, Appellant's conviction should nevertheless be affirned.
O her perm ssible evidence clearly established that Appellant
wanted to kill Kent, that he provided weapons for that purpose (a
knife and a metal rod), that he participated in the ruse to lure
Kent to the renote \Wston area, that he stabbed Kent, that he
helped throw Kent's body in the water, and that he provided the
victims father and the police false information to conceal the
crime. Thus, even w thout Colletti’s testinony, there is no
reasonabl e possibility that the outcone would have been different.

State v, DiGuilio, 491 So. 2d 1129 (Fla. 1986). Consequently, this

Court should affirm Appellant's conviction for the first-degree

murder and conspiracy to commit first-degree nurder of Bobby Kent.

| SSUE XVI |

VWHETHER THE STATE COWMMENTED DURING I TS GUILT-
PHASE CLOSI NG ARGUMENT ON APPELLANT' S POST=
ARREST SILENCE (Restated).

During his closing argunent, defense counsel argued that

Kenneth Cal anusa and Tommy  Strong, who related inculpatory
statenents Appellant made to them in jail, obtained the substance

of their information from other sources prior to giving their sworn
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statenents. (T 2664-67). In rebuttal, the State nade the
foll owing comments:

Heat her Swal | ers. Well she never told
the officer, at the tine that he took a

statenent from her. The answer to this
question is, she never implicate[d] Marty at
all.

“You have to ask the question, and what
was interesting is they brought out the fact
that M. Dzvirko never made a statenment when
he was arrested until six nonths later when he
gave one to our office.

Ms. Swallers gave a statenent initially
when she was arrested, but she never
implicated M. Puccio until six nonths |ater
after she pled guilty.

M. Puccio never gave a statenent --

(T 2681).

At that point, defense counsel objected, and the parties went
sidebar. One of Appellant's attorneys said, "Comment on his right
to remain silent. That's a mstrial." And his other attorney
said, “I have to nove for a mstrial." (T 2682). Thereafter, the
prosecutor tried to explain that, had defense counsel |et him

conplete his sentence, his coment would have been that no one

including Appellant, had made a statement prior to Calanusa's and
Strong's statenents that Appellant stabbed the victimin the
stomach; thus, they had to have gotten that information from
Appel lant. The trial court took the motion under advisenment until
after the State's argunent so it could review the statenent in
cont ext. (T 2682-83). Thereafter, the State continued its

argunent before the jury:

[




The statenent M. Puccio gave to the
Hol | ywood Pol i ce Departnent, he never
mentioned, certainly, being at the scene of
the crime or striking Bobby Kent in the
abdomen.

So we don't have any information at the
tine that Ken Calamusa and Tommy Strong comne
forward and gave this information about Marty
Pucci o stri king Bobby Kent in the abdonen.
Nothing in the transcript, any where.

So where does that information come fronf

It conmes from Marty Puccio, the statenent
that he gave them in the jail. And that was
brought out several tines in argument and
exam nation.

Ms. Swallers, you never nentioned M.
Puccio in your original statenent to the
police.

No, | did not.

M. Dzvirko, you never provided a witten
statenent to the police?

No, | did not.
So when we talk about the credibility of
Tommy Strong and Ken Cal anusa, where is that
information comng fron®
From M. Puccio.
(T 2683-84).

Followng the State's rebuttal argunent, the trial court had
the reporter read the State's original comments back. I't then
noted that defense counsel interrupted the prosecutor in mid-
sentence, "which is a substantial factor that needs to be

consi dered. " (T 2729-30). The State again explained the context

of its argunent, but defense counsel insisted that the State
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comented on Appellant's post-arrest silence. Thereafter, the
trial court ruled as follows:

See the problem is that the defense, by
objecting as rapidly as they did, did not give
the State the opportunity to finish their
sentence. That's the problem we're dealing
with here.

The issues that M. Dzvirko’s testinony,
NG, Swallers’ testinony, as well as M.
Calamusa’s testinmony and the attack that was
made on the veracity of those individuals and
their testinmony, the statenents, and as M.
Donnelly after the objection at sidebar
clearly indicated to the jury was that the
statenent that M. Donnelly was in the process
of making when interrupted was that M. Puccio
never gave a statement inplicating hinself.

Clearly the evidence shows that M.
Puccio made and gave a statenent to the
Hol | ywood Police Oficers, so the objection
taken in its entirety and in context is not a
valid one. And the notion for mstrial is
accordi ngly deni ed.

(T 2732-33).

In this appeal, Appellant maintains that the State's partial

comment was a comment on his post-arrest silence. Brief of
Appel l ant at 91-93. Initially, the State submts that Appellant
failed to preserve this issue for review. "The proper procedure to

take when objectionable coments are made is to object and request
an instruction from the court that the jury is to disregard the
remarks." Duest v. State, 462 So. 2d 446, 448 (Fla. 1985). See
also Parker v, State, 641 So. 2d 369, 376 & n.8 (Fla. 1994)

(applying Mwest)e ov er , "both a motion to strike the allegedly
I mproper [comrents] as well as a request for the trial court to

instruct the jury to disregard the [comments] are thought to be
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necessary prerequisites to a notion for mstrial." Palmer v.
State, 486 so.2d 22 (Fla. 1st DCA 1986). Here, Appellant failed to
satisfy his burden.

Regardless, as the trial court found, the State's comrents, in
context, were in fair reply to defense counsel's preceding
argunent . Contrary to Appellant's contention, they were not fairly
susceptible of being interpreted as a coment on Appellant's post-
arrest silence. After all, as the court noted, Appellant gave a
statement to the police. The State's point was that Appellant did
not incrimnate hinself; thus, Strong and Calanusa did not obtain
information about the murder from Appellant's post-arrest, pretrial
st atenent. Moreover, any inpropriety in the initial coment was
i mredi ately cured by the prosecutor's following remarks. sece
Morris, 456 So. 2d at 479-80. Thus, the trial court did not abuse

its discretion. gee Breedlove v. State, 413 So. 2d 1, 8 (Fla.),

cert. denied, 459 U S. 882 (1982).

Nor would the State's comment constitute harnful error given
the quality and quantity of permssible evidence against Appellant.
Both Heather Swallers and Derek Dzvirko gave eyew tness testinony
inmplicating Appellant in the conspiracy/ nurder. Appel l ant  al so
made incul patory statements to two jail innates. Thus, even had
the State not made the conment, there is no reasonable possibility
that the verdict would have been different. See State v, DiGuilio,

491 so. 2d 1129 (Fla. 1986).
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| SSUE XVI | |

WHETHER THE TRIAL COURT ABUSED I TS DI SCRETI ON
IN ADM TTI NG DURI NG THE GUI LT PHASE THOVAS
LEMKE’S TESTIMONY REGARDING A CALL FROM
SOVEONE NAMED ‘ MARTY" (Restated).

During the guilt phase, the State called Thomas Lenke as a
Wi t ness. M. Lenke testified that he was a friend of Derek
Kauf man. (T 2085). M. Lenke did not know Appellant. (T 2086).
Wien the State asked M. Lenke if he had a conversation wth
Appel | ant, defense counsel objected because the State had failed to
establish how M. Lenke knew whom he was talking to. The trial
court sustained the objection until the State laid a proper
predi cate. (T 2086). Thereafter, M. Lenke testified that he
recei ved a phone call from soneone who identified hinself as
"Marty," and who told himthat Derek was in jail. M. Lenke asked
"Marty" where Derek was, gave "Marty" his beeper nunber, and told
"Marty" to call himback. M. Lenke called Derek, who told himto
tell "Marty" to turn hinself in, and M. Lenke relayed the message
when he talked to "Marty" later. (T 2086-88).

Wien the State asked M. Lenke to relate the substance of the
first conversation with "Marty," defense counsel objected again to
the lack of predicate, which the trial court overruled. (T 2088).
M. Lenke then testified that "Marty" informed himof Derek's
arrest and told him that he wanted to |eave the state because he
was "wanted for questioning.” (T 2088-89). After M. Lenke
verified Derek's arrest, "Marty" paged him and M. Lenke returned

his call. During this second conversation, M. Lenke offered to
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try to get noney for "Marty" to |eave town. (T 2089-91). They
spoke three or four times that day, which was a Mnday, and M.
Lenke relayed Derek's message that "Marty" should turn hinself in.
(T 2095-98). M. Lenke stated in his deposition that "Marty"
identified hinmself as "Marty Puccio,” but he did not have a
recollection at trial that "Marty" provided his last nane. (T
2092-95) .

In this appeal, Appellant maintains that the State failed to
lay a proper predicate because "Lenke could not connect Appellant's
voice to that of the phone caller because he had never heard
Appel lant's  voice before." Brief of Appellant at 93-94.
Circunmstantial evidence, however, established the requisite nexus.
First, Appellant's name is Martin "Marty" Pucci o. The caller
identified himself as "Marty" or "Marty Puccio." The caller told
M. Lenke that Derek was in jail. M. Lenke called Derek,
confirmed that Derek was in fact in jail, and obviously had a
conversation about Marty because Derek told M. Lenke to tell Marty
to turn hinself in. G ven the circunstantial nature of these
facts, the trial court properly admtted M. Lenke's testinony.

See Zeialer v State 402 So. 2d 365, 374 (Fla. 1981) (“([T)elephone

conversations are conpetent evidence provided that the identity of
the person with whom the conversation was had is established by
direct evidence, facts or circumstances. . . . Although Smth did
not positively testify that the person with whom he spoke was
defendant, other facts and circunstances provided the basis for the

conclusion that defendant was the person with whom Smith spoke."),
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cert, denied, 455 U S. 1035 (1982). The conpl et eness of M.

Lenke's identification of the caller goes to the weight rather than
the admssibility of the evidence. Id.

Even if the State did not sufficiently identify the caller,
any error in the admssion of M. Lenke's testimony was harness
beyond a reasonable doubt. M. Lenke's testimny related only to
statenments nmade by Appellant well after the nmurder to show a
consciousness of quilt. Gven the other significant direct
evi dence of Appellant's guilt, there is no reasonable possibility

that the verdict woul d have been different had M. Lenke never

testified. See Manuel v. State, 524 So. 2d 734, 736 (Fla. 1st DCA

1988) . Therefore, Appellant's conviction should be affirned.

| SSUE Xl X
VWHETHER THE TRIAL COURT'S EXTRANEQUS COMMENTS
DURING VO R DI RE REGARDI NG THE REASONABLE
DOUBT STANDARD VI TIATED THE ENTIRE TRIAL
(Restated).

At a pretrial hearing, the trial court informed the parties
that it intended to explain trial procedure to the jury panel prior
to jury selection. Included in this explanation wuld be a rather
detailed explanation of the concept of reasonable doubt. Defense
counsel asked for a copy of the witten instructions, and the trial

court told the parties to review them and nmake any objections prior

to the trial. (T 290-311). The record reveal s that defense
counsel possessed a copy of the instructions two days |later. (T
359). The day before jury selection, defense counsel indicated
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that he had read the instructions and had no objection to them
The trial court discussed specifically the comments on reasonable
doubt and, again, defense counsel indicated that he had no
objection to them (T 754-68). After the trial court nade the
coments to the jury panel, it called the parties sidebar for any
obj ections, and defense counsel had none. (T 912).

Now, on appeal, Appellant clains that the trial court's
comments on reasonabl e doubt mnimzed the standard and "di m ni shed
the reliability of both the guilt and penalty determnation."
Brief of Appellant at 94-97. Despite repeated opportunities,
however, Appellant failed to object to the coments, and thus

failed to preserve this issue for review See State v Wlson 22

Fla. L. Wekly s2, 3 (Fla. Dec. 26, 1996) (citing Archer v. State,
673 So. 2d 17, 20 (Fla.), _cert. denied, 117 S. C. 197 (1996)). In

any event, this Court evaluated sinilar comrents in Wlson and
found such comments not inproper, nmuch |ess fundamental error.

Therefore, this claim should be denied.

1SSUE XX

VWHETHER THE TRIAL COURT ABUSED | TS DI SCRETI ON
IN DENYING APPELLANT'S MOTION FOR NEW TRI AL
BASED ON ALLEGEDLY NEWY DI SCOVERED EVI DENCE
(Restated).
In a supplemental notion for new trial, filed on Cctober 26,
1994, almost a nonth after the conclusion of the penalty phase,
defense counsel clained that he obtained at a death penalty

sem nar, subsequent to the penalty phase, a confidential nental
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health report relating to Heather Swallers. In this report, which
was provided to Swallers' attorney on January 27, 1994, Dr. Vicary
related the substance of Swallers' statenents to the police, which
did not include any reference to Appellant. In addition, the
doctor indicated that Swallers suffers from Manic/Depressive
Disorder, a mmjor mental disorder, and that she has a history of
fam |y disturbance and substance abuse. Defense counsel contended
that had he had the report at the time of trial "he would have been
prepared to cross-examne the witness at greater length about her
menory | apses and other matters associated with Dr. Vicary's
di agnosi s which included, a history of drug and al cohol abuse." In
addi tion, defense counsel contended that he would have called Dr.
Vicary to inpeach Swallers' testinony "inasmuch as his evaluation
cast serious doubts upon her credibility as a wtness, including,
but not limted to, her ability to recall events, especially
statements she allegedly attributed to the defendant. Clearly, his
eval uation strongly asserts her 'suggestibility,' and infers that
she may be incapable of independent thought, l|et alone independent
recol lection.” (R 3652-55, 3656-65).

At Appellant's allocution hearing prior to final sentencing,
defense counsel presented the testinmony of Dr. Day, Appellant's
mental health expert, who testified that he reviewed Dr. Vicary's
report. (T 3130). From the report, he opined that Swallers'
ability to organize and interpret menories, and her ability to
place a value on them would have been ‘disrupted" by her history

of drug and alcohol abuse, although he was not sure whether her
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specific menory functions would have been disrupted. (T 3132).
Wien questioned further on cross-exam nation, he testified that he
was not talking about menory loss or nenory |apse, but rather her
reaction in stressful situations. (T 3136-37).

During argument on the motion for new trial, the trial court
noted that Swallers provided a 188-page sworn statenent to the
prosecutor three weeks after the report, during which she related
in detail her drug use, famly problems, and nenmory of the events
surrounding the nurder. It also noted that Swallers gave a two-day
deposition prior to trial, which was contained in 477 pages of
transcript, during which she was questioned extensively about every
subj ect i magi nabl e. (T 3218-20). Def ense counsel conpl ai ned,
however, that he was restricted at trial from questioning Swallers
about her history of drug and al cohol abuse, and had the trial
court been aware of the report, it mght have been |ess
restrictive. According to counsel, he would also have inpeached
Swal lers with the fact that she did not inplicate Appellant in her
di scussions with Dr. Vicary. (T 3220-27).

The State responded that Swallers did, in fact, inplicate
Appellant in her original statenent to the police; that Swallers
was asked at her deposition about menory |apses and what affect
drugs and al cohol had on her; that only questions at trial relating
to Swallers' use of drugs or alcohol at the tinme of the crine were
relevant; and that Swallers inplicated Senmenec as the actual
killer, rather than Appellant, and thus any further inpeachnent

woul d not have affected the outconme of the trial. (T 3227-35).
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At the hearing and in a later witten order, the trial court
deni ed the supplenental notion for newtrial, finding (1) that
Swal lers, evaluation by Vicary and Vicary's subsequent report were
confidential at the time of Swallers' deposition when she denied
talking to anyone el se about the crime, (2) that Swallers testified
at her deposition to the effect of drugs upon her, (3) that
Swal l ers consistently testified that she did not use drugs on the
ni ght of the nurder, (4) that Swallers testified at trial that she
never saw Appellant kill Kent or have a knife at the scene,
al though Swallers testified that Appellant told her at the beach
that he stabbed Kent in the chest, (5) that Swallers was not, as
the defense contended, "the main witness for the state,,, and (6)
that the defense was put on notice of the substance of the
information in Dr. Vicary's report through Swallers, statement to
the prosecutor, deposition, and trial testinony. (R 3694-3701; T
3237-38). Relying on WIlliamson v. Duagger, 651 So. 2d 84 (Fla.

1994), cert. denied, 116 S. C. 146 (1995), the trial court found

that "the issues raised by Dr. Vicary's report are cumulative and
i npeachment evidentiary matters, which would not probably produce
an acquittal on retrial.,, (R 3701).

In this appeal, Appellant renews his clainms that he could not
have discovered Dr. Vicary's report at the tinme of trial and that
the information contained therein, if presented, would probably
produce an acquittal on retrial. Brief of Appellant at 98-99, The
State subnits that the trial court's rulings were proper.

Initially, a distinction nust be made between the report itself and
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the substance of the information contained therein. As the report
indicated, Dr. Vicary evaluated Heather Swallers in a confidential
manner . (R 3656). Until that confidentiality was waived, which
apparently occurred for the first time at the sem nar subsequent to
Appel l ant's penalty phase, any conversations or report flowing from
that evaluation would have been unavailable to Appellant's counsel.
Even if he had obtained it somehow, absent a waiver, he would not
have been able to use it at trial. Nor would he have been able to
present the testinony of Dr. Vicary.

However, as the trial court found, the substance of the
information contained in the report was either known Dby defense
counsel or could have been discovered. Def ense counsel had
Swal lers' lengthy statement to the prosecutor and her even nore
detailed deposition testinony, in both of which she described her
famly history, her drug and alcohol history, her recollection of
the events surrounding the nurder, and the effect of drugs on her
menmory. Thus, to the extent counsel did not have enough
information relating to these areas, he could have obtained it by
asking additional questions.

As for the effect of the report or the information in the
report on Appellant's ability to inpeach Heather Swallers, the
record reveals that defense counsel inpeached Swallers wth the
fact that she did not inplicate Appellant until she had reached an
agreenent with the State. (T 1719-28). \Wen he tried to question
Swal | ers about her "experience with drugs,"” the trial court ruled

that it would give counsel a little latitude" and allow
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questioning within a nonth preceding the nmurder, but cautioned
counsel not to dwell on it. (T 1733-36). Thereafter, defense
counsel questioned Swallers about her hospitalization and about
Donny Senenec's use of drugs, and then noved on to sonething else.
(T 1737-38). By his own choice, counsel did not question Swallers
about her use of drugs during the nonth preceding the nurder or,
more inportantly, during the evening of the nurder or during her
testimony at trial. As the trial court was aware, evidence of drug
use is inadmissible unless it relates to use at the time of the
event the witness is testifying about or use at the time the
witness is testifying, or if it is shown by other relevant evidence
that the prior drug use affects the witness' ability to observe,
remenber, or recount. Edwards V. State 548 So. 2d 656, 658 (Fla.
1989). Here, defense counsel offered no other relevant evidence at
the trial to justify inpeaching her with drug use unrelated to the
event or to her testimony. Gven that she had recounted her drug
use in detail in her pretrial statement and deposition, counsel had
sufficient opportunity to do so, and had no need to rely on
Vicary’s report for such information.

Moreover, as the trial court related, the evidence against
Appel lant  was "nothing short of overwhelmng." (T 3238). And
Heather Swallers was not the State's "key witness." In fact, as
the trial court noted, Swallers did not see Appellant do anything
to the victim (R 3700-01). Rather, Derek Dzvirko testified that
he saw Appellant stab Kent, and Kenneth Calanusa and Tommy Strong
testified that Appellant told them he stabbed Kent. Thus, in Iight
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of this other credible testinony, the trial court properly denied
Appel lant's supplemental nmotion for new trial, since even if the
report were not discoverable there is no reasonable probability
that the information in the report would produce an acquittal on
retrial. See WIliam 651 So. 2d at 88-89. Therefore, this
Court should affirm Appellant's conviction and sentence for the

murder of Bobby Kent.
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CONCLUSI ON

Werefore, based on the foregoing arguments and authorities,
the State requests that this Honorable Court affirm Appellant's

conviction and sentence of death,

Respectfully submtted,

ROBERT A. BUTTERWORTH
Attorney GCeneral
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