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INTRODUCTION

The appellant was the defendant and the appellee the

prosecution, State of Florida, in the lower court, The parties
will be referred to as they stoodin the trial court, The record
on appeal wll be referred to by the letter ®r». The trial

transcripts will be referred to by the letter wpn_ Al enphasis is

added unless otherw se indicated.




STATEMENT OF THE CASE

Marshall Gore was indicated on one count of First Degree
Murder and one Count of Arnmed Robbery, in violat:ion of F.S.
782.04(1) and 812.13, respectively (R 103).

Ex parte Order to Appoint Defense Expert was filed May 3, 1990
(R. 20-21).

Order Appointing Defense Expert was filed May9 19291 (R. 29-
30).

Notice of Intent to Rely on Evidence of O her crimes, Wrongs,
or Acts was filed October 30, 1991 (R 44).

Motion to Conpel and Anmended Motionto Conpel were filed
Novenmber 13 and 21, 1991, respectively (R 4%5=48).

Notice of Intent to Rely on Evidence of O her ¢crimes, Wongs,
or Acts was filed February 24, 1992 (R. 59).

Def endant's Mdtion to Preclude the State of Florida From
Seeking the Death Penalty or Alternative Relief Based onthe
State's Failure to Provide Adequate Resources was filed Novenber 3,
1992 (R. 83-85).

Notice of Interlocutory Appeal was filed May5 1995 (R. 169).

Requested Jury Instructions Regarding Grcunstantial Evidence
was filed May 10, 1995 (R. 234).

Judgnent of Quilty as charged was filed May1l,1995(R. 238~

239).




Defendant’s Sentenci ng Memorandum wasfiled June 1%, 1995 (R.
325-328).

Sentenceas to Count I of the Indictnent was filed June 30,
1995 sentencing Marshall Gore to thedeath Penalty (R.332-340).

Three Sentencing Menoranduns were filed; one on June 30, 1995,
and two onJuly 3, 1995 (R 332-340, 342-352, 353-356).

Noti ce of Appeal was filed July 26, 1995 (R 1357-3%8).

This appeal fallows.

Erd




STATEMENT OF THE FACTS

At Marshal|l Gore‘strial, the follow ng testinony, and facts
ware presented:

Marshal | Gore was offered a plea wherein the State sffered him
one life termto be served concurrently with the first of fivelife
terns arising from the 1988 case with credit for the seven years
served by M. Gore with the State's closing out all remaining cases
a:;ainst him (T. 218%).

The plea offer was relayed to Gore who rejected =ame (T. 216).

During voir dire, when questioning prospective Turor Demery,
the State gave specific exanples of what woul d constitute first
degree nurder and asked the jury panel if "anyone disagreed with
it (T. 287-289).

Gore inforned thecourt that he di sagreed with the jury
Strikes that his counsel had been neking thusfar (T. 363).

The prosecution noved to back strike Juror Torres and Gore’s
counsel Cbjected to the strike arguing that the State was striking
Juror Torres on the basis of race (T. 371). The court granted the
State's notion to strike Juror Torres (T. 371).

Gore’s counsel requested that the jury panel be sequestered

which motion was denied (r. 375).




Gore’s counsel moved for a continuance based on the fact that
Gore had not received any of his legal materials and as a result
woul d be unable to assist counsel in the preparation of cross-
exam nation of the witnesses (T. 384). The court denied the motion
(T. 384).

at that point, Gore inforned the g¢ourt that there was a
conflict; however, the courtignored Gore’s statement (T, 385).

O ficer Norman shipes, Metro-Dade Police Department, testified
for the State that on March 16, 1988, while driving through the
aFea of s.w. 244th Street and S.W 214th avenue, pade County, he
saw a blue tarpaulin laying just off the edge of the road IT. 396-
399) . The witness stopped his car by the blue tarp, and lifted a
corner of it at which tine he saw what appeared to he the leg of a
deceased white female (T. 400).

Dr. Roger Mittleman, Associ ate Medical Examiner fur Dade
County, testified that on March 16, 1988, he responded to the scene
out on S.W. 244th Street and S.W 214th Place (T. 407). The
victin's body was found underneath the blue tarp (T. 407). A belt
was wrapped around the victims neck (T. 410). The victim was nude
(T. 412); there wasastab wound in the center of her chest, and
another smaller stab wound next to the first one (T. 413). Through
dental records, the victimwasi dentified as Rebyn Novick (T. 417~

418). The victimwas strangled to death (T. 421).




LindaW I lianms testified on behalf of the State that she and
her hushbandwent t 0 t he Redlands Tavern on the evenina of March 11,
1988 (T. 438). oOn that evening, she saw awhite fenale very nicely
dressed who entered the t avern wearing a black outfit with a w de
belt (T. 439). The witness noticed that the femal e was out of
place inthat bar and that the female was nat the type of customer
the w tness had usually seen in that bar (T. 438-439). After the
female left the wvar, the witness and her hushand left also and saw
the female get intoa yellow Corvette eantaining a white nale
sitting On the passenger's side Of the car (r. 441). The  witess
did not see the femaleor the nale in the bar again after that
evening (T. 441).

In a phote lineup, the witness identified a man who resembled
the man she saw in the Corvette that night (T. 444). The witness
had had a couple of drinkson the evening in question =0 that she
was unable to positively identify core asthe man she saw March 1s,
1988 (T. 447).

David Restrepo testified for the State that in March, 1988, he
i ved inKendall, Florida(r. 452). Atthe tine, the witness knew
Marshal | Gore as Tony Gore (T. 243). He identified =he defendant
as the man he knew as Tony Gore (T. 4%2).

on the nmorning of March 12, 1988, Gore cane to the wtness'
house in the early norning hours; CGore was drivina a yellow

Corvette (T. 454). Prior to this date, the witness had only seen

Gore drive a black Mustang (T. 453). The car's license plate said,

6




"Robin® on it (T. 455). CGCore told the witness that Core's
. girlfriend hnd lenthimthe car (T. 458),

Gore drove the witness to a strip club (T. 457). The W tness
waited for CGore in the car (T. 458). After that, while driving
el sewhere, Core told the wtness that he wanted to change his name
to Robyn (T. 458). The two men then went to a Food Spat (T. 459).
After leaving the Food Spot, Gore lost control of the car; the car
flipped over several tinmes and the witness was thrown out of the
car (T. 459). The nen noticed that two of the ecar’= tires where
flat, and Gore parked the car (T. 462). Wile exiting the ~ar,
G?;fe grabbed a brown paper bag. At that point, he told the witness
that the car was stolen (T. 462).

As the men were running away fromthe car, ¢ore told the

. witness that he thought he mdy have left sone jewelry in the car
(T. 465).

At this point, the prosecutor and defense counsel discussea
with the court at sidebar the fact that a wtness wal ked out of the
courtroom and nade a conment to Gore Ynice smile" (T, 480). The
court decided that the jury had not heard this coment,.

Jessie Casanova testified for the State that she lived at
21420 s.w. 140th Street, South Dade (T. 485). I'n February, 1988,
a person began living with her, her nother and her mother's friend,
Rosa (T. 484). The witness identified the person who lived with
her famly as Marshall Gore known to her then as Marty (T, 185).
Core asked her to refer to him as Tony whenever they were outside
of the house (T. 485).

|




During the nonth of February, 1988, Gore drove a black Mustang
. (T. 487). On March 11th, 1988, when Core |eft the house, he |eft
inataxi (T. 489). Later, during the early morning hours of March
12, 1988, Core tapped on the witness’ window and retrieved a bl ack
bag which he took with him{(T. 491). Core was driving a light-
colored Corvette (T. 491).

When Gore returned to the house later that same date, March
12, 1988, he arrived in a taxi (T. 492). The witness asked about
the Corvette and Core told that he was helping a female friend out
and that he had had an accident with the car (T. 493),

Luis Tol edo, Metro-Dade Police Departnent, Crime Scene Bureau,
identified the photos he had taken at the crimeScene rT. 497).

Mark ¢, Joy testified that he worked during the nonths of

. February and March, 1988 at the Organ Ginder Bar (T. 499). |In the
early hours of March 12, 1988, the witness saw Gore drive up in a
yel |l ow car bearing the license plate with the name "Robyn" (T.
501). Soneone else was in the car: however, the witness could not
identify whether it was a male or female (T. s01).

Defense counsel informed the court that he was having a
conflict with Gore because Gore wanted defense counzel tO0 ask
addi ti onal questions to open the doorto other |ines of questioning
(T. 594).

James Avery, former City of Coral Gables Police bepartment,
testified for the State that on the morning of March 12, 1988,

--while on patrol, he heard a cur crash (T. ©513L When he

investigated, he found a yellow corvette, with two blown-out tires,
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and |icense tag bearing the name, "Robyn" (T. 515). Inside the
car, the witness found credit cards, andadriver's [icense in the
name Of Robvn 5. Noviek and a gold cigarette case with initials RGN
(T. 517).

Robert Rnbkin, fornmer Cty of Coral Gables Police Departnent,
testified that on March 12, 1988, he examned a yellow Corvette
bearing license pl ate "Robyn" (T. 524). | nside the car, the
Wi tness found a piece of paper titled Vower of Attorney" signed in
two places by Mrshall Lee CGore (T. 527).

Frank MKee testified for theState that In March, 1988, he
knew Marshall. Lee Gore (T. 531). The witness saw Gore on March 13,
. 1988 when aore cane by the witness' house between the hours of
11:00 P.M and Mdnight (T. 531-532). Gore told thew tness that
the poiice Were looking for him and the witness told Gore that he
could not stay at the wtness' house (T. 532).

sore *o14 the witness that he had been driving a Corvette, but
that he (ceore) had had an accident with the car and that he (Gore)
had wrecked it (T. 533). Core told the witness that his friend,
Dave, may have broken his collar bone (T. 533). Core left the
witness' houge in a taxi (T. 533).

M ke Decora, Metro Dade Police Detective, Homicide Division,
testified vhat in 1988, Jessie Casanovagave hi m a key (T. 545).
The key wa= » aM key that fit the ignition, thehatchback, andthe
doors of the yellow Corvette (™. 547).
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Linda Witliams identified the woman she saw at the bar On
March 13, 1288 and was not able to positively identify the man she
saw. as a resuvlt of a photo lineup, Linda WIllians told the wtness
that the photo of theman resenbl ed the man who nmet and left the
bar with the ricely-dressed woman she had seen that night (T. 554).

Michelle T.Hammontestified thatin 1988 she wasliving in
Cl evel and, Tennessee (T. 559). The witness knew Susan Marie Roarke
who drove a bl ack Mustang (T. 561). On January 30, 1988, Susan
Mari e Roarke arrived at the witness’ house in her black Mustang
with a malenamed Tony (T. 561-562). The witness identified Gore

. as the manshe net that night introduced to her as Tony (T. 562).
Susan Marie roarke and Tony | eft the w tness' together (T. 563).
The wi tness never saw Ms, Roarke again (T. 563).

Defence counsel nade a continui ng obiection to all testinony
regarding previous crines (T. $66).

Detective Kenneth M chael Giffin, Cty of Miami Police
Department. on March 14th, 1988, thewitnessi nvestigated a car
acci dent +nat occurred on Coral Way, Mam, involving a black
Mustang whi ch bel onged to soneone living in Tennessee (T. 568).
The person driving the bl ack Mustang did not remain on the scene
(T. s68)y. Investigation of the owner of the carreveal ed thatthe

car was reqistered tO susanRoarke (T. 569). Defense counsel noved

to strike the previ ous witness’s testinony; the court denied the
. nmotion (T. 871),
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pr. WIliam Mples, forensic anthropol ogist from the
University of Florida, testified that in 1988, he examined remains
from columhia County, Florida, which were brought to him for
investigation (T, 575-576) . The w tness received the Medical
Exam ners Preport, dental records and sone investigative reports
which the witness examne and from which he identified the remins
as those belonging to person onceknown as Sudan Marie Roarke (T.
57\5). The left side of the front of the torso was mssing and the
area around the right breast was mssing (T, 582). The w tness
stated that i+ appeared that one or nore wounds on the |eft aide of
. t he chest ocenrred, and thatthere was a defect on the lower aspect
of the skull just to the right of the mdline caused by the tip of
a sharpinplenent (T. 583). From the evidence he received, the
witness concludedthat the victimdied as the result of a knife
wound inflicted the base ofthe skull which cut the spinal card (T.
586).
At tebeqginning of the next trial day, coeconplained to the
court that ha was mssing an entire box of depositions (T. 6
Capita 1 Nei ] Nydham, CcColumbia county Sheriff's Ofice,
testified that an April 2nd, 1980, he was in charge of the
investigation regarding the human remains found in aheavily wooded
area (7. 606). The body found in this heavily wecodea area wasthat

of Susan Rearke (T. 610, 613). Agrayi sh pandhad been tied around

11
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the left arm IT. 610)., The witness determ ned that the black
Mustang belonaing to Susan Raarke had been ticketed in Florida (T.
614) .

on cross-examination, It wasestablished that the witness
found NO evidence tO0 indicate that Gore had been in Col unbia
County, Florida, nor that the hair found clenched in Susan Roarke’s
fist bpelonged to Gore, nor that the fingerprints found on a pack of
Marlboro civarettes bel onged to Gore (T. 616-637). No evi dence was
found 1linking Gore to the crime scene (T. 618).

Tina "olaris testified that she lived in Florida in March,
1988 (T. «24*. Prior to Mirch, 1988 the witness had net a nman

. call ed Tony who she identified as Gore (T. 624-625). On the
evening of March 14, 1988 Core contacted the witness and told her
that his corvette had broken down and that he needed a |lift to pick
up another car froma friend (T.626).

When the witness picked up Gore, he was carrying a tote baq
with him¢r. s26). she took Gore to the Aventura area of f Biscayne
Boul evard rT. 628). The witness stopped at a gas station in order
for Gore tn make a telephone call (1. 629). Gore directed the
witness to drive himto an unpopul ated construction site inthe
Aventura area |T. 630). Core exited the car to urinate while the
witness waited and when he returned, Gore put a knife to the
Witness' stomach andtold her to get into the passenger’s seat (T.
6311. Gore d4rove the car keeping the witness with her head down %o

. that she could not see where they were going (T. 632).

12
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when Gore stopped the car, he told thewitness to take off her

pants: later the witness was told to take off her shirt (T. 633,

634). The Witness was forced ta have sex with Gore (T. 634).

Later, Gore pulled the witness out of the car, hit her with a brick

and choked her until she became unconsciaua (T. 635). \Wen she

reqained cons~icusness, the witness saw that her car was gone (T.

635).

Y The witness Was not abl e to renenber being stabbed (T. 643).
She had stab wounds in the neck and other stab wounds inflicted to
the right of her right shoulder (T. 644).

. On eross-examination, it was established that the witness
coul d not ~enclusively say who stabbed her (T. 652). She was
unable to identify the crine scene on her own (T. 653). After she
reqained consciousness, the witness discovered that her jewelry was
gone (T. 654). Later, a detective showed her her jewelry (T. 661).

Detective Louis Pagaro, Mtro-Dade Police Department,
testified that he investigated the Tina Calaris case (T. 664). He
stated that Tina colaris was found within a few blocks of the area
wher e Robyn Noviek’s body was found (T. 667). He stated that the
keys received fromJessi e Casanova were the keys that fit Susan
Roarke’s Miustang (T. 673).

The witness showed a photo |lineup to Tina colaris; she signed
and dated the picture of the man who had attacked her (T. 677).

. The jewelry belonging t0 Tina Colariswas found in a pawn shop an

13
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pird Road . 481)., The seller identification showed that Marshall
Gore pawned the jewelry (T. 683). Gore's prints were not on the
jewelry (T. ARa).

Serqeant David Simmons, Metro-Dade Police Department,
testified +hat on March 24, 1988, Gore was brought to the police
station (T. 712).

Defensemoved for mstrial (T. 714).

The witness testified that he read Gore his Mranda rights (T.
718). Thewitnessst ated that Gore refused to si gn any documents
(T. 720, 721, 722).

Gore *rold the witness that he did know Susan Raarke (T. 729).

. Gore deni ed knowing and di d not remember Tina Colaris or her Son,
Jimy (T. 712). @re denied going to the cCashmar Pawn Shop (T.
730) .

Core denied ever having been in any Corvette or any color (T.
738).  Gore never cONfess to the crime (T. 772).

The prosecutionrested its case,

Ana Fernandez \Wite testified for the defense that she knew
Marshal | sore because she went to school with Gore's sisters (T.
802). The witness worked for Core; she kept track of nessages and
the ngirlem T, 806), part of her job was to tell Gore in what
hotels and roons these girls were (T, 807).

The witness metTina Colaris several times and babysat for her
twice (T. 807, 808). The witness went to Gore’s father’s ranch

. Wth Tina where Gore took sone pictures of Tina (T. 809). The

witness had a business card of GCore's business called "The

14
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Exchange" which had the nanmes of 25-30 girls on the back (T. 809).
Tina Celaris wag one of the nanes that appeared on the back of the
busi ness =ard (T. 809). Core took sexually-oriented photos of Tina
colaris (T. 210). she met Robyn Novick who also went by the name
"Gail" ten to 15 tines (T. 811).

The witness testified that she wentto a party on Valentines
Day in 1982 with Gore, Susan Roarke and Pauline Johnson: they
wor ked for aGore (T. 812). When they left the party, Gore was
dr}ving: shortly thereafter, the group was involved in a car
accident (T.81%). Goretold the witness to get out of the e¢ar and
| eave before the policearrived (T. 815). The wtness was told

. t hat the ~ar bel onged to Susan Roarke (T. 815), After the
accident, the group went to soneone's house and they picked up a
bl ack Mustana anddroppedt he witness off at home (T. 816).

When the witness babysat for Tina Colaris, Tina called her
baby by different names; the one that the wtness renmenbered was
Jimmy IT. =217y, According to the witness, Robyn Novi ck drove two
different nars: one was a business-type car, and the other was a
yellow Corvette (T. a1ia).

Around the tine of thecalle ocho Festival in 1988, the
witnesssaw Gore, Tina Colaris, Robyn Novi ck together at the O gan
Ginder stvip club (r. 819). In 1988, Tina colaris camet O the
witness’ house W th apolice officer and took some pictures that

were there (T. 724).

15




Tina Colaristold the witness that sheused the pictures to
get noney fromChannel Four News: they had given her the best offer
(T. 826).

The witnesstestified that it was common for the girls that
worked for Geore to change their appearance (T. 828).

The triat court excluded the photo of a ring appearing to
mat ch the rinmthat was taken from Ms. Colaris; nor would the court
admit Gore's business card as well as were two Affidavits O Ana
Fernandez (T. 833, 834, 835).

Robyn Novieck and Marshall Gore exchanged czars on one occasion

. that the winess could recall ¢1. 844).

Gore informed t he court that he wanted to represent hinself
(T. 907), Thetrial court held t hat Gore was not conpetent to
represent himself (T. 912).

Goreinfrrmedt he court that he felt that he was being forced
t o testify o»n hisbehal f eventhough hedidnot want to testify (T.
913)y. After +he trial court inquired into Gore's givingtestimony,
Core testified on his own behalf (T. 919).

Marshal | Gore testified on his behalf (T. 920). He stated
t hat hemetRobyn Navick in 1981 and became good friends with her
(T. 921, 923y, Hestated that RrRobyn Navick worked for a finance
company and as a result, shedrovea lot of cars (T. 927).

Core met ana Fernandez in 1981 or 1982; An8 was friends wth

. Gore’s sicters (T. 926). Ana worked for the w tness (CGore)

transcribira records (T. 926). At the time Gore net AnaFernandez,

16




he wasworkintas an escort mediator (T. 929). Gore had been a
prostitute «ince he was 14 vyears old (T. 930). Ara Fernandez kept
track of the ~lients and which girls went with whieh clients (T.
932) . Tima Colaris Work for Gore’s business as a "fantasy girl"
(T. 9313). As¢ part of the service CGore provided, he rented notel
rooms for the purpose of sex (T. 935). Tina cColaris nnd the ot her
girle woul d change their appearance often (T. 937). Gore
identified his ring which he made at Eglund Prison (T. 939, 940).
Gore Stated twat the ring which mina Colaris claimedwas hers was
too larqge for her (T. 942). He received the ring when Ana sent it
to his wifein California (T. 942).

. The pelice renpved itens that woul d have aided Gorein his
defense framhis cousin's house in Kentucky (T. 948). The itens
were Gore‘s wallet, his telephone book, photos, a copy swinger
magazi ne he published, Tina‘’s photo in the nmagazine (T.949, 950).
Thephotoef TinaCol aris was taken by Gore at his family*s ranch
(T. 9%83Y, Additionally, Gore had nude photos of Tina colaris in
his prison cell. which were taken by the police (T. 957). Core also
had 1ingerieand swmsuit photos of Robyn Noviek (T. 958).

Gore knew Susan Roarke (T. 959). Around Valentine's Day,
| P88, Susan Roarkewas in the car when Gore had a car acecident (T.
961), Gore was driving a bl ack Mustang when he got into an
accident orm Coral Wy, Mam (T. 962). He knew Susan Roarke from
the eighth grade (T. 964).

17
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Gore drove Roarke’s Mustang from Tennegsee to M am (T. 976).
susan Roarke and Nathan drove in another Mustang which was car #2
(T. 976). He drove Susan’s car W th the stolen tags to Mam (T.
976). Thev pPad a plan wherein Susan would report the car stolen
when she returned to Tennessee; he saw Susan in Mam around the
beginning of February, 1988 (T. 977). Susan had possession of the
Mistang whi~h had been stolen with all of her papers and the plates
to'put onthe car (T, 976). The stolen Mistang was picked upby
the police rv. 977). The c¢ar that actually Dbelonged to Susan
Roarke was the one Gore was driving which was involved in the
accident on oral WAy; Susan Roarke was in that car when the
accidentoccurred (r. 978).

The last time Gore saw Susan Roarke was around February 29th,
1988 (1. 979, Paul ette Johnson went by the nane of Paulette
John=on, » nd =ne and Susan Roarke drove the stolen Mistang even
after Gore wac arrestedtohi s knowledge (T. 979).

Susan and Pauline stayed at the sanme house with McKee (T.
982).

Core had an accident in RobynNovick’s car (T. 983). Davi d
Restrepo wac in the car when CGore had the accident intheCorvette
(T. 984). Restrepo and Juan Torres had been nale escorts (T. 984),
Gore bel ieves that Restrepo was |isted onthe back of core’s
business card Whi ch was not allowed into evidence (T. 986).

On the night about which LindaW ! 1lians testified, Gore was at
t he Redlands Tavern: he saw Robyn Novick at the bar (T. 988). He

18
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saw Mark Jov at the Organ Ginder; he went to the organ Ginder
twice that niqht (T. 994).

Gore 4id not kill Robyn (T. 999). Robyn, Tinaand Pauline
left the orqan G inder with three men in a white Mrcedes (T.
10002. He spoke t0 Rabyn on the tel ephone the next marni nqg and
told her tnhat her car had been wrecked and he told her to report it
BE havi ng been stolen (T. 1001).

at clesging, the prosecution informed ths jury that if they
dedéided that Core had lied to them then he would be guilty of
first degree. nurder (T. 1170).

The prosecution questioned the defendant as to whether or not

. he was bored ¢7,1278). Again, prosecution |ooked atthe defendant
and comented that perhaps the defendant wanted to testify now (T.
1182). The prosecution commented On the fact that CGore did not
want to answer the prosecution's questions (T, 1186).

The prosecution stated to the jury when referring to Gore that
the me thing that the court coul d never make the prosecution say
was, "., that’s a human being++ (T. 1228). Prosecution further
commented on the fact that CGore did not subject himself to cross-
exam nation %, 1228). Prosecution told the jury that it was as
sinple as not believing Gore, which meant he wasguilty, and if
they did nelieve Gore, then he was not guilty (T. 1236). He then
stated, "pon’t let a scamartist scamus",

Jury instructions on felony murder were given by the court (T.

. 1240, Gore raecquested that the evidence he had tried to admit but
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whi ch had mneen excluded be marked (T. 1256) .Gore was advi sed that
the court ~lerk kept all itens not adnitted into evidence (T.
1258},

At the penalty phase Of Core's twial, the followi ng testinony,
argunents and facts were elicited:

CGore requested an instruction to tejury regarding his ageat
the time Robyn Novick was nurdered which request was denied (7T.
1280).

“Al bert Fuentes, president of All Investigations, Inc., a
private invecrigationfirm testified that he was retained to
assi st defence counsel in the mtigation phase of the tial (T.

. 1288) . The witness testified that he was greatly hindered in his
investiqation by Gore's lack of cooperation (7. 1289).

Gore noved to have Anthony Cenova renoved as his counsel
because he =1aimed t hat cenova had not conduct ed any investigation
into mitigating factors in CGore's case (7. 1290). The trial court
denied Care's notion (T. 1301).

Core requested that he be appointed another psychiatrist for
his evaluation because Core felt that this doctor was inconpetent
(T. 13086).

A conposite of the Indictnment, Judgment and Sentence was
introduced into evidence regarding the state’s prosecuti on ageinst
Core in tnedeath of Susan Marie Roarke (T. 1308).

Detective Parr, Metro-Dade Homicide Detective, testified that

.' he was invelved in the search for Tina Colaris’ son (T. 1311) and

that during +hat search, he found the body of Robyn Novieck (T.
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1311.1. The witness further stated that on that sane day, Tina
Colaris’ eonwas found in Georgia in a closet in an abandoned shack
(T. 1313). The child had been stuffed into the cabinet with two
cinder bl 0cks keeping the door closed (T. 1315). On that date, the
tenperature was 30 deqrees and the boy wasfound wearing only a T-
shirt (T. 1316),

Gore *took the stand on his own behalf (T. 1324). He testified
that colarie’ son was his son (T. 1328). He further testified that
he | eft the ~hild at the abandoned house to keep the child out of
danger (T. 1329).

Core 2lso testified that the ring he renoved fromhis finger

. during the trial was a ring he had made while he was in Eqlund
Federal prissn (T. 1335). The defendant testified that he was
diagnoged Wi th Attention Deficit Disorder (T. 1337), and that he
had al so neen diagnosed Wi th neurol ogi cal problens (T. 1337). He
has had dailv m grai ne headaches all of his life due to spinal
injury which ecaused oranic brain danmage (T. 1339). The injury
aggravates the ADD and nekes him lose his ability to concentrate
and eleep(T, 1339, 1343). Gore testified he had been in 37 auto
accidents (T 1339). He has suffered several head injuries and had
troubhle staying on a subject (T. 1343).

Jessie ~asanova testified that she was with Gore at the Calle
Ocho festival in 1988 (T. 1357).

At close of the penalty phase, theprosecution instructed the

. furv that "i#’g not just a nurder, it’s not just Rebyn Novick | T.

13701,
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The jury found Gore guilty of murderin the first degree and
the madoritvy recommended that Gore receive the death penalty (T.

13861,

Thi s anpeal follows.
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POINTS ON APPEAL

3

WHETHER THE TRI AL COURT ERRED | N ADM TTI NG
EVIDENCE OF COLLATERAL CRIMES WHERE THE
STMYLAR FACT EVIDENCE WAS NOT STR KINAY
STMTLAR AND SHARED NO UNI QUE CHARACTERI STI CS,
WHERE THIS EVIDENCE BECAME THE FEATURED THEME
OF THE STATE'S PROSECUTI ON AND WHERE THE
. PROBATI VE VALUE! OF THIS EVIDENCE  WAS
SUBSTANTIALLY OUTWEIGHED BY ITS PREJUD Cl AL
EFFECT?

|
WHETHER THE EVI DENCE WAS SUFFI CI ENT, BEYOND A
REASONABLE DOUBT, TO CONVICT THE DEFENDANT OF
FI RST DEGREE MJRDER?

ITI
WHETHER THE EVI DENCE WAS SUFFI CI ENT, BEYOND A
REASONABLE DOUBT, 710 CONVICT THE DEFENDANT QF

ROBBERY?

23
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Y
wHETHER THE CONDUCT OF THE PROSECUTION |N THE

TNSTANT CASE WAS SUCH AS TO DEPRIVE APPELLANT
OF A FAIR TRI AL?

V
WHETHER THE TRIAL COURT ERRED BY | NTRODUCI NG
INTO EVI DENCE GRUESOVE PREJVDI CZAL AND

IINNECESSARY COLLATERAL CRI MES PHOTOS?

VI
WHETHER THE TRI AL COURT ERRED BY FAILING TO
ADMIT EVI DENCE THE DEFENDANT SOUGHT TO ADMIT
WHERE A DEFENDANT SHOULD BE ENTITLED TO
INTRODUCE RELEVANT EVI DENCE WHICH WLL TEND TO
SUPPORT HIS DEFENSE?

VI

WHETHER THE APPELLANT MUST BE RESENTENCED DUE
TO THE INVALIDITY OF THE AGGRAVATI NG FACTORS
oF MJURDER DURING A ROBBERY OR FOR PECUNIARY

GAIN?

24
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VIII
WHETHER THE TRI AL COURT ERRED | N SENTENCI NG

T™HE DEFENDANT TO DEATH AFTER REFUSI NG A PLEA
NFPER AND EXERCISING H S RIGHT TO A TRI AL BY

JURY?

25
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2UMMARY OF THE ARGUMENT

The trial court erred byallowing the adm ssion of coll ateral
crimes evidence not uniquely simlar to the instant offense, which
inproperly hecame a feature of the trial and whose prejudice vastly
outweighed whatever probative value it nmay have had.

*a,

The. evidence Was insufficient to prove identity, premeditation
or the underlving felony of robbery so as to sustain convictions

for either First Degree Murder or Robbery.

The improper conduct and comments Of the prosecutiondeprived

appellant of 3 fair trial.

Predjudicial an d gruesome collateral crimes photos were

improperivadm tted.

Defence eavidence pertinent to the theory of defense was

| nproperly excluded.

The appellant was | nproperly sentenced to Death as two

Aggravatina Factors were not sufficiently proven

26
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The trial court erred in seantencing appellant to Death because
he turned down a plea offerof Lifr Inprisonment immediately before

trial,

QQ‘
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THE TRIAL COURT ERRED |IN ADM TTING EVI DENCE oF
TOLLATERAL CRIMES WHERE THE SIMILAR FACT

4 EVIDENCE was NOT STRIKINGLY SIMLAR AND SHARED
NO UNI QUE CHARACTERI STICS, WHERE THIS EVIDENCE
BECAME THE FEATURED THEME OF THE STATE S
PROSECUTI ON AND wHERE THE PROBATIVE VALUE OF
THIS EVIDENCE waAs SUBSTANTI ALLY OUTWEIGHED BY
TT¢ PREJUDICIAL EFFECT

On March 10th, 199%, the parties argued the adm ssibility of
col | at eral cri mes/w Rule evidence (SR 1-23).

The prosecution argued that testinony as to the nurder of
Susan Roarke, for which CGore had been convicted and the attenpted
murder of Tins Colaris, for which Gore had been convicted should be
allowed as wWjilliams Rule evidence to prove identity.

The prosecution argued t hat Susan and Tina were White

women, small Stature (SR, 4). Prosecution al so argued t hat GCore

was sendriving Roarke’s car after her di sappearance (SR. 8), that
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Roarke suffersd trauma to her neck (SR 6), that Tina was choked
and stabbed (SR, 7), that Tina’s car was taken (SR. 8) and was
found with <ere driving it, that Robynm and Tina were both stabbed
and Robyn was asphyxi ated around the neck (SR. 17).

The defense argued that Tina and Robyn had different
professions than Susan (SR 10}, that Susan was |ast seen going to
meet a date (sR. 11), that Robyn was going with ®antonio" to
participate in & cocai ne transacti on (SR. 11), that Susan Roarke’s
jééelrv was pawned(SR. 12), that there was no evi dence of Rabyn or
Susan being raped while Tina had been raped (SR. 12), t hat Tina was
the only victimwi th evidenceas to Gore having a knife (SR 14),
that "she is the only case where heson is kidnapped" (SR 14).

The trial court ruled:

THE COURT ! The court is satisfied that the evidence

presented by the proffer of the State is simlar enough

In naturethat it nmeets the test for adm ssion in the

trial of State of Florida v. Marshall Lee Gore.

The dissimlarities that | see is at least one of

the victim was raped, The second confirmation to the

arqument t hat all of the other items are similar

saticfies me that the evidenceis not being sought to be
introduced to show propensity to commit acrime. They

show notive and intent or identity of this particular

victim Wthout a cataloguing by the state attorney all

of the issues concerning the pawning of the victim’s

property, the driving of the victinis car to & certain
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point, stating ne that the car was lent to him the use
of the nane Tony or Antonio, which is Tony, and the
particular simlarities of the physical description,
weight and hei ght particulars of the victim leadme to
believe that the simlar fact evidence is sufficient
under the law to be admtted Into the trial and any
discrepancy i S not sufficient to say this i s not the same
victim would be overly prejudicial by its introduction
MR GENQVA: In light ofthe Court's ruling, wthout
waiving nisright to appeal this jssue at a latter tine,
I hope that the Court's ruling that the simlarities in
respect *#o Tina’s case are the facts that she was stabbed
and choked and saying that the car was lent te him She
is the only one that was raped. She is the only one
whose scnwas|eft for dead in Georgia,

1t we could Keep that situation, the fact that she was
stabbed and choked and suffered trauma to her neck, that
her property was found, that her ear was taken and that
it was represented by the Defendant that it had been
loaned to him by a friend, if we could leave that rule
intact, keep out the fact that she was raped and the fact

that he+ child wag taken has nothing to do with Robyn

Novick’cs case -

PAGE 13




MR. ROSENBERG: The first one is smlrin nature. All
three victims, every one of themis foundnude, Tina,
althongh she survived, ran through the woods naked.
Robin is nude. Susan was found naked. Tina is raped and
found to have had oral sex. | cannot tell whether or not
thnt toaok place. The facts do indicate sonething simlar
In naturein that the attenpt along with the property

t  involved was the same Wi th Reobyn.

THE COURT: What about the baby, was he still alive?

MR ROSFENBERG: | don’t have a problem with that
. concerning notive and intent ofthe Defendant.

THE coteT: Barring some other itens that you choose

to litiqate by way of notion in limine, the Courtis
qgoing to allowthe State to present evidence, it Can, of
rape involving Tina as part of the simlar fact evidence.
However, it excludes any reference to the fact that the
defendant travels after the taking of the child and left
here. That clearly coul d be prejudicial and outweighs

any probative val ue.
(SR. 19-21)

The appellant first submts that thr evidence as to the crimes
invelving 3Susan Roar ke and Tina Colaris was not so strikingly

‘ similar to the instant incident with such unique characteristics as

to allowfor their admission.
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In Drake v. State, 400 So.2d 1217 (Fla. 1981), this Court, as
to the admssibility of Williams Rul e evidence, stated:
Williams v State holds that evidence of similar
facts ig admssible for any purpose if relevant to any
material 1ssue, other than propensity or bad character,
even though such evidence points to the commission of
. another crime. The material issue to be resolved by the
similar facts evidence in the present case is identity,
which the State sought to prove by showing Drake’s mode
of  operation.
. The node of operating theory of proving identity is
baaed »n both the simlarity ofandtheunusual natureof
t he factorial situations bei ng compared. A NEre general
simlarity will notrenderthesimlar facts legally
relevant to show identity. There must be identifiable
pointes of similarity whi ch pervade t he conpared factual
si tuati ons. G ven sufficient similarity, in order for
the similar facts to be relevant the points of Sinmlarity
must nave sone special character or be so unusual asto
paint to the defendant.
(p. 1219)
In Heuring v. state, 513 So.2d 122 (Flu. 1987), this Court set
. the relevancv standard as foll ows:
ngimilar f act evidencet hat t¢he defendant committed

a coellateral offense is inherently prejudicial.
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Introduction Of such evi dence creates the risk that the
conviction will be basedon the defendant’s bad character
»r propensityto conmmit crines, rather than on proof that
he committed the charged offense. (citations omtted)
Such ~videnece is, therefore, 1inadmssible if solely
relevant t0 bad character or propensity to commt the
crime., (citations onitted) To mnimze the risk of
wrongful conviction, the similarfact evidence must meet

' a4 skricc standard of relevance, The charged and

collateral of fenses nmust be not only strikingly similar,

but they must al so share sone unique characteristics

. whi ch «ets them apart from ot her offenses."

There was no evi dence that Robyn Novick was raped. There Was
N0 evidence aopellant mether for a date Or askedher fora ride.
Robyn Novick 4id not have a son allegedly taken by appellant,

The appellant subnits that there were no such unique
characteristi~e in the Roarke and Colaris cases as woul d render
them adni ssible in the Novick prosecution. Appellant especially
subnits that +he dissimlarities of the instant case, when conpared
to that of Tina Colaris, requirea finding that they (Colaris and

Novieck) were not so uniquely simlar as to allow a "re-prosecution”

of the Colaris case.

Officer Shipes, (T. 396), Dr. Mittleman (T. 403), Linda
. Wlliams (7. 436), David Restrepo (T. 452), Jessie Casanova (T.
482), Luis Toledo (T. 498), Mark Joy (T. 499), James Avery (T.
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511), Robert Robkin (T. 523), Frank MKee (T. 530), Mike Decora (T.
516~558), tectified as t0 the Robyn Neviek hom ci de, There was 162
pages Of witness testimony as to the death of Robyn Novick.
Michelle Hammon (T. s558), Ken Giffin (T. s66), br, WIliam
Mapl es | T. 572), captain Nei|l Nydlam (T. e05)testified as to the
Susan Rearke’s nurder.
Tina colaris (T. 624), Detective Louis Pasaro (T. 664-710)

testified AS to the crinmes against Tina Colaris.

*w

The teetimony as to the Roarke and Colaris ¢rimes constituted
152 pages of transcript. A nost as nuch evidence was introduced
concerning the col | ateral ¢rimes as the crinme charged! |

buring its cross-examination of the defendant (T. 1142-1162),
the procecutor questioned M. (Gore almost exclusively asg to the
collateral crinmes (Raarke and c¢olaris) cases.

During its closing argunent, (T. 1168-1188; 1227-1237), the
prosecution referred repeatedly to the collateral crimes cases.

The defendantsubmits that the trial court reversiblyerred in
permitting the prosecution to makethe collateral offenses, rather
than the ®mebyn Navick prosecution, the feature of the trial.

In the -~ase of [Lopg v. State, 22 Fla.L.Waekly $345 (Fla.
1997), this court has recently stated, 1in reversing that
def endant' s econviction for excessive collateral Crine evidence:

Section 90.403, Florida Statutes (1995), stated in
pertinent, part:
Relevantevidence is inadmissible if its probative

valueig aubstantiallp outwei ghed bythe danger ofunfair
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preijudice, confusion of issues, misleading the jury, or
needless presentati on of cumulativeevidence.
InState v. McClain, 525 So.2d 420, 422 (Fla.1988), we
explained the balancing test a trial court must perform under
section 90,407 in determ ning whether relevant evidence also is
adm ssible against a defendant at trial. We stated:
Thie Statute conpels the trial court to weigh the

danger of unfair prejudice against theprobative val ue

’a.‘
T applving the balancing test, the trial court

necessarily exercises its discretion. Indeed, the same

item of evidence may be adm ssible in one case and not in

another, depending upon the relation of that item to the

ot her svidenca. E. Cleary, McCorm ck on Evidence, § 18%

(3d ed. 1984).

Professor Ehrhardt explains the application of the statute as
follows:

Although Section 90.403 is mandatory in its
exclusion Of this evidence, a large measureof discretion
rests in the trial judge to determne whether the
probative value of the evidence is substantially
outweighedby any of the enunerated reasons. Thecourt
must weigh the proffered evidence against the other facts
in the record and balance it against the strength of the
reason for exclusion.

Inexcludingcertain rel evant evidence, Section 90.403

recogni zes Florida law. Certainly, nost evidence that is

35




89/23/13372 1. 925 3785668 PEDRO MARQUES PAGE 07

admitted will beprejudicial to the party against whom it
is offered. Section 90.403 does not barthis evidence:;
itie directed at evi dence which inflanmes the jury er
appeals | nproperly to the jury’senoti ons. Oonly when
that unfair prejudice substantially outweighs the
probative val ue of ehe evidence is the evidence excluded.
...In weighing the probative value against the
unfair prejudice, it is proper for the court to consider
the need for the evidence; the tendency of the evidence
to suagest an inproper basis to the jury for resolving
the matter, e.g., an emotional basis: the chain of
. i nference necessaryto establish the material fact: and
the effectiveness ofa limiting instruction.

1 ¢, Ehrhardt, Florida Evi dence § 403.1 at 100-03 (2d ed.

19841 (footnctas om tted)

The proper application of this balancing test was central £o
our later decision i n Heary v. State, 574 So.2d 73 (Fla. 1991),
where we raversed the defendant's conviction for the first-degree

murder of hie wife and remanded the case for a newtrial because of

the erroneous adm ssion of excessive testimony concerning the
def endant! ? murder of his wife's son. Although recognizing that

t he evidenne wasrelevant to the case asbeing part of a prol onged
crimnal epi sode, we explained that it nevertheless was

I nadmi ssi bl e:
' same reference to the boy’skilling may have been

necessary to place the events in context, to describe
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PAGE 26
o
adequately the investigation leading up to Henry's arrest
and subgequent statenents, and to account for the boy’s
absence as A witness, However, it was totally
unnecessary to admit the abundant t esti nony concerni ng
the =earchfor the boy’s body, the details from the
confessionwith respect to how he was killed, and the
medi cal examiners photograph of the body. &gven if the
; state had been able to show sone rel evance, this evidence
*  should have been excluded because the danger ofunfair
prejudi ce substantially outweighed probative wvalue. §
90.407, Flastat. (1985), Indeed, it is likely that the
. photograph alone was so inflammtory that it could have
unfairly prejudiced the jury agai nst Henry.
|d. at 7%, See al SO Long v, State, 610 So.2d 1276, 1280-127?7?

(Fla.10062) falthough evi dence concerned with defendant’s arrest in

collateral crime was admssible to establish identity and connect

himto victimof charged of fenses, details of collateral cri me were

not admi ssi bl e). Even when evidence of a collateral crinme are

properly admissible in a case, we have cautioned that “the

prosecution should not go too farin introducing evidence ofother

crimes. The state should not beallowed to go so far as t@ nmake
the collateral crimea feature instead of an incident.
(S. 345)

In Bush v. State, 22 Fla,L.Weekly D809 (Fla. 1lst DCA 1997},

. t he reourr reversedthat def endant’ s convi ction due to excessive

col lateral crimes evidence stating!
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Imfair prejudi ce results where the state makes a
rollateral offense a feature, instead of an incident, of
a trial, Sstate v. Richardson, 621 So,2d 752 (Fla. 5th
DcA 1991y, The state's presentation of evidence O
collateral offenses nmust net transcend the bounds of
relevancy to the offense being tried. 1d. A simlar
offense becomes a feature instead of an incident of the
trial or the charged offenses where it can be said that
the ¢« imil ar fact evi dence has so overwhel med the evidence
of the ~harged crime as to be considered an inpermssible
attack on the defendant's character or propensity to
comit- crimes. Snowdep v. State, 537 So.2d 1303 (Fla. 3d
pcAaY, rev. denied, 547 So.24 1210 (Flu, 1989). The
admis=icn of excessive evi dence of other crinmes to the
extent. that it becomes a feature of the trial has been
recomnized as fundamental error. See, Iravers v. State,
57880.2d 793 (Fla. 1st DCA)Y,rev, denied, 584 So.2d 1000
(Fla. 1991). As we stated in Travers, the danger is that
evidence that the defendant committed a similar crine
Will frequently pronpt a nore ready belief by the jury

that the defendant m ght have commtted the charged

of fense thereby predisposing the nmind of the juror to
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believe the defendant gquilty, Traverg at 797, citing

Nickels v State, 90 Fla. 659, 685 106 So.479, 488

(1925).

(D. 810)

The appellant submts that inthe instant case the collateral
crimes evidence became a feature rather than an incident of this
trial. Appellant’s convictions nust be Reversed. see, also, State
v, Lee, 531 So.2d 133 (Fla. 1988).

8
£

The appellant would also submt that the prejudice he suffered
from the rdmission of this collateral crinmes evidence vastly
. outwei ghed what probative value it may have had. This was
particularlv true as to the Tina Colaris inci dent which involved a
rape and kidnap of a child not presentin either the Susan Roarke
Oor Robyn Novick cases. This prejudice was conpounded by the
prosecution * = elicitation of evidence as to the taking of Tina
Ccolariz’s ~h.!d (T. 1143-1144) which was contrary to the court’s
explicit pretrial ruling that the state's evidence "excludes any
reference t0 the fact that the defendant travels after the taking
of the child and | eft there. That clearly would be prejudicial and
outweighs =any probative value" (SR. 21). The prejudice suffered
due to the "feature presentation® of Tina Colaris evidence would
also inclnde the submittedly pregjudicial photos o wms. Colaris, in

a hospital recovering from her injuries (R 203-208). The
. appel l ant' ? eonvictionsnmust be Reversed. See, sexton v. State, 22
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Fla.L.Weekly S469 (Fla. 1997): Turtle v. State, 600 So.2d 1214
(Fla. 1st DOA 7992): State v, Zenobiad, 614 Seo.2d 1139 (Fla. 4th DCA
1997}

'.‘\lrt
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THE EVIDENCE WAS | NSUFFI Cl ENT, BEYOND A
REASONABLE DOUBT, TO CONICT THE DEFENDANT OF
FIrRsT DEGREE MURDER

*. The. indi~tment R 1) charging the defendnnt charged that he

killed Robvyn Novick "from a preneditated design®™ "and/or while

engaqged i N the perpetration of¢, or in an attenpt to perpetrate a
. robbery”.

The defendant initially submits that the evidence Wwas
insufficient, beyond a reasonable doubt, to prove his identity as
the person »~~ one af the persons responsible for Ms. Novick’s
deat h.

There were no eyewitnesses to Ms. Novick’s death, No witness
or evidence placed the defendant with Ms. Navick wither inmediately
before or immediately after her death. The nedical examner did
nottestify as to a time of death,

The defendant did NOt confesstO0 Ms, Novick’s nurder (T. 772).

The scle witness to testify as to whom was with Ms. Noviek on
t he niaht hefnre the defendant was in possession of her autonobile
was Linda WIlliams. Ms.Williams, who had been drinking (T. 447)

. saw Ms. Novieckatataverngetting into her carwhich contained a

mal e passenger. She testified that the "features werentthat
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clear” (T. 448). She was unable t0 make a positive identification
of the man whom she saw with Ms. Novick (T. 444, 446=-7).

Thus, ng =tate evidence place Marshall Gore with Ms, Novick
Imedi ately prior to her death, at the tinme of her death, or
immediatelv after her death. Indeed, the state presented pg
evidence as to when Ms. Novick died. Linda WIllians testified that
she saw Ms. Novick with an unidentified man on the night of March
11, 1988, Nfficer Snipes discovered Ms. Novick’s body on March 16
1;38, five days later. The medical exam ner, Dr. Mittleman,
exam ned her body on March 16, 1988 (T. 406). Dr. Mittleman did
not testifv ac to when, in the five interveni ng daysbetween March

. 11 and March 16 that Ms. Novick died. There were no witnesses,
eyewi tnesses to testify that Marshall Core was with Ms. Novick when
she died. There was po physical evidence to prove that Marshall
Gore was with Ms. Novick when she died.

The appellant submts that there was no direct evidence to
prove that he was the cause of ws. Noviek’s deat h.

That being so0, the state's case against M. Core rests
entirely upon circumstantial evidence

In Steward v. State, 30 So.2d 489 (Fla. 1947), this Court
considered a nurder case in which the proof "wholly fails te
identify the appellant as the guilty agent" (p. 489 of opinion).
This court stated:

Tf the facts and proof are equally consistent wth

. some other rational conclusion than that of quilt, O if

trhe evidence leaves it indifferent which of several
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hypotheses is true, or nerely establishes some finit

probabil ity in favor of one hypothesis rather than

another such evidence cannot anount to proof, however
qreat the probability nmay be.

r11 In Armstrong v, State,107 Fla. 494, 145 Sa. 212, 213,
this court held:

“This epurt IS comitted to the doctrine that a
vet-dirt of quilt of felony should not beupheld when
based or quesswork or suspicion, and that, where the
evidence, considered as a whole entirely fails to
disclece any sSubstantial proof of material facts
. necescary to beall eged and proved, a judgnment O

@onviction will be reversed.”
The T1linois court in the case of Pegple v. Holtz, 294 211,
143, 128 N.E.741, hel d:

"Mere proof that defendants had an opportunity to
commit. +he hom ci de, without proof excluding an
opportunity by anyone else to commit it, it not
sufficient.”

(p. 490~491)
In State v. Robv, 246 $0.2d 570 (Fla. 1971), this Court found
thatt he =+ates failed to prove that that defendant's action(s)was
the cause of the hom cide stating:
Thisplaces a finding that Roby’s action directly
. caused the homcide in therealm of speculation and

suspi=i~snwhi ch, however strong, is never sufficient to
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mullify 3 reasonable doubt and support a crim nal

conviction. The burden of proof of connection the death

o Roby’s pistol wasnot net.

(p. 570).

In Jaramille V. state, 417 so.2d 257 (Fla. 1982), this Court
reversed that defendant's nurder conviction asit stated!

"where t he only proof of quilt is circumstantial, no
matter how strongly the evidence maysuggestquilt a
conviction cannot be sustained unl ess the evidence i$
inconsistent with any reasonabl e hypot hesi s ofinnocence"

(p. 257 of opinion).
® In Sgatt v. state, 581 So.2d 887 (Flu. 1991), this Court
addressed 1 cimilar case built al so entirely upon ecircumstantial
evi dence. tm Reversing that defendant's conviction, this Court
stat ed:
*217 As we have said before, circunmstantial evidence
"must be of a conclusive nature and tendency, |eading on
the whole to a reasonable and noral certainty that the
accused and no one el se committedt he of fense charged.®
Hall v, State, 90 Fla. 719, 720, 107 SO. 246, 247(1925).
Since the state’s case against Scott was based entirely
upon ~ircumstantial evi dence, such evi dence nust behot
only roneistent wWith Scott's guilt but also inconsistent
wi th anv reasonable hypot hesis of innocence. Davis ¥,
. State. 99 So.2d 629 (Fla. 1956). See, also Cox; Duest v.

State, 162 So0.2d 466 (Pla. 1905); MeArthur v. State, 351
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So.2d 972 (Fla.1977). That test hasnot been met in
this cara, This Court is unable to correct the problens
result ing fromthe manner in which three different |aw
enforcement admi ni strations conducted the investigation
of this murder. W find that the circumstantial evidence
preserted Dby the prosecution could only create a
suspicion that Scott committed this nurder.  gyspicions
cannot. me a basis for a crimnal conviction. Our law
» requires proof beyond a reasonable doubtandafair tri al

for a dsfendant.

(p. 893)
In Long v. State, 689 So.2d 1055 (Fla. 1997), this Court again
. addr essed a =ircumstantial evidencerur der case, In Long, the
prosecution also introduced Williamg Rule evidence, |n Reversing

Long’s conviction, this Court stated:

Long araues that the evidence in this case is insufficient to
sustain the conviction for first-degree murder Based onthe
evi dence presented, the law requires us to agree, The State bears
the responsibility of proving a defendant's guilt beyond and to the
excl usi on of 13 reasonable doubt. Cox_v. State, 555 8o0.2d 352 (Fla.
1989): pavie v. state, 90 S0.24 629 (Fla. 1956). Tn order forthe
State te nMoOVe  premeditated first-degree  murder  through

circumstantial evidence, the evidence must be inconsistent with any

reasonabl e hvpothesis of innocence. Ppedford V. State 589 so.24d

. 245 (Fla. 1991), cert. denied, %03 U.S. 1009 (1992); Hilson v.
State, 192 So.2d1019 (Fla. 1986); McArthur v. State, 351 So.2d 972
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(Fla. 1977). The question of whether the evidence js inconsistent
with any other reasonable inference is a question of fact for the
jury.  Bedfore, 589 So.2d at 25; Holton v State, 573 $0.2d 284
(Fla.1990), ~ert. denied, 500 t,8. 960 (1991). Nevertheless, a
jury's verdict an this issue must be reversed on appeal if the
verdict is not supported by conpetent, substantial evidence.
Evi dence that creates nothing more than a strong suspicion that a
defendant conmtted the crine is not sufficient to support a
cohviction, Cox: Scott v. gstate 581 So0.24 887 (rla. 1991):

Williams v. State, 143 So.2d 484 (Fla. 1962).
In thsmase, the state introduced evidence that Long abducted

. and then rel eased Mcvey; that a search of Long's car after he was
apprehended for the Mevey abduction revealed two hairs consistent
with that ~f whe victim that a carpet fiber fromthe scene of the
crims mat~ra? the carpet in Long‘s cart and that Long nade vaque
statenments tothe effect that he had killed vothers®. Wile the
hair and fiber evidence in conjunction with the other evidence in
this case certainly raises a very strong suspicion that Long killed
the victim we find that it is insufficient to establish beyond a
reasonabl e doubt thnt he did so. First, no one sawlong With the
victim, andnn statementsweeintroduced in which Long stated that
he killed the victimin this case. Further, as explained below
the eritical evidence linking Long to the nurder in this case, the
two strands of hair and the carpet fiber, is not competent to

. supporttheconvi ction.

46
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Hair conparisons cannot constitute a basis for positive
personal identification pecause hairs fromtwo different people may
have precizely the same characteristics. Scott v, state, 581 So.2d
887 (Fla. 1991); Cox; Horstman v. State, %30 So.2d 368 (Fla. 2d
DCA), review denied, 539 So,2d 476 (Fla. 1988); Jagkson v, State,
511 $0.2d 1047 (Fla. 2d DCA 1987). Moreover, even where evidence
does produce 2 positive identification, such asfingerprints,the
Si#ate must still introduce some other evidence to link a defendant
to a crine. See, e.q., Jaramillo v. Statg, 417 So.2d 257 (Fla
1982) (where~nly evi dence connecting defendant to crine was fact
t hat deferndant’s fingerprints were left at scene, evidence

. insufficient to convict). Here, the other evidence connecting Long
to this murder was a carpet fiber; yet the State introduced no
evidence tec indicate that thecarpet fiber could have cone only
from teng’s ~ar OF that carpet was placed in only a few cars

The facte Oof this case axe similar to those presented to us in
cox. In #hat case, the evidence reflected that hair and blood
consistent with the defendant’s were found in the victims ecar.
Also found ir acar was a boot print that appeared to have been
made by a nilitary boot and the defendant wasin the military. The
def endant 4id not know thevi cti m and no one testifiedthat they
had heenseen t oget her. While we noted that the evidence created
a suspi ci on that cox had murdered the vi cti m it did not prove

a beyond a reasonabledoubt that he had done go. This was especially

true given that har anal ysis and conparison is not an absolutely
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certain and reliable method of identification, Just as we Were
conpel led *o find the evidence insufficient in Cox, so, too, nust
we do here.
(p. 1057-1058)

Marshal | Gore submits that the state has faledto link himto
this crime. He subnmits thawhile the evidence may have created a
suspi ci on that hemurdered Robyn Novick, it did not prove beyond a
reasonabl e doubt that he had done so. See, also, Wilkes v, State,
541 S0.2d 561 (Fla. 1989); smolka V. State, 662 So.2d 1255 (Fla.
5th DCA 1995),

Aside froma lack of proof as to identity, appellant submts
that the prosecution failed to prove Frist Degree Murder by either

Premeditation or Felony Murder,

In considering the sufficiency of evidence to prove
premeditatior the Court in_Smith v. State, 568 So.2d 965 (Fla. 1st
DCA 1990) stated:

Premeditation is mare than A mere intent to kill: it
iS a fully formed consci ous purpose to kill. This
nurpoce to kill nmay be forned a nonment before the actbut

must exist fora sufficient length oftine to permt
reflection as to the nature of the act to he commtted

and the probable result of that act.
(p. 967)
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and,

bPremeditation may be proven by circunstanti al

evidence. Cochran v. State, 547 $0.24 928 (Fla. 1989).

Whether the evidence fails to exclude a reasonable

hypotheeis of innocence is generally a jury question. If

there is substantial, conpetent evidence to support it,

the 4urv verdict wll not be reversed. T4 at $30.

‘*;,  However, Cochran also says, "whers ths element Of
preneditation is sought to be established by
circunstantial evidence, the evidence relied upon by the
state must be inconsistent with every other reasonable
inference.,"

(p. 967)

In smith,the Court noted that that state was unable to prove
what occurred imediately prior to the homicide, The Court found
that there was no evidence of the presence or absence of
provocation and very little evidence of previous difficulties
bet ween the appellant and the victimr The court reversed that
defendant's conviction for first degree nurder finding that that
killing, was not "inconsistent with a killing which may have
occurredint he heat of passion or without premeditation. Because
the evidence ig not inconsistent with every reasonable hypothesis
of innocence, we nust vacate the judgment forfirst degree nurder
. and instrust the court to enter a judgnment for second degree

nurder” (p. 968 of opinion).
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In Kirkland—v. State, 684 So,2d 732 (Fla.1996), this Court

The State’s case was based upon circumstantial
evidence Kirkland moved for A judgnent of acquittal at
the ~onclusion of the State's case. The trial court
denied. Kirkland's notion. W have stated that such a
motion chould be granted unl ess the State can "present
evidence front which the jury can exclude every reasonabl e
hypothesis except that ofguilt". State v. Law, 559
So.2d 187, 188 (Fla. 1989). W find that the
circunstantial evidence in this case "is not inconsistent
Wi th anvy reasonabl e excul patory hypothesis as to the
exi stence of premeditation". Hall v, State, 403 So.2d
1319, 1371 (Fla. 1981). Indeed, a review ofthe record
forces us to conclude, as a matter of law, that the State
failed tn prove preneditation to the exclusion of all
other reasonable conclusions. Were the state’s proof
faile t0 exclude a reasonabl e hypot heses {sic] that the
homicide occurred other than vwpreneditated design, a
verdi~+nf first-degree nurder ecannot be sustained.”
Hoefert vState, 617 So.2d 1046, 1048 (Fla. 1993),
Preneditation is defined as follows:

Preneditation is a fully formed conscious purpose tg

kill that may be formed in amoment and need only exist

w f
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for such time as will allow the accused to be conscious
of the nature of the act he is about to commit and the
probable result of that act.

. Asay v, State, 580 S0.2d 610, 612 (Fla. 1991), The
state asserted that the followi ng evidence suggested
premeditation. The victi m suffered a severe neck wound
that caused her to bleed to death, Of sanquinate, Of
suffocate. The wound was caused by nany slashes. In
addition to the major neck wound, the victimsuffered
other injuries that appeared to bathe result ofblunt
trauma. There was evidence indicating that both a knife
and a walking cane. were used inthe attack, Further, the
State ponintedto evidence indicating thntfriction
exi sted between Kirkland and the victim insofar as
Kirkland was sexually tenpted by the victim

we find, however, that the state’s evidence was
insufficient in light of the strong evidence mlitating
against afinding of premeditation. First and forenost,
there was no suggestion that Kirkland exhibited,
mentioned, or even possessed an intent to kill the victim
at any time prior to the actual honicide. Second, there
were NO Wi tnesses to the events inmediately preceding the
homicide. Third, there wasno evi dence suggesting t hat
Kirkl and made special arrangenents to obtain a murder
weapon in advance of the honmicide. Indeed, thevictinis

mot her testified that Kirkland owned a knife the entire
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time she was associated with him Fourth, the State
presented scant, if sny, evidence to indicate that
Kirkland committed the homicide according to a

Preconcei ved pl an. Finally, while nat controlling, we
note that it is unrefuted that Kirkland had an 31q that

measured in the sixties.
(p. 734=738)

Inthe instant case, there was no suggestion that Marshall

céte "exhibited, mentioned, or even possessed an intent o kill the
victim at any tinme prior to the actual homcide." +There was "no
evi dence sugqestingthat » Marshal |l Gore® nade speci al arrangements
to obtain a nurder weapon in advance of the homcide". The "State
presented sczant, i f any, evidence to indicate that" Marshall Gore
"comm tted thehom ci de according to apreconceived plan."”

As was defendant Kirkland, Mrshall gorers conviction, if
iden%ity i- ~~msideredproven, nust be reduced to Second Degree
Mur der .

Li kewise, in Heoefert v. Stats, 617 So.2d 1046 (Fla. 1993),
this Court Reversed that defendant's First Degree Murder conviction
stating:

Preneditation is the essential element which

di sti ngui shes first-degree murder from second- degree

murder. Wilson V. gtate, 493 So.2d 1019 (Fla. 1986).

Prenmeditation may heproven by ci rcunstantial evidence.

Sireci v. State, 899 So.2d 964 (Fla.1981), cert. denied,

456 U.S. 984, 102 S.Ct. 2257, 72 L.Ed.2d 862 (1982),

52

— |



Sl ITE5R63 PEDRO  MARQUES

overrvled an ot her grounds Dy pope v. State, 441 So.ed

1073 ‘Fla. 1983). However, "[wlwhere the el enent of
premeditation is sought to be established by
circunstantial evidence, the evidence relied upon by the
state must be inconsistent with every other reasonable
inference." Qochran V- State, 547 so.2a 928, 930 (F1a.
1989) . where the State's proof fails to exclude a
reasonabl e hypotheses that the homcide occurred other
than by mneditated design, a verdict of first degree
merder Cannot be sustained.  Hgll v state 403 So.2d
1319 (Fl3, 1981).

""Evidence fram which preneditatign may be inferred
includes such matters as the nature O t he weapon used,
the presence Or absence of adequate provocation, previous
diffienlries between the parties, the manner in which the
homicide Was commtted, and the nature and manner of the

wounds inflicted.’® Holton v. State, 573 So.2d 284 289
{Fla. 1990), cert, denied, U S. 111 s.ct. 2275, 114

L.Ed.2d 726 (1991) (quoting Larry v. State, 104 So.2d
352, 31%54{Fla. 1958)).

In this case, the State was unable to prove the
manner in which the homcide was conmtted and the nature
and manner of arty wounds inflicted. The medical exam ner
only established ths cause of death as “probably
asphyyia®ion® based upon "the lack of finding sonething

felse’. " There was no nedical evidence of physical
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trauma to Hunt’s neck, no evidence of sexual activity,

and ne evidence ofgenital injuries.

Even taking the evidence presented in the 1ight nost
favorable to the State, as Cochran requires, the State
merely established the follow ng: Hunt  acconpani ed
Hoefert t0 his apartnent and was found dead in that
apartment several days later: the cause of Hunt’s death
was asphyxiation; Hoefert had strangled several other

#* wonen while either raping or assaulting them and Hoefert
attempted to conceal his crine by failing to report

Hunt’s death to the authorities, by digging a large hole

. in his yard where he planned to bury Hunt's body, and by
fleeing to Texas.

Although We find that the circunstantial evidence in
this ~ase is consistent with anunlawful killing, we do
not f ind sufficient evidence to prove preneditation.
Therefore, the conviction for first-deqree nurder is
reversed and the death sentence vacated.

(p. 1048-1049)

In this e«ase there was no evidence as to what occurred between
the parties at the tinme of M. Novick’s death. There was no
evidence of apv previous difficulties between Mrshall Gore and Ms.
Novick.

As in Hoetert, supra appellant's conviction, if identity is

. proven, mus+ he Reduced to Second Degree Mur der.
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The <state’s theory of felony nurder was based upon Ms.
Novieck’s death "in the perpetration of, or in an attenpt to
perpetratear obbery."

The appellant would rely upon the argument and authorities
cited in his argqument as to the insufficiency ofthe evidence to
prove robberv in support of his contention that +his necessary
underlying felony was not proven, beyond a reasonable daubt, so as

to support a conviction for relony Mirder.

@
LY

The appellant first submits that identification .. not prove,

beyond a reasenable doubt, that he was the person who killed Robyn

. Novick. His monviction for nurder nust be Reversed.
If it. i¢ considered that identity has been sufficiently
proven, it is submitted that the evidence presented was
i nsufficient to prove, beyond a reasonable doubt, ei t her

pr emeditated or fel ony mur der and that this conviction nust be

Reduced to $Second Degree Murder.
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THE EVI DENCE WAS
PEASONABLE DOUBT, TO O%él\%g c‘fEETDEFEIEgA\W%

ROBBERY

The indictment charged that the defendant did take by wgorca,
v#slence, assault or putting in fear® %Jewelry and/or credit cards
and/or keys and/or and automobilew ®grom the person orcustody of
Robyn Novick® "with the intent to permanently deprive Robyn Novick™

. "and in the course of committing said Robbery, carried a deadly
weapon, tO Wi t: a knife and/or sinilar sharp object" (Rr. 2).

There were neither any eyewitnesses/witnesses to this of fense
nor Rid the defendant confess to Armed Robbery, The defendant wad
not provenor seen t0 have been with Ms. Novick at thetinme of her
death (when the robbery allegedly occurred). The state presented
no evidence, sufficient beyond a reasonable doubt, to prove that
Ms. Novick’s jewelry, credit cards, keys or autonobile were taken
from her by force, violence, assault or putting in fear. The state
did not disprove that Ms. Novick may have given or |oaned her
property te the defendant. The state did not disprove that M.
Novick’s property was taken from her after her death, as an
afterthought, by the defendant or other person or persons uynknown,

. when it could not legally be taken by "force, violence, assault, or

putting in fear". fThe state did not prove that, at the tine Ms.
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Novick either gqave Up, |ost or wasdivested of her property that
the person who obtained that property carried a "knife and/or

similar sharp Object”.

The defendant never conf essed to the crime (7, 772).

The sole witness as to who was with Ms, Novick on the ni ght
before a state witness testified that the defendant had possession
of Ms. Novick’s Corvette was Linda WIllians. she saw Ms. Novick
| eave a tavern With a mn in a yellow Corvette. She had been
drinking that evening (T. 447). ghe coul d not meke a positive
identification of the man whom she sawwith Ms. Nevick (T. 446-7,
T. 444), She testified as that, "The features weren't that clear™

. (T. 446).

In viewnf the | ack of evidence either that the defendant was
the personwho took Ms. Novick'’s property, or that this property
was taken hefore her death, rather than as an afterthought, that
t he proverty was taken by force, fear, or violence, or that the
taker, at thetimeof ths taking, possessed a weapon, the defendant
submts that the charged offense of Armed Robbery was not proven
beyond and to the exclusion of a reasonabl e doubt and,therefore,
the defendant's conviction and sentence for Armed Robbery must he
Rever sed. Soe, Fowler V. State, 492 so.2d 1344 (Fla. 1st bca
1986): Gomez v, gtate, 496 So.2d 982 (Fla. 3d DCA 1986):
McConnehead v, State, 515 So.2d 1046 (Fla. 4th DcA1987): Butts v.

State, 620 S0.2da107 (Fla. 2d DCA 1993): Allen v. Statg, 690 So.2d
. 1332 (Fla, 24 DCA 1997).
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THE CONDUCT oF THE PROSECUTI ON | N THE INSTANT
¢cASE WAS SUCH AS TO DEPRI VE APPELLANT OF A
FAIR TRI AL
' The appellant has argued the insufficiency of the evidence to

support h is ~onvictions for First Degree Mirder and Robbery in

other port ions of this brief, The evidence to support his
convictions was, submittedly  scant, circunstanti al and
underwhelming.

Havina only a Ccircumstantial evidence case, the prosecution,
submttedly, =ought to achieve a conviction by reserting to
improper and inpernissible coments and conduct. It is submitted
t hat thisesnduetseparately, but certainly cunulatively, servedto
deprive Marshall Core of a Fair Trial and requires Reversal.

In Adams v, State, 192 so.2d 762 (Fla.1966), this Court held
"that attormevs for the State should refrain from inflanmatory and
abusi ve arqument, since they are officers clothed with quasi-

j udi ci al powers.®

In Cumbje V. State, 378 So0.2d 1 (Fla.1at DCA 1978), the
Court, in reversing the conviction, stated "prosecutors shoul d

represent the State with candor and fairness, even though the crime

prosecuted is a heinous one and the desire to get aquilty verdict
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IS great. It is for the jury to deci de thecase, Wi thout enotion,
and sglelv or the evidence presented to it* (p. 3 of opinion).

In the case of Glassman v. State, 377 S0.2d 208 (Fla. 34 DCA
1979), the Cemrt considered the propriety of prosecution conduct
and, inreversingthat defendant's conviction, stated:

W are also disturbed with the unprofessional jangquage
enpl oyed by the prosecuting attorney in this case. m¢

I X undoubtedly improper in the prosecution of persons

¢ charged with crime for the representative of the state to
apply offensive epithets to defendants or their
witnesse=r, and engage in vituperative characterizations
. »f them." Johnson Vv, Statg, 88 Fla, 461, 102 Sa. 549,
550 (1924). "“There iS no reason under any circunstances

at any time for a prosecuting officer to be rude to a
person on trial. It is a mark of inconpetence to do so

." Daugherty v, State, 154 Fla. 308, 17 so.2d4 290,
291 (1944), "The trial of one charged with crimeis the
| ast place to parade prejudicial enotions or exhibit
punitive or vindictive exhibitions of tenperanent."”
Stewart v, State| 51 So.2d 494, 495 (Fla. 1951).
"[T]rials should be conducted coolly and fairly, wthout
the indulgence in abusive or inflamatory statenments made
i n thepresenceof the jury by the prosecuting officer.”

Goddard v. State, 143 Fla.28,196 So. 596, 602 (1940)

. ... In our view, the prosecuting attorney violated each

of these well established i njunctions under Florida law

e |
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which 1ends further weight to our conclusion that

reversihlae €rror occurred inthis case.

(p. 211)
It is <ubmitted that the prosecutor in the instant case

violated all these admonishnents and, in allowing his own aninosity
t owards apmellant overpower his professional judgnent, committed
reversible error,

The trial court, inits pretrial ruling, as to collateral
es.dence Of the Tina Colaris case, excluded "any reference to the
fact that the defendant travels after the taking eof the child and
left here. matclearly would be prejudicial and out weighs any
probative valna® (SR. 21).

. Contrary to this ruling, the Prosecution @uring its cross-
examination of appel | ant i nquired!

0 By «he way, would you tell the Ladies and Gentlenen

of the tury why on the 16th day of March of 1998, after

leavina Tina on the side of the road, you | eft twomyear=

old Who you say is your son, Jimy, locked in an

abandoned house in Georgia, naked in 30 degree weather?

(T. 1143-44)

The defense objection was overruled (T. 1144).

The Tira Colaris incident was a collateral offenses. The
state"s presentationof the coll ateral offense could not transcend
the bounds of relevancy set by the trial court. See, Sfate v.

. @ Richardson., 4?1 So.2d 752 (Fla. s5thDCA 1993). #he prosecution's

digreqard of the trial judgespretrial ruling, especially in a
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case wthout averwhelmng evidence, constitutes reversible error.

See, Halsell v. State, 672 S0.2d4 869 (Fla. 3d DCA 1996).

Durina | £ crass-examnation, the prosecution asked:

Q: You wouldn't want to have sex with 13-year-old
girls?
(T. 1153)
and,
"+ Q It seems to me that being an LD woul d sortof be

consistent W th you having sex with 13-year-old girls.

(T. 1153)

The defensze objected (T. 1153).

and,

0: Let’s talk about Jessica Casanova, 13 year-old=-girl

you live? in a housewith. You had sex with her right?

(T. 1154).

The defense objection was overruled (T. 1154).

Appellant submts that whether or not he had sex with a 13
year-old-girl was immaterial as to whether he killed Robyn Novick.
See, Wilt v. State, 410 So.2d 924 (Fla. 3d DCA 1982). There was no
evi dence to show that appellant commtted the collateral offense of
sex with 17 vear-old=-girls. See, Thomas v. State, 59 S0.2d 517
(Fla. 1952):cole v. State,356 So.2d 1307 (Fla. 2d DCA 1978).
This reference to a collateral crime charged violated the

fundamental rianhts of appellant to a fair trial before an inpartial
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See, Harmon v. 3State, 394 So.2d4 121 (rla.1lst DCA 1980):

Marris  State, 447 so.2d 1020 (Fla. 3d DCA 1984).

The Record reflects that during iscrass-exam nation, the

prosecution:

1143,

Teased t he appellant about the name he used (T. 1142, 1143).
Did not ~ive nppellant an opportunity te finish his answer (T.
1144 v,

Improperly commented on the work appel | ant did:

So you’re also a dancer? \Were you a cook? How about a
bottle washer ?
A T have been a cook.
Q: candlenmker? No? Nothing like that?

(T. 1146)

Improperly comented on the appellant's credibility?*

M. Gore, you can use whatever you want. You've made up

every other story.
(T. 1149)

I nproperly made racist remarks:
0r Oh, coreis aJewish name? What did you have for

pPassover, a bunch of Matzo this year?
(T. 1157)

Again, referred to otherunrelatedcases, cases that were not

noti ced as williams rul e evi dence!
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Q: Now, You know a girl by the full name of Maria
DPominmiez that you net at the Pizza Hut priortothellth
nf FPebruary, 19887
(T. 1158)
Def ense obj ection was overruled (T. 1158),
The prosecution continued:
Q: Did you hear, see Maria Dominguez just prior te the
% accident you had in the Mustang on February of 1988?
A T =aid |'m not going to nmake any statements
whatsnever to you in relation to any other crimnal
cases, okay,.
0: vou don’t want to tal k about any other cases?
A I have a right not to answer that an | take it --
(T. 1158-9)
The defense. objection was overruled (T. 1159).
|nproper tv commented to the jury concerning his Rexsonal
aninmosity towards appellant:
(oF: Recause I don't like peopl e who kill women. HOW'S
that? vYou want to know why? Because | don’t |ike people

preying »n wonmen.
(T. 1159)

and,

@: 1 didn't kill three women you did.  You see, M.

Gore. you killed wonen. That's why you're on the stand,
(T. 1162)
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and,
Q: well, vyou know what, you're right, T am because
somebndy Who does what you do deserves to die.

(T, 1162)
Improperlyand caustically conment ed on appel | ant' s character:
Q:  Tdidn‘t realize how good @ guy you were. YouWwere

.. concerned &out their insurance rates, 1Is t hat youl

testimony?
During ~losing argument, the prosecutor coment ed:

a) Yf vou believe he did not tell you the truth,that

. he made up a story, that's it, he’s guilty of First
Deqree Mirder --
(T. 1170)
Def ense objection was overruled ¢(T.1170)
and,
Tt*s cimple and it comes down to this in sinplicity: [If you
believe his <tory, he's not guilty. If you believe he's lying to

you, he’s aquilty. 1It’s that sinple.
(T. 1236)
Defense obj ection was overruled (T.1236).
Prosecution commentssuchasthese inviting a jury to convict
a defendant because he |ied have consistently been held to be

. error. See, Bass_v. State, 547 So.2d 680 (Fla. lst DCA 1989);
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Clewis V. State, 605 So.2d 974 (Fla. 3d pcal992): Pagifico v.
state, 642 So 2d 1178 (Fla., 1st DCA 1994); Northard v, Skate, 6795
S80.2d 652 (Fla.4th Dpca 1996).
b) TImproperly commented on appel |l ant's demeanor:
Am | boring you, M. Core.
(T. 1175%)
and,
Now -- |'m sorry. Maybe he wants to tsiy now, Judge.
I’m not sure.
The Court: VWhat happened?
M. Rosenberq: He sort of wants €o answer Ythat’s right"
to what I’m saying.
The defendant: No, | don't.
(T. 1182
1t has been held to be reversible error fra prosecutor to
address thoe defendant’s deneanor off the witness stand. see,
Baldez V. State, 679 So.2d 825 (Fla. 4th bpca 1996); Pepe y,
inwrigqht. 496 So.2d 798 (Fla.1986).
¢) Improperly di sregarding the court’s pretrial ruling
and commented:
And when you took her crwhy did you take her Son?
Well, he was really ny son and | was =aving hi m and
that/~ why I left himlocked up in a kitchen cabinet,
because T was hel ping him
(T. 1230)

Def ense obj ection was overrul ed (T. 1230).
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4) Improperly expressed a personal opinion and vilified
appellant.
van know, Ladies and Gentl enen, there’s g lot Of

rules and procedures that T have to followin court, and

there's a lotof things | can say or can’t say, but

there’s one thing the Judge can't ever make mesay and

that is he cannever nake mesaythat's a human being.

B (T. 1228)

It is inproper for a prosecutor to refer to the accused in
derogatoryterns, in such manner as to place the character of the
accused inicsue. See, Lewis v. State, 377 So0.2d 640 (¥la, 1979);
Pacifjco v, state, supra.

Repeated i nproper remarks and conduct of a prosecutor can

constitute reversible error in the absence of objection, See, Paft

State, 112 So.2d 380 (Fla.1959); Rvan v. state, 457 So.2d 1084
(Fla. Ath DCA 1.984): Fuller v. State, 540 S0.2d 182 (Fla. 5th DcA
1989) .

Tn cannot be said that these remarks did not prejudice
appellant. As they did, and as the wholly circunstantial evidence
aqainst him was nat overwhelmng, his conviction nust be Reversed.

See, Coleman v. State, 420 So,2d 354 (Fla.5th DCA 1982); Rahmings
v, State, 425 so.2d 1217 (rla.2d DCA 1983).
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T™F TRI AL COURT ERRED BY INTRODUCING | NTO
FVIDENCE GRUESOVE PREJUDI CI AL AND UNNECESSARY
~oLLATERAL CRI MES PHOTOS

over cbiection (T. 641), phot os showi ng Tina Colaris after the
attack on her (R 203) were introduced into evidence.

These photographs had nothing to do with the Robyn Novick
. hom ci de. They were unnecessary as Ms. Colaris described her
injuries. Their only effect was to inproperly and unfairly
prejudice the sury agai nst appellant. Any probative value they may
have had wa< vastly outwei ghed by the prejudice their adm ssion
visited upon appellant. Theadm ssion of these unnecessary and
qruesome ~ollateral Crines photographs constituted reversible
error. See, Henpy V. St -, $74 so.2d 73 (Fla. 1991); Duncan v.
State, 61° so.,2d 279 (Fla, 1993): Steversopn v, State, 22
Fla.L.Weekly 9345 (Fla. 1997): czubak v, State, 570 So.2d 925 (Fla.
1990).
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THE TRIAL COURT ERRED BY FAILING TO ADMIT
EVIDENCE THE DEFENDANT SCUGHT TO ADM T WHERE A
DEFENDANT SHOULD BE ENTI TLED TO | NTRODUCE
PELEVANT EV|I DENCE WH CH W LL TEND T0 SUPPORT
¥1s DEFENSE

In the instant case, the trial court erred by failing to admit
evi dence which the defendant sought to introduce to support his
def ense.

In t he instant case, Gore attenpted to intraduce a photograph
of Tina Colaris wWhi ch woul d have been identified by a witness for
the defense, hna Fernnndez (T. 800). The court refused to admit
t he photograph although it was proffered to the court that the
witress would testify as to when and where the photograph had been
taken (7. 201). Anpa Fernandez testified that she knew Tina Calaris
and that +*he wtness watched Gore take sexually-oriented pictures
of Tina celaris whose nane appeared on the back of Gore’s business
cards for "The Exchange" (T. 807, 809, 810).

Ana Fernandez'’s testimony was in direct contradiction %o the
testinony aiven by Tina Colaris wherein Colaris testified that she

became acemainted With Gore when she nmet nhimat a cl ub where she
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wor ked. Introduction of the photograph of Colaris would have
supported Core‘’s position.

The witnacgs testified that she kept track of the "girls” that
wor ked for anre (T. 807). she also testified that she had met
Robyn Novick, Pauline Johnson and Susan Roarke(T. 811, 814). The
W tness algo testified that in 1988 Tina Colaris arrived at the
witness’ home Wth a police officer. The police officer renoved
pictures af ~olaris from Fernandez’s honme (T. 825). Furt her
géstimony bv the witness established that the "girls" t hat worked
forGore in his escort service often changed their appearances (T.
828),

. Ana Fernandez‘’s affidavit regarding a ring claimedtebe owned
by Tina Celaris was excluded (T. 835). The photo of Tina Colaris
and t he busziness card wherein Tina Col aris' nane appeared on the
back were exciluded (T. 833, 834, 835, 836). Al of this evidence
would have ~inported Gore’s position. Ana Fernandez’/s testinony
regqarding where and whenshe saw Gore take a picture of Tina
Colaris wae excluded (T. 893). This would have corroborated Gore's
position that he enployed Tina Colaris. \Were the evidence tends
even indirectly to establish reasonabl e doubt regardi ng defendant9
quilt, it ie error to denyit admssibility. See, Moreno v. State,
418 S0.2d 1223 (Fla. 3d DCA 1992); Estapng v. State, 595 S0.2d 973

(Fla. .. DCA
At Gore’strial, the court excluded evidence that would have
. corroborated defendant's positionwith regard to WIlliam rule

evidence. Tr has been held that where WIlians rule testinobny is
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consi dered sufficiently relevant to be admitted into evidence that

conpetent evidence tendi ng to disprovewilliams rul e testimony is

equallyi nportant. See, Holley V. State, 328 S0.28 224 (Fla. 2d
DCA 1978).

In the instant case, the evidence excluded wad highly
pertinent to sore‘s theory of defense. The trial courtabusedits
di scretion wy excluding evidence which would have tended t¢ create
a reasonable doubt and that would have t ended to corroborate Gore'’s
defense. See, Pields v, State, 6 08 So0.2d 89 9 (Fla. 1st DCA 1992).

In the case at bar, Ana Pernandez'’s testimony regarding what
Tina Colaris told her when Fernandez saw Colaris at t he Broward
Mal | was excluded. This statement made out of court was essenti al
and probative to the defense's theory. King_v, state, 684 se.2d
1388 (Fla. 1st DCA 1996).

The trial court's exclusion of Ann Fernandez’s affi davit
reqarding the ring clained to belong to Tina Colaris was not
harmless error. The dsatement supporting defense's position that
the ring heleng to Goreandthat hehad made it for hinsel f while
I ncarcerated at Eglund w&s substantially inportant to Gore's
position that: the ring did not belong to Tina Colaris and that he
(Core) could not have robbed Colaris of the ring in Gore’s
possessi on, See, Zzerquerav. $tate, 549 so.2d 189 (Fla. 1989).

The+rial court failed to nake sufficient inquiryintothe
surroundinag Circunstances regardi ng witnesses soughtto be put on

the stand by the defense. The state's objection that the names had

not been included oOn thewitness |ist was sustained pursuant to
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Fla.crim.R.P. 1,220, Yet, again, these wtnesses' testinony would
have tended to create a reasonable doubt and would have
corroborated the defense’s position. The trial court had the
obligation to determ ne whet her or not the Gore’s noncomplianceof
t he criminal rules would have resulted in harm to his position.
See, Coffey v. State, 421 So.,2d 49 (Fla. 4th pca 1982).

A defendant facing a serious crimnal charge shoul d beableto
produce evidence essential to his defense, See, HWilgon v, State,
236 So.2d 426 (Fla. 34 DCA 1969); Roberts v. gtate,370 So.2d4 800
(Fla. 2nd DCA1979).

By excluding evidence that would have tended to support Gore’s
. case and hnv failing to inquire regarding the surrounding
circumstances of why defense violated the rules of eriminal
procedure by failing to supply the nanes of certain wtnesses On
the wtness 1list delivered to the prosecution, the trial court
abused iz die~retion Where it deni ed the def ense an opportunityto
support its case, The trial court's exclusion of evidence and
testinony is reversible error. The defendant's case nust be

remanded for the appropriate proceedings regarding this error.
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VII

THE APPELLANT MJUST BE RESENTENCED DUE TO THE
| NVALI DI TY QF THE AGGRAVATI NG FACTORS OF
MURDER DURI NG AROBBERY OR FOR PECUNIARY GAIN

" The trial court subnitted jury instructions to the jury as to
agqravating factors. |n sentencing appallnnt to Death, theCourt
found the twn aggravating factors of Murder during a Robbery and

. for murder fcr pecuniary gain (R 334).

As arqued in his argument as tothe sufficiency of evidence to
support the robbery conviction, appellant submts that these two
alleqed agaravating factors were not proven to exist. He subnmits,
therefore, that he nust beResentenced beforeajury which is not
instructed as tao these alleged aggravators and by a judge who doss

not take these allegedaggravatorsi nto consi deration when inposing

hi s sentence.
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VI

THE TRIAL COURT ERRED | N SENTENCI NG THE
DEFENDANT TO DEATH AFTER REFUSI NG A PLEA OFFER
AND EXERCI SING HIS RIGHT TO A TRIAL BY JURY

Prior to trial, the defendantwasoffereda plea of "One life
concurrent with the first offive Iifes given out in the 788 case
with credit for the seven years to class out all remining cases,
whi ch 1 believe nunber 1io%.

(T. 215},

The trial court nmade sure that the defendant knew of the offer
(T. 215),

The defendant decided to exercise his Right to a Trial by
Jury . He was subsequently convicted and sentenced to Death.

Only defendant's trial came between the plea offer of "Life"
and the Death Sentence mated out.

The defendant submits that he was inproperly sentenced to
Deat h because he exercised his constitutional right to have his
qui It or innccence determined by a jury of his peers.

In Weatherington v, State, 262 So.28 725 (Fla. 3d DCA 1972)
thé Court considered the issue and st ated:

The substance of this point appears to be that the

appellant received a heavy sentence because he dared to
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ask for a durytrial. ©Of course, if this were the case,

the sentence would be unconstitutional. (p. 725).

In Fraley v. State, 426 So.2d 983 (Fla, 3d DCA 1983), thg
Court stated:

The lawis clear that any judicially inposed penalty
which needlessly discourages assertion of the fifth
amendment right not to plead gquilty and deters the
exercise of the Si Xt h amendment right to demand a jury
trial. is patently unconstitutional. (p. 985).

In Stephney v. State, 564 So.2d 1246 (Fla. 3d DCA 1990), "the
. court offered Stephney a sentence of three and one-half years for
a plea of quitty. The guidelines recomended range for the offense
was five and nne-half to seven years." The defendant was convicted
at trial and sentenced "to ni ne years in prison, the highest
pernissible <entence bhased on his guidelines scoresheet." In
reversina +he defendant’s sentence th@s court stated:
The only conclusion which can be drawn is that the
longer sentence was entered due tO the defendant’s
failure *o accept the plea bhargain offered by t he trial

judge. (p. 1248). and,

We think the proper renedy in this case is to remand

. with directions that the trial judge enter sentence

within the recomrended gui delines rangeof five and one-

hal f +c seven vears. (p. 1248).
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In Gillmand v. State, 373 So.2d 955 (Fla. 2d DCA 1979), the

Second Distriet court of appeal s considered the i ssue and states:
The law is clear that any judicially inposed penalty

whi ch needl essly discourages assertion of the Fifth

Amendment right not to plead guilty and deters the

exerci se of the Sixth Amendment right to demand a jury

trial is patently unconstitutional. (G tation omtted).

A An accused cannot be punished by a more severe sentence
hecause he unsuccessfully exercised his constitutional
right tec stand trial rather than plead guilty (Citation

o onmtted). (p. 9.38).

See, also. McEachern v. State, 388 $o.2d 244 (Fla. 5th DCA
1980).

In the ~ase Of cavallaro v. State, 647 So.2d4 1006 (Fla.3d DCA
1991) thi ~ourt found that a party's decision to go to trial
rather thar accept a plea bargain is not punishable by the
I nposi tion »f a harsher sentence because to do so would i npi hge on
the constitutional right to trial by jury. Thia Caurt remanded for
a new sentencing proceeding before a different judge.

The defendant submits that in the instant case he was puni shed
for exercising his right to a jury trial (7 years straight/syears
habitual vz, 8-11 years, guidelines vs. 30 years habitual
sentence) . Pursuant to the above authorities, he submite that the

must be Resentenced.
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GONCLUSION

Based »n the foregoing facts, arguments and authorities, the
appel l ant  Respectfully subnits, that his Convictions nust be
Reversed, Sentences vacated and this Cause Renmanded for appropriate

proceedi ngs,
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