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PRELIMINARY STATEMENT

In this brief, the parties will generally be referred to by
name. References to the appendix to this brief will be by the
symbol "aA "

Florida Defense Lawyers Association has regquested leave to
file a brief as amicus curiae in this case solely with regard to
the proper interpretation of Section 316.614(10), Florida Statutes
(1990). Accordingly, we will not address any other issue raised
by the parties.

All emphasis herein is supplied unless otherwise indicated.

STATEMENT OF THE CASE AND FACTS

For purposes of the issue addressed by this Brief, the
significant facts are that Harold and Tabitha Ridley were involved
in an automobile accident with a Safety Kleen company truck, that
Mr. Ridley was not wearing his available and fully operational seat
belt at the time, that Safety Kleen raised, as an affirmative
defense, the non-use of that seat belt, and that non-use of the

seat belt did not cause or contribute to causing the accident.

SUMMARY OF ARGUMENT
This Court should answer to the certified question as follows:
As to drivers and front seat passengers in accidents occurring
after the effective date of the 1990 amendment to Section
316.614(10), Florida Statutes, where there is evidence that a

plaintiff's failure to use an available and fully operational seat

belt contributed to the injuries suffered by the plaintiff, but




there is no evidence that plaintiff's seat belt non-use contributed
to causing the accident, the jury should be instructed either with
Florida Standard Jury Instruction 4.11 or with Florida Standard
Jury Instruction 6.14, but not with both instructions.

The 1990 amendment to Section 316.614(10), Florida Statutes,
prohibited the introduction of evidence of a violation of the seat-
belt statute on the issue of mitigation of damages, but expressly
provided that such evidence was admissible as to comparative
negligence. A guestion has arisen as to whether the effect of this
amendment is to preclude evidence that plaintiff failed to use an
available and fully-operational seat belt unless non-use of the
seat belt somehow contributed to causing the accident. That narrow
construction of the statute should be rejected for several reasons.

The common law seat belt defense, by precluding the recovery
of that portion of plaintiff's damages which results from plain-
tiff's fault in not using a seat belt, gives legal recognition to
the fact that the failure to use an available and fully operational
seat belt can cause otherwise-avoidable injuries in a motor vehicle
collision. That defense is consistent with, if not mandated by,
Florida's fundamental public policy of equating each entity's
extent of 1liability with its extent of fault and holding a
defendant liable only for those damages caused by that defendant's
fault, not for damages caused by the fault of others. Any con-

struction of the statute which subverts that fundamental public

policy should be carefully scrutinized.




The strained construction urged by the plaintiff's bar is not
justified by the statutory language. Unlike analogous statutes,
the prohibition of Section 316.614(10), Florida Statutes (1990),
is directed to evidentiary use of a "violation of the provisions
of this section," not to evidence of "failure to use" an available
seat belt. Thus, what the statute prescribes is introduction of
evidence, on the issue of mitigation of damages, that plaintiff was
in violation of the law; it does not proscribe introduction of
evidence of the facts which constitute that violation.

Even if the statute were interpreted to include evidentiary
use of the underlying fact of non-use of an available and fully
operational seat belt, limitation of the seat belt defense to
situations in which non-use caused the accident still does not
follow. Clearly, the legislature intended that seat belt non-use
by a driver or front seat passenger should be admissible on the
issue of comparative negligence, rather than on the issue of
mitigation of damages. That approach makes eminently good sense.
It avoids the danger of "double-dipping" by clearly confining seat
belt evidence to a single issue. It does so in a context which
lessens the burdens on the jury of allocating fault among the
entities involved. It is also consistent with the underlying
principle that comparative negligence deals with the pre-accident
fault of the parties contributing to the damages sustained, while
mitigation of damages deals with the reasonableness of plaintiff's

post-accident conduct.




It is perhaps for this reason that the courts of this state
have, on several occasions, analyzed the effect of a plaintiff's
failure to use an available safety device in terms of comparative
negligence, rather than in terms of mitigation of damages. Indeed,
one District Court has specifically held that the mitigation of
damages defense has been subsumed within the doctrine of compara-
tive negligence. Treating seat belt non-use as comparative
negligence is fully consistent with the purposes of comparative

negligence as set forth in Hoffman v. Jones, 280 So.2d 431 (Fla.

1973), which delineated comparative negligence in terms of
allocating liability in accordance with the parties' relative
degrees of responsibility for the damages sustained.

In amending Section 316.614(10), Florida Statutes, the
legislature has not eviscerated the seat belt defense (as to those
in the front seat) by confining it to those highly-unusual cases
in which seat belt non-use contributed to causing the accident.
Instead, the legislature has realigned the statutory seat belt
defense to where it makes the most jurisprudential sense -- as one
aspect of comparative negligence.

Moreover, even if the effect of the 1990 amendment were to
constrict the scope of the statutory seat belt defense to those
rare situations in which seat belt non-use contributed to causing
the accident itself, there is no reason to similarly constrict the
common law seat belt defense which this Court had recognized

several years prior to the passage of a statute requiring the use

of seat belts. 1Indeed, such a construction results in a para-




doxical situation in which the seat belt defense is not available
as to the driver and front seat passenger (who are required by law
to wear seat belts), but is available as to rear seat passengers
(who are not required to wear seat belts). The legislature could
not have intended so absurd a result.

The lower tribunal correctly held that the seat belt defense

remains viable notwithstanding the 1990 statutory amendment, and

should be affirmed on this issue.




ARGUMENT

THE SEAT BELT DEFENSE REMAINS VIABLE NOTWITHSTANDING THE
1990 AMENDMENTS TO SECTION 316.614, FLORIDA STATUTES, AND
I8 NOT LIMITED TO THOSE RARE INSTANCES IN WHICH SEAT BELT
NON-USE CONTRIBUTES TO CAUSING THE AUTOMOBILE ACCIDENT.

The First District has certified to this Court the following
question as being of great public importance:

If evidence is presented concerning a violation of
Section 316.614, Florida Statutes, "The Florida Safety
Belt Law," and there is evidence that the violation
contributed to the injures suffered by the plaintiff,
should Florida Standard Jury Instruction 4.11 (violation
of traffic regulation as evidence of negligence) be
given?

For the reasons set forth below, we submit that this Court should
answer that question as follows (as to accidents occurring after
the effective date of the 1990 amendment to Section 316.614(10),
Florida Statutes):
Where there is evidence that a plaintiff's failure to use
an available and fully operational seat belt contributed
to the injuries suffered by the plaintiff, but there is
no evidence that plaintiff's seat belt non-use caused or
contributed to causing the accident itself, the jury
should be instructed either with Florida Standard Jury
Instruction 4.11 (violation of traffic regulation as
evidence of negligence) or with Florida Standard Jury
Instruction 6.14 (seat belt non-use and mitigation of
damages), but not with both instructions.
That ruling would give full effect to the legislative intent in
enacting and subsequently amending Section 316.614(10), Florida
Statutes, and would be fully consistent with fundamental public
policy of this State.

Sections 316.614(4) and (5), Florida Statutes, require the

driver of a motor vehicle and each front seat passenger to wear a




seat belt.' Prior to 1990, Section 316.614(10), Florida Statutes,
provided that:

A violation of the provisions of this section shall not
constitute negligence per se, nor shall such violation
be used as prima facie evidence of negligence in any
civil action.

In 1990, Section 316.614(10), Florida Statutes, was amended by
Chapter 90-119, Section 24, Laws of Florida. In its current form,
the statute provides (amendatory language underlined):

A violation of the provisions of this section shall not
constitute negligence per se, nor shall such violation
be used a prima facie evidence of negligence or be con-
sidered in mitigation of damages, but such violation may
be considered as evidence of comparative negligence, in
any civil action.

In Bulldog Leasing Co., Inc. v. Curtig, 630 So.2d 1060, 1063

(Fla. 1994), this Court noted the passage of the seat belt law but
did not have to decide what effect it had. 8o far as we are aware,
the First District's decision in the instant case is the only
reported appellate decision dealing with the effect of the 1990
amendment of Section 316.614(10), Florida Statutes.? Trial courts
around the state have reached differing results. Some circuit
judges have held that the effect of the 1990 amendment is to

preclude use of the seat belt defense except in those extremely

If the front seat passenger is young enough, a child
restraint device may be required instead.

’We are advised that a trial court decision allowing the seat
belt defense to be used as an aspect of comparative negligence,
even though seat belt non-use did not contribute to causing the
accident, was affirmed per curiam by the Second District in Travlor
v. Losh, Second District Case Number 94-368 (1994). The issue is
also presently pending in another Second District case, Gauvain v.
Wardwell, Case Number 94-3022.




rare situations where the non-use of a seat belt caused or
contributed to causing the accident, rather than causing all or
part of the plaintiff's damages.’ Other circuit judges and at
least one federal district court judge have ruled to the contrary.‘
For the reasons set forth below, we submit that the seat belt
defense remains viable where non-use of an available and fully
operational seat belt caused at least some part of plaintiff's
injuries, even if it did not contribute in any way to causation of
the accident. In the course of this brief, we will address
arguments that have been made both by individual plaintiffs and by
the organized plaintiff's bar (The Academy of Florida Trial
Lawyers) in various cases in support of their claim that the 1990
amendment to Section 316.614(10), Florida Statutes, restricts the
seat belt defense to those rare situations in which seat belt non-

use causes, or contributes to causing, the initial accident itself.

It is unclear to what extent Petitioner is asserting this
position. Other than referring to this case as an opportunity to
answer the question left open in Bulldog Leasing Co., Inc, V.
Curtis, 630 So.2d 1060 (Fla 1994), Ridley does not seem to take
this position. However, Ridly apparently took that position in the
District Court, since its decision recites that Ridley "asserts
that the failure to wear the seat belt cannot constitute
comparative negligence if the failure to wear the seat belt was
not an actual cause of the initial accident" (20 FLW at D1710).
Moreover, we believe that this contention must be analyzed in order
to properly answer the question certified by the District Court.
Since the issue was addressed by the District Court decision and
since the trial courts of this state have reached conflicting
decisions on this point, we will address the issue.

“For the Court's convenient reference, a copy of that federal
district court decision and a number of Florida circuit court
decisions reaching the same result are included in the appendix to
this brief. (A:2-20, 39-40).




Section 316.614, Florida Statutes, requires drivers and front
seat passengers - - but not back seat passengers - - to use seat
belts. Thusg, seat belt non-use by a back seat passegenger does not
violate the statute, and Florida Standard Jury Instruction 4.11
(viclation of traffic regulation as evidence of negligence) does
not apply to rear seat passengers. In cases brought by rear seat
passengers, Florida Standard Jury Instruction 6.14 should be given.
For the balance of this brief, we will address the situation as to

plaintiff who was a driver or front seat passenger.

A. The Historic Background

Some historic background helps put the issue in proper per-
spective. Initially, the seat belt defense was rejected in Brown

v. Kendrick, 192 So.2d 49 (Fla. 1lst DCA 1966). In that case,

decided while contributory negligence was still a complete defense
and a guest passenger had to prove gross negligence, the defendant
sought to assert that the minor plaintiff's non-use of a seat belt
constituted contributory negligence barring her cause of action
against the driver for gross negligence. The District Court
rejected that defense, noting that the efficacy of seat belts was
still controversial and that there was no statutory requirement to
use seat belts. The court furthér pointed out that the plaintiff's

failure to fasten her seat belt had not contributed to causing the

accident. In those circumstances, the First District declined to




recognize non-use of a seat belt as an affirmative defense which
would have completely barred the minor plaintiff's claim.
The issue came before this Court eighteen years later in

Insurance Co. of North America v. Pasakarnis, 451 So.2d 447 (Fla.

1984). 1In that case, the driver of a Jjeep had been ejected from
the vehicle during a collision, 1landing on his posterior and
sustaining a compression-type injury to his lower back. His
treating physician testified that the injury was caused by his
impacting on the pavement. Defendants proffered testimony that,
had plaintiff properly utilized his seat belt, he would not have
been ejected and, indeed, probably would not have sustained any
injury whatsoever.

The trial court struck the seat belt defense and the District
Court affirmed. This Court quashed and remanded for a new trial
on the sole issue of the extent to which the verdict should be
reduced as a result of plaintiff's failure to wear an available
and fully operational seat belt. The Court rejected a contention
that it should not recognize a seat belt defense in the absence of
a statute requiring the use of seat belts, commenting (451 So.2d
at 451) that:

To abstain.from acting responsibly in the present

case on the pa31s of %egislative deferencq Would be to

conscilously i1gnore a limlited area where decisions by the

lower courts of this state have created an illqgical
exception to the doctrine of comparative negligence
adopted in Hoffman and the underlying philosophy of

individual responsibility upon which the decisions of
this Court succeeding Hoffman have been predicated.

10




The Court pointed out that historically it had acted to
discard outmoded common law doctrines where present-day conditions
made those doctrines unjust, citing Hoffman v. Jones, 280 So.2d 431
(Fla. 1973) (replacing contributory negligence with comparative

negligence); Licenberg v. Issen, 318 So.2d 386 (Fla. 1975)

(abolishing the rule against contribution among joint tortfeasors):

and Auburn Machine Works Co. v. Jones, 366 So.2d 1167 (Fla. 1979)

(rejecting the "patent danger" doctrine).

The Pasakarnis Court further noted its prior decision in Ford

Motor Co. v. Evancho, 327 So.2d 201 (Fla. 1976), in which it had

held that automobile manufacturers could be liable for design or
manufacturing flaws that caused injury even though they did not
cause the primary collision, since, although automobiles are not
made for the purpose of colliding with each other, a frequent and
inevitable contingency of normal automobile use was collision and
injury-producing impacts.® The Court noted that the statistically-
proven hazard of injury-producing impacts was "just as relevant to
the question before us as it was to our decision in Evancho" (451
So.2d at 452), and held that logic and consistency required apply-
ing the same principles in considering the seat belt defense. The
Court observed that seat belts had been proven to afford the

occupant a means to minimize personal injuries prior to occurrence

5Indeed, the Court in Ford Motor Co. v. Evancho, supra,
obliquely referred to the analogy between its holding and a seat
belt defense when it specifically noted (fn 4, p. 204) that it had
not considered the appropriateness of defenses concerning lack of
use of safety devices within the vehicle, since the issue had been
neither raised nor briefed in that case.

11




of the accident, reiterating that "second collisions" with the
interior of the automobile were reasonably foreseeable.

The Pasakarnis Court noted that jurisdictions adopting the
seat belt defense had considered three different approaches:
negligence per se; contributory negligence; and mitigation of
damages. The Court rejected a negligence per se approach because
Florida did not (then) have a statute requiring the use of avail-
able seat belts. Contributory negligence® was rejected on the
basis that that doctrine applied only if the plaintiff's failure
to exercise due care caused (in whole or in part) the accident,
rather than enhancing the severity of the injuries. Instead, the

Court adopted the mitigation of damages approach. Pasakarnis thus

established the common law seat belt defense.

Two years later, the Legislature adopted a statutory require-
ment that drivers and front seat passengers use seat belts.
Chapter 86-49, Section 2, Laws of Florida. Perhaps in recognition
of Pasakarnis' statement that the negligence per se approach was
rejected because (at the time Pagakarnis was decided) there was no
statutory requirement for the use of seat belts, the new statute
specifically provided that a violation of its provisions was not

to constitute negligence per se, nor be used as prima facie

® Although Pasakarnis spoke in terms of contributory
negligence, the reference presumably was to comparative negligence
as well.

12




evidence of negligence in any civil action. Section 316.614(10),
Florida Statutes (1987).’

Absent such a provision, a violation of Section 316.614,
Florida Statutes, would have been negligence per se, since Section
316.614(7), Florida Statutes, provided a fine for not wearing a
seat belt when required. The violation of a penal statute, other
than a penal ordinance or a traffic statute, is negligence per se.

Hoskins v. Jackson Grain Co., 63 So0.2d 514 (Fla. 1953); Hines v.

Reichhold Chemicals, Inc., 383 So.2d 948 (Fla. 1st DCA 1980);

Bryant v. Jax Liquors, 352 So.2d 542 (Fla. 1st DCA 1977), cert.
den., 365 So.2d 710 (Fla. 1978).

Even if Section 316.614, Florida Statutes, were considered a
traffic statute, a violation of its requirements would nonetheless
still (but for subsection (10)) be negligence per se. The viola-
tion of a statute which establishes a duty to take precautions to
protect a particular class of persons from a particular type of

injuries is negligence per se. deJesus v. Seaboard Coast Line

Railroad Co., 281 So.2d 198 (Fla. 1973); Tamiami Gun Shop v. Klein,

116 So.2d 421 (Fla. 1959); Schulte v. Gold, 360 So.2d 428 (Fla. 3d

DCA 1978).

In Rex Utilities, Inc. v. Gaddy, 413 So.2d 1232 (Fla. 34 DCA

1982), defendant in a negligence action arising out of a motorcycle

7Thus, evidence of a violation of the statute could be
admitted on the issue of mitigation of damages. The statutory and
common law seat belt defenses both went to the same issue. The
differences between, and the interaction of, the statutory and
common law seat belt defenses are discussed infra.
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accident sought to raise a comparative negligence defense based on
plaintiff's decedent's failure to wear protective headgear as
required by Section 316.211(1), Florida Statutes (1977). The Third
District pointed out®? that this statute established a duty to take
precautions to protect a particular class of persons from a par-
ticular injury or type of injury since its purpose was to protect
the motorcyclist from head injury. Hence, the court reasoned,
violation of the statute would be negligence per se or, where
plaintiff violated the statute, comparative negligence per se.
Generally, the violation of a statute is negligence per se if
it is shown that the intent of the statute was to protect the
interest that was invaded, the interest was that of being protected
from that particular harm, and the injured party was within the
class the statute seeks to protect. deJesus v. Seaboard Coast Line

Railroad Co., supra; lLewis v. City of Miami, 127 Fla. 426, 173

S0.150 (1937); Bryant v. Jax Liquor Stores, Inc., supra. Clearly,

Section 316.614, Florida Statutes, meets that test.
Like the motorcycle helmet requirement under Section 316.211,

Florida Statutes, in Rex Utilijties, Section 316.614, Florida

Statutes, establishes a duty to take precautions to protect a
particular class of persons (those in the front seat of a moving
automobile) from a particular type of injury (second collisions or

ejections). The intent of this statute was to protect drivers and

®The trial court's refusal to submit the issue to the jury was
upheld, but on the basis that defendant had not adduced evidence
that the statutory violation was a proximate cause of decedent's
injury.
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front seat passengers from second collisions and ejections, and
such a plaintiff who sustains injury as a result of a second colli-
sion or an ejection is clearly within the class the statute seeks
to protect. Thus, were it not for the provisions of Section
316.614(10), Florida Statutes, a violation of the statutory seat
belt requirement would constitute negligence per se. At issue in
the present case is whether Section 316.614(10), Florida Statutes
(1990), goes far beyond the limited role of prohibiting the viola-
tion of the statute from being negligence per se, and completely
precludes introduction of any evidence that plaintiff failed to use
an available and fully operational seat belt, thus causing addi-
tional injury, if non-use of the seat belt did not cause the

accident itself.

B. The Public Policy Background

The common law seat belt defense, which precludes a plaintiff
from recovering that portion of the damages which plaintiff could
have avoided by the simple expedient of using an available and
fully operational seat belt, is fully consistent with the public
policy of this state, exemplified both by legislative enactments
and Supreme Court decisions, toward fully equating liability with
fault and with holding a defendant liable for only that portion of
plaintiff's damages which that particular defendant caused.

In Hoffman v. Jones, supra, this Court discarded contributory

negligence in favor of comparative negligence, pointing out (280

So.2d at 436) that if fault is to remain the test of liability, the
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doctrine of comparative negligence, which involves apportionment
of loss among those whose fault contributed to the occurrence, is
more consistent with liability based on a fault premise. In the
field of tort law, the Court said (280 So.2d at 438), the most
equitable result that can ever be reached is the equation of
liability with fault.

Especially pertinent to the present case is the Court's obser-
vation (280 So0.2d at 436) that:

The ‘'contributory negligence' theory, of course, com-

pletely bars recovery, while the 'comparative negligence!'

theory is that a plaintiff is prevented from recovering

only that proportion of his damages for which he is
responsible. (Initial emphasis in original).

The point that the Hoffman Court was making is simply this:
comparative negligence precludes plaintiff from recovering that
portion of the damages which resulted from plaintiff's own fault.

Two years after Hoffman, this Court in Licenberg v. Issen,

supra, abolished the rule against contribution among joint tort-
feasors, recognizing that it was inconsistent with the purposes of
comparative negligence. 1In its place, the Court adopted the prin-
ciple of pro rata contribution, consistent with the legislature's
then-recent enactment of Section 768.31, Florida Statutes. The
legislature thereafter amended the contribution statute so as to
provide that in determining the pro rata shares of tortfeasors,
their relative degrees of fault would be the basis for the

allocation of liability.
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A dozen years after Licenberg's abolition of the rule against

contribution, a 4-3 decision of this Court in Walt Disney World Co.

v. Wood, 515 So.2d 198 (Fla. 1987), retained the doctrine of joint
and several liability, but in doing so specifically noted that the
provisions of Section 768.81, Florida Statutes, were not applicable -
to the facts before it. That statute, of course, abolishes joint
and several liability in many (though not all) tort cases, replac-
ing it with a plan in which each defendant's liability is measured
by the extent of his or her own fault. Section 768.81, Florida
Statutes, was authoritatively construed in Fabre v. Marin, 623
So.2d 1182 (Fla. 1993). In that case, the Court held that the
statutory expression "percentage of fault" (to be used as the basis
for allocation of liability for plaintiff's damages) referred to
the fault of all participants in the incident, regardless of
whether or not they happened to be parties to the action at the
time of the jury's verdict.

As observed in Smith v. Department of Insurance, 507 So.2d

1080, 1091 (Fla. 1987), the doctrine of joint and several liability
was originally based on the assumption that injuries were not
divisible and that there was no means available to apportion fault.
With the advent of comparative negligence under Hoffman and propor-
tionate 1liability under Section 768.81, Florida Statutes, any
remaining vestige of that rationale has been completely eroded.
Modern Florida law clearly calls for a defendant to be held liable

only for those damages caused by his own conduct, and not those
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which plaintiff, by the exercise of reasonable case, could have
avoided.®

In holding that the fault of the non-parties must be included
in the allocation of fault under Section 768.81, Florida Statutes,

the Court in Fabre noted that the statute was consistent with

Florida's public policy of equating the defendant's extent of
liability with the proportion of the plaintiff's damages which had
been caused by that particular defendant. Any interpretation of
Section 316.614(10), Florida Statutes (1990), which conflicts with
that clear and longstanding public policy should be closely
scrutinized before being accepted. Examination of the wording of
the seat belt statute, as it currently stands, makes it clear that
no such interpretation is required.

C. The Statute Precludes Evidence of Stgfutorv violation,
Not Evidence of Underlying Facts

Initially, a reading of the statute makes it plain that the
legislative restriction is limited to evidentiary use of "violation
of the provisions of this section" -- not to evidence of the facts
which constitute the violation. Thus, the statute prohibits the
introduction, on the issue of mitigation of damages, of evidence
that a (driver or front seat passenger) plaintiff's non-use of a

seat belt violated the law, but does not, on its face, preclude the

As this Court observed in Smith v. Department of Insurance,
supra, at 1091, and reiterated in Fabre v. Marin, supra, at 1185,

the right of access to the courts does not include the right to
recover for injuries beyond those caused by the particular
defendant.
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introduction of evidence of the facts which constitute that
vi ol ation. In short, a defendant is permtted to show, as to any
occupant of the vehicle, that seat belt non-use caused all or part
of the injuries, but is permtted to adduce evidence that the non-
use violated a statute only as to the conparative negligence of the
driver and front seat passengers. As discussed infra, the comon

| aw seat belt defense recognized in _Pasakarnis is largely unaffect-

ed by the subsequently-created statutory seat belt defense.”

The legislature is conclusively presumed to have a working
know edge of the English | anguage, and when a statute has been
drafted in such a manner as to clearly convey a specific neaning,
the only proper function of the court is to effectuate the intent
of the legislature. Florida State Racing Conmmi Ssion V. MclLaughlin,

102 So.2d 574 (Fla. 1958); State v. Greco, 479 so.2d 786 (Fla. 2d

DCA 1985) . Wiile legislative intent controls construction of
statutes in Florida, that intent is determned primarily from the
| anguage of the statute; the plain nmeaning of the statutory

| anguage is the first consideration. St. Petersburg Bank & Trust

Co. v. Hanm 414 so.2d 1071 (Fla. 1982). \Were the |anguage of a

statute is clear and unambiguous and conveys a clear and definite

neaning, there is no occasion for resorting to the rules of

Yas discussed infra. the statutory seat belt defense applies
only to the driver and front seat passengers, while the conmon |aw
defense applies to all occupants of the vehi cl e. As we wll
discuss infra, a defendant should not be permtted to assert the
seat belt def ense against a driver or front seat passenger on both
conparative negligence and mitigation of damages unless that
artg/ s non-use of a seat belt both contributed to causing the
accident and also exacerbated that party's injuries.
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statutory construction;, the statute nust be given its plain and

obvious meaning. Holly v. Auld, 450 So.2d 217 (Fla. 1984).

Courts will look to the legislative history when construing
a statute only where necessary to resolve anbiguity in the statute.

Department Of lLegqal Affairs v. Sanford-Olando Kennel Club. Inc.,

434 g80.2d4 879 (Fla. 1983). In the present case, the legislative
history denonstrates (A:33) that the legislature was concerned that
a University of Kentucky study showed that non-belted autonobile
passengers, on average, nore than quadrupled the cost of their
treatment and extended their hospital stay by over 500%, and that
98% of belted persons were treated and released, in contrast to
unbelted persons, 21% of whom were admitted to the hospital. This
hardly appears to be a legislative history synpathetic to those who
fail to use their seat belts. How, then, can it reasonably be said
that the legislative intent was to eviscerate the seat belt defense
by limting it to those extrenely rare cases in which non-use of
a seat belt caused or contributed to causing the accident itself?
W submt that such a reconciliation is inpossible.

The distinction between evidence of a statutory violation and
evidence of the underlying facts, and its inportance, is perhaps
made clearer by examning an anal ogous statute. Section 316.613,
Florida Statutes, requires anyone transporting a child five years
of age or younger in a notor vehicle to use an approved child
restraint device. Subsection (3) of that statute provides:

The failure to provide and use a child passenger

restraint shallnotbe considered conparative negligence,

nor shall such failure be admssible as evidence in the
trial of any civil action with regard to negligence.
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Thus, as to child restraint devices, the legislature clearly
specified that evidence of the "failure to provide and use" such
a device was prohibited. In Section 316.614, Florida Statutes, in
contrast, the legislature instead prohibited introduction of
evidence of "a violation of the provisions of this section.”

The use by the legislature of certain |anguage in one instance

and wholly different language in another indicates that different

results were intended. Departnent of Professional Requlation V.

Durrani, 455 so.2d 515 (Fla. 1st DCA 1984); sio
Cinmes Conpensation, 408 So.2d 751 (Fla. 3d DCA 1982).

Significantly, an attenpt was nade to introduce precisely the
type of l|anguage found in the child restraint statute into Section
316.614(10), Florida Statutes. Senate Bill 1770 (A:36-37)
provided, in Section 2, for an amendment of that |anguage so that
the statute would have provided:

A violation of the provisions of this section or a
person's failure to use a seat belt does not constitute
negligence per se, nor may such violation be used as
prima facie evidence of negligence or considered in

mtigation of damages in any civil action.

Senate Bill 1770 died in commttee. (A:38). Wien the legislature
anended Section 316.614(10), Florida Statutes, it did not include
"a person's failure to use a seat belt, " but instead retained the
prior narrow prohibition against evidentiary use of a violation of
the statute. Thus, regardl ess of whether or not the statutory
provisions applies to cases in which seat belt non-use contributed

to causing the accident, it only precludes evidence that plaintiff
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was in violation of the statute -- not evidence of the facts which

conprise that wviolation.

D. The Statute Permits the Seat Belt Defense as
to comparative Neqgligence: Limiting it to
Situations in which Seat Belt Non-Use Caused
the Accident is an Absurd Interpretation

Even if the Court were to determne that the legislature
intended the statutory prohibition to extend beyond the fact of
violation of the seat belt law, and to also enconpass the underly-
ing facts constituting that violation, the statute's |anguage
plainly permts the statutory seat belt defense to be used in a
conparative negligence context -- and that context includes
conparative negligence which causes the m"second collision," even
if it does not cause or contribute to causing the first. In its
current form the statute provides that ®such violation may be
considered as evidence of conparative negligence . . .v

In treating failure to utilize an available and fully
operational seat belt as not involving conparative negligence
unl ess non-use caused the accident, a few circuit courts have
over| ooked the teaching of the semnal Florida case involving

comparative negligence, Hoffman v. Jones. In that case, this Court

stated (at 438):

A plaintiff is barred from recovering damages for |0ss
or injury caused by the negligence of another only when
the plaintiff's negligence is the sole |legal cause of the
damage, or the negligence of the plaintiff and sone
person or persons other than the defendant or defendants
was the sole |egal cause of the danmse.

If plaintiff and defendant are both at fault, the

former may recover, but the ampunt of his recovery ma
be only such proportion of the entire danages plaintif
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sustained as the defendant's negligence bears to the
conbi ned neslisence of both the plaintiff and the
def endant .

In explaining the reasons that conparative negligence was the
preferable rule, the Hoffman Court stated (at 437):

Wen the negligence of nore than one person contributes
to the occurrence of an accident, each should pay the
proportion of the total damages he has caused the other

party.

In explaining how conparative negligence worked, the Court

said (at 438):

The Lury in assessing damages would in that event award
to the plaintiff such damages as in the jury's_iudsnment
the neqgligence of the defendant caused to the plaintiff.

The Hoffman Court summarized (at 439) its purposes for adopting
conparative negligence as:

_ (1) To allow a jury to apportion fault as it sees
fit between negligent parties whose negligence was part
ofdthe | egal and proximate cause of any |0SS or iniurv;
an

(2) To apportion the total dammges resulting from

the loss or injury according to the proportionate fault

of each party.

In order for there to be actionable negligence, it is not
sufficient that the defendant's negligence caused an accident; it
must also cause damage, for wthout damage there is no cause of
action. If, by using an available and fully operational seat belt,
a plaintiff could have avoided any injury whatsoever, there sinply
woul d be no actionabl e negligence (since there was no danage);
hence, the plaintiff's conparative fault in not using the seat belt
is properly analyzed in terns of conparative negligence. Simlar-

ly, if plaintiff's use of a seat belt would have prevented a part
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of his injuries, or lessened their severity, the appropriate
analysis is one of conparative negligence, since Florida has
established a clear public policy that a party should be liable for
damages which are the result of his or her acts or om ssions, but
should not be liable for damages which that party has not caused.
The point is denonstrated by Florida Standard Jury Instruction
(Gvil) s5.1a, Which states:
Negligence is a legal cause of [loss] [injury] [or]
[damage] if it directly and in natural and continuous
sequence produces or contributes substantially to produc-
ing such rlossl rinjurvil [or] [damage], SO that it can

reasonably be said that, but for the negligence, the
[loss] [injurv) [or] [damage] wWoul d not have occurred.

The focus is not on causation of the accident, but on causation of
the injuries. Wiere failure to use a seat belt has exacerbated
plaintiff's injuries, the increased injuries were caused by plain-
tiff's conparative negligence in not wearing a seat belt. Thus,
even if the effect of the 1990 anmendment were to restrict seat belt
evidence to conparative negligence issues, that evidence is
adm ssible to show that plaintiff's conparative negligence (in not
wearing a seat belt) was the legal cause of at |east part of
plaintiff's injuries -- those caused in the "second collision."
It defies logic that the legislature would elimnate the
Pasakarnis rule applying a mtigation of damages principle but, at
the same time, adopt the statenment in Pasakarnis that seat belt
non-use is not conparative negligence unless it caused the
accident. If nothing else, the statute plainly indicates that the

| egislature intended for the seat belt defense to be available on
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comparative negligence igsues. The only question is how broad or
narrow the scope of the statute is.

In cases around this state, courts have been urged to adopt
a construction of Section 316.614(10), Florida Statutes (1990),
which would wholly eviscerate the seat belt defense (at least as
to the driver and front seat passengers) by limiting its use only
to those exceedingly rare cases in which non-use of a seat belt
caused or contributed to causing the accident itself. Especially
given the historic trend in both the courts and the legislature
towards equating extent of liability with extent of fault, and
limiting a defendant's responsibility for plaintiff's damages to
that portion of the damages which the particular defendant has
caused, that would be an absurd result.

Statutes are construed so as to effectuate the intent of the

legislature in light of public policy. White v, Pepsico, Inc., 568

So.2d 886 (Fla. 1990). Any uncertainty as to legislative intent
should be resolved by an interpretation that best accords with the
public interest. Rhoades v. Southwest Florida Redgional Medical
Center, 554 So.2d 1188 (Fla. 2d DCA 1989).

Section 316.614(8), Florida Statutes, sets forth the legis-
lative intent that there be a continuing public safety and
awareness campaign as to the magnitude of the problem of fatalities
and injuries attributed to unrestrained occupants of motor
vehicles. When Section 316.614(10), Florida Statutes, was amended
in 1990, there had been a law on the books in Florida for four

years requiring seat belt use, and seat belts had been a standard
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feature on autonobiles for sonme time. The legislative history
pointedly includes reference to a study noting the strong increase
in severe injuries when seat belts are not used. It makes no sense
what soever to think that the legislature would, at that point in
time, reward notorists for not using their seat belts by limting
the defense to those extrenely unusual cases in which non-use of
a seat belt caused or contributed to causing the accident itself.

A court should not construe a statute in such a manner as to
reach an illogical or ineffective conclusion when another construc-

tion is possible. Gracie v. Dem nq, 213 so.2d 294 (Fla. 2d DCA

1968) . A statute will not be so construed as to lead to absurd

results. WIlliams v. State, 492 so.2d 1051 (Fla. 1986); State ex

rel. Florida Industrial Commission v. WIIlis, 124 so.2d4 48 (Fla.
1st DCA 1960), cert. den., 133 So.2d 323 (Fla. 1961).

If, in fact, the legislature intended the statutory prohibi-
tion to go beyond the fact of violation of the section, andto
include the underlying facts which conprise that violation (and we
wi Il make that assunption for the balance of this brief), the

question becomes that of ascertaining the legislative intent in
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prohibiting the use"' of that evidence in mtigation of damages but
expressly permtting it on conparative negligence issues.
The primary guide to statutory interpretation is the intent

and purpose of the legislature. Tyson v. Lanier, 156 So.2d 833

(Fla. 1963); Florida State Racing Conmm ssion v. McLaughlin, 102
So.2d 574 (Fla. 1958). The legislative intent is the polestar by
which the courts nust be guided, since it is the essence and vital
force behind the |aw. Deltona Corp. v. Florida Public Service
Commi ssion, 220 So.2d 905 (Fla. 1969); Mkos v. Rinslins Bros.-
Barnum & Bailey Conbined Shows, Inc.. 475 So.2d 292 (Fla. 2d DCA
1985) ; Dade Federal Savinss and Loan Assoc. v. Mam Title &
Abstract Division, 217 So.2d 873 (Fla. 3d DCA 1969).

The purpose for which a statute is enacted is of primary
inportance in its interpretation. Florida Industrial Conmi ssion
v. Mnpower, Inc. of Mam, 91 So.2d 197 (Fla. 1956); Sunshine
State News Co. v. State, 121 so.2d4 705 (Fla. 3d DCA 1960). Any

construction of a statute which would operate to inpair, pervert,

nullify or defeat the object of the statute should be avoi ded.

"More precisely, prohibiting its use as to the driver and
front seat passengers. The statute does not require rear seat
passengers to use seat belts. As discussed infra, the common |aw
seat belt defense (in nitigation of damages) does apply to rear
seat ;t))assen ers. In short, construing the statute to prohibit the
seat belt defense except where non-use caused the accident would
result in the anomalous situation of permtting evidence of seat
belt non-use by persons whom the |aw does not require to wear seat
belts, but prohibiting evidence of seat belt non-use by persons
whom the law does require to wear seat belts. A statutory con-
struction requiring such an absurd result should be rejected out
of hand.
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Becker v. Amps, 105 Fla. 231, 141 So. 136 (1932); Van Pelt .

Hilliard, 75 Fla. 792, 78 So. 693 (1918).

Wien the wording of a statute, taken literally, conflicts with
the plain legislative intent, the wording nust yield to the |egis-
| ative purpose. State v. Geco, 479 so.2d 786 (Fla. 2d DCA 1985).

We submit that the legislative intent behind the 1990 amendment to
Section 316.614(10), Florida Statutes, was to further the Iong-
standing public policy trend of equating liability with fault and
hol ding a defendant responsible for only those portions of
plaintiff's damages caused by a particular defendant, while
si nul t aneousl y avoi ding any possibility of "double di ppi ng" by
ensuring that plaintiff's fault in not wearing an available and
fully operational seat belt was only counted one tine, not tw ce.

Dealing with the second point first, the danger always existed
that a jury mght become confused and, after concluding that non-
use of an available and fully operational seat belt had caused 10%
of plaintiff's damages, find 10% conparative negligence on plain-
tiff's part (for not using a seat belt) as well as indicating that
10% of the danmages were caused by non-use of the seat belt.

Having the jury provide a single fault percentage for all compara-

2The fact that the legislature was concerned with this point
is dermonstrated by Senator Johnson's comments concerning a prior
bill to anmend Section 316.614(10), Florida Statutes. (A1) .
Li kewi se, Senator Langley, sponsor of the bill which became the
current statute, said (A:52-53): "In the seat belt |anguage, it
provides that seat belts, the lack of seat belts can no |onger be
used twice against the plaintiff. It is either used as mtigation
or conparative negligence. Now it can only be used in the
conparative negligence."
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tive negligence, including that involved in not using an available
and fully operational seat belt, avoids that possibility. Section
316.614(10), Florida Statutes (1990), acconplishes that objective
by permtting non-use of a seat belt to be considered in connection
with conparative negligence, but not in connection with mtigation
of damages.™

By having non-use of an available and fully operational seat
belt considered as a conparative negligence issue, rather than a
mtigation of damages issue, the legislature has also furthered the
public policy of equating liability with fault and of holding a
defendant liable only for that portion of the plaintiff's damges
caused by that particular defendant. Regardl ess of whether seat
belt non-use is deened a conparative negligence issue or a nitiga-
tion of damages issue, it is plain that plaintiff's non-use of an
available and fully operational seat belt constitutes "fault"™ on
plaintiff's part, and that plaintiff should not be permtted to
recover the portion of his or her damages which resulted from that
fault. That portion of plaintiff's damages was not caused by
defendant's fault, but by plaintiff's own fault in not acting

reasonably to use an avail able safety device which could have

Yconsistent wWith that legislative intent, we subnit, a
def endant should not be permitted (except in the unique situation
in which seat belt non-use both contributes to causing the accident
and increases the severity of plaintiff's injuries) to decrease
plaintiff's recovery under both conparative negligence and
mtigation of damages. In any other case in which both seat belt
defenses are asserted against a particular plaintiff, defendant
should be required to elect, at the appropriate time, whether to
use the seat belt defense on conparative negligence or in
mtigation of damages.
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mnimzed or even elimnated plaintiff's injury. Thus, the issue
is logically one of fault, rather than of danages, and it is nost
logically viewed as a conparative fault issue

The fallacy of precluding introduction of seat belt evidence
IS nore apparent in cases in which non-use did not cause the
accident itself but was 100% of the cause of the personal injuries
which plaintiff sustained. In this situation, the plaintiff's own
fault (in failing to use the seat belt) was the sole cause of his
or her damages; but for plaintiff's failure to use the seat belt,
plaintiff would have sustained no injury whatsoever due to
defendant's negligence -- and hence would have no cause of action
agai nst defendant. A11 of the injuries were due to plaintiff's own
fault, and under conparative negligence the plaintiff should
recover nothing. Under the reading of the statute proposed by the
organi zed plaintiff's bar, however, defendant would be liable for
all of plaintiff's injuries (unless plaintiff was also partially
at fault in causing the accident), even though those injuries were
totally caused by the fault of plaintiff in not using a seat belt.
The absurdity and injustice of such a result seens apparent.

In Ford Motor Co. v. Evancho, supra, this Court held that,

because collisions were a statistically foreseeable risk of auto
travel, car manufacturers could be liable for negligence when
defects caused or exacerbated the effects of the "second collision"
-- that between the passenger and the interior of the car. By like
token, plaintiff's failure to utilize an available and fully

operational seat belt, although not (except in the nbst unusual
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circunstances) the cause of the primary collision itself, is, in
many instances, the cause of the "second collision" and the
injuries which result from that second collision.

Just as car manufacturers have a duty to exercise reasonable
care to avoid flaws which will cause or exacerbate danmages in such
second collisions, drivers and passengers have a duty to exercise
reasonable care to wear seat belts to avoid or mnimze the sanme
foreseeable dangers from second collisions, and the additional
injuries caused thereby. |f autonobile manufacturers can be held
liable, on grounds of negligence, for the extent to which a
plaintiff's injuries were increased by virtue of sone design or
manufacturing flaw, there is no apparent reason why the injuries
caused solely by plaintiff's failure to use an available safety
device cannot be analyzed in those sane terns -- those of
negl i gence.

Moreover, since the partial abolition of joint and several
liability under Section 768.81, Florida Statutes, and in light of

this Court's holding in Fabre v. Marin, supra, that the fault to

be considered in apportioning liability includes the fault of non-
parties, the proper nethod of calculating what a plaintiff is
entitled to recover can becone extrenely conplicated if seat belt
non-use is considered a wholly separate category.

For exanple, consider the following situation: a plaintiff is
20% at fault in causing the accident, with Defendant A 30% at fault
and Defendant B 50% at fault in causing the accident. Plaintiff

i ncurs $60, 000 i n econom ¢ damages and $40, 000 i n non-economni c
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damages, wth 5% of the econom c damages and 10% of the non-
econom ¢ damages having been avoidable if an available seat belt

had been worn. Applying the fornulations called for by Pasakarnis

and Fabre in this situation (in which econom c damages are governed
by joint and several liability but non-econom c damages are not)
calls for three separate sets of calculations: one for defendant
A's liability for 30% of the non-econom c damages, thereafter
reduced by 10% to reflect the proportion of those damages attri-
butable to non-use of a seat belt;' a second set of calculations
for the sane purpose as to B's 50% liability for non-economc
danages (again reduced by 10%);' and a third set of calculations
for the joint and several liability of the two defendants for
econoni ¢ damages (reduced by 5%).* Judgment would then be entered
agai nst each defendant by totalling its liability for econom c and
for non-econom c damages.

Such a procedure requires that the jury not only apportion
liability anong all parties (and, in nmany instances, sone non-
parties), but also that the jury make a separate assessnent of the
proportion to which non-use of the seat belt contributed to plain-

tiff's economc danages and the proportion to which it contributed

liability for non-econom c damages

Y1n this hypothetical, A's
= $12,000, less 10% $10, 800.

woul d be ($40,000 tines 30%

*In this hypothetical, B's liability for non-econom c danages
woul d be ($40,000 tinmes 50% = $20,000, l'ess 10% $18, 000.

®In this hypothetical, A and B would be jointly and severally
liable for econonmic damages of ($60,000 times 80% = $48,000, |ess
5% $45, 600.
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to plaintiff's non-economc damages. That assessment would have
to be nade in every case in which nore than one entity (other than
plaintiff) contributed to causing the accident." W submt that
the legislature wisely decided that it was asking too much of a
jury to reach that level of conplexity and precision in what is
inherently an inprecise area, and instead concluded that it sinply
made nore sense to treat the extent to which plaintiff's damages
could have been avoided by use of an available and fully opera-
tional seat Dbelt as one nore aspect of conparative negligence,.
There is considerable logic in, as well as precedent for,
treating the seat belt defense (and anal ogous defenses) as
conparative negligence, rather than as a mtigation of danages

| ssue. | ndeed, if the Pasakarnis Court had not considered that

ag can be seen by reversing the fault percentages of
plaintiff and Defendant B in this hypothetical, the same types of
cal cul ations would have to be nmade if there was no ioint and
several liability; in fact, one extra set of calculations would be
required in that instance, since the tw defendants' liability for
econom ¢ damages would not be governed by joint and several
liability (nelther defendant having been nore at fault than
plaintiff). As the number of at-fault entities increases, so too
does the nunber of required calculations. Sinmply because an at-
fault entity is not a party does not permt that entity to be
excluded from the allocation of fault and the resulting required
cal cul ati ons. Fabre v. Marin, supra. Including the plaintiff's
fault in failing to use a seat belt as part of the plaintiff's
ﬁroportionate fault (i.e., conparative negligence), on the other
and, greatly sinplifies the jury's task (by elimnating the need
to determine separate percentages for the extent to which
plaintiff's failure to use a seat belt increased econonmic danages
and the extent to which plaintiff's failure to use a seat belt
i ncreased non-econonmic damages). Concom tantly, the use of a
single figure representing all of plaintiff's fault percentages
woul d reduce the likelihood that there would be reversible error;
the evidence would have to support fewer allocations. This would
decrease the burden both on appellate courts and on trial courts.
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conparative negligence applied only to causation of the initia

acci dent rat her than causation of the damases (or, for that

matter, causation of the "second collision"), it would be nost
reasonable to treat the common |aw seat belt defense as being one
of conparative negligence. suppose, for instance, that a
construction worker failed to wear his hard hat, and was seriously
injured when a hammrer fell from above, striking him on the head.
Failure to wear the hard hat did not cause the accident, since the
hammer woul d have fallen at the same time and place in any event,
but failure to wear the hard hat is certainly likely to have
contributed to the severity of the plaintiff's injuries in this
hypot heti cal . We sincerely doubt that anyone would question the
proposition that the construction worker in this hypothetical had
been at fault in failing to wear a safety device (the hard hat)
when doi ng sonet hing that involved the particular risk of harm
which in fact occurred (sonething falling from above at a
construction site) and which the safety device was clearly intended
to protect against. In short, the construction worker in this
hypot hetical would have been conparatively negligent.

Precisely the same is true in the context of the seat belt
defense. Although failure to wear a seat belt does not (except in
the nmost unusual circunmstances) cause or contribute to causing the
accident, a seat belt is a safety device which is specifically
designed to ninimze or prevent harmthat is reasonably to be
statistically expected at sone point. Just as the construction

worker's failure to wear a hard hat in the hypothetical above is
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logically viewed as conparative negligence, so too should failure
to wear a seat belt be viewed as conparative negligence. I ndeed,
in Knapp V. Shores, 550 So.2d 1155 (Fla. 3d DCA 1989), rev. den.,
563 So0.2d 634 (Fla. 19%0), the Third District referred to the seat

belt defense as "comparative negligence" (550 So.2d at 1156),

notw t hstandi ng _Pasakarnis.

The logic of treating the failure to utilize available safety
equi pnrent (such as a seat belt) as conparative negligence even
though it does not cause the accident, but instead causes addi-
tional dammges, isS seen in two decisions involving the failure of
a notorcyclist to wear protective headgear and in still another
decision involving the failure to use a child restraint device

In Rex Utilities, Inc. v. gGaddy, supra, and again in Nation-

wide Mit. Fire Ins. Co. v. Vosbursh, 480 sSo.2d 140 (Fla. 4th DCA

1985), the courts were faced with clains that plaintiff had been
conparatively negligent by failing to wear protective headgear
while on a notorcycle, as required by Section 316.211, Florida
Statutes. In both cases, the District Court held that defendant
had failed to produce sufficient evidence to take the issue to the
jury -- in Rex Uilities because of the lack of evidence of proxi-
mate causation, and in Vosburgh because defendant did not introduce
evidence tending to prove that plaintiff (who was wearing a hel net
which flew off at the point of inpact) failed to securely fasten
the helmet or to prove that it would not have come off had it been
securely fastened. O significance to the present case, however,

is the fact that both the Third District in Rex Uijlities and the
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Fourth District in Vogsburgh analyzed the issue in terms of conpara-
tive negligence, not in terms of mtigation of danages."

Even nore instructive is the First District's decision in

Parker Vv. Montgomery, 529 So.2d 1145 (Fla. 1st DCA 1988), rev.

den., 531 So.2d 1354 (Fla. 1988), a case involving the seat belt
statute and the child restraint statute. In Parker, the plain-
tiff's autonobile was struck by an unoccupied semtractor-trailer,
causing severe damage to the area where the decedent child had been
seated (on his uncle's lap); the uncle was not wearing a seat belt
and the child was not secured in a child restraint device.
Defendant initially raised the affirmative defense of conparative
negl i gence based on failure to use a child restraint device as
required by Section 316.613(1)(a), Florida Statutes, but that
defense was stricken based on the statutory prohibition against
using the failure to provide and use a child restraint device as
conparative negligence. Thereafter, defendant attenpted to add
non-use of a child restraint device as an affirmative defense in
mtigation of damages. This defense was also stricken, although
defendants were permtted to proffer expert testimony to the effect
that, had the child been placed in an approved child restraint
seat, he would have conpletely escaped injury.

On appeal, defendants took the position that Section
316.613(3), Florida Statutes, expressly forbade evidence regarding

failure to place the child in a restraint device only for negli-

"Adm ttedly, Rex Uilities predated Pasakarnis. Vosbur sh

however, |ike Knapp, was decided subsequent to Pasakarnis.
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gence Or conparative negligence purposes, and hence that it was

permssible to introduce such evidence for purposes of mtigation

of danages. The First District disagreed, and explained its
reasoning in sone detail. The First District stated (529 So.24 at
1146) :

In our judgnent the doctrine of conparative negligence
subsumes within it the concept of mtigation of damages,
as applied to a case involving as a defense an injured
person's failure to use an available seat belt or child
restraint device. In so saying, we observe that it is
possi ble that the question certified to the Florida
Supreme Court in |Insurance Co. of North Anerica V. Pasa-
karnis, 451 so.2d 447 (Fla. 1984), may have i nfluenced
appel I ant s’ belief that the two terns, conparative
negligence and mtigation of damages, involve disparate
theories . . . . As we wll wundertake to explain, the
above doctrines, as applied to an issue raising the seat
belt defense, involve essentially the same principles of
law;, therefore the statutory preclusion of evidence
relating to conparative negligence precludes as well
evidence pertaining to mtigation of danmages.

In analyzing the issue before it, the District Court noted (at
1147) that a plaintiff's contributory [conparative] negligence
occurs either before or at the time of the defendant's wongful act
or omission, whereas the plaintiff's fault in failing to mtigate
damages generally arises after the wongful act of the defendant.
That differentiation denonstrates, we submt, that failure to use
an available seat belt (or other safety device) should be viewed
as conparative negligence, rather than as nitigation of damages.
The First District pointed out that, in jurisdictions in which
contributory negligence continues to be a conplete bar to recovery,
recognition of the seat belt defense as contributory negligence

would result in an unjustified bar to any recovery in many

37




I nstances, presenting a logical dilemma to the court confronted
with a seat belt defense in a contributory negligence jurisdiction.
The sane is not true, the court continued, in conparative negli-
gence jurisdictions. Since Florida permts the plaintiff's fault
to be apportioned with that of the defendant by reducing the anount
of damages in proportion to plaintiff's owm fault, the court
determned that the application of the concept of mtigation of
damages for purposes of reducing a plaintiff's damages resulting
from his or her failure to use a seat belt was now subsumed within
that of conparative negligence.

Continuing, the First District stated that a preferable way
of looking at the issue was that followed by the Arizona Suprene
Court in Law v. Superior Court in and for Maricopa County, 157
Ariz. 147, 755 p.2d 1135 (1988), in which the court observed that

non-use of a seat belt is nore accurately described as "fault."
The concept of fault, the First District continued, as applied to
conparative negligence principles, was consistent not only with the
uniform conparative fault act, but also with Florida's pure
conparative negligence system under Hoffman v. Jones, supra.

Concluding, the First District held (529 so.2d at 1149-1150):

Therefore, if the occupant of a vehicle were an
adult and had failed to use an available seat belt, and
if there were conpetent evidence to prove that his or her
failure produced or contributed substantially to a
Bortion of the damages sustained, the Pasakarnis rule,
y applying conparative negligence principles, would
require that such danages be apportioned pursuant to the
theory of mtigation of danages. Because, however,
section 316.613(3) has explicitly precluded the adm ssion
of evidence relating to the failure of a child to be
placed in a child restraint device for conparative
negligence purposes, the concept of mtigation of
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damages, inseparable, wunder the circunstances at bar,
from the doctrine of conparative negligence, is simlarly
statutorily inadmssible when such nonuse is attenpted

to be interjected as a defense.
The First District's Parker decision was quoted with approval

and relied upon by the Fourth District in First southern Ins. Co.

v. Block, 567 So.2d 960, 961 (Fla. 4th DCA 1990), in which that

court expressly rejected a contention that the seat belt defense
could not be considered as an aspect of conparative negligence.

That contention, the court said, had been put to rest by Pasakarnis

and Parker.

In short, the First District in Parker, like the Third
District in Knapp and Rex Utilities, and the Fourth District in

Vosbursh and First Southern, has analyzed the effect of failure to

use a protective device (be it notorcycle helmet, child restraint
seat or seat belt) in terns of conparative negligence.'®

Parker, Knapp, Rex Uilities, and Vosbursh, we hasten to point

out, were all handed down prior to passage of the 1990 anendnent
to Section 316.614(10), Florida Statutes. The legislature is
presuned to know the law, and it is further presuned, as a matter
of statutory construction, that changes in a statute are made for

a purpose. Ryder Truck Rental, Inc. v. Bryant, 170 So.2d 822 (Fla.

1964); Blount v. state, 102 Fla. 1100, 138 So. 2 (1931); Sunshine

*additionally, the Second District in Burns v. Snith, 476
So.2d 278 (Fla. 2d DCA 1985), affirmed a judgment entered on a jury
verdict "determning that Mr. Burns was seventy-five percent com
paratively neslisent for failing to wear his seat belt"™ even though
seat belt non-use did not contribute to causing the accident.
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State News Co. v. State, 121 So.2d 705 (Fla. 3d DCA 1960).  Pur-

suant to that rule of statutory construction, we submt that the
| egislature was aware of these decisions by the First, Third and
Fourth Districts, found the logic of the First District in Parker
conpelling, and intended to clarify the proper status of the
statutory seat belt defense as being a matter of conparative
negligence, rather than mtigation of damages, notw thstanding the

fact that the _Pasakarnis Court had originally classified the common

| aw seat belt defense as involving a mtigation of danmages issue.

In order to ensure that the extent of plaintiff's fault was
not counted twce, however, the legislature specified that,
al though such evidence could be used as conparative negligence, it
was not available for mtigation of damages purposes. W submit
that this legislative intent can be easily enforced by requiring
any defendant who has raised both the statutory and common |aw seat
belt defenses to elect, at the appropriate tine, whether to have
seat belt non-use treated as a conparative negligence issue or as
a mtigation of damages issue (unless, of course, seat belt non-
use both contributed to causing the accident and increased the
severity of plaintiff's injuries, in which case the two defenses
have separate roles).

In short, sinple logic and common sense, as well as settled
rules of statutory construction, lead to the sane concl usion.
Section 316.614(10), Florida Statutes (1990), permts the jury to
hear and consider evidence that plaintiff's non-use of an available

and fully operational seat belt caused additional injuries, whether
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or not the non-use also contributed to causing the accident itself.
Failure to use a seat belt when a reasonable person would do so is
a question of fault, not an issue of damages, and accordingly
shoul d be considered as one aspect of conparative negligence.
Section 316.614(10), Florida Statutes (1990), pernits the seat belt
defense to be raised in precisely that fashion.
E Even if the 1990 Amendrment Precludes Use of the Statutory
Seat Belt Defense Unless Non-Use Contributed to Causing

the Accident, the Commpbn Law Seat Belt Defense 1n
Mitigation Of Damages Renmins Vi abl e

Even if this Court were to hold that the 1990 anendment to
Section 316.614(10), Florida Statutes, precluded a defendant from
introducing evidence that seat belt non-use exacerbated plaintiff's
injuries under the statutory seat belt defense unless the non-use
also contributed to causing the accident, that sane evidence would
nonet hel ess be proper in mtigation of damages under the comon |aw
seat belt defense.

Pasakarnis was decided in 1984, and established a common |aw

defense that a plaintiff had failed to exercise reasonable care to
mtigate his or her damages. It was not until two years |ater that
the Legislature enacted Section 316.614, Florida Statutes. As
noted above, the statute prior to the 1990 amendnent did not pre-
cl ude evidence of seat belt non-use in mtigation of danages.
Rather, it provided that a violation of its provisions was not to
constitute negligence per se or be prima facie evidence of negli-

gence. Thus, the conmon |aw and statutory seat belt defenses could
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both (to the extent they diverged) be used in mtigation of
damages.

The statutory and common |aw seat belt defenses do, in fact,
diverge in some regards, even if the Court should for some reason
hold that the statutory proscription extends to evidence of seat
belt non-use, rather than just to evidence that such non-use
constituted a statutory violation. For instance, Section 316.614,
Florida Statutes, does not require rear-seat passengers to wear
avai l able seat belts, and hence the statutory defense would not
apply to rear-seat passengers. The conmon |aw seat belt defense,
however, does apply to rear seat passengers, as well as to the

driver and front seat passengers. In Anerican Autonobile

Association, Inc. v. Tehrani, 508 80,24 365, 370 (Fla. 1st DCA

1987), the District Court expressly rejected a contention that the
seat belt defense was inapplicable to rear seat passengers, holding
untenable the "argument that our 1986 Legislature's passage of the

Florida Safety Belt Law , §316.614, Fla. Stat. (Supp. 1986), should

sonehow establish or control the paraneters of the Pasakarnis seat

belt defense.'" Thus, the Tehrani court clearly recognized that
the common |aw seat belt defense was not bounded by the strictures
of the statute.

I ndeed, acceptance of a contrary position leads to wildly
irrational results. Under that theory, the fact that a driver or
front seat passenger (required by law to wear a seat belt)
increased his or her injuries by not wearing the seat belt could

not be considered by the jury. Yet that fact that a rear seat
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passenger in the sane accident (not required by law to wear a seat
belt) increased his or her injuries by not wearing a seat belt

could be considered by the jury.* The absurdity of such a result

speaks for itself.

[f this Court were to hold, notwthstanding the arguments set
forth above, that the effect of the 1990 anendnent to Section
316.614(10), Florida Statutes, was to restrict the scope of the
statutory seat belt defense to situations in which seat belt non-
use contributed to causing the accident itself, there is no reason

to simlarly constrict the Pasakarnis common |aw seat belt defense

(and, as shown above, significant reasons exist not t0o SO constrict
the comon [aw defense).

In establishing the conmon | aw seat belt defense in Pasa-
karnis, this Court expressly rejected a contention that it should
not recognize such a defense in the absence of a statute requiring
the use of seat belts. The subsequent passage of such a statute
should not constrict that common |aw defense.

Recogni zing the continuing viability of the comon |aw seat

belt defense in mtigation of damages would be consistent with the

®This conclusion obviously follows from the statutory
| anguage, as well as from Tehrani. Since rear-seat passengers are
not required to wear seat belts, their failure to do so cannot
constitute ®a violation of the provisions of this section" as
SEecified in Section 316.614(10), Florida Statutes (1990), and
there is no basis to apply that statute. For precisely that
reason, the theory that the 1990 anmendment restricted the seat belt
defense to those rare instances in which non-use caused the
acci dent cannot be extended to rear seat passengers. Thus, if that
theory were to be accepted, it would inevitably lead to the
paradoxi cal result noted above.
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legislative intent to preclude "double-dipping" and also with the
fundanmental public policy of equating extent of liability wth
extent of fault. The statutory defense would remain available in
those rare cases where seat belt non-use contributed to causing the
accident, and the common |aw defense would be available (as to all
occupants of the vehicle) in those cases where seat belt non-use
caused an exacerbation of plaintiff's injuries. Only where seat
belt non-use by a driver or front seat passenger both contributed
to causing the accident and also exacerbated plaintiff's damages
woul d both defenses be available. At the sane time, retention of
the comon |aw defense in mtigation of damages furthers the funda-
mental policy of holding each party liable only for the damages
caused by the fault of that party.

Thus, we submt, even if this Court were to adopt the
interpretation of the 1990 anendnent advanced by the organi zed
plaintiff's bar, the introduction of evidence that plaintiff's non-

use of an available and fully-operational seat belt exacerbated his

injuries should still be permtted.

CONCLUSI ON

For all the reasons set forth above, this Court should hold
that Section 316.614(10), Florida Statutes (1990), does not
preclude introduction of evidence that plaintiff's failure to use
an available and fully operational seat belt caused or contributed

to causing the extent of his injuries, even though non-use of the
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seat belt did not cause or contribute to causing the initial
accident itself.
Respectfully submtted,
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Tab 9 - Seat Belt

(conversation by Senator Johnson)

What this bill does is several things, the first part of the
bill, Section 3, codifies the present position of Florida law as it
relates to child passengers and says that they are to use restraint
...Shall not be considered as mtigation of damages for children.
On the second part of the bill... what it does is it nodifies the.
| aw to where you don't get a double hit because under the present
| aw, you get hit for conparative negligence and then you get hit by
this statute for mtigation of damages for failure to wear a seat
bel t. What you actually get is a double hit on any kind of
recovery to where you mght not get anything. The change says that
a person's failure to use a seat belt does not constitute
negligence per se, and the "per se" is very inportant, nor may such
violation be used as prina facia evidence of negligence or
considered in mtigation so what it does is change the present |aw
to where you don't get the double hit  of _qetti_ng hit with
co_rrFaratlve negligence and then get hit again with mtigation for
failure to wear a seat belt. Commararive negligence very well
coul d consider the fact that you didn’t wear a seat belt or the
fault (??unintelligible??) that you contributed to your own injury.
But under this law as it is now, you are getting a double hit.
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CASE NO. 91-8427~CIV-HURLEY

M CHAEL NEWMAN & DAWN NEWWAN,
Plaintiffs,

VS.

CSX TRANSPORTATIQN, INC., &
NATICNAL RAI LROAD PASSENGER
CORP. , d/b/a "AMIRAK"
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Def endant s
ORDER DENYING PLAINTIFES' MOTIONS FOR PARTIAL SUMMARY JUDGEKENT

This matter cones before the court upon plaintiffs' motions
for partial summary judgenment against CSX Transportation, Inc.
("csx") (DE so-1) and National Railroad Passenger Corp. ("Amtrak")
(DE 81-1). Specifically, plaintiffs seek summayjudgement as to
defendants' "seat belt defense". After consideration of those
notions, all responsi ve pleadings filed thereto, and relevant

portions of the record, this court concludes the follow ng.

|, FACTS
On July 20, 1989, an autonobile operated by plaintiff M chael
Newran collided with a train owned and operated by defendant
Ant rak, on railroad tracks owned and naintai ned by defendant CSX.
As aresult of the collision, H. Newman suffersd severe injuries.

Through this action, plaintiffs seek conpensation for those

injuries.
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In their answer, defendants asscrted that Mr. Newman's failure

to utilize his seat belt contributed Lo his injuries, and that
their liability should be Ilimited 1) to their conparative
responsibility for those injuries and 2) by M. Newman's failure to
mtigate damages. In response, plaintiffs brought this motion for
summary judgenent as to defendants' "seat bolt defense-.

As a final note, in 491 of its statement of undisputed facts
acconpanying its opposition response, defendant clainms that M.
Newnman was not wearing his seat belt at thetine of the collision.
Plaintiff does not controvert this claimand, under Rule 7.5 of the
Local Rules for the Southern District of Florida, any statement of
material fact made in conjunction with a sunmary judgement pleading
will be deemed admitted if not controverted by the opposing party.
Furthernore, it appears fromVII(2) (F) of the parties' bilateral
pretrial stipulation that this fact is, indeed, stipulated. Thus,
this court wll assune for the purposcs of this notion that M.

Newran was not wearing his seat belt at the time of the collision.

1. DI SCUSSI ON
A.  FLA. STAT. § 316.614(10)

The Florida statutes inpose three limtations on the ways in
which litigants can use evidence that an individual failed to
utilize a safety belt. Under Fla. Stat. 5 316.614(10), |itigants

are barred fromarguing that the failure towear a seat belt 1)
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constitutes negligence per se, 2) constitutes prima facie evidence
of neqligence per gse, or 31 is evidence of failure to mtigate
damages.' Beyond these linmitations, there is no statutory bar to
the use of evidence that a party did not wear his or her scat belt.
Furthernore, & 316.614(10) expressly provides that such evidence
may be used to denonstrate comparative fault.

In their motions for summary judgement, plaintiffs ask this
court to adopt a very limting and strained construction of that
statute. Citing three unreported opinions -- none of which are
binding upon this court -- they argue that, under Florida's
statutory scheme, evidence that M. Newman did not wear his seat
belt can only be used to the extent that it indicates that he was
partially responsible fbr the accident. However, applying a little
common sense, it is obvious that such a construction was not
intended by the |egislature.

The primary purpose of Fla. Stat. § 316.614 (the "Florida
Safety Belt Law") is clear fromits face. It was intended to
mnimze injuries suffered in automobile accidents by requiring
certain classes of individuals to utilize safety belts while

operating or riding in an autonobile. Sinply put, the legislature

! It could not be clearer from the face of the statute
that defendants' seat belt defense is inproper insofar as it
is an attenpt to enploy evidence that M. Newman was not
wearing his seat belt as proof that he failed to mtigate
damages. However, the ways in which defendants nay use this

evidence to show conparative fault are less clear and deserve
more detailed analysis.
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wants people to wear their seat belt when they are in Florida.
However, in certain circumstances, the policy underlying the
Fl ori da safety Belt Law comes inte conflict wth other inportant
state policies. Specifically, 1f a party partially responsible for
an accident which caused injuries to another party were able to
absol ve thenselves of liability nerely by asserting that the
injured party did not wear his or her seat belt at the time of the
injury, at least two other inportant state interests would be
conpr om sed. rirst, the state would |ose some of the conduct
regulating force of its tort law -- as sone clearly negligent
drivers would arbitrarily be absolved of any liability whenever
their negligence happened to result in a collision with someone not
wearing his or her seat: belt. Second, the state would lose sone of
the injury-conpensatory force of its tort law -- as an injured
party who just happened not to have worn his or her seat belt woul d
be barred from any recovery, e€ven though their injuries were only
partially the result of his or her own negligence.

The Florida Legislature enacted a schemeto bal ance these
competing interests when it included subsection 10 in §316.614.
That subsection limts the use of seat: belt evidence to the issue
of conparative fault, thereby inposing liability on negligent

drivers and injured parties who failed to utilize seat' belts -- but

only in proportion to their responsibility for any injuries

suf f ered. This scheme accommodates all three policies. It
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encour ages drverst 0 wear their seat belts,asany recovery for

injuries will be limted bythe extent to which those injuries were

caused by their failure to do so. It deters others from acting
negligently, as they wll. assune full liability for injuries
suffered as a result of their negligence. Finally, it allows

I njured parties to recover to Lhe extent that their injuries were
not caused by their own negligence.

Plaintiff's interpretation of subsection 10 would obviously
undermine this elegant balance. Limting seat belt evidence to the

issue of conparative fault forthe accident would result in an

unnecessary wndfall to persons injured in autombile accidents
partly due to their own failure to wear a seat belt. After all,
seat belts do not prevent accidents, they prevent injuries suffered
as a result of accidents. Gven this reality, no injured party
woul d ever assume any liability for their failure to wear a seat
belt under plaintiff's interpretation of the statute. Such a
result flies in the face of the primary policy underlying the
Florida Safety Belt Law. Consequently, this court refuses to adopt

it.":

2 Unfortunately, this court has been unabl e tolocate
any reported casethat deals squarely with this question to
cite asauthority for its analysis, and thus, is forced to
rely on the analysis al one. TO be sure, Florida courts have
consi dered the extent to which a decedent's failure to wear a
seat belt can bc used to show conparative fault in a vehicular
homi ci de case. Drawing upon vehicular homcide jurisprudence,
the courts have adopted the rule that the seat belt defense,
(like any other evidence involving the decedent's conduct,)
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B. DEFENDANY'S BURDEN OF PRODUCTTON
The only issue left for this court to address is whether or
not defendant has met its burden of producing sufficient evidence
to present its Seat belt defense to a jury. Fortunately, the
Florida Supreme Court answered this quest-ion under nearly |dentical

circunstances in pylldog Teasinaco . lnc. v. curtis, 630 So.2d

1060 (Fla.1994). Tn that case, the court found that where 1)
def endant had presented evidence injured's vehicle was al nbst new,
and vehicles built at the time it was built were required to have
seat belts, 2) injured conceded that the vehicle had seat belts, 3)
the seat belts in injured s vehicle had been used, and 4) pictures
of the vehicle taken inmediately after the accident clearly showed
that seat belts were present, "defendant had met its burden of
presenting conpetent evidence that the plaintiff's vehicle
contained seat belts that could have been used." Id. at 1064-63.
Thus, where plaintiff: had presented no evidence to rebut
defendant's showing, the seat belt defense was properly submitted
to the jury. Id. In this case, defendant has presented evidence
nearly identical to that presented in Bulldog Leasing.

"may only be asserted as a defense tO @ vehicular honicide
when [the decedent's failure to wear a seat belt] could be
viewed as the sole intervening cause of the accident which
resulted in the death." union v. State, 19 Fla. L. ekl
D1893; 1994 W 478682 (Fla. App. 1 DGA 1994).  However, —case
invol ving vehicular homicide, Or any other form of honicide,
invoke unique concerns and require a balancing of policies
different from those involved here. AS a result, those cases
are inapposite here.
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Furthermore, plaintiff has offered no rebuttal evidence. Under
these circunstances, this court cannot properly strixe defendant's
seat belt: defense. Accordingly, it is hereby

ORDERED and ADJUDGED as follows:

1) Plaintiffs' notions for partial summary judgenent (DE 80-
1 and DE 81-1) are GRANTED to the extent that defendants seek to
utilize their seat belt dc;.'fense to prove that M. Newman failed to

mtigate danmages.

2) Plaintiffs' motions for: summary judgement (DE 80-1 and
81-1) are DENIED to the extent that dcfendants seek to utilize

their seat belt defense to denonstrate Mr. Newnan's conparative

responsibility for his injuries.

DONE and SIGNED iN Chambers at West Palm Beach, Florida, this

dag3 of Cct ober, 1994.

L] ’mg

tates DAstrict Judge

United S

Copies furnished to:
GORDON JAMES, 1Il, ESQ, p.o. Box 14723, Ft. Lauderdal e, FL 33302
TRACY R. SHARPE, ESQ, P.0., Box 24466, West Pal m Beach, FL 33401

TAOTAC P: @8
.
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¥ IN THE GIRCUIT COURT FOR THE
= AECOND JYDIJCIAL CIRCUIT IN AND

FOR LEON!COUNTY, FLORIDA.
o CAER NO, 93-2858

g e g o  RECEIVEp

i.

-

S e Plaintiffs. M
e NOV 11 1994
) LAW OFFICES OF
_W{TJ!BL.B.:I;I:B d/b/m Rumbergwr, Xirk & Cakiwen
'rxiﬂ‘ c ’ Protassionat Association
Defendant. Reviewed By Catencay Cah

ORDER PARTIALLY GIANTING AND

. This ‘cause having come upen Plaintiffo’ Motion for Partial
Summazy Judgment on Syat Belt Defsnmses, the court heving ravieved
mempranda submittad by the parties and having hoar@ the arguments
of kounpel, finds aw followa:

7. The prasant matter arisas out ©of s motor vehicle accident

* whilch occurcsd in Lson County.

2. To Plaintiff s+ Conplaint. Dafenumnt raised sevazal
affizmative defsnsas. Dafendant’s firat affirmacive defense raioed
the "seat Pealt* defense, seeking a possible Teduction in damages
for the failure to mitigets damages through the slloged non-uee of
an nvailab}.e o ,pd functional geat belt/shoulder harnecoas O pparrt U .
pofendant’s @ ccokdaffirmative dsfense also ralssd the *sgatbslc®
defanse and 0 [0 \¢ apoasible reduction indamages for £adlureto
utlilfze an availsble and functional sedt belt/shouldexr harness
spparatus; calling that alleged f gilurs & mmttex o0 f comparstive

!T.:lt and a proximate cmuvo of th‘ indurite and damages complnined

e
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Yefendant‘s pecond aff{irmacivae defence did nuc allcge that thn

-

ire to wear a sset belt/shoulder harness wap a proximate caune

he vwhiculnr necidont icemle .

- 3. Summnruy uatad. ic Sa Plnintitfn' position thet the 1990

amardment-to Ssction J16.8:4(10), Plorida Scstutes, did avey with

mitd gation—of-damages as a "viable affirmeeive dofanas, that
co g:utime,-nﬁgliguncu can only be napeoextod 4f che failure to
~uti i-u-r-ia!e:y belt is proximaocely rolatead to the .cause.of tha
ace dc;n:,;l_;gq_lf,, and that the amendment has basically remturned the -
-pta u-—*ot-—c}ie"" lav to the .pru-umu oera, In -';:om:tncs:,
~-Da icnd.n::‘-é«pouitien is that the concept of mitigacion of damsges
~ha -aimply‘been:;ubnumud into ths theory of comparative negligencs,
th &-hugligqn.ce.-- (and thernfora ,somparative negligonce) refers to
both- caupation and damages, and that reading $316.614(10) in the
mahneax. guggestsd- by Plaintiffs is. contrary to tha intent of
~$3 6.614 a5 well as inconsiatant with accepted rules of “statutory
cohotruction.-Plaintiffs argue that Dafondant’s interprotacion is
likewise contrary to rules of statutory construction. Both parties
have sttached orders of sistar circuist cm.;rt:- in suppor:t of their

ryepactive positions.

4. Accapted rules of statutory construction voquire this court
'cI nt't-mpt to harmonize $316,614(10) Flh.Stat., with the wtatnd

intent of §316.624. The intant Tof §316:616 .il;;t:o'-'prwide for

.....

sU 'ion:tm-nh a£ ti’u safety belt! dav - and‘to -ncr.mrage complimcc with

antity, ths court finds that the Defondant's intsxpretation ot

2
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.511(10) ‘iw far more consistent with tha incont of the statute

2 L.Pluintitu‘ rending of thar ®  ubmaeticn.

.,ta'l-—u

i Muhénaordiharily-' -hwldibamuea-ued inisuchiaivayins 'to

e P e

y ' _ _-213@ hEm ﬁuir_hﬁ thnl;'cxi'tinmgp"ﬁ‘éj;;il“!}r Unﬂolm:gleute
Uivocaellyss ntttéﬁ'thut-;l_g chahgeatenmmon law orﬂlﬂgngwgnan:

qﬁi—--w-bﬂ"% - . F--,erﬂ"‘?"'l'ﬂ.n .
1;utch-tf the ;'t:\w""cinnocg':'cotexiuc *a uth!i ohould

.yt L “m-o—-

eognelu;!oinmm. cmmgea !:'m- eommonilavw: ¥or that matter. 1fithe

PR L

m_thcn ‘thot umcndmnn: muut: bu -nrictly construed: Such a striece
con !:rt.acticn wvould noc'allow for this court to add vwordo not
aady prosent in tha mtatute,

The law existing in this state sincs Paaakaxnig has baen vhae
Amiet:lg.l:ion of damages may Da r.-r;aed in defonoe of an injury claim

. N| sacoHnad . eo siocn Or eniancomant o njur cane..-.'f.m:t on
: s d 1limd h £ inj Y - 3

. 314631 0)Xdows not “ undertnke ‘tofchangeithat exiscingflaw, but
idna Etht!.i;i.:u;.u_?ii s:zthe’ -ccaﬁccddlngal“’dbotrin- izamistitsdZin’ parkex
= 829080, T 2d TANAS AT LA S 10 P OCA” '-*uu)-#ehnc-- tha ~

tco g_ptﬁ_gf“ mitigntian- ‘of . dnmgo. Ahasibeen” uu.b-um-d&tthin ‘the

Tdo gi.zr!’ﬂ?; compazative neg). tgence. Fhe concep: ‘of "n-gligonco- has

.« oo SZnlyaysilsiciuded both causwtion gnd. dumages,

LR
-

¢. Soction 316.614(1D0) statos that violation of §316.614 _(!:hu
failure to utilize safety apparatus) "may be conniderasd ao evidence
-0f| comparative negligence. in any civil uction." FNotably,  the

} '..-...‘.-—q."--v..-- Ao - OV WP AR < i A .

nte doeswnot” 1imie cnmpnrncivn ncwligeacn :u nécidear csucation

W&‘q‘;xindﬂtbr siatute’ in wuch al Tmanner would’ xcquirm&.hu"eaurt

e i
- - —

tgddu.wrdu':a ths “statute which are not- precent. It would also

LA T T T Y LT L
L]

3.
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ﬂ:hﬂ\l SZelears lcgillutivu d!.r-ctivu.w-t.hi- court : ro.pecttully

L--n-‘—-‘ e

“dgci n..itorintu:procv §316. 511(107 1n~vuch - ‘mannoaxr.’

>

It is therwupon ORDERED AND ADJUDGED as follows:

1. That Plaintiffs’ Motion for Partial Bummary Judgment in
D as t0 Defandant’’ First Atfirmacive Defcnno (mitigation of
damages) . _
2. That Plaintiff p* Hotion for Partial Summary Judgmenc La
DENIED as tp Dofendant's Becond Affirmative Defenso (comparativa
neg fgence) . Compsrative negligencs may Dbe raised and argued to
1nc1[udg aithexr accident ecauvasation or damages or both.

PDONE AND' ORDERED in Chambsrs, Tallehaosse, Laon County.
Flofida, this _23 day of Decomber, 1993. .

Copgies furmished to:

Halloy B. Lewis, Il1I, Eaquire
gorden P. Chsrr, Eaquirs

L LT
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IN THE CIRCU T COURT, FOURTH
JUDICAL CIRCUT, IN AND FCR
DWAL COUNTY, FLORI DA.

CASE NO. : 94-03115 CA
DVISION  Cv-C

CHRI STOPHER EASON, by and through
his next friend, GLENN EASON, and,
GLENN EASON, individually,
Plaintiffs,
VS.

CITY OF JACKSONVILLE and
PROTECTI ON SERVI CES, | NC.,

Def endant s.

ORDER DENYI NG PLAINTIFES MOTION TO STRIKE
DEFENDANTS THI RD AFFI RVATI VE  DEFENSE

This cause came on to be heard on the Plaintiffs' Mtion to
Strike --Defendants Third Affirmative Defense and the Court having
considered the pleadings, argunment of counsel and being advised in
the premses, finds as foll ows:

1. This cause arises out of a one car accident in which
Plaintiff's m nor, Chri st opher Eason was theii Jdriver.
Unfortunately, the driver was thrown from the car and&stai ned
serious injuries to his body,

2.  Both Defendants have raised as one of their affirmative
defenses the failure of the driver to use an operable seat belt
whi ch woul d have reduced or prevented his bodily injuries.

In 1984, the Florida Supreme Court, recognizing that the seat

belt has been proven to afford the occupant of an autonobile a

e

means whereby he may minimze his personal danage if properly used,

A-13




accepted proof of the failure to use an operable seat belt as a

viable affirmative defense in Florida. | nsurance Company of North

Anerica v. Pasakarnis, 451 So 2nd 447 (Fla. 1984). I n Pasakar ni s,

the Suprene Court held that evidence of the failure to wear an
available and fully operational seat belt nmay be considered by a
trier of fact in assessing a Plaintiff's damages when said defense

has been properly pled. The Pasakarnis rule was later statutorily

codified in Florida. At present, the Florida Safety Belt Law is
codified at sec 316.614, F.S.  (1993). In particular, sec
316.614(10) after recent nodification now provides:

A violation of the provisions of this section shall not

constitute negligence per se, nor shall such violation be used
as primar facie evidence of negligence or Dbe considered in

mtigation of damages, but such violation may be considered as

evi dence of conparative negligence, in any civil action.
Pl ai ntif‘fs seek to have the wgeat belt" defense stricken as pled
because the Defendants pleading is couch in |anguage regarding
reduction or mtigation of damages as opposed to causation of the
acci dent. The statute certainly has sone anbiguity in it as
related to this issue and it's practical application. The cardinal
rule in statutory construction is to determne the purp%se;of t he
| egislation with consideration given to the intentio%‘ of the

legislature. Vildibill v. Johnson, 492 So 2nd 1047 (Fla. 1986).

Plaintiffs attenpt to limt the use of the seat belt defense
to cases where it can be proven that the failure to use an operable
seat belt somehow caused or attributed to the cause of an accident
Is inpracticable and virtually inpossible. Nor is the Court of the
opinion that this was the intent of the |egislature. From the

. . -, e W
plain neaning of the statute, it is obvious that the failure to use

A-14
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an operable seat belt cannot in and of itself be considered as
negl i gence per se nor prina facjia evidence of negligence which
would justify a reduction in the damages of the injured party.
Certainly, the legislature, by drafting the statute, sought to
recogni ze a seat belt defense but only in relation to sone act or
conduct which would be wthin the purview of conparative
negl i gence. The statute does not contain the words "causation"
this to the Court is inportant.

Wiile the determnation of legislative intent is often an
el usive exercise, the Court nust attenpt to fashion a construction
whi ch acconplishes their intent and is consistent with the present
practice of the conmon |aw unless the statute unequivocally states
or by the clear neaning of the l|anguage it obviously repeals the
comon or existing |aw

Wﬂth the current practice of the conparative negligence
doctrine as applied to autonobile accident cases it would appear
that the concept of avoi dable consequence is included with the
doctrine of conparative negligence. Parker v. montgomery, 529 So

2nd 1145 (Fla. 1st DCA 1988). Under this doctrine the failure to

use an available seat belt which is shown to reduce or cé&ribute
to the damages would nmandate an apportionnent of the danmages
pursuant to conparative negligence principles. See Parker p1148.
Thus evidence of the failure to use an operable seat belt may only
be introduced if the defense is able to produce conpetent evidence
that the failure of Plaintiff to use or wear a seat belt caused or
substantially contributed to the injuries sustained by Plaintiff.

See Zurline v. Kelly, 19 Fla L. Wekly D2064, 4th DCA'QT'E)94_ SR

A-15




Therefore, it is ORDERED,

1. Plaintiffs' Mdtion to Strike Defendants affirmative
defense of the failure to use an operable seat belt is denied

2. However, said evidence of the lack of use of a seat belt
will be Iimted subject to Defendants offering proof that said
failure to use the seat belt contributed to the injuries suffered
by Plaintiff's mnor.

DONE AND ORDERED in Chanbers at Jacksonville, Duval County,
Florida, this 5 day of Cctober, 1994,

G.réuit Judge

Copi es to:

Joshua A Witnman, Esquire
7077 Bonneval Road, Suite 200
Jacksonville, Florida 32216

David C. Carter, Esquire
Ofice of the General Counsel
600 City Hall

220 East Bay Street
Jacksonville, Florida 32202

M chael |. Coulson, Esquire

225 Water Street, Suite 1000
Jacksonville, Florida 32202
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NG SCIRCU L) TOF THE SEVENTEENTH
JUDICIAL CIACUIT, .¢ AND FOR BROWARD
COUNTY, FLORIDA

CaseNo.: QY ~0O6I 3% -0l

THIS CAUSE havin

ORDER

*ome on to bw heard QW s/Plaintiff’s

Mntion Yoo Sd MMl

M) P NS WA W RO

and the Court having heard

in the. Premises, it is hereugon,

ORDERED AND A(LUDGED that said Motion be, and the same is hereby

argument of counsel, and being otherwise advised

4
——— ————_ - na—

Desisy |,

DONE AND ORDE.R&D in Chambers. #t Fort Lauderdale, 8reward County, F lorida,,

this .

day of

OJUN 21 195, =

L_______VIkd LT




h 0€T 25

IN THE CIRCUIT COURT OF THE SEVENTEENTH
JUDICIAL CIRCUIT, IN AND FOR BROWARD

COUNTY, FLORIDA

JOYCE KRATE and EUGENE KRATE,) Case No.:
her husband, ) 92-26802 (18)

Plaintiffs, TBEE WL

V.
PO2ERT ALEX MURRAY, TCT ) 0cT 25 1994

INTERNATIONAL, INC., et al, )
BY THE LAW GFFICES OF.

RICHARD A. SHERMAN, PA

QROER

THIS CAUSE having come on ta be heard on Qﬁgg%ﬂ?lamuff’

MOTIONF O R SUMMARY JUDGMENT

and the Court having heard argument of counsel, and being otherwise advised

in the Premises, it is hereupon,
ORDERED AND ADJUDGED that said Motion be, and lhe same ig hereby

Deeoid. &

DONE AND ORDERED in Chambers, at Fort Lauderdals, Broward County, Florida,
19 34

mch! Bay Gof_b e r

Copies furnished:

Glenda Goldlist, Esq. : M%M

Carol-Lisa PhHHps‘ £sq.:

Sara C. Lindsey,Esq. 1 Circuit
A g’l Herbert Mori rtgIe SN




' ) NTHE CIRCUIT COURT Of THE 17TH
JUDICIAL CIRCUIT, IN AND FOR BROMARD

COUNTY, FLORIDA
92~ .
DUANA BRADY/SHAXNON SNEZDEN CaseNo.. 13968 (14)(CONSOLIDATXD)

Plaintiffs,

h g B

STATX OF FiA./D.0.T. et al.,
Defsndants.

andthe Count having heard argument of counsel, and being otharwise advissd

in the Pramises, it is hereg;on,
ORDERED ANO AQJ '-DG ED that sald Motion be, and the sama is haraby

_Afad _DEW/EL

DONEAND ORDERED in Chambers, at?ort Lauderdale, Piorida

this '2‘#' . dayof LZ/A

J Ml 7«/
Circult Judge L MARKO: \

Copies furnished: PAU\" COPY ‘
All counsel Of record TRUE
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IN THE CIRCUIT COURT QF THE SEVENTEENTH
JUDICIAL CIRCUIT, IN AND FOR BROWARD
COUNTY, FLORIDA

JOYCE KRATE,Band EUGENE KRATE | CaseNo: 92-03322-08

her bbhsband,

vs

Plaintiffs, )
)

GRERORY THOMAS FERRARO, et al)

Difendants )

ORDER

THIS CAUSE having come on to be hesrd on yDeferrxnciPlaintift's
JOYCE KRATE and EUGENE KRATE\LS

N 7 _
 FOR SUMMARY JUDGMENT Q:e Sur Mu\7 _

sac LS e s o . - Y Sl
Z

and the Court having hesrd argument of counsel, and being otherwise advised

in the Premises, it is herseupon,
ORDERED AND ADJUDGED that said Motion be, and the same is hereby

Deaicd

DONE AND ORDERED in Chambers, at Fort Lauderdale, Broward County, Florida,

ﬁ!. . C;'C/thy of éL , 1294

'LEONARD BISHOP, ESQ. =

LEWES JACK. ESO. .. bireuitJudge T . |
: leys, " Jr. . - - ,31~

© p-20Hatry. G.. Hinck




: ' " TTW*AS P, D BY THE LEGISLATURE*?
STORAGE NAME: s2670slz.:
DATE: June 21, 1990 .

HOUSE OF REPRESENTATI VES

COW TTEE ON | NSURANCE
FINAL STAFF ANALYSI S & ECONOMIC IMPACT STATEMENT

BILL §: CS/SB 2670

RELATING TO | nsurance

SPONSCR(S) Conmittee on Insurance and Senator Langley

EFFECTI VE DATB:  Cctober 1, 1990 -- .
DATE BECAME LAW June 21, 1990

CHAPTER $: 090-119, Laws of Florida

o e,

COMPANION BILL(S): HBs 1871, 2259, 2637, 2707, 2857, 2961, and 3079

OTHER COMMITTEES O F REFERENCE: (1)
(2)
SR 2RSSR LR R Rt R R R e R R R R R R I E R I T Y PR R R R RS R L
.  SUMMARY:
(See section-by-section analysis) - 3
A.  PRESENT SI TUATI ON: @ @ [P W
f
. . . T
(See section-by-section analysis) m,m";‘:}:m;gnm
, PEPARTMENT OF STATE
B. EFFECT oF PROPOSED CHANGCES: R. A GRAY BUILDING

Taliahasseq, FL, 32399.925q
(See section-by-section analysis) s'mlz_ommz [ 35_
C. SECTION-BY-SECTION  ANALYSI S:

Section 1. Currently, the department is required to include
information regarding availability, affordability, and
profitability of manually rated conmercial nultiperil and
comer ci al casualtxé lines of insurance. The repart st contain
information from Florida and countryw de: rega|p|ng nPoss
reserves, premuns witten, premuns earned, incurred losses, '
paid |osses, allocated |oss adjustment expenses, renewal ratio
and other relevant information, Renewal ratios collected from
I nsurance conpanies nust be held con?Y\%entlaI unless the data
reveals a violation of the Florida Insurance Code or rules
adopted by the departnent.

This bill allows the departnment discretion in determning what
information regarding the availability, affordabili tY, and
profitability of manually rated comrercial multiperil and
casualty lines of insurance should be included in the

departnent's annual report. |f renewal ratios are col lected. from
A-21 conpanies there would no longer be a specific provision in this

[ANE
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section requiring that the ratios be held confidential.

Section 2. Amends s. 624.418, Fs, to ‘apply the exerg)tions frem
certain specified ratio requirements I|stecfJ In s. 624.4095, r.s.
to s. 624.418, Fs.which penalizes insurers for violations of

the ratio requirement. This revision conforms wth solvency
requirements which were enacted during the 1989 session.

Section 3. Currently an insurer is required-to annually file
audited financial statenents, an opinion, and a letter report of
weaknesses with the departnent.

The audited financial statenents and opinion nust be based upon
general ly accepted accounting principles or on statutory
principles consistent with the Florida Insurance Code. I|f an
Insurer has less than $500,000 in direct witten premuns in
Florida during the calendar year for which a statement would be
prepared or with less than 1,000 policyholders or
certificateholders at the end of the calendar year, the insurer
is allowed to submt an affidavit sworn by a responsible officer
of the insurer specifying the amount of direct premums witten
in this state and nunber of policyholders and certificatehol ders.

An insurer may also submt an application for exenption from
conpliance with this filing requirement if the department
determnes that conpliance would result in an undue financial
hardship on the insurer due to the costof preparing the
statements, The insurer nust file financial statements which
have been reviewed or conpiled by an independent certified public
accountant and which the departnment determines are sufficiently
reliable and conplete for the department to evaluate the
financial condition and stability ofthe insurer, Ifthe insurer
Is anmenber of an insurance holding conpany system it is

required to file an audited consolidated financial statement ané
opi ni on.

This bill amends s. 624.424, F.S., to allow the Departnent to'
require that'an insurer file an audited financial statement based
upon statutory principles consistent with the insurance |aws of
the state of domcile rather than based on general accounting
principles.

Section 4. This bill authorizes a commercial self-insurance fund
to becone a donmestic nutual insurer if the department approves
the plan to convert based on a determination that the plan is
equ.table to the fund nenbers and that the requirements of
formng a donestic nutual insurer have been net.

Section 5. This bill anends s. 624.502, F.S., to increase the
service of process fee paid to the departnent from $7.50 to
$15.00 and to include all service of process made upon the
Icngurance Commi ssioner not just those required by the Insurance
ode.

Section 6. This bill clarifies and codifies the departnent's
current practice regarding the valuation of investnents in

S
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DATE:
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subsi diaries and related corporati ons. i
be valued in an anount which IOin t he aggreérgteese dbg\éesﬁoqente%evé/odult%e
| esser of: {(a) 10 percent ofthe insurer's-admtted assets, or .
(b) 50 percent of the insurer's surplus as-topolicyholders-in --
excess ofthe mnimumsurplus as to pelicyholders:as required by
the | nsurance Code. - « "~ ¢a =wo oo

Section 7. This bill creates s. 625.181, F.s.,to require that
assets received by -an insureras a capital or surplus
contribution be deemed to be purchase br the insurer at a cost
equal to the market value,--appraised-value or at-prices ,
de}erm’ ned by the department as representing the fair market

val ue.

Section 8." -Cyrrently, an insurer is allowed to-invest in stocks
or other securities of one or more subsidiaries or related
corporations with certain limtations. This bill amends s.
625.325, FS, to codify the department's current interpretation
on the limtation of such investments to provide that at the time
any new or additional investment is nmade, the sum of the
insurer's cost of the investment and the aq?regate val ues of all
existing investnents in the corporation shall not exceed the

| esser of: (a) 10 percent of the insurer's admtted assets or (b)
50 percent of the insurer's surplus as to policyholders in excess
of the m nimum surplus as topolicyholders required to be

mai ntained by the insurer.

Section 9 and 10. These sections anmend ss. 625.50 and-625.52,

F.S., to allow the same form and types of deposits and securities
foragents as axe allowed and accepted for insurers.

Section 11. This section-re-publishes s.- 627.331. Sybsection
(4) was inadvertently repealed during the 1989 regular session
and reenacted in a 1989 special session, but was not republished
in the 1989 Florida Statutes.

Section 12. This bhill anends 627.4133, F.S., to exenpt nortgage
guaranty insurance from the 45 day notice requirenment for
nonrenewal .  This is due to the fact that nortgage guarantee
insurance is paid on a one time fee basis and thérefore is not
subject to the nonrenewal provisions.

Section 13. Currently, an insurer may have an extended term
[:l)_ol_icy wi t hout offeriyng a reduced pz%d-up nonfortfe?ture clause.
.hl S Section-:.mends S. 627.476, F.s.,_'_to ‘require certajnlife ---
insurance policies to provide a reduced pai g}kup nonforfeiture
provision.  "Reduced paid-up nonforfeiture benefit" is defined as
a benefit whereby the policy may be continued at the option of
the insured as reduced paid-up life insurance, and includes the
anmount attributed to such benefit.  This requirenent would not be
applied to policy forns filed prior to COctober 1, 1990.

Section 14. (Credit life rat
restrictions which nm&inelig
years old or under at the ti

es are not allowed to contain age
ible those debtors or lessors 70
me the indebtedness is incurred or

which nakes ineligible those debtors who will be 71 or under on
the scheduled maturity date of the indebtedness. ;
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Thi s bill amends s. 627.6785, F.s., to disallow a credit
disability rate if it contains an age restriction which makes a
debtor or lessor ineligible for coverage if they are 65 or under
at the time the indebtedness is incurred.  ‘However, the bill
allows credit life ‘coverageé to be términdted at age 71-and . credit
disability-coverage to be termnated at age-65'on the lean-
anniversary date or upon the maturity date of the |oan, whichever
is earlier, (This section takes effect July 1, 1991,)

Section 15. This section amends s. 627.7288, F.S., to make-a
clarifying revision.

Section 16. This -section amends s. §27.782, F.S., to-make-a -
techni cal revisioen.

e

Section 17. This section amends s. 627,803, F.S., to require
that contracts or certificates providing variable or
indetermnate values in annuity contracts, life insurance
contracts, and contracts upon the l|ives of beneficiaries under
|ife insurance contracts in certain circumstances, state that tke
initial interest rate is guaranteed only for a [imted period of
time.

Section 18. This section amends s. 627.915, Fs.,to delete
certain reporting requirenents for insurers transacting nedical
mal practice, private passenger automobile liability, conmercial

autonobile ljability, or other liability insurance since this
information is required by other sections of the Insurance Code-

Section 19. This bill amends s. 634.312, F.S., to require that
every home warranty contract be nailed or delivered to the

warranty holder no later than 45 days after the effectuation o
coverage.

section 20. This section reenacts ss. 624.11 (2), 624.316

1)(b), 629.518, 632.638
i(ﬂ).c(or)gpwti ng the amendrmni%)'msl%rcwedt8355'50.916M.r41t§]earpd“r89‘3".991‘5f in
this bill.

Section 21 provides for the review and repeal on Cctober 1, 1991,
ofany section which is added to chapter 625,i.e., s. 625.181 as
created by section 7.

Section 227amends ‘section 45.061; F.s., 'relating to-offers of..
settlement to provide that it does not apply te causes-of-action
that. accrue after the effective date of this act (Cctober 1,
1990).  Such causes of action would be subject to section 768.79,
as anmended by section 48 of this bill.

Section 23. Currently drivers involved in an accident resulting
in bodily injury or death or damage to property of $500 are
reguired to file a report with the Departnment of H ghway Safety
and Mtor Vehicles (DHSW) wthin 5 days, unless the
investigating officer has nade a witten report.

STAMTREA Temer a2l
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This section amends s. 316.066(6), F.S., to impose a penalty ($32

fine) for failing, refusing or neglecting to make a timely
accident report. . -

Section 24. Currently seat belts:are reduired by | aw for these
passengers in the front* seat of a vehicle., However, the --
enforcement of the statute does not occur-until the driver has
been detained for a suspected violation of other sections of | aw.

Thi s section further amends s. 316.614(10), F.s., to add that jif
any person. fails to use a seat belt it shall not be considered in
mitigation of damages but rather may be used for consideration zs
comparative negligence in‘a civil action.- See "Comments,” ‘below
for information regarding a study of seat belt usage. )

Section 25 Presently if the estimated costs of repairing the
physi cal and nechanical damage-to a vehicle is equal to 80
percent or nore of the current retail cost of the vehicle, as
established in the Oficial used Car Cuide of the National

Aut onobi |l e Deal ers Association, the DHSW declares the vehicle

unrebui | dable and prints a notice on the salvage certificate that
the vehicle is unrebuildable and refuses to issue a certificate

of title for the vehicle.

This section anmends paragraph (b) of subsection (2) of section
319.30, F.S., to exenpt those vehicles that are worth less than
$1,500 retail in undamaged condition from the act.

Section 26. This section amends s. 320.02({5)(a) to expand the
requirenents of the contents on the proof-of-purchase i nsurance
cards. The bill requires the name of the insured s insurance

conpany, the insured’s policy number, the make, year and vehicl e
identification number of the vehicle | nsured.

Section 27 amends s. 322.0261, F.S., to require drjvers who are
convicted or plead nolo contendere to traffic offensesto take a
driver safety education course admnistered by the DHSW if the
driver has: (1) been involved in accidents causing bodily
injuries or death, (2) had two accidents'within a two year period
with property damage in an apparent anount of at least: $500.

Section 28. Presently, the financial responsibility law in |
chapter 324 requires drivers to obtain bodily “injury liability-_
I nsurance or another approved.form of proof of-financial- -- -
responsibility only after-they have been invélved in an acci dent
of a certain magnitude or after they have been convicted of
certain serious traffic of fenses. |n general, this |aw does nect
require an individual to obtain bodily injury liability 1nsurance

if the driver was not at fault in the accident.

This section anends s.324.051(2)(a), F.S., the FR law, to provide
that all drivers involved in certain accidents are subject to the
FR law, regardless of fault.

Section 29 creates s. 324.121(2)(b), F.S., intheFR law, to
provide t hat suspension of the license and registration for an

H
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unsatisfied judgnent would not apply if the DHSMv determines tha:

an insurer was oblig ed to pay the judgment upon whi ch the
suspension was based, -but failed to do so.

Section 30 amends s. 624.155, F.s., which presently entitles
persons to bring a e¢ivil remedy action-against an insurer when
such person is damaged by a violation of an insurer of one or---
nore specifically cited violations of .the | nsurance Code. The
bill clarifies that the remedies provided by this statute do not
preenpt any other remedy or cause of action.provided by other

statutes or comon |aw.  However, the bill also specifies that a

person may obtain a common law bad faith "|udgment agai nst
Insurer or a judgment under this statute, l:)ut gg‘?\aﬁl not be 2"

entitled to ajudgement under both remedi es. - Damages recovered
under the section.would be those damages.which.are a reasonably
foreseeabl e result of -the violation, :including an amount t hat
exceeds policy-:limits. Since all of the above is intended to be
clarifying existing law, the anmendnents are specifically given
retroactive effect.

Section 31 is the reenactnment of sections and subdivisions of the
Statutes that update cross-references to insure those references
are to the law as amended by the bill rather than to the law as
it existed prior to the changes in this bill.

Section 32 creates s. 624.3151(1), F.S., to require the boI to
publish conplaint ratios of motor vehicle insurers.

Section33. Presently, it is deemed to be an unfair insurance
trade practice for an insurer to refuse to insure an applicant
due to his failure to agree to place collateral (other) business
with that or any other insurer. Despite this law, it is
apparently not uncommon for insurers witing excess (unbrella)
|Tability policies to require the insured to maintain underlying
liability coverage with that insurer or another insurer. The

bill amends s. 626.9541(1)(x)to specifically allowthis
practice.

Section 626.9541(1)(0)4.,F. S., presently allows an insurer to

i mpose a surcharge or refuse to renew a motor vehicle insurance
policy if the insured commts two or more noncrimnal traffic
Infractions within an 18-nmonth period. The bill anmends this
section to also allow an insurer to inpose a surcharge or ,ofyse
to renew a policy for three or nmore mnencriminal traffic
infracti ons_ committed within a 36-month -period. -.

. Section 34.° 'Presently, 'Torivate passenger autorobile rates are

subject to a “use and file" procedure. This procedure allows t he
I_nSrl]JI‘eL to inmplenent a rate change before filing the rate change
wth the DoOI.

For other lines of property and casualty insurance (e.g
homeovvnegs insurance and conmercial property and casual;;
coverage), the insurer has two options: “file and “e<.," by which
the insurer gives the DOL at Ieaspt 60 days advance notice 4 "3
rate change; or "use and file," by which the insurer my
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implement arate change and then give the W notice within 39

days thereafter. Ifan insurer chooses the “use and file" method
and the DOT finds the rate to be excessive, the DOI may orderthe
insurer to refund the ‘excessportion-of the rate. : :

This is not the case under the private passenger autonobile
rating law. For private passenger auto lines, an insurer can
inplenent a rate filing prior to giving notice to the por, and
the DOI has no authority to ordera refund evenif the rate Is

later found to be excessive. Refunds may be provided years late:
under the excess profits law. But excessive rates do not
necessarily result in excess profits: The excess profits -law
conpares a- conpany's actual u_nderwri’tin% pro%(lt tolts
anticipated-underwriting profit-over a-3 yearperiod. Eycess
profit is realized.if tﬁere Is an actual underwiting pro(flsf
greater than the anticipated underwiting profit, plus5 percent
earned prem um

Section 627.0651(1) is amended to conform autonobile rating |aws
to those used for other types of property and casualty coverage,
which will give insurers two options, "use and file" or "file ang
use" (as explained above).

The DOI will also order, for any "use and file” filing that

prem uns charged each policyholder constituting the portion of
the rate above that which was actuarially justified, be returnee
to the policrholder as a credit or refund. Wen the W finds
that arate filing is inadequate, the new rate will be applicable
onI% to new or renewal business witten after the effective date
of the filing.

Language is added specifying that the DOI shall issue an order ¢2
di sapproval when a rate filing is excessive, inadequate, or

unfairly —discrimnatory, and require a new rate which respondst=
the findings of the W.

Presently, each insurance conpany uses their own nethod for
dividing the state into different territories for rating
purposes. These territories usually fall into 20 to 30 different
definitions. Most conpani es use geographical boundaries, such as
county lines, or highways, not zip codes in establishing their

territory definitions.- The definition of each of these
territories is based on many factors, such as traffic densities,-

accident and theft frequency;-'road -design and malintenance.. .o~
enf orcement and socio-economic factors-?n*edi cal and 1legal-fees).
The rates are based on the company's experience under the
territory definition they have identified.

The section al so amends S. 627.0651(8), F.S., to prohibit single
zip code rating by the insurance conpanies.

This section further amends s. 627.0651(12), FS.,to renove
costs due to bad faith, punitive damages and other t axabl e costs
associated with judgments which award punitive damages against
insurers from the allowable rate base. Currently, those costs
are included in the rate base.

S B
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Section 35. The bill repeals subsection (4) of section 627.331,
F.S., relating to filing-of underwiting guidelines because these
provisions are transferred to the rating section of. the statutes
in s. 627.0651(13). = - .- -u- - ‘ -

Section 36. This section authorizes a pilet study im a South
Florida county that will designate the entire county as a single
ratlln? territory for PIP policies. The DOL will report to the
Legislature in January of 1992 regarding the effect of

i npl ementing the program on a statewide basis. TIf ‘it is the
decision by the Legislature to-not inplement the program the
rating division of the county would return to the status as
before the pilot study.was conducted. < = -+ i .v. .o 77

R vt

P 1 e m TT
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Section 37. This section creates s. 627.0653(1), F.S., to
mandat e a di scount on bodily (Bl), property danmage (PD) and
collision rates of notor vehicles-equipped with anti-lock brakes.

This section also creates s. 627.0653(2), F.S., to require

I nsurance conpanies to provide conprehensive coverage discounts
for motor vehicles equipped with gproved anti-theft devices.

This section creates s. 627.0653(3), F.S., to nandate a discount
on personal injury protection coverage and nedical paynents
coverage for notor vehicles eguippedwth one or nore air bags.

The bill specifies that the removal of any of the discounts or _
credits provided pursuant to this section does not constitute t-e

inposition of a surcharge if the basis for the discount for
credit no | onger exists.

Section 38 anends s. 627.7262, F.S., to allow an insurer to be
joined in a suit after a settlement or verdict, and prior to the
judgnent in a law suit. This section also specifies that an
Insurer shall be considered a party for the purpose of recovering
taxable costs or attorney's fees recoverable by the insured.

Section 39. This section anmends section 627.727(1), F.S., the
uninsured notorist (UM) coverage statute, to clarify that a naned
insured is authorized to reject UM coverage or to select limts
for UM coverage on behalf of all insureds.

Section 40.~ The section amends s. 627.736(5), F.S., t0 réquire .
i nsurers to. include provisions in PIP policies for bi ndi ng
arbitration of PIP nedical paynent disputes between insurance
conpanies and health care providers if the health care provider
has agreed to accept assignnments of PIP benefits. The arbitrator
may award reasonable fees and expenses, including attorney's fees
to the prevailing party.

Section 41. Currently insurance agents are not required to make
a visual inspection of the notor vehicle in which the policy is
being witten. Nor are they required to take photos of the

A28 vehicle being insured. However, some con(})ani es are currently
taking photos of the vehicle to be insured on their own accord.

b
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This bill creates s. 627.744,F.S,, to require insurers to
inspect a private passenger motor vehicle prior to.the issuance
or renewal of physical ‘damage coverage, including collision or
conpr ehensi ve coverage. : The inspection-shall be at no cost to
the applicant, The inspection nust be recorded on a form
prescribed by’ the DOL and must ‘include taking the physical--

I nprint of the vehicle identification nunmber (VvIN), and listing
accessories and any existing damages. -

Exenpted fromthe law are: (a) a new i for a policyhol der .
who has been insured conti r(lu%)usly forpglxlrggrs or Ic?ngeryand has
physi cal damage coverage i Ssued by-the same-insurer; t(b) any

nmotor vehicle purchased f rom:an -auto-dealer -if the :=insurer i s
provided with:a description, With -a}l-options-and-a:copy Of -a-
bill of sale or buyer's order which contains a full description
of the vehicle, including accessories;, or a copy of the title
establ i shing transfer of ownershipand a copy of the w ndow
sticker showng the accessories and retail price; (¢} a
tenporary substitute notor vehicle; (d4) a |eased notor vehicle
for less than 6 nonths, if the insurer receives the |ease
agreement with a description including the condition; (e)
vehicles 10 years old or ol der; (£) any renewal policy; (g) any
policy issued in a county with a 1988 population or less than

500,000; and (h) other exenptions established byrule of the W,

The insurer may defer the inspection for 7 calendar days for new
coverage ifthe time of the requested inspection creates a
serious inconvenience to the insured. [|f the inspection does not
take place within the specified tine period the insurance
coverage is immediately suspended. This information must be
conveyed to the applicant on forns prescribed by the wi.

The DOI is given rule making authority to establish such
procedures and notice requirenents as my be necessary to
I nplenent this |aw.

Section 42. The bill allows either J)artk/ to demand nediation of
a notor vehicle ingurance claim filed with an insurer for
personal i njury in an amunt of $10,000 or less or a claimfor
property danmage in any anmount. ﬁequests f?r_ nmedi ati on are }o be
filed wth the por and act to toll 'the applicable statute o
limtations for-filing aclaim for sixty days following the
conclusion of -the nmediation process. . oqnj raocess-is-intended to
apply to first--party claims;:-such as-a 515 aalm, ies misd ol @

thet erns-and conditions for mediation nmust be specified P CARE--
policy, and to third party clains, such as aliability claim

The W would randomy select nediators, subject to the right of
either party to make one rejection. Mediators nust conplete a
40-hour training pro?ram approved by DOI {v\,hi ch requirenent does
not take effect until 180 days after the effective date of the
act) and have a masters or doctorate degree in psychol ogy,
counseling, business, or economcs, or be a_ member of the Florida
Bar or have been actively engaged as a qualified nediator for at

| east four %ears prior to July 1, 1990. (Costs are to be borne
equal Iy by both parties. unless otherwise agreed, only one

RS A
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medi ati on proceedi ng woul d take place which nmust be held within

45 days of the request for mediation. The DOI nust pronul gate
rules of procedure for claims. pisclosures-and informati ~= -
di vul ged i n - the -mediation process shall not- pe admi ssi [) e-ln-any ™
subsequent “action or proceeding:-télating to--the claim: ==z -

Sections 43-47provide exemptions from or revisions in )
application requirenents, acquisition filings, annual filings and
di ssolution or |iquidation proceedings relating to a service
war r anty association f or manuf act ur es of products who w sh to
sel|l warranties on those products which they-manufacture. T
qualify as a manufacturer for-the ‘purposes of the exenptions r
revisions, an entity or affiliate thereof must: derive a
majority of-its-revenie fromthe sal e--of aproduct Mhi%eh? e
manufactures; issue service warranties-only for those products;
be listed andtraded on arecognized stock exchange; be |listed in
the National Association of Security Dealers-Automated Quotation’
system bé&publicly traded in the over-the-counter securities
markets and be required to file specified forms wth the States
Securities and Exchange Commission; if it maintains outstanding
debt obligations they nust be in the top %our rating categories
by a recognized raing service; have and mai ntain a mni.mum net
\I/:vlorthdof $10 mllion; and be authorized to do business in

orida.

Section 48 rewites section 768.79, dealing with offers and
demands for judgment, conbining and revising provisions of
existing sections 45061 and 768.69, to be applicable to all

civil —actions for damages. (Section 22 of the bill rov#des that
s. 45.061 does not apply to causes of action that accrue after

the effective date of the act.) The bill specifies that if a
defendant files an offer of judgment which is not accepted by the
plaintiff, the defendant is entitled to recover costs and
attorney’'s fees ifthe judgnent is one ofno liability or the
judgnent obtained by the plaintiff is at |east 25 percent |ess
than the offer. Sinilarly, if the plaintiff files a demand for .
judgnment which is not accepted by the defendant, the plaintiff is
etnt ||t| etd 2tso cost st and ?ttotrr?ey'tsh feefz? if he recovers a j udgment

at |eas percent greater an the offer, : :
that the offer be in witing and state that itTl?es bﬁ;éilngrer%jdées
pursuant to this section and that it include certain specified
Information, The offer nust be served upon .the party to whom it
Is made, but it does not need to be filed with the court unless
it is accepted or unless-necessary to-enforce_-this section.
det er m ni n% the "judgnment obtained" by aplaintiff when an of f &F
served by the defendant is not accepted by the plaintiffe, s
anount is the net judgnent entered plus any post-offer collateral
source payments received or due as of the date of thejudgnent.,
plus any post-offer settlement anounts by which the verdict was
redvced. However, for purposes of determning the "judgnent
obtained" when a plaintiff serves an offer ich is” nol accented
by the defendant, the anount is the net judgment entered,
any post-offer settlenent amounts by which the verdict was
reduced. A court may determine that an offer wasnot nade in
good faith and disallow an award of costs and attorney’s fees.
When determ ning the reasonabl eness of anawad, the court must

plﬁs
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consider a list of specified factors.

Section 49 creates s. 817.236, F.S., to increase the penalty for
falsifying an application for -notor vehicle insurance-from a
second degree msdemeanor to a msdeneanor-of the first degree.

Section 50 requires the insurers in the staté-to submit to the
DOI areport showing the rate inpact of this legislation. The
report is to be submtted two years after the effective date.

Section 51 repeallg each section that is added to chapter 624,
effective COctober 1, 1991.

section 52 provides -for repeal-of those-sections of chapter 627
created by this act, as of Cctober 1, 199.2.

Section 53 provides the authority for the Departnent-to study the
feasibility of tax collectors selling PIP, ®D and conbined forns

of motor vehicle insurance. Presently, only those persons
authorized by the Departnment are permtted 'to sell insurance. At

the present time, tax collectors are required to verify motor
vehicle insurance prior to the renewal of an auto license tag,

they do not sell'insurance.

Section 54 provides for the funding and positions necessary for
the Departnent to inplenent this act.

Section %% sets COctober 1, 1990 as the effective date and
specifies that the act shall apply to all policies issued or
renewed on or.after that date.

1. FISCAL ANALYSIS § ECONOM C | MPACT STATEMENT:
A FISCAL I MPACT ON STATE AGENCI ES/ STATE FUNDS:
1.. Non-recurring or First Year Start-Up Effects:
None

2. Recurring or Annualized Continuation Effects:
None
3. Long Run Effects Other Than Normal G ow h:

T —— W

None . ST Y L i i e

4. Appropriations Consequences:

Section 36. The Departnent of Insurance estimated the cost
to be approximtely $75,000 to conduct the single county

rating study, however, there is no specific appropriation
amount |isted.

Section 53. The Departnent of Insurance estimated the cost
A-31 to be approximately $75,000 to conduct the tax collector

o
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ls_t utd)(:i’ however, there is no specific appropriation anmount
I st ed.
B, FISCAL | MPACT ON LOCAL GOVERNMENTS AS A WHOLE: '
1. Non-recurring 'or First Year Start-Up Effects: - )
None e
2. Recurring or Annualized Continuation Effects:
None A
3. Long Run Effects-Cther Than Normal .Growth: -
None T A ]
C. DIRECT ECONOMIC | MPACT ON PRI VATE SECT-OR
1. Direct Private Sector Costs:
Section 23. A $32 fine is inposed on persons who fail to
make a timely accident report when required by s. 316.066(6).
Section 27. Drivers involved in certain accidents are
required to take a driver safety education course which
typically costs $20.00 for defensive driving courses and
$135.00 for first offense alcohol related offenders.
Section 20. 'Drivers involved in certain accidents wll be
required to obtain bodily injury liability insurance or sonme
other form of financial responsibility, even if the driver is
not at fault in the accident.
Section _49.' Persons fal sifying an application for notor
vehicle insurance would be ‘subject to the penalties of a
first degree msdemeanor; currently the crime is classified
as a second degree m sdemeanor.
2. Direct Private Sector Benefits:
Sections 14. Persons 65 and under will be able to purchase
credit disability insurance wthout age being a requirement
for qualification. o e
Sectio;t;ES-.-f. Per sons -idi't:h‘ vehipléglbalued -a't‘-ﬂ,,":.flfl or less ™
would no longer have their vehicles declared a total |o0ss
when the estimated cost of repair is 80 percent or nore of
the current retail cost.
Section 34. Insurers are required to return excessive
premums charged to policyholders in the form of a credit or
refund. Insureds should benefit to the extent of these
refunds and to the extent that rates are nore reasonably
determned" to begin wth.
A- 32
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Section 37. DOI: To. the extent auto insurers and/or auto
-owners who install this equipment are nore readily able to
recover astolen vehicle, there may be some reduction in
insurer losses from theft. And,.those . auto OWners who install
this equi pment will have SONMe Savings-in ' preniumeost,
. although :this .savings ‘may Not equate w th the costof
purchase and installation of the equipnent.

Section 41, The requirement that vehicles be inspected grior
to being insured is intended to reduce fraudulent  physical

damage claims and thereby reduce collision and conprehensive
.motor vehicle insurance rates. Thiswi%&.'r.esu €onlyif the
reduction in-claims costs exceeds the additional- cost of the
inspection itself., wNew York has a similap ‘law, bue ‘it
.requirest hr ee color photographs of the vehi cl e. he Florida
“"law (0€S not:require "anyJohot ographs.. Therefore,. the cost ¢?
the inspection™in Florida should be significantly less than
the $12 to $14 cost'experienced in New York.  However, even
at this cost, New York reports significant overall savings In
physical damage preniuns.

Sections 43-47. Exenptions from certain requirements under
the laws for service warranty associations for qualified
manuf act urers should benefif such manufacturers and meke it
nore likely that they will form a service warranty

associ ation for the ‘products they manufacture, Consumers
will benefit to the extent that large, financially solvent
manufacturers are more likely to provide a warranty on their

product s.
3. Effects on Conpetition, Private Enterprise, and Enpl oynent
Var Kets:
D.  FISCAL COWMMENTS:

None
I1I. LONG RANGE CONSEQUENCES:

1v. COWENTS:

Section 24. - The University of Kentuckal copducted a stl(Jjﬂey and found
that-the average cost per patient 1nvolved in an accident not wearing

seatpel ts was $6;496, While costs for those using seat belts was
$1,458.  The study further found that 98 percent of the belted
victine were treated and released and 21 percent of the unbelted

\lliocntgierrrs were admtted to the hospital and their stay was 5.2 times

ance

Section 37. According to apublication by state Far |nS.l|J
on
f

m r
Conpany, auto thefts in _the United States reached 1.43 million in
1988. ~ According to the Federal Bureau of Investigation's Uniform
r%‘rll I‘rrleonReloorts the value of the stolen vehicles for 1988 was—$73—

. )
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The National Autonobile Theft Bureau (NATB) reported thatin 1988,
about 66 percent of the vehicles stolen were recovered, compared to
about 90 percent in.1960. Since the parts of a vehicle are nore . .
val uable than the whole, many of the vehicles that were not recovered
were nost |ikely sold as parts.

According the Justice Department auto theft threatens people's

safety. Over 100 lives were lost and 1,500 injuries caused during
auto thefts in 1988.

Section 38. This section anends the non-joinder statute; s.
6217262, to allow insurers to be joined as parties after-a verdict
is reached but before a settlement is entered. This raises a
guestion of constitutionality in light ofprevious decisions ofthe
lorida Suprene Court regarding this section. An earlier version of
this statute was held unconstitutional by the Court in Markert v.
Johnston, 367 So¢.2d 1003 (Fla. 1978), because' the statute involved
procedural aspects of trials rather than substantive rights and,
therefore, invaded the state Suprene Court's exclusive rule-making
authority in violation of the State Constitution (Fla. Const., Art.
2, sec. 3Art. 5, sec. 2). The statute was anended in 1982 in such
a way as to deal with substantive rights of parties rather than
procedural aspects of trials, and the Florida Supreme Court upheld

the statute's constitutionality in VanBibber V. rtford Accident &
Indemnity I nsurance Conpany, 439 so.2d 880 (Fla. 1983). The
amendment made by this bill my raise the constitutional issue again

by arguably dealing with the procedural aspect of a trial. However,
it appears that the basic provisions of the statute which deal wth
substantive rights ofparties is unaffected by the anmendnent.

Section 41. The State of New York passed mandatory pre-insurance
auto inspection in 1977 and has credited the law with a drop in auto
thefts and a drop in fraud claims within the New York Department of
Insurance.  After the passage of the photo inspection law, New York’s
theft rate dropped by W8percent and other states around New York
experienced from 16 to 36 percent increases in auto thefts. It
should be noted that staff 1s unable to determne what other, if any,
factors attributed to New York's reduction in their theft rate.
However, John Riersen of the New York Department of Insurance is of
the opinion that the passage of the photo inspection law was the only
reason for the drop. He said that no other legislation was passed at

that time which would have affected the theft drop. '
savings for New York to be about $14-$17 mllion k?asedHeoneséé&aé&f the
i nspections.

Massachusetts also has a simlar law  They estimate that 25 to 30
percent ofall auto thefts are fraudul ent. lYassachus tts experienced
a 34percent drop in the auto theft rate follow ng tﬁe passage oP

the 1988 law requiring pre-inspection. (ther statistical information
from Massachusetts is unavail able.

According to the National Auto Theft Bureau (NATB) estinmtes about
15 percent of all reported thefts are attenpts to defraud an'insurer.
The percentage ranges from 25 to 30 percent in urban areas. Tp,
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Florida Departnment of Law Enforcement (¥DLE) reported 62,976 cases of
theft, which represented $234,863,146 of value during 1988. (Ihese
figures represent approxinmately 70%-75% of the total figures, ‘FDLE's
data was inconplete at the time of this report.)

The DOI provi ded staff with several cases which could have been
avoi ded had insurers been required to inspect the vehicle prior to
Issuing a policy.

Section 42. This section entitles either party to demand nediation
ofaclaimprior to the institution of litigation for certan
personal  injury actions. _gSee Section 42, above.) This raises a
guestion of constitutionali under the access to courts and due
process provisions of the Florida Constitution. |t pmav be arqued
that an injured party is denied access to courts for ré/dress oq
injuries by being required to first proceed through nediation if
demanded by the defendant. (Fla. Const., Art 1, Sec. 21) Depending
upon how the nediation process works in practice, argunents may al So
be made that the nediation process nmay deprive parties of due process
of law. {U.s Const., Anend, 14; Fla. Const., Art. 1, sec. 9) The
medi ati on process for nedical malpractice actions was determned to
be unconstitutional based on such argunents in the case ofAldanav.
Hol ub, 381 so.2d 231, (Fla. 1980). -

S| GNATURES.:
COWM TTEE ON INSURANCE:
Prepared by: Staff Director:
H Fred Varn Brian Deffenbaugh
FINAL ANALYSI S PREPARED BY COMMITTEE ON | NSURANCE:
Prepared by: Staff Director:
. . / . N .. .
St éd Lsr e W n, A
H Fred Varn Brian Deffegbaugh
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1 . ., A bill to be entitled = T e
2 An act. relating to MOtOr yehicle safety- - --- = - -l
3 requirements; ménding 8. 316.613, F.8.;

4 providing that failure to provide and use a- .

5 child restraint may not be considered {n .

6 pi tigation of damages in: givil actions with .- .owon | 2270-
1 ‘regard to.negligence; amending 8. 315.614," il I
§ r.S.; dflctjng provisions requiring enforcement

1§ of safety“ belt requirements only as & sccondrry
10 action: providing that failure to use safety

1l belts is not negligence per se and prohibiting

1l such failure from being used as prima facie

13 evidence of negligence or being considered in

11 mitigation of damages in any civil actions;

18 providing an effective date.

16

11| Be It Enacted by the Leqgislatutt of the State of Florida:

18 '

19 'section 1. Subsection (3) of section 316.613, Prlerida

20 | Statutes, is amended to read:

21 316.613 Child restraint reguirements.—-—

24 (3) The failure to provide and use a child passenger
21| restraint shall not be considered comparative neqligence, nor

24 | shall such failure be admissible as ®  vidtnct er considered in

2§ | mitigation of damages in the trial of any civil action with

260 | regard to ﬁegligence.

27 Section 2. Subsections (9) and [10) of section
2 8 | 316.614, Florida Statutes, are amended to read:

29 316.614 Safety belt usage.--

30 +94--Enforcement-of~thias~section-by-atate-or-tocai-iaw

31 | enforcement-agenctes-shati-be-accompiished-oniy-as-a-secondary
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| actéan-vheq-a—dr&ver-o!—i—nbher-vehicie-haa-heeh‘détaéned-for i
i l-suspeeteci-vieiation-o£-nnothet-aecéion-ot-thih-chapeer'r

3 chnpeer—aio-r-oe'-chnptcr—aai-r

{ uﬁo-} A violauon of the provhions of this section

ieve mw

'! or 4 pu’son's fallure to use a Scat belt dots ahal-i not,

§| constitute neqligence pe: se, nor-zay shais. luch viglathn b¢

7| used at prima faclie evidence of negngence or conrldtrtd in

i | mi tigation ‘of damages in any civil action.

g ‘Séction 3, This act shall take ttfict upon becoaing a
1¢| law.

1]
12
23
i

16
27

2%
19
20
21
2
23
24
25 - .
2 o e
27 )
a8
29
30
31
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actions re negligence; provides that failure to use rafety belts is not
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evidence of negligence or being considared in mitigation Of damages in any
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IN THE CIRCUIT COURT OF THE
THIRD JUDICIAL CIRGUIT, IN AND
FOR COLUMBIA COUNTY, FLORIDA

CASE NO. 93-1331-CA

WILLIAM TOMBERLIN and
DOROTHY TOMBERLIN,
Plaintiffs,

V.

RAYCO CONTRACT SERVICES! INC.
RAY WATSON COMPANY, INC. and
JOHN R. FAIR. JR,,

Respondents.

ORDER ON P ! MOTIO

STRIKE DEPENDANT'S SEAT BELT DEFENSE

Upon review ¢f the oral arguments of counsai, and their statulory, caselaw, and
written memoranda on the atove issue, (Including legisiative information and rulings from

other circuit courts uf this state), the Court finds as follews:

1) The primary purpose of 316.614 Fiorida Statutes was to minimize injuries by
requiring use of seatheits. The purpose was not o insuiate negligent
defendants from the results of their failure tg we dua ¢are resulting in injury
to others. Hawever, the law cleanly intends to aligw the trier of fact to find
comparative fault also with an injured party who fails to use an available,
operationa| seathelt if that fajlure increased the injuries/damages which
cocurred,

2) Plaintiffs’ Motion to Strike asks in effect that this Court adopt a very limited
ard strained construction of the above-giteq statutes. Such 3 construction
was not intended by the legistative {See documents attached to Defendant’s
Memorandum in O ppoaition.
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TheAmended Motion to Sirike is DENIED.

DONE AND ORDERED this S2 lay of Decemter, 1994 in Lake City, Columbia

count y, Fiorida. \D Q.

PAUL S.BRYAN
CireuitJudge

Copies t0;

William J. Gorda, Esquire
1718 Lakatand Hiils Blvd.
Lakeland, FL 33805

W. Alan Wirter, Esquire

4301 Gulf Life Drive, Suite 2210
Jacksonviile, FL 32207

TOTAL P.B3
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DEC 14 '74 83:16Ptl FOX § GROVE

5 {ln_.) O P.272
DEC 0 1 1954

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARI NG
MOTI ON AwD, IF FILED, DETERM NED.

IN THE DI STRICT COURT OF APPEAL

OF FLORIDA
SECOND DI STRICT

DAVI D M LLS TRAYLCR,

el lant/
érpgss-Appel | ee.

v,
CRICKETT LOSH,

Appellee/
Crass- Appel | ant .

CASE NO. 94-00368

Nt e Sttt N el . Sttt oS Nl Vsl sl

Opinion filed November 30, 1994.

peal from the Crcuit
urt for Mnatee County;
Harry M. Rapkin, Judge.

Jeffrey M. adams and Karen g,
Wite of Fox, Gove, Abbey,
Adans, Reynol ds, Bgelick{.
Kierman, St. Petersburg, for
Appellant/Cross-Appellee.

M, David Shapiro of

M David Shapiro, P.A,
Sarasota, for Appellee/
Cross-Appellant.

PER CURIAM.

Af firned.

FRANK, C.J., DANAHY and QUINCE, JJ., Concur.
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IN TIHE SECOND DISTRICT COURT OF APPEAL

. Coe LAKELAND, FLORIDA

DAVID MILLS TRAYLOR, )
)
Appellant/Cross-Appellee, )
)

Vs. ) CASE NO. 94-368
. )
CRICKET LOSH, )
)
Appellee/Cross-Appellant, )
)
)

ON APPEAL FROM THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR MANATEE COUNTY, FLORIDA

THE HONORABLE HARRY M. RAPKIN
CIRCUIT CIVIL NO. CA-92-3831

FOX, GROVE, ABBEY, ADAMS,
REYNOLDS, BYELICK & KIERNAN

AMS ESQUIRE and
IBERL . STAFFA, ESQUIRE
Post Office Box 1511

St. Petersburg, Florida 33731
(313) 821-2080

FBN# 0457442

FBN# 0002968

Attorneys for Defendant/A ppc.nam
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1. WHETHER THE TRIAL COURT PROPERLY DENIED CROSS-APPELLANT'S

MOTION FOR SUMMARY JUDGMENT AND MOTION IN LIM]NE ON THE
SEAT BELT DEFENSE?

An appellate Court’s review of a motion for summary judgment is limited to determining
whether there wag sufficient, competent substantial evidence before the lower court from which
a jury could have lawfully drawn an inference in favor of the non-moving party. Halavin v.
Tamiami Tours. Inc., 124 So. 2d 746, 747 (Fla. 1st DCA 1960). In reviewing motions for
suminary judgment, if there is even the slightest doubt as to the existence or nonexigtence of a
material fact, such issue must be resolved against a party moving for summary judgment.
Crandall v. Southwest Florida Blood Bank. Inc., 581 So. 2d 593, 595 (Fla. 2d DCA 199 1).
Furthermore, a party making an unsuccessful motion in limine must object to the evidence at trial
to preserve the error for appeal. Q'Brien v, Ortiz, 467 So. 2d 1056 (Fia. 3d DCA 1985).
Nothing in the record suggests that Cross-Appellant properly preserved the error for review.

In appellate proceedings, the decision of the trial court has the presumption of correctness
and the burden is on the appellant to demonstrate error, Appelgate m
Jallahassee, 377 So. 2d 1150, 1152 (Fla. 1979). In the case at hand, Cross-Appellant has failed
to demonstrate error. In essence, Cross-Appellant contends tr;z_a& the enactment of §316.614(10),

Fla. Stat. (1993) has completely abrogated the common law seat belt defense as set forth in
Insurance Co. of North America V. Pasakarnis. 451 So. 2d 447 (Fla. 1984). However, neither

the language of §316.614, Fla, Stat. (1993), the legislative history nor recent case law arguably
suggests that the seat belt defense hasbeen limited to only these instances where the plaintiff's

failure {0 utilize the seat belt contributesto the cause of the accident. Rather, the piax'n language
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- of §316.614(10), Fla. Stat, (1993) compels aconclusion that the seat belt defense as set forth
in Pasakarnpis has not been abrogated by législativc pronouncement, and a plaintiff’s failure to
wear an available and operational seat belt ¢an still be utilized to mitigate damages.

In 1984, the Florida Supreme Court adopted the seat belt defense in recognition of the
fact that “failure to expend the minimal effort required to fasten an available safety
device...should be deemed admissible inan action for damages, part of which would not have

been sustained if the seat belt had been used.” Pasakarnis, 451 So. 2d at 453, guoting, I_:lg, Co.

of North America v. Pasakarnis, 425 So. 2d 1143 (Fla. 4th DCA 1982) (Schwartz, J.,
dissenting). The Pasakarnis court expressly rgjected using the seat belt defense asbearing on
comparative negligence because the applicability of the defense would belimited to instances
where the plaintiff's failure to exercise due care caused in whole or part the accident. 45 1 So.
2d a 453. Therefore, the Pasakarnis court adopted the mitigation of damages of approach as set
forth below:
If there is competent evidence to prove that thefailure to use an available gnd
operational seat belt produced or contributed substantially to producing at
least a portion of the plaintiff’s damages, then the jury should be permitted
to consider this factor along with all other facts in evidence, in deciding

whether the damages for which the defendant may otherwise be liable should
be reduced- 451 So. 2d at 454.

However, the Pasakarnis court did not preclude the seat belt defense from bearing on the
issue of Jiability if the defendant could prove that nonuse was the proximate cause of the

accident. 451 So. 24 at 454.

In 1986 the Florida Legistature adopted the “Florida Safety Beit Law". Ch, 8649, §2,

Laws of Florida. At the time of its adoption Section 316.614(10) stated as follows:




Faae LY

A violation of the provisions of this section shall not constitute negligence per ge nor
shall such violation beused as prima facie evidence of negligence in any civil action.
§ 316.614(10), Fla. Stat. (Supp. 1986) (emphasis added).

Nothing in the legidative history suggests an intent to abrogate the common law safety bejt
defense. Rather. consistent with Pasikarmis, the legislative history clearly indicates a dasire for
thie law to encourage safety belt usage. Ses Senate Staff Analysis and Economic Impact
Statement, April 10, 1986 Bill No. SB 210 (noting that other jurisdictions which enacted safety
belt laws showed adecrease in automobilt accident fatalities and that studies indicated reduced

medical ¢osts for consumers that buckled up). In 1990, the legislature amended Section
316.614(10) in Ch. 90-119 to state as follows:

A vialation of the provision of this section shall not constitute negligence per

senor shall such violation be used as prima facie evidence of negligence or be

considered in mitigation of damages, but such vislation may be considered as

evidence of comparative negligence in any civil action. §.316.614(10), Fla.

Stat. (1991) (emphasis added).
Similar to the adoption of the statute in 1986, the legislative history surrounding the 1990
amendment is virtually nonexistent, In fact, tht Senate Staff Analysis and Economic Impact
Statement is void of commentary and merely reiterates the language of the amendment. Ses
Senate Staff Analysis and Economic Impact Statement, May 24, 1990, SB 2670.

The law is well settled that unless a statute ynequivoeally states that it changes the

common law or is so repugnant to the common law that the two cannot co-exist the Statute will

not be held to have changed the common faw. Thomber v. City of Fort Walton Beach, 568 So.

2d 914, 918 (Fla. 1990). Section 316,614 clearly and unambiguously states that “a violation of

the provisions of this section shall.. ,be considered as evidence of comparative negligence-”
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§316.614, 1ia. Stat. (1993) (emphasis added). The express Use of the words “violation Of the
provisions of tiis section” indicates a clear intent on part of the legislature to limit the
comparative negligence standard to violations of §316.614, Fla. Stat. (1993). The law iSwelt
sattled that when the language of a statute is ¢lear and unambiguous the legistative intent is
derived from the language in the statute. Zucketman v, Alter, 615 So. 24 661,663 (Fla. 1993)..

In the case at hand, Cross-Appellee Never raised, NOr attempted t0 admit into evidencs,

aviolation Of §316.614, Fla. Stat- (1993). Rather, Cross-Appellee relied solety on the seat belt

defense asset forth in Thusathes.comparative negligence standard is completely
inapplicable and the Cross-Appellee does NOt have t0 Show that nonuse Of the Seat belt Wasthe
ﬁgg-mtpghcleecidenﬂ only prove that the plaintiff did not usc an available
and operational seat belt, that the plaintiffsfailure to use the seat belt was unreasonable under
the circumstances and that there was acausal relationship between the injuries sustained and the
plaintiffs failure to buckle up. Pasakarnis, 451 So.2d at 454.

However, if this Honarable Court determines that the statute is ambiguous, the legisative

history ¢an be anadyzed. Department of Legal\ f f a [

r_ nS1,434 So. d
879, 882 (Fla. 1983)(legislative history is considered only when the courts need to resolve an

ambiguity.in the statute). The legislative history surrounding the adoptiotr of the statute in 1986
indicates that the |egislature intended for the mandatory scat belt law to encourage seat belt use
and minimize injuries. Senate Staff Aualysis and Economic |mpact Statement, April 10, 1986
SB 210. Nothing in the.!cgislative. history surrounding the 1990 amendment alters the legidative
intent expressed when the statute was adopted in 1986. See Senate Staff Analysis and Economic

Impact Statement, May 24, 1990, SB 2670. Certainly the legislative history does not indicate,
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as stated in Cross-Appellant's Initial Brief, that the legisature “intended t alter the statute in
such a manner that it provided greater protection to plaintiff's in civil litigation.” Cross-
Appellant’s Initial Brief at page 8.  Furthermore, there is absolutely no indication in the
legidative history that Pasakaris was abrogated by the adoption of or amendment to §316.614,
Fla. Stat. (1993). In fact, Pasakamis was never mentioned.

Cross-Appellant ecroneously relies on Ramos_v, Ambu-Car of Dade County, Ing. as
evidence that theamendment to g316.614, Fla. Stat, (1993) haslimited the seat belt to defense
to only those instances where the plaintiffs failure to utilize the seat belt contributes to the canse
of the accident. 627 So. 2d 1255 (Fla. 3d DCA 1993). Cross-Appellant’s assextion is particularly
interesting considering the fact that in Ramog a violation of §316.614, Fla, Stat. (1993) was
never aleged, mentioned or interpreted. Rather, the Ramog court solely relied on Pasakarnis.

-The Ramos court, relying on Pasakarnis, held that because there was no evidence that the seat
belt was fully operational the defendant could not use the seat belt defense to mitigate the
plaintiffs damages, 627 So0. 2d at 1256-57. Furthermore the Ramog court held that there was
no evidence that Ramos' failure to fasten the seat belt was the proximate cause of the accident.
627 So. 24 a 1257. Nothing in the Ramos opinion indicated that Pasakarnis had been abrogated.
In fact, it is clear from the Ramos decision that if the Defendant had met the burden of pleading

- and proving the clements set forth in Pasakamig the Defendant could have mitigated the plaintiff's

damages, 627 So. 2d at 1256-1257. Therefore, Cross-Appellant’s reliance on Ramos iS

completely misplaced and without merit




ll
|
i

It is Cross-Appellees position that the current law in Florida allows the defendant to raise
the seat belt defense as set focth in Pasakarpis and §316.614(10), Fla. Stat (1993) in the
following manner:

1. in mitigation of damages if nonuse of an available seat belt caused Or contributed to
the plaintiff’ sinjuries;

2. asevidence of comparative negligence if nonuse of an available seat belt caused the
accident;

3. as evidence of comparative negligence if the defendant can plead and prove that the
plaintiff violated the provisions§316.614, Fla. Stat. (1993).

Such a construction is Consistent with the clear language of the statute and accompanying
legidative history. Absent a cleat declaration from the legislature that Pasakarmig has been
abrogated, a contrary interpretation such as that set forth by Cross-Appellant, is purely
speculative and unreasonable.

Furthermore, even if the doctrine of comparative negligence is adopted, nonuse of a seat
belt should till be admissible if the Defendant ¢an prove that such nonuse caused or contributed
to the Plaintiff's injuries. When Pasakarnis was decided other comparative negligence
jurisdictions: adopting a seat belt defense held that the Defendant must show that noenuse of the
seat belt Rileyd the accident. Seg Melaskov. °© 339 A.2d 479 (Corm. 1975). Certainly, the
Florida Supreme Court was aware of these décisions, and recognized the difficulty the Defendant
would have in asserting a scat belt defense.  Pasakarnis, 451 So. 2d at 453 (rejected the

comparative negligence approach because of its limited applicability). Thus, the Florida Supreme
Court adopted a mitigation of damages approach.

\f=}

A-49




' N KR RN I N I

However, curreatly the majority of comparative negligence jurisdictions hold that
comparative negligence applieswhen there is a causal relationship betwean the failure t0 wear
aseat belt and the aggravation of the plaintiff's injuries. See e.g., Law v. Superior Court of
State of Arizona, 755 P24 1135, 1145 (Ark 1988)(undex the theory of comparative fault nonuse
may be considered in reducing-damages); Waterson v. General Motors Corp., 544 A2d 357 (N.1.
1988)(jury can determine whether the evidence establishes that failure to utilize an available seat
belt contributed to the plaintiff’'s damages). In fact, in Smith v. Goodvear Tire and Rubber Co.
the court characterized plaintiff's attempt to reduce damages only if the failure to utilize the seat
belt was the cause of the accident as novel and illogica, 600 E.Supp. 1561, 1565 (D. Vermont
1985). Therefore, even if this Honorable Court were to bold that the mitigation of damages
approach had been abrogated by 5316.614, Fla. Stat. (1993)., the only reasonable interpretation
would be to hold-that the Defendant stilf need only prove that nonuse of the seat belt contributed
to the plaintiffsinjuries.

In conclusion, the lower court properly denied Cross-Appellant’'s motion for summary
judgment and motion in limine. As set forth above, the mitigation of damages approach has not
been abrogated by $316.614, Fla Stat. (1993). Under Pasakarnis, the Defendant must prove that
the seat belt was operational. The affidavits submitted by Cross-Appelles created a genuine issue
of material fact as to the seat belt’'s operability, and summary judgment was therefore
Inappropriate. The trial judge's Order erroneously Stated that the scat belt defense was
admissible only as evidence of comparative negligence. Rather, consistent with the Ramog
decision and absent clear legidative declaration, the mitigation of damages approach is still the

law in Florida. However, if this Honorable Court deems that comparative negligence isthe

10
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appropriate standard, the only reasonable application Would be to hold that the defeadant still

need only show that the nonuse of the seat belt caused oOr contributed to the plaintiffsinjuries.
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Transcription of the tape from the
Senate Floor Debate of My 31, 1990

Read the next bill.

CLERK: Committee Senate Bill 2670. A bill is being
entitled and relating to insurance.

M. Langley: Thank you M. President. This is the rewite
between Uus and the insurance departnent as well as the
i ncorporation of many of the recommendations of the commttee that
was  appoi nted, the study group that was appointed by the
legislature to study notor vehicle insurance. Has a lot of changes
init. | would like to numerate about ten (10) that are the najor
changes. If you understand use in file, this allows use in file,
but if the rate is not approved by the department then the
i nsurance conpanies must regurgitate they call it, they nust pay
back the unapproved excesses. It also allows any one of the
parties to refuse the uninsured notorist insurance. If you. and
your wife on the car and the policy refusal by one is binding on
the other. It allows the insurance conmpany to require underlying
coverage for wunmbrella or excess insurance. That is so they don't
get exposed beyond what they were advised. It goes back to the old
version of financial responsibility to where both parties in an
acci dent have to prove insurance before they can bill sr22/s to
insure nore people to have insurance. |t provides that a judgnment
against the insured is a judgnent against the insurer which
prohibits the double suits that have been taking place.

In the seat belt language, it provides that seat belts, the

| ack of seat belts can no longer be used tw ce against the
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Transcription of the tape from the
Senate Floor Debate of May 31, 1990

Page Two

Plaintiff. It 1is either used as mtigation or conparative
negligence. Now it can only be used in the comparative negligence.

The offer of judgnment language is in there to encourage the
settlement of suit. It demands credit for anti-theft or anti-Iock
devices for brakes, and it also provides that if an insurance
company is assessed for punitive damage or bad faith negotiations
they cannot use that in their rate base. So it is a conpromse the
bill as it is before you is agreed by all parties and | have a
coupl e technical anmendments.

SPEAKER:  Any questions of the Sponsor Senator Don L. Childers
Is recognized. Senator Childers.

SPEAKER:  Senator Langley would you take the floor and deal
with the questions of Senator Childers.

Senat or Langl ey: Certainly. ,

Senator Chi | ders: Okay, uh Senator Langley, you know |

introduced a bill that would uh return excess profits to the
consumers and | believe you got this in the amendnent. s that
correct?

Senat or Langl‘éy:- Yes, if they start using the rate filed

for approval and that approval is denied or reduce, they nust
return that excess that they have collected during that time to the

pol i cyhol der.
Senator Chil ders: Thank you Senator.

SPEAKER: Further question, Senator Dudley.
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Senator Thur man: There is another bill that has this
| anguage in it that already has passed this body.

SPEAKER: In light of that | would appreciate if the Senator
would withdraw his bill, his amendment. Recommend a negative at
roll call.

Senator Stuart is recognized.

SPEAXER: On the anendment, all those in favor signify by
saying aye. Aye, opposed no, No.

Two to one. After vacation is not allowed. | Dbelieve the
amendment failed. So read the next amendnent.

CLERK: By Senator Stuart: Amendnent to Anendment on page
3, 3 = 5 strike all said language and insert subsection shall be
applicable when a vehicle is less than five (5) years old or

SPEAKER: Senator Stuart.

Senator Stuart: It is controversial, but's it's conformng to
that other with some respect. Wthdraw that.

SPEAKER: Wthout objection. W t hdr awn. Read the next
Amendment to Amendment. No further Anendnents to the Amendnents.
Back on the Amendnment. Any further discussion on the Amendnent as
before us, Any debate. Al those in favor signify by saying aye,
Aye, oppose no, show it passing.

SPEAKER: Senator Langl ey.

Senator Langl ey: M. President, just one thing some people

have asked about the seat belt provision. This does not allow the
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lack of a seat belt as a primary cause for a weck. 1+ sti|l has

to be secondary to sone other cause of a weck.

SPEAKER:  Any further 2Amendments. Read the next amendment.

CLERK: By Senator Don Childers on page 4 between lines 24 and
25, insert section one |egislative intent.

SPEAKER Senator Don Childers available for his anendnent.
Senator Chil ders.

Senator  Chi | ders: Just withdraw those.

SPEAKER:  Wthout objection. Read the next Amendment.

CLERK: By Senator Don childers on page 13 between

SPEAKER  Wthdraw those without objection. Read the next

Amendment.

CLERK: Onhe titled wwth a Titled Anendnent to a Titled
Anendnent .

SPEAKER:  One with objection and objection. Senator Langl ey
moves rules waived Commttee Substitute Senate Bill 2670 be taken
up and read for a third tine by title only placed on final pass

with that objection read that bill.

CLERK:  Committee Substitute for Senate Bill 2670 a bill to be

entitled and not relating to insurance.

SPEAKER: Aerk will unlock the machine and nmenbers will

proceed to vote. Kave all nenbers voted? derk will |ock the

machi ne and announce the vote.

CLERK: 38 yea's and no nays.
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SPEAKER: Senat or Gor don.
Senat or Gor don: Yes, | just want to nove to reconsider
Committee Subject for Senate Bill 2670. I need to discuss an
amendnent with Senator Langley.
SPEAKER:  okay, show that motion and that it's pending. 2nd
‘ uh, Senator Cordon.

Senator Cordon:  President, | would like to nmove to wthdraw
my notion to reconsider the Commttee Subject for Senate Bill 2670.

SPEAKER: W thout objection. Wthout objection. Senat or
Cordon would you uh, our parliamentarian here says that we need to
actually take up the notion and you heard the negative vote on it
and they can dispose of it.

Senat or CGordon: Fine, fine.

SPEAKER:  Senator Cordon noves that we do take up the notion
to-'reconsider and he urges a negative vote all those in favor of
the notion to reconsider signifying by saying aye, opposed no, show
the notion to reconsider defeated. Thank you sir. Ckay, uh.

End of tape.

/tf
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