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INTRODUCTION 

The Petitioner, JUAN SOCA, was the defendant and probationer in the trial 

court and appellant in the Third District Court of Appeal. The Respondent, the 

State, was the prosecution in the trial court and the appellee in the District Court. 

The decision, motion for certification, and order denying certification, along with 

other pertinent decisions, are included in the Appendix, which will be designated 

herein as "App. I I  

1 
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STATEMENT OF THE CASE AND FACTS 

The defendant was convicted of cocaine trafficking on the basis of evidence 

obtained from a non-exigent, warrantless search of his residence. Soca v. State, 

656 So. 2d 536 (Fla. 3d DCA 1995) (App. at 2.) 

The defendant, on probation, resided in a trailer in Monroe County with his 

parents. (Id.) Based upon information which caused him to  believe that the 

defendant was in possession of a large quantity of cocaine, rather than obtaining a 

search warrant a state attorney’s investigator contacted the defendant’s probation 

officer; there followed a non-exigent, warrantless search by probation officers of the 

defendant’s residence trailer, resulting in the discovery of cocaine hidden under the 

floor of a hallway closet. (Id.) 
The evidence obtained from the warrantless search was admitted against the 

defendant not merely in the probation revocation proceeding, but, over denied 

motion to  suppress, in the new substantive case, resulting in conviction. (Id.) 
Upon the defendant’s timely appeal, a panel of the Third District Court of 

Appeal, rejecting the defendant’s contention that (as will be set forth in the 

argument portion of this brief) the decisions of this Court permit the result of 

warrantless searches to  be used only in evidence in probation revocation 

proceedings but not in the new substantive case, affirmed on the basis that under 

an obscure eight-year-old United States Supreme Court decision, Griffin v. 

Wisconsin, 483 U.S. 868, 107 S. Ct. 3164, 97  L. Ed. 2d 709 (1987) and Article 

I, Section 12 of the Florida Constitution, the case of Grubbs v. State, 373 So. 2d 

905 (Fla. 1979) was in pertinent part effectively nullified. 656 So. 2d at 537-541. 

(App. at 2-6.) 

The defendant timely moved that the district court certify as one of great 

public importance the following question or one of similar import: 

2 
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Does the decision in Griffin v. Wisconsin, 483 U.S. 
868, 107 S. Ct. 3164, 97 L. Ed. 2d 709 (19871, in 
conjunction with Article I, § 12 of the Florida 
Constitution as amended effective January 4, 1983, 
signify that the holding in pertinent part of Grubbs v. 
State, 373 So. 2d 905 (Fla. 1979) and its progeny, that 
evidence obtained from warrantless (non-exigent) 
searches of probationers is inadmissible in substantive 
criminal proceedings, is a nullity or of no longer 
continuing vitality in Florida? 

[App. a t  7.1 

The motion for certification was summarily denied on July 19, 1995 (App. a t  

91, and the defendant thereupon filed timely notice to invoke the discretionary 

review jurisdiction of this Court. 

3 
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SUMMARY OF ARGUMENT 

The lower court’s decision, holding that under an eight-year-old United States 

Supreme Court decision and Article I, Section 12, of the Florida Constitution, the 

pertinent portion of the decision in Grubbs v. State, 373 So. 2d 905 (Fla. 1979), 

which held that the results of warrantless searches of probationers are not 

admissible in substantive criminal proceedings, is no longer controlling, conflicts with 

Grubbs; with Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973), in which this court 

pronounced the proper roles of district courts of appeal; and with the decision in 

Braxton v. State, 524 So. 2d 1141 (Fla. 2d DCA 1988), which held that the results 

of a warrantless search of a community controllee’s residence were inadmissible in 

the substantive case. 

4 
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ARGUMENT 

THE DECISION OF THE LOWER COURT, ALLOWING THE 
RESULTS OF NONEXIGENT WARRANTLESS SEARCHES 
TO BE ADMITTED AGAINST PROBATIONERS IN NEW 
SUBSTANTIVE CASES, CONFLICTS WITH THE 
DECISIONS OF THIS COURT IN GRUBBS v. STATE, 373 
So. 2d 905 (Fla. 1979) AND HOFFMAN v. JONES, 280 
So. 2d 431 (Fla. 1973), AND WITH THE DECISION OF 
ANOTHER DISTRICT COURT OF APPEAL IN BRAXTON 
v. STATE, 524 So. 2d 1141 (Fla. 2d DCA 1988). 

The panel of the lower court has boldly undertaken to displace this Court’s 

own role in ascertaining the vitality of this Court’s own precedents, and, in so doing, 

has declined to certify such a notable result. Not only, as will be momentarily 

discussed, does the relatively obscure United States Supreme Court decision not 

accomplish the result so posited to it by the lower court, but, even if it were to be 

construed to do so, that is a matter to be pronounced by this Court, not by the 

lower court. Where, as in the instant case, it is a t  minimum far from evident that 

the asserted United States Supreme Court decision has the ascribed effect, the 

controlling precedential principle is that stated by this Court in Hoffman v. Jones, 

280 So. 2d 431 (Fla. 1973): 

[Tlhe District Courts of Appeal are [not] powerless to 
seek change; they are free to  certify questions of great 
public importance to  this Court for consideration, and 
even to  state their reasons for advocating change. They 
are, however, bound to follow the case law set forth by 
this Court. 

- Id. at 434. 

This Court’s decisions constitute the settled law in Florida as to the rights of 

a probationer in relation to searches and seizures. Evidence obtained from an illegal 

search or seizure is inadmissible either in a probation revocation proceeding, State 

v. Dodd, 419 So. 2d 333 (Fla. 1982), or in a substantive criminal case. Grubbs v. 

State, 373 So. 2d 905, 909-1 0 (Fla. 1979); Croteau v. State, 334 So. 2d 577, 580 

5 
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(Fla. 19761.' A nonexigent warrantless search of a probationer is lawful only to the 

extent the evidence is admitted in probation revocation proceedings alone, and is not 

lawful with respect to  use of evidence in a new substantive case. Grubbs v. State, 

- id. at 907, 909. 

The amendment of Article I, § 12 of the Florida Constitution, effective 

January 4, 1993,2 has no impact on the foregoing structure of law, i.e., has no 

impact on a search, seizure or exclusionary rule issue, unless the United States 

Supreme Court has squarely ruled on the issue. State v. Cross, 487 So. 2d 1056, 

1057-58 (Fla. 1986) (deciding that notwithstanding amendment of Article I, § 12, 

the pre-existent Dodd holding is of continuing vitality: "[Nlo United States Supreme 

Court decision specifically holds the exclusionary rule inapplicable to probation 

revocation proceedings. . . . The United States Supreme Court has not ruled on the 

issue presently before us. Therefore, it is not necessary to  interpret the amendment 

to  article I, section 12."), cert. dismissed, 479 U.S. 805, 107 S. Ct. 248, 93 L. Ed. 

2d 172 (1986). 

The lower court's conclusion that Griffin v. Wisconsin, 483 U.S. 868, 107 S.  

Ct. 31 64, 97 L. Ed. 2d 709 (1 987) ruled upon any issue which, for purposes of 

Florida law, alters the foregoing structure, is erroneous. Pursuant to a statute which 

placed probationers in the custody of a particular state agency and made them 

1 

The statement in Croteau to the effect that the exclusionary rule does not 
apply in probation revocation proceedings, id. a t  580, was recognized as dictum 
and as invalid by this Court in State v. Dodd, id. a t  335 & n.2. 

2 

That amendment provided in pertinent part that the "right [provided in the 
article] shall be construed in conformity with the 4th Amendment to  the United 
States Constitution, as interpreted by the United States Supreme Court. Articles or 
information obtained in violation of this right shall not be admissible in evidence if 
such articles or information would be inadmissible under decisions of the United 
States Supreme Court construing the 4th Amendment to the United States 
Constitution. 'I 

6 
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"subject . . , t o  . . conditions set by the court and rules and regulations established 

by the department[,l" a regulation which permitted a warrantless search of a 

probationer's home by a probation officer upon "reasonable grounds" was upheld as 

constitutional. Griffin, 107  S. Ct. at 3166-67, 3171.3 In so holding, the United 

States Supreme Court was actually passing upon a higher standard of  justification 

than required by this Court of searches by probation officers with respect t o  

probation revocation proceedings; this Court has recognized such searches as an 

implicit condition of any probation, but "valid to  the extent that  the evidence 

discovered is used only in probation violation proceedings[.]" Grubbs v. State, id. 
at 907. 

Therefore, as a definitional matter, the search upheld as legal by the state 

court  in Griffin v. Wisconsin, and which was declared by the United States Supreme 

Court under the Wisconsin regulatory scheme to  satisfy constitutional standards, is 

not  valid in Florida with respect to  a substantive offense. Grubbs, id. at  907, 910. 

The lower court's straining t o  reach the result it desired, and thereby t o  

supplant this Court's proper role, is evident, inter alia, f rom its "broader analysis of 

all legal authority[.]" 656 So. 2d at 539-41. (App. at 4-6.) This Court has settled 

3 

The Supreme Court expressly refrained from reaching the question of whether 
"any search of  a probationer's home by a probation officer satisfies the Fourth 
Amendment as long as the information . . . satisfies a federal 'reasonable grounds' 
standard[,]" and decided only that  the "regulation . . . itself satisfies the Fourth 
Amendment's reasonableness requirement[.]" 107 S. Ct. at 3 1  67. It was for the 
Wisconsin Supreme Court t o  determine whether the state law requirements had been 
met. Id. at  3171 n.8. The Supreme Court expressly took the "regulation as it has 
been interpreted by . . , state courts. . . . [TJhe Wisconsin Supreme Court [is1 the 
ultimate authority on  issues of Wisconsin law." Id. at 3169. 

It is, of course, equally true that this Court is the ultimate authority on issues 
of  Florida law, and it has defined a warrantless search by a probation officer as 
lawful  onlv with respect t o  a probation revocation hearing. Grubbs v. State, id. at 
907. This is a holding that lower courts are not free t o  alter or disregard. Hoffman 
v. Jones, 280 So. 2d 431, 440 (Fla. 1973). 

7 
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that an express search condition in an order of probation is irrelevant, i.e., is not 

needed, to  justify a warrantless search of a probationer. Grubbs, id. at 907. The 

lower court, however, irrelevantly, and incorrectly, reasoned that the right of a 

probation officer to  effect an arrest of an probationer, in conjunction with the right 

to  visit him at his home, and the particular condition in this case to  submit to  a 

chemical test, confers the right to  search a residence and, tautologically, because 

such search is "lawful," it is admissible in a substantive criminal case. 656 So. 2d 

at 539-41. (App. at 4-6.) However, as seen, the right of a probation officer to  

conduct a warrantless related search is not related to  or dependent upon the 

provisions cited by the lower court, inasmuch as this Court has already declared 

such a search legitimate, but, it again must be stated, only to the extent the 

proceeds are utilized in the probation revocation proceeding alone. Grubbs, id. at 

907. 

Moreover, as noted, the Griffin court took the "regulation as it has been 

interpreted . , , by state courts. , . , [Tlhe Wisconsin Supreme Court [is] the 

ultimate authority on issues of Wisconsin law." By a process of 

circular reasoning, the lower court took the decision in which this express 

recognition appears, and utilized it to  displace this Court's "ultimate authority on 

issues of [Florida] law." 

Id. a t  3169. 

If Griffin had the effect imparted to  it by the lower court, then Braxton v. 

State, 5 2 4  So. 2d 1 141 (Fla. 2d DCA 1988), decided subsequent to  Griffin, would 

have to  have been incorrect. Braxton held that a warrantless search, in which a 

community control officer participated, of a community controlee's residence could 

result in evidence utilizable in a revocation hearing, but not, under Grubbs, to  prove 

a new criminal offense. Id. at 11 41. 

To the extent the lower court's opinion attempts to  unsuccessfully distinguish 

8 
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Braxton (656 So. 2d at 541 t1.2)~~ that is, of course, irrelevant for purposes of a 

prima facie conflict; a confl ict is presented both by the application of  a materially 

different rule of  law, and, in any event, by a directly opposed result on  materially 

identical facts. Nielsen v. Sarasota, 117 So. 2d 731, 7 3 4  (Fla. 1960). 

4 

The lower court stated that Braxton "apparently involved a search conducted 
by officers other than the defendant's community control officer, and the opinion did 
not  engage in a Griffin analysis." Id. However, Braxton itself stated that the search 
"was conducted by officers inc ludxg defendant's community control officer." 524 
So. 2d at 11 41. If it were presumed there were regular law enforcement officers 
also involved in Braxton (although the Braxton opinion does not so specify), the 
instant search, conducted by probation officers, was instigated by regular law 
enforcement, the state attorney's office. 656 So. 2d at 537. There is no relevant 
factual distinction between the t w o  cases. 

Moreover, the Braxton court, as any other court, is presumed t o  know (and 
apply) the relevant law. Absence of discussion of Griffin signified an implicit 
conclusion by the Braxton court o f  its irrelevance, and the Braxton result (which is 
contrary t o  that  reached below) expressly rests upon an analysis necessarily opposed 
t o  that  employed by the lower court. 

9 
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CONCLUSION 

Based on the foregoing, the decision below is in express and direct conflict 

with the controlling decisions of this Court, as well as with the decision of the 

Second District in Braxton. Accordingly, review should be granted, and the lower 

court’s decision quashed. 

Respectfully submitted, 

BENNETT H. BRUMMER 
Public Defender 
Eleventh Judicial Circuit of 
Florida 
1320 Northwest 14th Street 
Miami, Florida 331 25 

By: 

Assistant Public Defender 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed 

to Michael J. Neimand, Office of the Attorney General, 401 Northwest 2nd Avenue, 

Miami, Florida 331 28, t h i s l q & a y  of August, 1995. 

BRUCE A. ROSEN THAL 
Assistant Public Defender 
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Defendant was convicted in the Circuit 
Court, Monroe County, Richard J. Fowler, 
.J., of cocaine possession and he pleaded 
guilty to two counts of violating probation. 
Defendant appealed. The District Court of 
Appeal, Levy, J., held that probation officer’s 
warrantless search of defendant’s home was 

! valid. 
‘ I  
I 

Affirmed. i t \  
1 .  ’ 

I/ I. Searches and Seizures er2 
State constitutional article governing 

searches and seizures is to be interpreted in 
conformity with the Fourth Amendment and 
may not be read to  provide any greater 
protections. U.S.C.A. Const.Amcnd. 4; 
West’s F.S.A. Const. Art. 1, 

2. Criminal Law -394.4(1) 
Due to fact that state constitutional arti- 

cle governing searches and seizures is to be 
interpreted in conformity with Fourth 
Amendment, an exclusionary nile that was 
once constitutionally mandated in Florida can 
now be eliminated by judicial decision of the 
United States Supreme Court; however, 
where the United States Supreme Court has 
not ruled on a particular search and seizure 
issue, it is appropriate to rely upon previous 

12. 

Ii’lorida C B S C ~ ,  U.S.(:.A. Const.Arrwnd. 4; 
West’s 1P.S.A. Const. Ar t  1, 5 12. 

3. Criminal JJaw W9X2.8 

In conducting analysis o f  whether war- 
rantless search of probationer is valid under 
Supreme Court’s decision in ch7fSiin uphold- 
ing warrantless search of probationer’s home 
after probation officer received information 
from police that probationer had contrabanh 
in his home, I)iskict court of  A p p d  was not 
limited to consideration of  only statutes and 
administrative regulations; rather, court 
could engage in broader analysis of all legal 
authority, including applicable state case law 
and defendant’s probation conditions, which 
may have served to provide regulatory frame 
work for a search of  defendant’s home by 
probation officer. 

4. Criminal Law w982.8 

Probationer’s residence was propcrly 
searched without warrant by his probation 
officer, and evidence found in search proper- 
ly admitted in a new criminal proceeding, if 
officer had reasonable grounds to believe 
search would reveal cvidence of material vio- 
lation of probation given statute permitting 
probation officer to make a warrantless ar- 
rest of probationer if there are reaqonable 
grounds to helieve probationer violated pro- 
bation, statute permitting court to dekrminc 
ternis arid conditions of probation and in- 
clude among them that probationer shall pcr- 
mit probation officers to visit him a t  his 
home or elsewhere, and given probation con- 
ditions allowing home visit and authorizing 
drug tests. West’s F.S.A. 64 94#.03(1)(h), 
(348.06( 1). 

5. Criminal Law -982.8 
Probation officer had reasonable 

grounds to believe that search of probation- 
er’s home would reveal evidence of material 
violation of probation and, accordingly, ww- 
rantless search was valid and evidence found 
in search could be admitted in new criminal 
proceeding, where officer had received de- 
tailed information from confidential infor- 
mant that probationer had been dealing co- 
caine, confidential informant made controlled 
purchase of cocaine while in probationer’s 
presence, investigator was able to indepen- 

dently confirm that pur 
ccr was aware that pro1 
had a urinalysis test w 
cocaine, and informant 
that probationer haa ji 
amount of cocaine. U. 
4; West’s F.S.A. Const. 
F.S.A. §§ 948.03(1)(b), 

Bennett H. Brummr 
and Bruce A. Rosenthal. 
er, for appellant. 

Robert A. Butterno] 
Michael J. Neimand, i 
appellee. 
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SOCA v. STATE Fla. 534 
Cite as 656 So.Zd 536 (Fla.A~p. 3 Uixt, 1995) 

dently confirm that purchase, probation offi- 
cer was aware that probationer had recently 
had a urinalysis test which was positive €or 
cocaine, and informant later told authorities 
that probationer had just received a large 
amount of cocaine. U.S.C.A. Const.Amend. 
4; West’s F.S.A. Const. Art. 1, § 12; West’s 
F.S.A. $§ 948.03(1)(b), 948.06(1). 

Bennett H. Hrummer, Public Defender, 
and Bruce A. Itosenthal, Asst. Public Defcnd- 
er, for appellant. 

Robert G Butterworth, Atty. Gen., and 
Michael 3. Neimand, Asst. Atty. Gen., for 
appellee. 

Refore LEVY, GERSTEN and GREEN, 
J.J. 

LEVY, Judge. 
The defendant appeals his conviction for 

cocaine possession, challenging the denial of 
his motion to suppress evidence found during 
a warrantless search of his residence by his 
probation officer. Because we find the 
search constitutional, we a f fm.  

I. 
The defendant, Juan Soca, was on proba- 

tion from two previous criminal convictions, 
and was living in a trailer in Monroe County 
with his parents. An investigator from the 
Monroe State Attorney‘s office obtained in- 
formation from a confidential informant that 
the defendant was dealing cocaine. The in- 
vestigator set up a controlled purchase, at 
which the informant purchased cocaine from 
another individual while in the presence of 
the defendant. The investigator was nearby 
at the time, and was able to independently 
confirm that a purchase had been made. 
The informant later reported that the defen- 
dant was in possossion of a large quantity of 
cocaine which had just come in from Miami. 
The investigator contacted the defendant’s 
probation officer, and relayed what his inves- 
tigation had revealed. The probation officer 
indicated that the defendant had recently 
undergone urinalysis, and had tested positive 
for cocaine. Based upon this information, 
the probation officer consulted with his su- 

.- 
pervisor, who instructed the officer to search 
the defendant’s residence for contraband 
which might indicate that the defendant had 
violated the terms of his probation. 

The probation officer and the investigator 
went to the defendant’s trailer. The defen- 
dant was not home, but his father beeped 
him an& he appeared within 20 minutes. The 
probation officer informed the defendant that 
he was going to search the trailer in order to 
monitor compliance with the terms of the 
defendant‘s probation, and the defendant told 
him to go ahead and search. The probation 
officer conducted the search himself; the 
investigator did not participate. The search 
revealed cocaine hidden under the floor of a 
hallway closet in the trailer. No search wa- 
rant was ever sought or obtained. 

The defendant was charged with posses- 
sion of over 400 grams of cocaine, in violation 
of Florida Statutes Section 893.135. ITe 
moved to suppress the cocaine, arguing that 
the search of his trailer was warrantless and 
unconstitutional. In  his motion, the defen- 
dant admitted that the evidence found during 
the search could be used against him in a 
probation revocation proceeding, but argued 
that it could not be used to support the 
independent criminal charge of cocaine pos- 
session. 

The defendant‘s motion was denied. The 
trial court found that the probation officer 
had a reasonable suspicion that contraband 
would be found in the trailer. Thaefore, the 
trial court concluded that the search was 
legal, considering the defendant’s probation- 
ary status, as well as the other circumstances 
of the case. The defendant was later con- 
victed by a jury, and sentenced to 15 years 
imprisonment. Be subsequently pled guilty 
to two counts of violating probation, and was 
sentenced to one year on each violation, with 
all sentences to run concurrently. The de- 
fendant now appeals, challenging only the 
trial court’s denial of his &tion to suppress. 

11. 
[1,21 The legality of this search is gov- 

erned by Article I, Section 12 of the Florida 
Constitution, which deals with searches and 
seizures. As amended by the electorate in 
1982, Article I, Section 12 requires us to 



follow the Unitcd Statcls C‘onstitiil ion’? 
E’ourth Amendmerit, RS intcqirctcd, i l l  ;dl 
past and future drcisions, by thc L J n i t d  
States Siiprerne Court. Sce J’rwx 7) Stutc, 
(iz0 So.2d 1256, 1258 (Fla.1993); l<(7riw ( I  

Stalc, 524 So.2d 9x8, I)!X-91 (Fla.l!)HS). A].- 
tick I, Section 12 is to be irit(qir(+d in 
conformity w t h  thc Fourth Amendment, and 
may not be read to provide any greater 
protcctions. SPP Art. I, $ 12, Fla. Const.; 
Jontis 71. Sfrxte, 648 So.2d 6G9, 674 (14’1a.1994); 
Perez, 620 So.Zd at 1268; Hem?(: 524 Yo.2d 
at 990-91. “Indeed, an exclusionary nxlc 
that, was once constitutionally mandated in 
Florida can now be eliminated hy judicial 
decision of the IJnitcd States Supreme 
Court.” Uerrue, 624 So.2d at 991. However, 
where thc United States Supreme Court has 
not ruled on a particular search arid seizure 
issue, it is appropriate to rely upon previous 
Florida cases, sce Stale 71. Cross, 487 So.2d 
1056, 1057 (Fla.), ccrl. dzsmwscd, 479 U.S. 
805, 107 S.Ct. 248, 93 Ij.Ed.Zd 172 (lW), and 
cases from other jurisdictions, sce Jojaes, 648 
So.2d a t  674. With this structure in mind, it 
is necessary to briefly review, in chronologi- 
cal order, the caselaw upon which the State 
and thc defendant rely. 

111. 
In Gmhbs w. Stute, 373 So.2d 905 (Fla. 

1979), the Florida Supreme Court found un- 
constitutional, under the old version of Arti- 
cle I, Section 12, a condition of probation 
which required the probationer to consent to 
a warrantless search of his home at any time 
by any law enforcement officer. Grubbs, 373 
So.2d at 910. In discussing the issue, the 
Gmbbs court distinguished situations where 
evidence was sought to be used in a proba- 
tion revocation proceeding from situations 
where evidence was sought to be used to 
support a new, independent criminal charge. 
With respect to probation revocation pro- 
ceedings, Grubbs held that “[tlhe search of a 
probationer’s person or residence by a proba- 
tion supervisor without a warrant is, in our 
view, a reasonable search and absolutely nec- 
essary for the proper supervision of proba- 
tioners.” Grubbs, 373 So.2d at 909. Howev- 
er, with respect to new criminal charges, 
Gmbbs held that ordinary search and seizure 
law applied, although a probationer’s status 

could tic takrn into accoiitit, in making il 

pwbahle cause dct,e~*rnination. C h d h s ,  57:3 
So.2d at 910. Thus, the result of G.mDbs was 
to allow cert,:dn cvicicnce, which would be 
excluded from N substantive case because it 
WAS illegally sc:ized, to  be nonethcless admit- 
ted in a probation revocation pro 

In Stutc ‘u. Dud4 419 So.Bd 333 (Fla.lWL), 
the Florida Supreme Court further clarified 
that under the old version of Article I, Sec- 
tion 12, the exclusionary rule applied equally 
to probztion revocation proceediiigs as it did 
t,n regular prosecutions: “A person’s status 
as a probationer may be taken into consider- 
ation in deterinining whether a search or 
seizure is unreasonable Tor constitutional 
purposes, but in  Gmbbs this Court uneyuivo- 
cally rcpudiat,ed the notion that the article It 
section 12 exclusionary rule rriay simply be 
ignored at a prohation revocation hearing.” 
Ilodri, 419 So.2d a t  335 (footnote omitted). 
Dodd thcrci‘ore left intact the holding of 
Gruhhs that “a warrantless search of a pro- 
bationer’s person or residence by a probation 
supervisor is valid to the extent that the 
evidence discovered is used only in probation 
violation proceedings.” Gnhbbs, 373 So2d a t  
907. 

Shoi-lly after the decision in Uodd, the 
previously-mentioned amendment to Article 
I, Section 12 was atloptcd. The amendment 
became effective January 4, 1983. 

Three years lakr ,  the Florida Supreme 
Court held that Do& was still controlling 
law in rcgards to the admissibility of illegally 
obtained evidence at a probation revocation 
hearing. See Cross, 487 So.2d a t  105.8. In 
holding that Uodd was still controlling prece: 
dent, the Florida Supreme Court pointed out 
that there was no United States Supreme 
Court precedent on the issue. Cross, 487 
So.2d a t  1057. 

Subsequent to Cmss, however, the United 
States Supreme Court‘issued its decision in 
GrijjTn v. Wisconsin, 483 U.S. 868, 107 S.Ct. 
3164, 97 IA.Ed.2d 709 (1987). In G r ~ f i n ,  a 
probationer’s home was searched by proba- 
tion officers (accompanied by police) after a 
probation officer received information from 
police that the probationer had contraband in 
his home, Wfis 483 US. a t  871, 107 S.Ct. 
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at, 3lW. T k i c  s twch was contluctcd pursuanl 
to :i Wisconsin st;ii.iitc which :illowc.d a war- 
rant,lcss search of a probationer’s home if 
thew were “rc:isonal-)lc. xroiintls” t.o bclievr 
that contraband was present. 6 r j f l i r 4  483 
U.S. a t  870-71, 107 S C t .  at 311ifi-li7. A gun 
was found, the probationer was chargctl with 
posscssion of a g m  by a felon, and the 
probationer moved to suppress the gin.  The 
motion was denied, and the probationer WAS 

convictcd. GriJin, 483 IJ.S. a t  872, 107 S.Ct. 
at 3167. On review, the Unitcd States Su- 
preme Court found that Wisconsin’s statuto- 
ry scheme for the supcrvision of prohationerx 
was constitutional. The Court stated that 
there had been no constitutional infringe- 
ment because the search of the probationer’s 
rcsidencc was conducted pursuant to a Con- 
stitutional, statutory system for monitoiing 
probationws. Gr;fi,n, 483 1J.S. at 873, 107 
S.Ct. a t  3168. The search was approved 
desfjite ‘the LbsLnce of either probable cause 
or a warrant. The Court explicitly refrained, 
however, ’ from holding that nZZ prbbationer 
searches based upon “reasonable grounds” 
were valid. Grifliv, 483 U.S. at 880, 107 
S.Ct. a t  31 72. The validity of the search was 
tied to the validity of the statutory system 
for monitoring probationers. 

I t  is from these precedents that both sides 
construct their arguments. 

IV. 
The defendant argues that Grifln is inap- 

plicablc to this mse because the United 
States Supreme Court only approved the 
search in that case because of Wisconsin’s 
regulatory scheme, and, he further argues, 
there is no such similar scheme in Florida. 
Accordingly, the defendant argues that this 
case is controlled by Grubbs, and that the 
cocaine was only admissible in a probation 
revocation proceeding, but not in this new, 
substantive criminal case. In support of this 
contention, the defendant relies upon the 
post-Grijfin case of Braxlon u. State, 524 
SoBd 1141 (Fla. 2d DCA 1988). In Bmxton, 
the defendant was on community control 
when his home was searched without a war- 
rant and a gun was found. Citing Gmbbs, 
the Second District held that the gun should 
have been suppressed because “the product 

of a wmwillcss search of‘ a p*obationw’s 
Iiomc is not aclinissible to ~ Y ’ O V C  a new critrii- 
rial of‘fcnsr.” Ilru,clot/9 524 So.2d at 1141. 

the search hrreiri 
was rea.sonable and should be upheld undrr 
G iifm? even though Florida does not have as 
detailed a statutory schemc regulating pro- 
bation supervision as was uphcld in Gviffii.. 
The State specifically contends that because 
probation supervision is a “special need” situ- 
ation, a warrantless search is permissible. 
Thc State further contends that the statute 
wkkh authorizes a warrantless arrest of a 
probationer (section 948.06) also supports a 
warrantlcss search of a probationer uridcr 

Thc State argiws 

( h f l l  I ? .  

V. 
The defendant has conceded that the co- 

caine was admissible for purposes of a proba- 
tion revocation hearing. Consequently, the 
only issue is whether the cocainc was admis- 
siblc on the new criminal charges. Therc- 
fore, pursuant to Article I, Section 12 (as 
amended), we must look to the United States 
Supreme Court precedents. We agree with 
the State that the controlling precedent is 
Grflin, and pursuant thereto, we find that 
the search conducted in this case was consti- 
tutional. 

r3] In conducting our Griffin analysis, we 
are not limited to consideration of only the 
statutes and administrative regulations. 
Rather, we may engage in a broader analysis 
of all legal aiithority, including applicable 
state caselaw and the defendant’s probation 
conditions, which may serve to provide a 
regulatury framework for a search of a pro- 
bationer by a probation officer. See TJnited 
States v. Giannetta, 909 F.2d 571 (1st Cir. 
1990) (approving a search of a probationer’s 
residence under Grifiin where there was no 
regulatory scheme, but only a probation con- 
dition authorizing such a search); United 
States u. Schoenrock, 868 F.2d 289 (8th Cir. 
1989) (upholding a warrantless search of a 
probationer’s residence under %fin based 
solely upon a condition of probation). 

A. 
C41 First, we find Florida Statuhs Sec- 

It states: tion 948.06(1) to be pertinent. 
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Whenever within the period of prob d t’ 1011 

. there are rcnson,ahle grounds to bc- 
licve that a probationer has violated 

in a material respect, any 
parole or probation supervisor may arrest 
or request any county or municipal law 
enforcement officer to arrest such proba- 
tioner or offender without warrant. . . . 

9 948.06(1), FlaStat. (1993) (emphasis add- 
ed). This statute authorizes a warrantless 
arrest by a probation officer upon “reason- 
able grounds.” While the statute does not 
explicitly authorize a warrantless search, it 
does constitute a legislativc endorsement, of 
the “reasonable grounds” standard as a basis 
for an imposition upon a probationer’s priva- 
cy. This “reasonable grounds” standard is 
idewtical ta the standard approved ~z consti- 
tutional in c r i f i r .  Moreover, Section 
948.06(1) constitutes an implicit approval of a 
search based upon “reasonable grounds” be- 
cause the Legislature certainly was aware 
that an arrest by a probation officer would 
authorize a search of the prohationer incident 
to arrest, see CJnited Stutes w. Robirhsorh 414 

and might justify an inventory search, see 
Illinois v. Lafuyette, 462 U.S. 640, 103 S.Ct. 
2605, 77 L.Ed.2d 65 (1983), or even a protec- 
tive sweep of the premises, see Maryland v. 
13uk, 494 U S .  325, 110 S.Ct. 1093, 108 
L.Ed2d 276 (1990). 

Second, Florida Statutes Section 948.03 
regulates the terms and conditions of proba- 
tion, and states, “[tlhe court shall determine 
the terms and conditions of probation . . . 
and may include among them the following, 
that the probationer . shall: . . . [plermit 
. I . [probation] supervisors to visit him a t  his 
home or elsewhere.” § 948.03(1)(b), Fla. 
Stat. (1993). This statute is significant in 
two  respects. First, it allows a visit to a 
probationer’s home, which is obviously a nec- 
essary predicate to a search of the home, and 
would allow for the observation of any items 
in “plain view.” In fact, just such a condition 
was a part of the defendant’s probation in 
this caze.’ Second, tho statute contains a 
grant of authority to sentencing judges to set 
special terms of probation. In this case, an 

Bccausc this condition is specifically enurnerat- 
ed in the statutc. we would not consider the 
absence of such a condition from the defendant’s 

ITS. 218, !&I S.Ct. 467, 38 L.Ed.2d 427 (1973), 

1. 

additional condition of the defendant’s proha- 
tion was that the dcfcndant “submit to u v -  
nalysis, breathalyzer or blood testis] a t  aiiy 

time requested by your probation officer.” 
While nothing in the defendant’s probation 
order specifically authorized a search of the 
defendant’s residence, these two conditions- 
allowing a home visit and authorizing a drug 
test-provided the defendant’s probation offi- 
cer with an adequate framework within 
which to conduct the search a t  issuc here, 
which was a search of the defendant’s home 
for drugs. CJ Grubbs, 373 So.2d a t  910 (“We 
emphasize that the authority of probation 
supcrvisors and law enforcement officers to 
conduct warrantless searches of probationcrs 
in accordance with the views set forth in this 
opinion is not dependent upon a search con- 
dition expressly set forth in the order of 
probation.”). Consequently, we find that the 
parameters derived from Sections 948.06 and 
948.03 provided a sufficient regulatory 
scheme so as to uphold the search in this 
case under Grijj’in. Additionally, the defen- 
dant has not contradicted the probation su- 
pervisor’s testimony in this case indicating 
that Department of Corrections “regulations” 
were followed in conducting the search of the 
defendant’s residence. 

Third, h b b s  itself adds to the regulatory 
framework, for Gmhhs specifically held that, 
“[tlhe search of a probationer’s person or 
rcsldence by a probation supervisor without 
a warrant is, in our view, a reasonable search 
and absolutely necessary for the proper su- 
pervision of probationers.” 373 So.2d at 909. 
This statcment has long-guided probation 
personnel in the conduct of their duties, and 
may well be the reason that submission to a 
residential search was not specifically includ- 
ed in the defendant’s conditions of probation. 
In the immediate wake of Grubbs, courts of 
this state repeatedly approved of a condition 
of probation which required a probationer to 
consent to a search by his probation officer 
a t  any time, regardless of the justification for 
the search. See Elkins v. State, 388 So.2d 
1814 (Fla. 5th DCA 1980) (upholding a condi- 
tion of probation to the extent it required the 

probation ordcr significant with respect to our 
Griffin analysis. 
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probationer to suhnit to a search of his 
residence at any time by his probation offi- 
cer); Smith, 71. Stuk, 383 So.Zd 991 (Fla. 5th 
DCA 1980) (same); Jesses v. Stuk, 375 So.2d 
881 (Fla. 2d DCA 1979) (same). If such a 
condition is permissible, then it is also per- 
missihle for a search to be conducted, absent 
such a condition, when the probation officer 
has “reasonable grounds” to believe the 
search will reveal evidence of a probation 
violation. Moreover, when such a search is 
based upon reassonable grounds, the fruits of 
the search are admissible in any subsequent 
legal proceeding? 

Therefore, we find that the applicable stat- 
uks ,  the conditions of the defendant’s proba- 
tion, and Gmhhs itself provided an adequate 
framework under Griffin to validate the 
search. Consequently, the defendant’s resi- 
dence was properly searched without a war- 
rant by his probation officer, and the evi- 
dence found in the search was properly ad- 
mitted in a new criminal proceeding, if the 
officer had reasonable grounds to believe 
that the search would reveal evidence of a 
matcrial violation of probation. 

n. 
151 We now address the legality of the 

search in this case. Several facts gave the 
probation officer reasonable grounds to 
search the defendant’s residence. First, the 
officer had received detailed information 
from a confidential informant that the defen- 
dant had been dealing cocaine. Second, the 
confidential informant made a controlled pur- 
chase of cocaine while in the defendant’s 
presence, and the investigator was able to 
independently confirm this. Third, the infor- 
mant later informed authorities that the de- 
fendant had just received a large amount Of 

cocaine from Miami. E’ourth, the probation 
officer was aware that the defendant had 
recently had a urinalysis test which was posi- 
tive for cocaine. These circumstances were 
more than sufficient to  give the probation 
officer “reasonable grounds” to believe that 
the search would reveal evidence of a viola- 
tion of probation. Therefore, the search was 

Wc distinguish Braxton v. State, 524 So.2d 
1141 (Fla. 2d DCA 1988). That case apparently 
irlvolvcd a search conducted by officers, other 

2. 

.. 

lqgal, and the cocaine which was discovered 
during it was properly admitted below. 

v1. 
In conclusion, we hold that the defendant’s 

motion to suppress was properly denied. 
The defendant’s conviction and sentence are 
affirmed. 
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In action by lessor for replevin of auto- 
mobiles leased to lessee, the Circuit Court, 
Orange County, William C. Gridley, J., issued 
prejudgment writ upon plaintiffs posting 
bond of $113,230. Defendant appealed. The 
District Court of Appeal, W. Sharp, J., held 
that: (1) New York choice of forum clause 
did not preclude action in Florida for replev- 
in; (2) dismissal of replevin action in New 
York did not preclude subsequent replevin 
action in Florida; (3) any error In issuing 
writ was harmless; (4) defenses of setoff or 
credit were insufficient; (5) motion to dis- 
solve writ was supported by s h c i e n t  evi- 
dence; and (6) bond amount was correct. 

Affmed.  

than Lhe defcndant’s community control officer, 
and the opinlon did not engage in a Gnfiin 
analysis. 
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This Court, by i ts decision issued June 7, 1995, has held, in ruling that 

evidence obtained from a warrantless search of a probationer is admissible in a 

substantive criminal case, that the holding of the Florida Supreme Court otherwise, 

Grubbs v. State, 373 So. 2d 905, 907 (Fla. 1979), is no longer controlling authority. 

In light of the conclusion that a present rule obtains in significant departure 

from existing jurisprudence, and in light of the obvious importance of the issue, the 

Appellant requests that  this Court certify t o  the Florida Supreme Court the following 

question or one of similar import: 

Does the decision in Griffin v. Wisconsin, 483 U.S. 868, 
107 S. Ct. 3164, 97 L. Ed. 2d 709 (1987), in conjunction 
with Article I, § 12 of the Florida Constitution as amended 
effective January 4, 1983, signify that  the holding in 
pertinent part of Grubbs v. State, 373 So. 2d 905 (Fla. 
1979) and its progeny, that evidence obtained from 
warrantless (non-exigent) searches of probationers is 
inadmissible in substantive criminal proceedings, is a nullity 
or of no longer continuing vitality in Florida? 

Respectfully submitted, 

BENNETT H. BRUMMER 
Public Defender 
Eleventh Judicial Circuit of 
Florida 
1320 Northwest 14th Street 
Miami, Florida 331 25 

+, 

By: 
BRUCE A. ROSENTHAL 
Assist ant Public Defend es 
Florida Bar No. 227248 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed 

to Michael Neimand, Assistant Attorney General, Office of Attorney General, 401 

Northwest 2nd Avenue, Miami, Florida 33128, this 3 day of June, 1995. 

-cz, BRUCE A. ROSENTH C3-w L 

Assistant Public Defender 
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JUAN SOCA, 

Appe 1 1 a n t  , 

vs f 

THE STATE OF FLORIDA, 

Appellee. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JULY TERM, A.D. 1 9 9 5  

WEDNESDAY, JULY 1 9 ,  1 9 9 5  

* *  

* *  

* *  CASE NO. 94-1214 
* *  

* *  

hereby 

A True 

Upon Consideration, appellant's motion 

denied. Levy, Gersten and Green, JJ., 

for certification 

concur. 

is 

COPY 

ATTEST: 

Michael Neimand 
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